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PREFACE 


As  a  fitting  preliminary  to  the  text  of  the  Constitution,  and  for 
the  convenience  of  readers,  the  Declaration  of  Independence,  the 
Articles  of  Confederation,  and  the  Ordinance  for  the  Government 
of  the  Northwest  Territory  are  set  forth  at  the  beginning  of  this 
volume.  The  text  of  the  Constitution  as  here  given  corresponds 
exactly  with  the  original  in  the  Department  of  State.  Following 
this  text  is  the  well-known  and  valuable  Analytical  Index  of  the 
Constitution  and  Amendments,  prepared  for  and  printed  in  the 
Revised  Statutes  of  the  United  States. 

By  special  arrangement  the  preliminary  matter  is  enriched  by 
a  reprint  of  a  treatise  on  "  The  Growth  of  the  Constitution  in  the 
Federal  Convention  of  1787/ '  by  William  M.  Meigs,  Esq.,  of  the 
Philadelphia  bar  (published  by  the  J.  B.  Lippincott  Company  of 
Philadelphia) .  In  an  able  manner  the  author  has  traced  the  origin 
and  development  of  each  separate  clause  from  its  first  suggestion 
in  the  Convention  to  the  form  finally  approved.  To  the  student  of 
the  Constitution  and  in  the  investigation  of  close  constitutional 
questions,  this  work  will,  it  is  believed,  prove  of  great  value  and 
convenience. 

Following  this  treatise,  and  immediately  preceding  the  notes  to 
the  Constitution,  is  a  monograph  on  "  Constitutional  Construction 
and  Interpretation,' 9  by  the  author  of  the  annotations,  written 
entirely  from  a  review  of  cases  construing  and  applying  the  Federal 
Constitution. 

In  the  arrangement  of  the  annotations,  the  text  of  the  Consti- 
tution has  been  followed  clause  by  clause,  and,  where  the  amount 
of  material  appended  to  a  clause  would  justify,  a  close  analysis 
is  provided  to  aid  the  investigator  in  his  search  for  precedents. 
The  reports  of  the  Supreme  Court  of  the  United  States  were 
searched  page  by  page  for  authorities,  and  from  other  jurisdic- 
tions, state  and  federal,  cases  have  been  gathered  with  the  greatest 
care.  It  is  believed  that  the  collection  is  practically,  if  not 
completely,  exhaustive. 
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iv  PREFACE 

Care  has  been  taken  to  limit  the  notes  to  what  might  properly  be 
deemed  constitutional  questions.  It  was  thought  not  to  be  within 
the  scope  of  the  work  to  include  the  consideration  of  subjects  which 
depended  for  their  solution  on  the  application  or  construction  of 
Acts  of  Congress,  or  the  application  of  principles  of  common  or 
international  law.  As  illustrating  this  view  of  the  scope  of  the 
notes,  no  attempt  has  been  made  to  cover  the  ground  of  federal 
jurisdiction,  under  the  article  defining  the  extent  of  the  judicial 
power,  but  such  questions  have  been  noted  as  have  been  specially 
discussed  by  the  courts  under  the  constitutional  provisions.  The 
subject  of  federal  jurisdiction  will  be  found  fully  treated  under  the 
various  Acts  of  Congress  in  the  title  "  Judiciary,"  in  volumes 
four,  five  and  six  of  this  work.  And  on  the  subject  of  admiralty 
and  maritime  jurisdiction,  included  in  the  grant  of  judicial  power, 
there  has,  of  course,  bfeen  no  attempt  to  embrace  the  whole  field 
of  admiralty  and  maritime  law,  but  the  notes  have  been  written 
with  the  object  of  showing  to  what  extent  and  with  what  limitations 
the  principles  of  admiralty  and  maritime  law,  as  understood  at 
the  time  of  the  adoption  of  the  Constitution,  have  been  developed 
or  modified  to  suit  geographical  peculiarities  and  the  conditions 
arising  from  federal  and  state  relations. 

The  copious  index  to  the  notes,  printed  as  a  separate  part  of  the 
General  Index,  volume  twelve,  will  be  found  especially  useful  from 
the  fact  that  the  validity  of  the  same  subjects  of  legislation 
has  frequently  been  questioned  under  different  clauses  of  the 
Constitution. 
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FEDERAL   STATUTES   ANNOTATED 

SECOND  EDITION 


THE  DECLARATION  OF  INDEPENDENCE 

-1776.* 


In  Congress,  July  4,  1778. 


The  unanimous  Declaration  of  the  thirteen  united  States  of  America, 
When  in  the  Course  of  human  events,  it  becomes  necessary  for  one 
people  to  dissolve  the  political  bands  which  have  connected  them  with 
another,  and  to  assume  among  the  Powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  Laws  of  Nature  and  of  Nature's  God 
entitle  them,  a  decent  respect  to  the  opinions  of  mankind  requires  that 
they  should  declare  the  causes  which  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  unalienable 
Bights,  that  among  these  are  Life,  Liberty  and  the  pursuit  of  Happi- 
ness.    That  to  secure  these  rights,  Governments  are  instituted  among 

•The  delegates  of  the  United  Colonies  of  New  Hampshire;  Massachusetts  Bay; 
Rhode  Island  and  Providence  Plantations;  Connecticut;  New  York;  New  Jersey; 
Pennsylvania;  New  Castle,  Kent,  and  Sussex,  in  Delaware;  Maryland;  Virginia; 
North  Carolina,  and  South  Carolina,  In  Congress  assembled  at  Philadelphia, 
Resolved  on  the  10th  day  of  May,  1776,  to  recommend  to  the  respective  assemblies  and 
conventions  of  the  United  Colonies,  where  no  government  sufficient  to  the  exigen- 
cies of  their  affairs  had  been  established,  to  adopt  such  a  government  as  should 
in  the  opinion  of  the  representatives  of  the  people,  best  conduce  to  the  happiness 
and  safety  of  their  constituents  in  particular,  and  of  America  in  general.  A  pre- 
amble to  this  resolution,  agreed  to  on  the  15th  of  May,  stated  the  intention  to  be 
totally  to  suppress  the  exercise  of  every  kind  of  authority  under  the  British  crown. 
On  the  7th  of  June,  certain  resolutions  respecting  independency  were  moved  and 
seconded.  On  the  10th  of  June  it  was  resolved,  that  a  committee  should  be  appointed 
to  prepare  a  declaration  to  the  following  effect:  "That  the  United  Colonies  are,  and 
of  right  ought  to  be,  free  and  independent  States;  that  they  are  absolved  from  all 
allegiance  to  the  British  crown;  and  that  all  political  connection  between  them  and 
the  State  of  Great  Britain  is,  and  ought  to  be,  totally  dissolved."  On  the  preced- 
ing day  it  was  determined  that  the  committee  for  preparing  the  declaration  should 
consist  of  five,  and  they  were  chosen  accordingly,  in  the  following  order:  Mr. 
Jefferson,  Mr.  J.  Adams,  Mr.  Franklin,  Mr.  Sherman,  Mr.  R.  R.  Livingston.  On 
the  11th  of  June  a  resolution  was  passed  to  appoint  a  committee  to  prepare  and 
digest  the  form  of  a  confederation  to  be  entered  into  between  the  colonies,  and 
another  committee  to  prepare  a  plan  of  treaties  to  be  proposed  to  foreign  powers. 
On  the  12th  of  June,  it  was  resolved,  that  a  committee  of  Congress  should  be 
appointed  by  the  name  of  a  board  of  war  and  ordnance,  to  consist  of  five  members. 
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Men,  deriving  their  just  powers  from  the  consent  of  the  governed,  That 
whenever  any  Form  of  Government  becomes  destructive  of  these  ends, 
it  is  the  Bight  of  the  People  to  alter  or  to  abolish  it,  and  to  institute  new 
Government,  laying  its  foundation  on  such  principles  and  organizing 
its  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
their  Safety  and  Happiness.  Prudence,  indeed,  will  dictate  that  Gov- 
ernments long  established  should  not  be  changed  for  light  and  transient 
causes;  and  accordingly  all  experience  hath  shown,  that  mankind  are 
more  disposed  to  suffer,  while  evils  are  sufferable,  than  to  right  them- 
selves by  abolishing  the  forms  to  which  they  are  accustomed.  But 
when  a  long  train  of  abuses  and  usurpations,  pursuing  invariably  the 
same  Object  evinces  a  design  to  reduce  them  under  absolute  Despotism, 
it  is  their  right,  it  is  their  duty,  to  throw  off  such  Government,  and  to 
provide  new  Guards  for  their  future  security. —  Such  has  been  the 
patient  sufferance  of  these  Colonies;  and  such  is  now  the  necessity 
which  constrains  them  to  alter  their  former  Systems  of  Government. 
The  history  of  the  present  King  of  Great  Britain  is  a  history  of 
repeated  injuries  and  usurpations,  all  having  in  direct  object  the  estab- 
lishment of  an  absolute  Tyranny  over  these  States.  To  prove  this,  let 
Facts  be  submitted  to  a  candid  world. 

On  the  26th  of  June,  a  declaration  of  the  deputies  of  Pennsylvania,  met  in  provincial 
conference,  expressing  their  willingness  to  concur  in  a  vote  declaring  the  United 
Colonies  free  and  independent  States,  was  laid  before  Congress  and  read.  On  the 
28th  of  June,  the  committee  appointed  to  prepare  a  declaration  of  independence 
brought  in  a  draught,  which  was  read,  and  ordered  to  lie  on  the  table.  On  the 
1st  of  July,  a  resolution  of  the  convention  of  Maryland,  paaaed  the  28th  of  June, 
authorizing  the  deputies  of  that  colony  to  concur  in  declaring  the  United  Colonies 
free  and  independent  States,  was  laid  before  Congress  and  read.  On  the  same  day 
Congress  resolved  itself  into  a  committee  of  the  whole,  to  take  into  consideration  the 
resolution  respecting  independency.  On  the  2d  of  July,  a  resolution  declaring  the 
colonies  free  and  independent  States,  was  adopted.  A  declaration  to  that  effect  was, 
on  the  same  and  the  following  days,  taken  into  further  consideration.  Finally,  on 
the  4th  of  July,  the  Declaration  of  Independence  was  agreed  to,  engrossed  on  paper, 
signed  by  John  Hancock  as  president,  and  directed  to  be  sent  to  the  several  assemblies, 
conventions,  and  committees,  or  councils  of  safety,  and  to  the  several  commanding 
officers  of  the  continental  troops,  and  to  be  proclaimed  in  'each  of  the  United  States, 
and  at  the  head  of  the  Army.  It  was  also  ordered  to  be  entered  upon  the  Journals 
of  Congress,  and  on  the  2d  of  August,  a  copy  engrossed  on  parchment  waB  signed  by 
all  but  one  of  the  fifty-six  signers  whose  names  are  appended  to  it  That  one  was 
Matthew  Thornton,  of  New  Hampshire,  who  on  taking  nis  seat  in  November  asked 
and  obtained  the  privilege  of  signing  it.  Several  who  signed  it  on  the  2d  of  August 
were  absent  when  it  was  adopted  on  the  4th  of  July,  but,  approving  of  it,  they  thus 
signified  their  approbation. 

Note. —  Mr.  Ferdinand  Jefferson,  formerly  the  Keeper  of  the  Rolls  at  the  Depart- 
ment of  State,  at  Washington,  who  compared  this  document  as  printed  in  the  Revised 
Statutes  with  the  fac-simile  of  the  original  in  his  custody,  said:  "In  the  fac-simile, 
as  in  the  original,  the  whole  instrument  runs  on  without  a  break,  but  dashes  are 
mostly  inserted.  I  have,  in  this  copy,  followed  the  arrangement  of  paragraphs  adopted 
in  the  publication  of  the  Declaration  in  the  newspaper  of  John  Dunlap,  and  as  printed 
by  him  for  the  Congress,  which  printed  copy  is  inserted  in  the  original  Journal  of  the 
old  Congress.  The  Hame  paragraphs  are  also  made  by  the  author,  in  the  original 
draught  preserved  in  the  Department  of  State.1*  The  Revised  Statutes  version  is 
here  reproduced  exactly. 


DECLARATION  OP  INDEPENDENCE  — 1776  3 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  neces- 
sary for  the  public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and 
pressing  importance,  unless  suspended  in  their  operation  till  his  Assent 
should  be  obtained;  and  when  so  suspended,  he  has  utterly  neglected 
to  attend  to  them. 

He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large 
districts  of  people,  unless  those  people  would  relinquish  the  right  of 
Representation  in  the  Legislature,  a  right  inestimable  to  them  and 
formidable  to  tyrants  only. 

He  has  called  together  legislative  bodies  at  places  unusual,  uncom- 
fortable, and  distant  from  the  depository  of  their  Public  Records,  for 
the  sole  purpose  of  fatiguing  them  into  compliance  with  his  measures. 

He  has  dissolved  Representative  Houses  repeatedly,  for  opposing 
with  manly  firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused  for  a  long  time,  after  such  dissolutions,  to  cause 
others  to  be  elected;  whereby  the  Legislative  Powers,  incapable  of 
Annihilation,  have  returned  to  the  People  at  large  for  their  exercise; 
the  State  remaining  in  the  mean  time  exposed  to  all  the  dangers  of 
invasion  from  without,  and  convulsions  within. 

He  has  endeavoured  to  prevent  the  population  of  these  States;  for 
that  purpose  obstructing  the  Laws  for  Naturalization  of*  Foreigners; 
refusing  to  pass  others  to  encourage  their  migration  hither,  and  raising 
the  conditions  of  new  Appropriations  of  Lands. 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his 
Assent  to  Laws  for  establishing  Judiciary  Powers. 

He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure  of 
their  offices,  and  the  amount  and  payment  of  their  salaries. 

He  has  erected  a  multitude  of  New  Offices,  and  sent  hither  swarms 
of  Officers  to  harrass  our  People,  and  eat  out  their  substance. 

He  has  kept  among  us,  in  times  of  peace,  Standing  Armies  without 
the  Consent  of  our  legislature. 
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He  has  affected  to  render  the  Military  independent  of  and  superior 
to  the  Civil  Power. 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign 
to  our  constitution,  and  unacknowledged  by  our  laws ;  giving  his  Assent 
to  their  acts  of  pretended  Legislation : 

For  quartering  large  bodies  of  armed  troops  among  us: 

For  protecting  them,  by  a  mock  Trial,  from  Punishment  for  any 
Murders  which  they  should  commit  on  the  Inhabitants  of  these  States: 

For  cutting  off  our  Trade  with  all  parts  of  the  world: 

For  imposing  taxes  on  us  without  our  Consent: 

For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury: 

For  transporting  us  beyond  Seas  to  be  tried  for  pretended  offenses: 

For  abolishing  the  free  System  of  English  Laws  in  a  neighbouring 
Province,  establishing  therein  an  Arbitrary  government,  and  enlarging 
its  Boundaries  so  as  to  render  it  at  once  an  example  and  fit  instrument 
for  introducing  the  same  absolute  rule  into  these  Colonies: 

For  taking  away  our  Charters,  abolishing  our  most  valuable  Laws, 
and  altering  fundamentally  the  Forms  of  our  Government : 

For  suspending  our  own  Legislature,  and  declaring  themselves 
invested  with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

He  has  abdicated  Government  here,  by  declaring  us  out  of  his  Pro- 
tection and  waging  War  against  us. 

He  has  plundered  our  seas,  ravaged  our  Coasts,  burnt  our  towns, 
and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign  mercenaries 
to  compleat  the  works  of  death,  desolation  and  tyranny,  already  begun 
with  circumstances  of  Cruelty  &  perfidy  scarcely  paralleled  in  the  most 
barbarous  ages,  and  totally  unworthy  the  Head  of  a  civilized  nation. 
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He  has  constrained  our  fellow  Citizens  taken  Captive  on  the  high 
Seas  to  bear  Arms  against  their  Country,  to  become  the  executioners 
of  their  friends  and  Brethren,  or  to  fall  themselves  by  their  Hands. 

He  has  excited  domestic  insurrections  amongst  us,  and  has 
endeavoured  to  bring  on  the  inhabitants  of  our  frontiers,  the  merciless 
Indian  Savages,  whose  known  rule  of  warfare,  is  an  undistinguished 
destruction  of  all  ages,  sexes  and  conditions. 

In  every  stage  of  these  Oppressions  We  have  Petitioned  for  Redress 
in  the  most  humble  terms:  Our  repeated  Petitions  have  been  answered 
only  by  repeated  injury.  A  Prince,  whose  character  is  thus  marked 
by  every  act  which  may  define  a  Tyrant,  is  unfit  to  be  the  ruler  of  a  free 
People. 

Nor  have  We  been  wanting  in  attention  to  our  British  brethren. 
We  have  warned  them  from  time  to  time  of  attempts  by  their  legis- 
lature to  extend  an  unwarrantable  jurisdiction  over  us.  We  have 
reminded  them  of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and  magnanimity,  and 
we  have  conjured  them  by  the  ties  of  our  common  kindred  to  disavow 
these  usurpations,  which,  would  inevitably  interrupt  our  connections 
and  correspondence.  They  too  have  been  deaf  to  the  voice  of  justice 
and  of  consanguinity.  We  must,  therefore,  acquiesce  in  the  necessity, 
which  denounces  our  Separation,  and  hold  them,  as  we  hold  the  rest 
of  mankind,  Enemies  in  War,  in  Peace  Friends. 

We,  therefore,  the  Representatives  of  the  united  States  of  America, 
in  General  Congress,  Assembled,  appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitx^de  of  our  intentions,  do,  in  the  Name,  and  by 
Authority  of  the  good  People  of  these  Colonies,  solemnly  publish  and 
declare,  That  these  United  Colonies  are,  and  of  Right  ought  to  be  Free 
and  Independent  States;  that  they  are  Absolved  from  all  Allegiance 
to  the  British  Crown,  and  that  all  political  connection  between  them 
and  the  State  of  Great  Britain,  is  and  ought  to  be  totally  dissolved ;  and 
that  as  Free  and  Independent  States,  they  have  full  Power  to  levy  War, 
conclude  Peace,  contract  Alliances,  establish  Commerce,  and  to  do  all 
other  Acts  and  Things  which  Independent  States  may  of  right  do. 
And  for  the  support  of  this  Declaration,  with  a  firm  reliance  on  the 
Protection  of  Divine  Providence,  we  mutually  pledge  to  each  other  our 
Lives,  our  Fortunes  and  onr  sacred  Honor. 

'  JOHN  HANCOCK. 
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josiah  bartlett, 
Wm.  Whipple, 

Saml.  Adams, 
John  Adams. 


New  Hampshire. 

Matthew  Thornton. 

Massachusetts  Bay. 

Robt.  Treat  Paine, 
Elbridoe  Gerry, 


Step.  Hopkins, 


Rhode  Island. 

William  Ellert. 


Roger  Sherman, 
Sam 'el  Huntington, 


Connecticut. 

Wm.  Williams, 
Oliver  Woloott, 


Wm.  Flotd, 
Phil.  Livingston, 


New  York. 

Prans.  Lewis, 
Lewis  Morris. 


Richd.  Stockton, 
Jno.  Witherspoon, 
Fras.  Hopkinson, 

Robt.  Morris, 
Benjamin  Rush, 
Benja.  Franklin, 
John  Morton, 
Geo.  Clymer, 

Cjssar  Rodney, 
Geo.  Read, 


Samuel  Chase, 
Wm.  Paoa, 


New  Jersey. 

John  Hart, 
Abra.  Clark. 

Pennsylvania. 

Jas.  Smith, 
Geo.  Taylor, 
James  Wilson, 
Geo.  Ross. 

Delaware. 

Tho.  M'Kean, 

Maryland. 

Thos.  Stone, 
Charles  Carroll 

of  Carrolltoa 
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George  Wythe, 
Richard  Henry  Lms, 
Th.  Jefferson, 
Bbnja.  Harrison, 


Wm.  Hooper, 
Joseph  Hewes, 


Virginia. 

Thos.  Neuson,  jr., 
Francis  Liohtfoqt  Lee, 
Carter  Braxton. 

North  Carolina. 

John  Penn. 


South  Carolina. 
Edward  Rutledge,  Thomas  Lynch,  Junr^ 


Thos.  Heyward,  Junr., 


Arthur  Middleton. 


Georgia. 


Button  Gwinnett, 
Lyman  Hall, 


Geo.  Walton. 


Horn. —  Mr.  Ferdinand  Jefferson,  formerly  Keeper  of  the  Rolls  in  the  Department 
of  State,  at  Washington,  aaid :  "  The  names  of  the  signers  are  spelt  above  as  in  the 
ftc-simile  of  the  original,  but  the  punctuation  of  them  is  not  always  the  same; 
neither  do  the  names  of  the  States  appear  in  the  facsimile  of  the  original.  The 
names  of  the  signers  of  each  State  are  grouped  together  In  the  facsimile  of  the 
original,  except  the  name  of  Matthew  Thornton,  which  follows  that  of  Oliver  Woteott." 
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To  all  to  whom  these  Presents  shall  come,  we  the  undersigned  Delegates 
of  the  States  affixed  to  our  Names  send  greeting. 

Whereas  the  Delegates  of  the  United  States  of  America  in  Congress 
assembled  did  on  the  fifteenth  day, of  November  in  the  Year  of  our 
Lord  One  Thousand  Seven  Hundred  and  Seventyseven,  and  in  the  Sec- 
ond Year  of  the  Independence  of  America  agree  to  certain  articles  of 
Confederation  and  perpetual  Union  between  the  States  of  Newhamp- 
shire,  Massachusetts-bay,  Bhodeisland  and  Providence  Plantations, 
Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North-Carolina,  South-Carolina  and  Georgia  in  the 
Words  following,  viz. 

"Articles  of  Confederation  and  perpetual  Union  between  the  States 
of  Newhampshire,  Massachusetts-bay,  Bhodeisland  and  Providence 
Plantations,  Connecticut,  New-York,  New-Jersey,  Pennsylvania, 
Delaware,  Maryland,  Virginia,  North-Carolina,  South-Carolina  and 
Georgia. 

Article  I.  The  stile  of  this  confederacy  shall  be  "  The  United  States 
of  America." 

Article  H  Each  State  retains  its  sovereignty,  freedom  and  inde- 
pendence, and  every  power,  jurisdiction  and  right,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States,  in  Congress 
assembled. 

•  Congress  Resolved,  on  the  11th  of  June,  1776,  that  a  committee  should  be 
appointed  to  prepare  and  digest  the  form  of  a  confederation  to  be  entered  into  between 
the  Colonies;  and  on  the  day  following,  after  it  had  been  determined  that  the  com- 
mittee should  consist  of  a  member  from  each  Colony,  the  following  persons  were 
appointed  to  perform  that  duty,  to  wit:  Mr.  Bartlett,  Mr.  S.  Adams,  Mr.  Hopkins, 
Mr.  Sherman,  Mr.  R.  R.  Livingston,  Mr.  Dickinson,  Mr.  M'Kean,  Mr.  Stone,  Mr. 
Nelson,  Mr.  Hewes,  Mr.  E.  Rutledge,  and  Mr.  Gwinnett.  Upon  the  report  of  this  com- 
mittee, the  subject  was,  from  time  to  time,  debated,  until  the  15th  of  November, 
1777,  when  a  copy  of  the  confederation  being  made  out,  and  sundry  amendments 
made  in  the  diction,  without  altering  the  sense,  the  same  was  finally  agreed  to.  Con- 
gress, at  the  same  time,  directed  that  the  articles  should  be  proposed  to  the  legisla- 
tures of  all  the  United  States,  to  be  considered,  and  if  approved  of  "by  them,  they 
were  advised  to  authorize  their  delegates  to  ratify  the  same  in  the  Congress  of  the 
United  States;  which  being  done,  the  same  should  become  conclusive.  Three  hundred 
copies  of  the  Articles  of  Confederation  were  ordered  to  be  printed  for  the  use  of  Con- 
gress; and  on  the  17th  of  November,  the  form  of  a  circular  letter  to  accompany  them 
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Article  m.  The  said  States  hereby  severally  enter  into  -  a  firm 
league  of  friendship  with  each  other,  for  their  common  defense,  the 
security  of  their  liberties,  and  their  mutual  and  general  welfare,  bind- 
ing themselves  to  assist  each  other,  against  all  force  offered  to,  or 
attacks  made  upon  them,  or  any  of  them,  on  account  of  religion,  sover- 
eignty, trade  or  any  other  pretense  whatever. 

Article  IV.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this  Union, 
the  free  inhabitants  of  each  of  these  States,  paupers,  vagabonds  and 
fugitives  from  justice  excepted,  shall  be  entitled  to  all  privileges  and 
immunities  of  free  citizens  in  the  several  States;  and  the  people  of 
each  State  shall  have  free  ingress  and  regress  to  and  from  any  other 
State,  and  shall  enjoy  therein  all  the  privileges  of  trade  and  commerce, 
subject  to  the  same  duties,  impositions  and  restrictions  as  the  inhab- 
itants thereof  respectively,  provided  that  such  restrictions  shall  not 
extend  so  far  as  to  prevent  the  removal  of  property  imported  into  any 

was  brought  in  by  a  committee  appointed  to  prepare  it,  and  being  agreed  to,  thirteen 
copies  of  it  were  ordered  to  be  made  out,  to  be  signed  by  the  president  and  forwarded 
to  the  several  States,  with  copies  of  the  confederation.  On  the  29th  of  November  ensu- 
ing, a  committee  of  three  was  appointed,  to  procure  a  translation  of  the  articles  to 
be  made  into  the  French  language,  and  to  report  an  address  to  the  inhabitants  of 
Canada,  Ac.  On  the  26th  of  June,  1778,  the  form  of  a  ratification  of  the  Articles  of 
Confederation  was  adopted,  and,  it  having  been  engrossed  on  parchment,  it  was  signed 
on  the  9th  of  July  on  the  part  and  in  behalf  of  their  respective  States  by  the  delegates 
of  New  Hampshire,  Massachusetts  Bay,  Rhode  Island  and  Providence  Plantations,  Con- 
necticut, New  York,  Pennsylvania,  Virginia,  and  South  Carolina,  agreeably  to  the 
powers  vested  in  them.  The  delegates  of  North  Carolina  signed  on  the  21st  of  July, 
those  of  Georgia  on  the  24th  of  July,  and  those  of  New  Jersey  on  the  26th  of  Novem- 
ber following.  On  the  5th  of  May,  1779,  Mr.  Dickinson  and  Mr.  Van  Dyke  signed  in 
•behalf  of  the  State  of  Delaware,  Mr.  M*Kean  having  previously  signed  in  February, 
at  which  time  he  produced  a  power  to  that  effect.  Maryland  did  not  ratify  until  the 
year  1781.  She  had  instructed  her  delegates,  on  the  15th  of  December,  1*78,  not  to 
agree  to  the  confederation  until  matters  respecting  the  western  lands  should  be 
settled  on  principles  of  equity  and  sound  policy;  but,  on  the  30th  of  January,  1781, 
finding  that  the  enemies  of  the  country  took  advantage  of  the  circumstance  to  dis- 
seminate opinions  of  an  ultimate  dissolution  'of  the  Union,  the  legislature  of  the 
State  passed  an  act  to  empower  their  delegates  to  subscribe  and  ratify  the  articles, 
which  was  accordingly  done  by  Mr.  Hanson  and  Mr.  Carroll,  on  the  1st  of  March  of 
that  year,  which  completed  the  ratifications  of  the  act;  and  Congress  assembled  on 
the  2d  of  March  under  the  new  powers. 

Note. —  Mr.  Ferdinand  Jefferson,  formerly  the  Keeper  of  the  Rolls  of  the  Depart- 
ment of  State,  at  Washington,  who  compared  this  document  as  printed  in  the  Revised 
Statutes  with  the  original  in  his  custody,  said:  "The  initial  letters  of  many  of  the 
words  in  the  original  of  this  instrument  are  capitals,  but  as  no  system  appears  to  have 
been  observed,  tne  same  words  sometimes  beginning  with  a  capital  and  sometimes 
with  a  small  letter,  I  have  thought  it  best  not  to  undertake  to  follow  the  original  in 
this  particular.  Moreover,  there  are  three  forms  of  the  letter  s:  the  capital  S,  the 
small  s,  and  the  long  f,  the  last  being  used  indiscriminately  to  words  that  should 
begin  with  a  capital  and  those  that  should  begin  with  a  small  ft,"  The  Revised  Stat- 
utes version  is  here  reproduced  exactly. 

"The  Articles  of  Confederation  ceased  to  exist  upon  the  adoption  of  the  Federal 
Constitution."    Van  Brocklin  *.  Tennessee,  117  TJ.  S.  159. 
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State,  to  any  other  State  of  which  the  owner  is  an  inhabitant;  provided 
also  that  no  imposition,  duties  or  restriction  shall  be  laid  by  any  State, 
on  the  property  of  the  United  States,  or  either  of  them. 

If  any  person  guilty  of,  or  charged  with  treason,  felony,  or  other 
high  misdemeanor  in  any  State,  shall  flee  from  justice,  and  be  found  in 
any  of  the  United  States,  he  shall  upon  demand  of  the  Governor  or 
Executive  power,  of  the  State  from  which  he  fled,  be  delivered  up  and 
removed  to  the  State  having  jurisdiction  of  his  offense. 

Full  faith  and  credit  shall  be  given  in  each  of  these  States  to  the 
records,  acts  and  judicial  proceedings  of  the  courts  and  magistrates  of 
every  other  State. 

Article  V.  For  the  more  convenient  management  of  the  general 
interests  of  the  United  States,  delegates  shall  be  annually  appointed 
in  such  manner  as  the  legislature  of  each  State  shall  direct,  to  meet  in 
Congress  on  the  first  Monday  in  November,  in  every  year,  with  a  power 
reserved  to  each  State,  to  recall  its  delegates,  or  any  of  them,  at  any 
time  within  the  year,  and  to  send  others  in  their  stead,  for  the  remainder 
of  the  year. 

No  State  shall  be  represented  in  Congress  by  less  than  two,  nor  by 
more  than  seven  members;  and  no  person  shall  be  capable  of  being  a 
delegate  for  more  than  three  years  in  any  term  of  six  years;  nor  shall 
any  person,  being  a  delegate,  be  capable  of  holding  any  office  under  the  m 
United  States,  for  which  he,  or  another  for  his  benefit  receives  any 
salary,  fees  or  emolument  of  any  kind. 

Each  State  shall  maintain  its  own  delegates  in  a  meeting  of  the 
States,  and  while  they  act  as  members  of  the  committee  of  the  States. 

In  determining  questions  in  the  United  States,  in  Congress  assem- 
bled, each  State  shall  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  impeached 
or  questioned  in  any  court,  or  place  out  of  Congress,  and  the  members 
of  Congress  shall  be  protected  in  their  persons  from  arrests  and 
imprisonments,  during  the  time  of  their  going  to  and  from,  and  attend- 
ance on  Congress,  except  for  treason,  felony,  or  breach  of  the  peace. 
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Article  VL  No  State  without  the  consent  of  the  United  States  in 
Congress  assembled,  shall  send  any  embassy  to,  or  receive  any  embassy 
from,  or  enter  into  any  conference,  agreement,  alliance  or  treaty  with 
any  king  prince  or  state;  nor  shall  any  person  holding  any  office  of 
profit  or  trnst  under  the  United  States,  or  any  of  them,  accept  of  any 
present,  emolument,  office  or  title  of  any  kind  whatever  from  any  king, 
prince  or  foreign  state;  nor  shall  the  United  States  in  Congress  assem- 
bled, or  any  of  them,  grant  any  title  of  nobility. 

No  two  or  more  States  shall  enter  into  any  treaty,  confederation  or 
alliance  whatever  between  them,  without  the  consent  of  the  United 
States  in  Congress  assembled,  specifying  accurately  the  purposes  far 
which  the  same  is  to  be  entered  into,  and  how  long  it  shall  continue. 

No  State  shall  lay  any  imposts  or  duties,  which  may  interfere  with 
any  stipulations  in  treaties,  entered  into  by  the  United  States  in  Con- 
gress assembled,  with  any  king,  prince  or  state,  in  pursuance  of  any 
treaties  already  proposed  by  Congress,  to  the  courts  of  France  and 
Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  State, 
except  such  number  only,  as  shall  be  deemed'  necessary  by  the  United 
States  in  Congress  assembled,  for  the  defense  of  such  State,  or  its 
trade ;  nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time  of 
peace,  except  such  number  only,  as  in  the  judgment  of  the  United 
States,  in  Congress  assembled,  shall  be  deemed  requisite  to  garrison 
the  forts  necessary  for  the  defense  of  such  State?  but  every  State  shall 
always  keep  up  a  well  regulated  and  disciplined  militia,  sufficiently 
armed  and  accoutered,  and  shall  provide  and  constantly  have  ready  for 
use,  in  public  stores,  a  due  number  of  field  pieces  and  tents,  and  a  proper 
quantity  of  arms/  ammunition  and  camp  equipage. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States  in  Congress  assembled,  unless  such  State  be  actually  invaded  by 
enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay,  till  the  United  States  in  Con- 
gress assembled  can  be  consulted:  nor  shall  any  State  grant  commis- 
sions to  any  ships  or  vessels  of  war,  nor  letters  of  marque  or  reprisal, 
except  it  be  after  a  declaration  of  war  by  the  United  States  in  Congress 
assembled,  and  then  only  against  the  kingdom  or  state  and  the  subjects 
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thereof,  against  which  war  has  been  so  declared,  and  under  sueh  regu- 
lations as  shall  be  established  by  the  United  States  in  Congress  assem- 
bled, unless  such  State  be.  infested  by  pirates,  in  which  case  vessels  of 
war  may  be  fitted  out  for  that  occasion,  and  kept  so  long  as  the  danger 
shall  continue,  or  until  the  United  States  in  Congress  assembled  shall 
determine  otherwise. 

Article  VII.  When  land-forces  are  raised  by  any  State  for  the 
common  defense,  all  officers  of  or  under  the  rank  of  colonel,  shall  be 
appointed  by  the  Legislature  of  each  State  respectively  by  whom  such 
forces  shall  be  raised,  or  in  such  manner  as  such  State  shall  direct,  and 
all  vacancies  shall  be  filled  up  by  the  State  which  first  made  the 
appointment. 

Article  Vm,  All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defense  or  general  welfare,  and  allowed  , 
by  the  United  States  in  Congress  assembled,  shall  be  defrayed  out  of  a 
common  treasury,  which  shall  be  supplied  by  the  several  States,  in 
proportion  to  the  value  of  all  land  within  each  State,  granted  to  or 
surveyed  for  any  person,  as  such  land  and  the  buildings  and  improve- 
ments thereon  shall  be  estimated  according  to  such  mode  as  the  United 
States  in  Congress  assembled,  shall  from  time  to  time  direct  and 
appoint. 

The  taxes  for  paying  that  proportion  shall  be  laid  and  levied  by  the 
authority  and  direction  of  the  Legislatures  of  the  several  States  within 
the  time  agreed  upon  by  the  United  States  in  Congress  assembled. 

Article  IX.  The  United  States  in  Congress  assembled,  shall  have 
the  sole  and  exclusive  right  and  power  of  determining  on  peace  and 
war,  except  in  the  cases  mentioned  in  the  sixth  article  —  of  sending  and 
receiving  ambassadors  —  entering  into  treaties  and  alliances,  provided 
that  no  treaty  of  commerce  shall  be  made  whereby  the  legislative  power 
of  the  respective  States  shall  be  restrained  from  imposing  such  imposts 
and  duties  on  foreigners,  as  their  own  people  are  subjected  to,  or  from 
prohibiting  the  exportation  or  importation  of  any  species  of  goods  or 
commodities  whatsoever  —  of  establishing  rules  for  deciding  in  all 
cases,  what  captures  on  land  or  water  shall  be  legal,  and  in  what  man- 
ner prizes  taken  by  land  or  naval  forces  in  the  service  of  the  United 
States  shall  be  divided  or  appropriated  —  of  granting  letters  of  marque 
and  reprisal  in  times  of  peaoe  —  appointing  courts  for  the  trial  of 
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piracies  and  felonies  committed  on  the  high  seas  and  establishing  courts 
for  receiving  and  determining  finally  appeals  in  all  cases  of  captures, 
provided  that  no  member  of  Congress  shall  be  appointed  a  judge  of 
any  of  the  said  courts. 

The   United   States  in   Congress  assembled,   shall  also  be   the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boundary, 
jurisdiction  or  any  other  cause  whatever;  which  authority  shall  always 
be  exercised  in  the  manner  following.     Whenever  the  legislative   or 
executive  authority  or  lawful  agent  of  any  State  in  controversy  with 
another  shall  present  a  petition  to  Congress,  stating  the   matter  in  ques- 
tion and  praying  for  a  hearing,  notice  thereof  shall  be  given  by  order 
of  Congress  to  the  legislative  or  executive  authority  of  the  other  State 
in  controversy,  and  a  day  assigned  for  the  appearance  of  the  parties 
by  their  lawful  agents,  who  shall  then,  be  directed  to  appoint  by  joint 
consent,  commissioners  or  judges  to  constitute  a  court  for  hearing  and 
determining  the  matter  in  question :  but  if  they  cannot  agree,  Congress 
shall  name  three  persons  out  of  each  of  the  United  States,  and  from  the 
list  of  such  persons  each  party  shall  alternately  strike  out  one,  the 
petitioners  beginning,  until  the  number  shall  be  reduced  to  thirteen; 
and  from  that  number  not  less  than  seven,  nor  more  than  nine  names  as 
Congress  shall  direct,  shall  in  the  presence  of  Congress  be  drawn  out 
by  lot,  and  the  persons  whose  names  shall  be  so  drawn  or  any  five  of 
them,  shall  be  commissioners  or  judges,  to  hear  and  finally  determine 
the  controversy,  so  always  as  a  major  part  of  the  judges  who  shall  hear 
the  cause  shall  agree  in  the  determination:  and  if  either  party  shall 
neglect  to  attend  at  the  day  appointed,  withdut  showing  reasons,  which 
Congress  shall  adjudge  sufficient,  or  being  present  shall  refuse  to  strike, 
the  Congress  shall  proceed  to  nominate  three  persons  out  of  each  State, 
and  the  Secretary  of  Congress  shall  strike  in  behalf  of  such  party 
absent  or  refusing;  and  the  judgment  and  sentence  of  the  court  to  be 
appointed,  in  the  manner  before  prescribed,  shall  be  final  and  conclu- 
sive ;  and  if  any  of  the  parties  shall  refuse  to  submit  to  the  authority  of 
such  court,  or  to  appear  or  defend  their  claim  or  cause,  the  court  shall 
nevertheless  proceed  to  pronounce  sentence,  or  judgment,  which  shall 
in  like  manner  be  final  and  decisive,  the  judgment  or  sentence  and  other 
proceedings  being  in'  either  case  transmitted  to  Congress,  and  lodged 
among  the  acts  of  Congress  for  the  security  of  the  parties  concerned: 
provided  that  every  commissioner,  before  he  sits  in  judgment,  shall 
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take  an  oath  to  be  administered  by  one  of  the  judges  of  the  supreme  or 
superior  court  of  the  State  where  the  cause  shall  be  tried,  "  well  and 
truly  to  hear  and  determine  the  matter  in  question,  according  to  the 
best  of  his  judgment,  without  favour,  affection  or  hope  of  reward:99 
provided  also  that  no  State  shall  be  deprived  of  territory  for  the  bene- 
fit of  the  United  States. 

All  controversies  concerning  the  private  right  of  soil  claimed  under 
different  grants  of  two  or  more  States,  whose  jurisdiction  as  they  may 
respect  such  lands,  and  the  States  which  passed  such  grants  are 
adjusted,  the  said  grants  or  either  of  them  being  at  the  same  time 
claimed  to  have  originated  antecedent  to  such  settlement  of  jurisdiction, 
shall  on  the  petition  of  either  party  to  the  Congress  of  the  United 
States,  be  finally  determined  as  near  as  may  be  in  the  same  manner  as 
is  before  prescribed  for  deciding  disputes  respecting  territorial  juris- 
diction between  different  States. 

The  United  States  in  Congress  assembled  shall  also  have  the  sole  and 
exclusive  right  and  power  of  regulating  the  alloy  and  value  of  coin 
struck  by  their  own  authority,  or  by  that  of  the  respective  States. — 
fixing  the  standard  of  weights  and  measures  throughout  the  United 
States. —  regulating  the  trade  and  managing  all  affairs  with  the 
Indians,  not  members  of  any  of  the  States,  provided  that  the  legis- 
lative right  of  any  State  within  its  own  limits  be  not.  infringed  or  vio- 
lated— establishing  and  regulating  post-offices  from  one  State  to 
another,  throughout  all  the  United  States,  and  exacting  such  postage 
on  the  papers  passing  thro'  the  same  as  may  be  requisite  to  defray  the 
expenses  of  the  said  offic'e — appointing  all  officers  of  the  land  forces, 
in  the  service  of  the  United  States,  excepting  regimental  officers  — 
appointing  all  the  officers  of  the  naval  forces,  and  commissioning  all 
officers  whatever  in  the  service  of  the  United  States  —  making  rules 
for  the  government  and  regulation  of  the  said  land  and  naval  forces, 
and  directing  their  operations. 

The  United  States  in  Congress  assembled  shall  have  authority  to 
appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denominated 
"  a  Committee  of  the  States,"  and  to  consist  of  one  delegate  from  each 
State;  and  to  appoint  such  other  committees  and  civil  officers  as  may  be 
necessary  for  managing  the  general  affairs  of  the  United  States  under 
their  direction — to  appoint  one  of  their  number  to  preside,  provided 
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that  no  person  be  allowed  to*  serve  in  the  office  of  president  more  than 
one  year  in  any  term  of  three  years;  to  ascertain  the  necessary  sums  of 
money  to  be  raised  for  the  service  of  the  United  States,  and  to  appro- 
priate and  apply  the  same  for  defraying  the  public  expenses — to  bor- 
row money,  or  emit  bills  en  the  credit  of  the  United  States,  transmitting 
every  half  year  to  the  respective  States  an  account  of  the  sums  of 
money  so  borrowed  or  emitted, — to  build  and  equip  a  navy — to  agree 
upon  the  number  of  land  forces,  and  to  make  requisitions  from  each 
State  for  its  quota,  in  proportion  to  the  number  of  white  inhabitants  in 
such  State ;  which  requisition  shall  be  binding,  and  thereupon  the  Legis- 
lature of  each  State  shall  appoint  the  regimental  officers,  raise  the  men 
and  cloath,  arm  and  equip  them  in  a  soldier  like  manner,  at  the  expense 
of  the  United  States ;  and  the  officers  and  men  so  cloathed,  armed  and 
equipped  shall  march  to  the  place  appointed,  and  within  the  time  agreed 
on  by  the  United  States  in  Oongress  assembled:  but  if  the  United  States 
in  Congress  assembled  shall,  on  consideration  of  circumstances  judge 
proper  that  any  State  should  not  raise  men,  or  should  raise  a  smaller 
number  than  its  quota,  and  that  any  other  State  should  raise  a  greater 
number  of  men  than  the  quota  thereof,  such  extra  number  shall  be 
raised,  officered,  cloathed,  armed  and  equipped  in  the  same  manner  as 
the  quota  of  such  State,  unless  the  legislature  of  such  State  shall  judge 
that  such  extra  number  cannot  be  safely  spared  out  of  the  same,  in 
which  case  they  shall  raise,  officer,  cloath,  arm  and  equip  as  many  of 
such  extra  number  as  they  judge  can  be  safely  spared.  And  the  officers 
and  men  so  cloathed,  armed  and  equipped,  shall  march  to  the  place 
appointed,  and  within  the  time  agreed  on  by  the  United  States  in 
Congress  assembled. 

The  United  States  in  Congress  assembled  shall  never  engage  in  a 
war,  nor  grant  letters  of  marque  and  reprisal  in  time  of  peace,  nor 
enter  into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate  the 
value  thereof,  nor  ascertain  the  sums  and  expenses  necessary  for  the 
defense  and  welfare  of  the  United  States,  or  any  of  them,  nor  emit  bills, 
nor  borrow  money  on  the  credit  of  the  United  States,  nor  appropriate 
money,  nor  agree  upon  the  number  of  vessels  of  war,  to  be  built  or  pur- 
chased, or  the  number  of  land  or  sea  forces  to  be  raised,  nor  appoint  a 
commander  in  chief  of  the  army  or  navy,  unless  nine  States  assent  to 
the  same :  nor  shall  a  question  on  any  other  point,  except  for  adjourn- 
ing from  day  to  day  be  determined,  unless  by  the  votes  of  a  majority  of 
the  United  States  in  Congress  assembled. 
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The  Congress  of  ihe  United  States  shall  have  power  to  adjourn  to 
any  time  within  the  year,  and  to  any  place  within  the  United  States,  so 
that  no  period  of  adjournment  be  for  a  longer  duration  than  the  space 
of  six  months,  and  shall  publish  the  journal  of  their  proceedings 
monthly,  except  such  parts  thereof  relating  i  to  treaties,  alliances  or  mili- 
tary operations,  as  in  their  judgment  require  secresy;  and  the  yeas  and 
nays  'of  the  delegates  of  each  State  on  any  question  shall  be  entered  on 
the  journal,  when  it  is  desired  by  any  delegate;  and  the  delegates  of  a 
State,  or  any  of  them,  at  his  or  their  request  shall  be  furnished  with  a 
transcript  of  the  said  journal,  except  such  parts  as  are  above  excepted, 
to  lay  before  the  Legislatures  of  the  several  States. 

Article  X.  The  committee  of  the  States,  or  any  nine  of  them,  shall 
be  authorized  to  execute,  in  the  recess  of  Congress,  such  of  the  powers 
of  Congress  as  the  United  States  in  Congress  assembled,  by  the  consent 
of  nine  States,  shall  from  time  to  time  think  expedient  to  vest  them 
with;  provided  that: no  power  be  delegated  to  the  said  committee,  for 
the  exercise  of  which,  by  the  articles  of  confederation,  the  voice  of  nine 
States  in  the  Congress  of  the  United  States  assembled  is  requisite. 

Article  XI.  Canada  acceding  to  this  confederation,  and  joining  in 
the  measures  of  the  United  States,  shall  be  admitted  into,  and  entitled 
to  all  the  advantages  of  this  Union:  but  no  other  colony  shall  be 
admitted  into  the  same,  unless  such  admission  be  agreed  to  by  nine 

States. 

»  • 

Article  XIL  All  bills  of  credit  emitted,  monies  borrowed  and  debts 
contracted  by,  or  under  the  authority  of  Congress,  before  the  assem- 
bling of  the  United  States,  in  pursuance  of  the  present  confederation, 
shall  be  deemed  and  considered  as  a  charge  against  the  United  States, 
for  payment  and  satisfaction  whereof  the  said  United  States,  and  the 
public  faith  are  hereby  solemnly  pledged. 

Article  Xm.  Every  State  shall  abide  by  the  determinations  of  the 
United  States  in  Congress  assembled,  on  all  questions  which  by  this 
confederation  are  submitted  to  them.  And  the  articles  of  this  con- 
federation shall  be  inviolably  observed  by  every  State,  and  the  Union 
shall  be  perpetual;  nor  shall  any  alteration  at  any  time  hereafter  be 
made  in  any  of  them ;  unless  such  alteration  be  agreed  to  in  a  Congress 
of  the  United  States,  and  be  afterwards  confirmed  by  the  Legislatures 
of  every  State. 
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And  whereas  it  has  pleased  the  Great  Governor  of  the  world  to 
incline  the  hearts  of  the  Legislatures  we  respectively  represent  in  Con- 
gress, to  approve  of,  and  to  authorize  us  to  ratify  the  said  articles  of 
confederation  and  perpetual  union.  Know  ye  that  we  the  undersigned 
delegates,  by  virtue  of  the  power  and  authority  to  us  given  for  that 
purpose,  do  by  these  presents,  in  the  name  and  in  behalf  of  our 
respective  constituents,  fully  and  entirely  ratify  and  confirm  each  and 
every  of  the  said  articles  of  confederation  and  perpetual  union,  and 
all  and  singular  the  matters  and  things  therein  contained:  and  we  do 
further  solemnly  plight  and  engage  the  faith  of  our  respective  con- 
stituents, that  they  shall  abide  by  the  determinations  of  the  United 
States  in  Congress  assembled,  on  all  questions,  which  by  the  said  con- 
federation are  submitted  to  them.  And  that  the  articles  thereof  shall 
be  inviolably  observed  by  the  States  we  respectively  represent,  and 
that  the  Union  shall  be  perpetual. 

In  witness  whereof  we  have  hereunto  set  our  hands  in  Congress.  Done 
At  Philadelphia  in  the  State  of  Pennsylvania  the  ninth  day  of  July 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  seventy- 
eight,  and  in  the  third  year  of  the  independence  of  America.* 

On  the  part  &  behalf  of  the  State  of  New  Hampshire. 
Josiah  Bartlett,  John  Wentwobth,  Junr., 

August  8th,  1778. 

On  the  part  and  behalf  of  the  State  of  Massachusetts  Bay. 
John  Hancock,  Francis  Dana, 

Samuel  Adams,  James  Lovell, 

Elhridge  Gerry,  Samuel  Holten. 

On  the  part  and  behalf  of  the  State  of  Rhode  Island  and  Providence 

Plantations. 
William  Elleby,  John  Collins. 

Henry  Marchant, 

On  the  part  and  behalf  of  the  State  of  Connecticut. 
Roger  Sherman,  Titus  Hosmer, 

Samuel  Huntington,  Andrew  Adams. 

Oliver  Wolcott, 

*  From  the  circumstance  of  delegates  from  the  same  State  having  signed  the 
Articles  of  Confederation  at  different  times,  as  appears  by  the  dates,  it.  is  probable 
they  affixed  their  names  as  they  happened  to  be  present  in  Congress,  after  they  had 
been  authorized  by  their  constituents. 

10  F.  S.  A.—  2 
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On  the  part  and  behalf  of  the  State  of  New  York. 
Jas.  Duane,  Wm.  Duer, 

Pra.  Lewis,  Gouv.  Morris. 

On  the  part  and  in  behalf  of  the  State  of  New  Jersey,  Novr.  26,  1778. 
Jno.  Withbrspoon,  Nathl.  Scuddeb. 

On  the  part  and  behalf  of  the  State  of  Pennsylvania* 

Robt.  Morris,  William  Clingan, 

Daniel  Roberdeau,  toseph  Reed,  22d  July,  1778. 

Jona.  Bayard  Smith, 

On  the  part  &  behalf  of  the  State  of  Delaware. 
Tho.  M'Kean,  Peby.  12, 1779.  Nicholas  Van  Dykb. 
John  Dickinson,  May  5th,  1779. 

On  the  pari  and  behalf  of  the  State  of  Maryland. 
John  Hanson,  March  1,  1781.        Daniel  Carroll,  Mar.  1,  178L 

On  the  part  and  behalf  of  the  State  of  Virginia. 
Richard  Henry  Lee,  Jno.  Harvie, 

John  Banister,  Francis  Lightfoot  Lbb. 

Thomas  Adams, 

On  the  part  and  behalf  of  the  State  of  No.  Carolina. 

John  Penn,  July  21st,  1778.        Jno.  Williams. 
Corns.  Harnett, 

On  the  part  &  behalf  of  the  State  of  South  Carolina* 
Henry  Laurens,  Richd.  Hutson, 

William  Henry  Drayton,  Thos.  Heyward,  Junr. 

Jno.  Mathews, 

On  the  part  &  behalf  of  the  State  of  Georgia. 
Jno.  Walton,  24th  July,  1778.     Edwd.  Langworthy. 
Edwd.  Telfair, 


THE  NORTHWEST  TERRITORIAL 
GOVERNMENT-1787. 


[The  Confederate  Congress,  July  13,  1787.] 

An  Ordinance  for  the  government  of  the  territory  of  the  United  States 
northwest  of  the  river  Ohio. 

Section  1.  Be  it  ordained  by  the  United  States  in  Congress  assem- 
bled, That  the  said  territory,  for  the  purpose  of  temporary  government, 
be  one  district,  subject,  however,  to  be  divided  into  two  districts,  as 
future  circumstances-may,  in  the  opinion  of  Congress,  make  it  expedient. 

Sec.  2.  Be  it  ordained  by  the  authority  aforesaid,  That  the  estates 
both  of  resident  and  non-resident  proprietors  in  the  said*  territory, 
dying  intestate,  shall  descend  to,  and  be  distributed  among,  their 
children  and  the  descendants  of  a  deceased  child  in  equal  parts,  the 
descendants  of  a  deceased  child  or  grandchild  to  take  the  share  of  their 
deceased  parent  in  equal  parts  among  them;  and  where  there  shall  be 
no  children  or  descendants,  then  in  equal  parts  to  the  next  of  kin,  in 
equal  degree;  and  among  collaterals,  the  children  of  a  deceased  brother 
or  sister  of  the  intestate  shall  have,  in  equal  parts  among  them,  their 
deceased  parent's  share;  and  there  shall,  in  no  case,  be  a  distinction 
between  kindred  of  the  whole  and  half  blood;  saving  in  all  cases  to  the 
widow  of  the  intestate,  her  third  part  of  the  real  estate  for  life,  and  one- 
third  part  of  the  personal  estate ;  and  this  law  relative  to  descents  and 
dower,  shall  remain  in  full  force  until  altered  by  the  legislature  of  the 
district.  And  until  the  governor  and  judges  shall  adopt  laws  as  here- 
inafter mentioned,  estates  in  the  said  territory  may  be  devised  or 
bequeathed  by  wills  in  writing,  signed  and  sealed  by  him  or  her  in  whom 
the  estate  may  be,  (being  of  full  age,)  and  attested  by  three  witnesses; 
and  real  estates  may  be  conveyed  by  lease  and  release,  or  bargain  and 
sale,  signed,  sealed,  and  delivered  by  the  person,  being  of  full  age,  in 
whom  the  estate  may  be,  and  attested  by  two  witnesses,  provided  such 
wills  be  duly  proved,  and  such  conveyances  be  acknowledged,  or  the 

"The  Ordinance  of  1787,  like  all  Acta  of  Congress  for  the  government  of  the 
Territories,  had  no  force  in  any  State  after  its  admission  into  the  Union."  Vaa 
Brocklin  v.  Tennessee,  117  U.  S.  159. 
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execution  thereof  duly  proved,  and  be  recorded  within  one  year  after 
proper  magistrates,  courts,  and  registers,  shall  be  appointed  for  that 
purpose;. and  personal  property  may  be  transferred  by  delivery,  saving, 
however,  to  the  French  and  Canadian  inhabitants,  and  other  settlers 
of  the  Kaskaskies,  Saint  Vincents,  and  the  neighboring  villages,  who 
have  heretofore  professed  themselves  citizens  of  Virginia,  their  laws 
and  customs  now  in  force  among  them,  relative  to  the  descent  and 
conveyance  of  property. 

Sec.  3.  Be  it  ordained  by  the  authority  aforesaid,  That  there  shall 
be  appointed,  from  time  to  time,  by  Congress,  a  governor,  whose  com- 
mission shall  continue  in  force  for  the  term  of  three  years,  unless  sooner 
revoked  by  Congress ;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein,  in  one  thousand  acres  of  land,  while  in  the  exercise 
of  his  office. 

Sec.  4.  There  shall  be  appointed  from  time  to  time,  by  Congress,  a 
secretary,  whose  commission  shall  continue  in  force  for  four  years, 
unless  sooner  revoked;  he  shall  reside  in  the  district,  and  have  a  free- 
hold estate  therein,  in  five  hundred  acres  of  land,  while  in  the  exercise 
of  his  office.  It  shall  be  his  duty  to  keep  and  preserve  the  acts  and  laws 
passed  by  the  legislature,  and  the  public  records  of  the  district,  and  the 
proceedings  of  the  governor  in  his  executive  department,  and  transmit 
authentic  copies  of  such  acts  and  proceedings  every  six  months  to  the 
Secretary  of  Congress.  There  shall  also  be  appointed  a  court,  to  con- 
sist of  three  judges,  any  two  of  whom  to  form  a  court,  who  shall  have  a 
common-law  jurisdiction,  and  reside  in  the  district,  and  have  each 
therein  a  freehold  estate,  in  five  hundred  acres  of  land,  while  in  the 
exercise  of  their  offices;  and  their  commissions  shall  continue  in  force 
during  good  behavior. 

Sec.  6.  The  governor  and  judges,  or  a  majority  of  them,  shall  adopt 
and  publish  in  the  distric[t]  such  laws  of  the  original  States,  criminal 
and  civil,  as  may  be  necessary,  and  best  suited  to  the  circumstances  of 
the  district,  and  report  them  to  Congress  from  time  to  time,  which  laws 
shall  be  in  force  in  the  district  until  the  organization  of  the  general 
assembly  therein,  unless  disapproved  of  by  Congress;  but  afterwards 
the  legislature  shall  have  authority  to  alter  them  as  they  shall  think  fit. 

Sec.  6.  The  governor,  for  the  time  being,  shall  be  commander-in- 
chief  of  the  militia,  appoint  and  commission  all  officers  in  the  same 
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below  the  rank  of  general  officers ;  all  general  officers  shall  be  appointed 
and  commissioned  by  Congress. 

Sec.  7.  Previous  to  the  organization  of  the  general  assembly  the 
governor  shall  appoint  snch  magistrates,  and  other  civil  officers,  in 
each  county  or  township,  as  he  shall  find  necessary  for  the  preservation 
of  the  peace  and  good  order  in  the  same.  After  the  general  assembly 
shall  be  organized  the  powers  and  duties  of  magistrates  and  other  civil 
officers  shall  be  regulated  and  defined  by  the  said  assembly;  but  all 
magistrates  and  other  civil  officers,  not  herein  otherwise  directed,  shall, 
during  the  continuance  of  this  temporary  government,  be  appointed  by 
the  governor. 

Sec.  8.  For  the  prevention  of  crimes  and  injuries,  the  laws  to  be 
adopted  or  made  shall  have  force  in  all  parts  of  the  district,  and  for  the 
execution  of  process,  criminal  and  civil,  the  governor  shall  make  proper 
divisions  thereof;  and  he  shall  proceed,  from  time  to  time,  as  circum- 
stances may  require,  to  lay  out  the  parts  of  the  district  in  which  the 
Indian  titles  shall  have  been  extinguished,  into  counties  and  townships, 
subject,  however,  to  such  alterations  as  may  thereafter  be  made  by  the 
legislature. 

Sec.  9.  So  soon  as  there  shall  be  five  thousand  free  male  inhabitants, 
of  full  age,  in  the  district,  upon  giving  proof  thereof  to  the  governor, 
they  shall  receive  authority,  with  time  and  place,  to  elect  representa- 
tives from  their  counties  or  townships,  to  represent  them  in  the  general 
assembly:  Provided,  That  for  every  five  hundred  free  male  inhabitants 
there  shall  be  one  representative,  and  so  on,  progressively,  with  the 
number  of  free  male  inhabitants,  shall  the  right  of  representation 
increase,  until  the  number  of  representatives  shall  amount  to  twenty- 
five;  after  which  the  number  and  proportion  of  representatives  shall 
be  regulated  by  the  legislature:  Provided,  That  no  person  be  eligible 
or  qualified  to  act  as  a  representative,  unless  he  shall  have  been  a  citizen 
of  one  of  the  United  States  three  years,  and  be  a  resident  in  the  district, 
or  unless  he  shall  have  resided  in  the  district  three  years ;  and,  in  either 
jase,  shall  likewise  hold  his  own  right,  in  fee-simple,  two  hundred 
acres  of  land  within  the  same:  Provided  also,  That  a  freehold  in  fifty 
acres  of  land  in  the  district,  having  been  a  citizen  of  one  of  the  States, 
and  being  resident  in  the  district,  or  the  like  freehold  and  two  years' 
residence  in  the  district,  shall  be  necessary  to  qualify  a  man  as  an 
elector  of  a  representative. 
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Sec.  10.  The  representatives  thus  elected  shall  serve  for  the  term 
of  two  years;  and  in  case  of  the  death  of  a  representative,  or  removal 
from  office,  the  governor  shall  issue  a  writ  to  the  county  or  township, 
for  which  he  was  a  member,  to  elect  another  in  his  stead,  to  serve  for 
the  residue  of  the  term. 

Sec.  11.  .The  general  assembly,  or  legislature,  shall  consist  of  the 
governor,  legislative  council,  and  a  house  of  representatives.  The 
legislative  council  shall  consist  of  five  members,  to  continue  in  office 
five  years,  unless  sooner  removed  by  Congress;  any  three  of  whom  to 
be  a  quorum;  and  the  members  of  the  council  shall  be  nominated  and 
appointed  in  the  following  manner,  to  wit:  As  soon  as  representatives 
shall  be  elected  the  governor  shall  appoint  a  time  and  place  for  them 
to  meet  together,  and  when  met  they  shall  nominate  ten-  persons, 
resident  in  the  district,  and  each  possessed  of  a  freehold  in  five  hundred 
acres  of  land,  and  return  their  names  to  Congress,  five  of  whom  Con- 
gress shall  appoint  and  commission  to  serve  as  aforesaid;  and  whenever 
a  vacancy  shall  happen  in  the  council,  by  death  or  removal  from  office, 
the  house  of  representatives  shall  nominate. two  persons,  qualified  as 
aforesaid,  for  each  vacancy,  and  return  their  names  to  Congress,  one 
of  whom  Congress  shall  appoint  and  commission  for  the  residue  of  the 
term ;  and  every  five  years,  four  months  at  least  before  the  expiration 
of  the  time  of  service  of  the  members  of  the  council,  the  said  house  shall 
nominate  ten  persons,  qualified  as  aforesaid,  and  return  their  names 
to  Congress,  five  of  whom  Congress  shall  appoint  and  commission  to 
serve  as  members  of  the  council  five  years,  unless  sooner  removed. 
And  the  governor,  legislative  council,  and  house  of  representatives 
shall  have  authority  to  make  laws  in  all  cases  for  the  good  government 
of  the  district,  not  repugnant  to  the  principles  and  articles  in  this 
ordinance  established  and  declared.  And  all  bills,  having  passed  by  a 
majority  in  the  house,  and  by  a  majority  in  the  council,  shall  be  referred 
to  the  governor  for  his  assent;  but  no  bUl,  or  legislative  act  whatever, 
shall  be  of  any  force  without  his  assent.  The  governor  shall  have  power 
to  convene,  prorogue,  and  dissolve  the  general  assembly  when,  in  his 
opinion,  it  shall  be  expedient. 

Sec.  12.  The  governor,  judges,  legislative  council,  secretary,  and 
such  other  officers  as  Congress  shall  appoint  in  the  district,  shall  take 
an  oath  or  affirmation  of  fidelity,  and  of  office ;  the  governor  before  the 
President  of  Congress,  and  all  other  officers  before  the  governor.     As 
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soon  as  a  legislature  shall  be  formed  in  the  district,  the  council  and 
house  assembled,  in  one  room,  shall  have  authority,  by  joint  ballot,  to 
elect  a  delegate  to  Congress,  who  shall  have  a  seat  in  Congress,  with  a 
right  of  debating,  but  not  of  voting,  during  this  temporary  government. 

Sec.  13.  And  for  extending  the  fundamental  principles  of  civil  and 
religious  liberty,  which  form  the  basis  whereon  these  republics,  their 
laws  and  constitutions,  are  erected ;  to  fix  and  establish  those  principles 
as  the  basis  of  all  laws,  constitutions,  and  governments,  which  forever 
hereafter  shall  be  formed  in  the  said  territory ;  to  provide,  also,  for  the 
establishment  of  States,  and  permanent  government  therein,  and  for 
their  admission  to  a  share  in  the  Federal  councils  on  an  equal  footing 
with  the  original  States,  at  as  early  periods  as  may  be  consistent  with 
the  general  interest : 

Sec.  14.  It  is  hereby  ordained  and  declared,  by  the  authority  afore 
said,  that  the  following  articles  shall  be  considered  as  articles  of  com 
pact,  between  the  original  States  and  the  people  and  States  in  the  said 
territory,  and  forever  remain  unalterable,  unless  by  common  consent. 
to  wit : 

ARTICLE   I. 

No  person,  demeaning  himself  in  a  peaceable  and  orderly  manner, 
shall  ever  be  molested  on  account  of  his  mode  of  worship,  or  religious 
sentiments,  in  the  said  territories. 

ARTICLE  n. 

The  inhabitants  of  the  said  territory  shall  always  be  entitled  to  the 
benefits  of  the  writs  of  habeas  corpus,  and  of  the  trial  by  jury;  of  a 
proportionate  representation  of  the  people  in  the  legislature,  and  of 
judicial  proceedings  according  to  the  course  of  the  common  law.  All 
persons  shall  be  bailable,  unless  for  capital  offenses,  where  the  proof 
shall  be  evident,  or  the  presumption  great.  All  fines  shall  be  moderate ; 
and  no  cruel  or  unusual  punishments  shall  be  inflicted.  No  man  shall 
be  deprived  of  his  liberty  or  property,  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land,  and  should  the  public  exigencies  make  it  neces- 
sary, for  the  common  preservation,  to  take  any  person's  property,  or 
to  demand  his  particular  services,  full  compensation  shall  be  made  for 
the  same.  And,  in  the  just  preservation  of  rights  and  property,  it  is 
understood  and  declared,  that  no  law  ought  ever  to  be  made  or  have 
force  in  the  said  territory,  that  shall,  in  any  manner  whatever,  interfere 
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with  or  affect  private  contracts,  or  engagements,  bona  fide,  and  without 
fraud  previously  formed. 

ARTICLE  m. 

Religion,  morality,  and  knowledge  being  necessary  to  good  govern- 
ment and  the  happiness  of  mankind,  schools  and  the  means  of  education 
shall  forever  be  encouraged.  The  utmost  good  faith  shall  always  be 
observed  towards  the  Indians;  their  lands  and  property  shall  never  be 
taken  from  them  without  their  consent;  and  in  their  property,  rights, 
and  liberty  they  never  shall  be  invaded  or  disturbed,  unless  in  just  and 
lawful  wars  authorized  by  Congress;  but  laws  founded  in  justice  and 
humanity  shall,  from  time  to  time,  be  made,  for  preventing  wrongs 
being  done  to  them,  and  for  preserving  peace  and  friendship  with  them. 

ARTICLE  IV. 
The  said  territory,  and  the  States  which  may  be  formed  therein, 
shall  forever  remain  a  part  of  this  confederacy  of  the  United  States 
of  America,  subject  to  the  Articles  of  Confederation,  and  to  such  altera- 
tions therein  as  shall  be  constitutionally  made;  and  to  all  the  acts  and 
ordinances  of  the  United  States  in  Congress  assembled,  conformable 
thereto.  The  inhabitants  and  settlers  in  the  said  territory  shall  be 
subject  to  pay  a  part  of  the  Federal  debts,  contracted,  or  to  be  con- 
tracted, and  a  proportional  part  of  the  expenses  of  government  to  be 
apportioned  on  them  by  Congress,  according  to  the  same  common  rule 
and  measure  by  which  apportionments  thereof  shall  be  made  on  the 
other  States;  and  the  taxes  for  paying  their  proportion  shall  be  laid 
and  levied  by  the  authority  and  direction  of  the  legislatures  of  the 
district,  or  districts,  or  new  States,  as  in  the  original  States,  within  the 
time  agreed  upon  by  the  United  States  in  Congress  assembled.  The 
legislatures  of  those  districts,  or  new  States,  shall  never  interfere  with 
the  primary  disposal  of  the  soil  by  the  United  States  in  Congress  assem- 
bled, nor  with  any  regulations  Congress  may  find  necessary  for  securing 
the  title  in  such  sofl  to  the  bona-fide  purchasers.  No  tax  shall  be 
imposed  on  lands  the  property  of  the  United  States;  and  in  no  case 
shall  non-resident  proprietors  be  taxed  higher  than  residents.  The 
navigable  waters  leading  into  the  Mississippi  and  Saint  Lawrence,  and 
the  carrying  places  between  the  same,  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of  the  said  territory  as  to  the 
citizens  of  the  United  States,  and  those  of  any  other  States  that  may  be 
admitted  into  the  confederacy,  without  any  tax,  impost,  or  duty 
therefor. 
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ARTICLE  V. 

There  shall  be  formed  in  the  said  territory  not  less  than  three  nor 
more  than  five  States;  and  the  boundaries  of  the  States,  as  soon  as 
Virginia  shall  alter  her  act  of  cession  and  consent  to  the  same,  shall 
become  fixed  and  established  as  follows,  to  wit:  The  western  State,  in 
the  said  territory,  shall  be  bounded  by  the  Mississippi,  the  Ohio,  and 
the  Wabash  Rivers;  a  direct  line  drawn  from  the  Wabash  and  Post 
Vincents,  due  north,  to  the  territorial  line  between  the  United  States 
and  Canada;  and  by  the  said  territorial  line  to  the  Lake  of  the  Woods 
and  Mississippi.  The  middle  State  shall  be  bounded  by  the  said  direct 
line,  the  Wabash  from  Post  Vincents  to  the  Ohio,  by  the  Ohio,  by  a 
direct  line  drawn  due  north  from  the  mouth  of  the  Great  Miami  to  the 
said  territorial  line,  and  by  the  said  territorial  line.  The  eastern  State 
shall  be  bounded  by  the  last-mentioned  direct  line,  the  Ohio,  Pennsyl- 
vania, and  the  said  territorial  line:  Provided,  however,  And  it  is 
further  understood  and  declared,  that  the  boundaries  of  these  three 
States  shall  be  subject  so  far  to  be  altered,  that,  if  Congress  shall  here- 
after find  it  expedient,  they  shall  have  authority  to  form  one  or  two 
States  in  that  part  of  the  said  territory,  which  lies  north  of  an  east  and 
west  line  drawn  through  the  southerly  bend  or  extreme  of  Lake  Michi- 
gan. And  whenever  any  of  the  said  States  shall  have  sixty  thousand 
free  inhabitants  therein,  such  State  shall  be  admitted,  by  its  delegates, 
into  the  Congress  of  the  United  States,  on  an  equal  footing  with  the 
original  States,  in  -all  respects  whatever;  and  shall  be  at  liberty  to 
form  a  permanent  constitution  and  State  government:  Provided,  The 
constitution  and  government,  so  to  be  formed,  shall  be  republican  and 
in  conformity  to  the  principles  contained  in  these  articles,  and,  so  far  as 
it  can  be  consistent  with  the  general  interest  of  the  confederacy,  such 
admission  shall  be  allowed  at  an  earlier  period,  and  when  there  may  be 
a  less  number  of  free  inhabitants  in  the  State  than  sixty  thousand. 

ARTICLE  VI. 

There  shall  be  neither  slavery  nor  involuntary  servitude  in  the  said 
territory,  otherwise  than  in  the  punishment  of  crimes,  whereof  the 
party  shall  have  been  duly  conviqted:  Provided  always,  That  any 
person  escaping  into  the  same,  from  whom  labor  or  service  is  lawfully 
claimed  in  any  one  of  the  original  States,  such  fugitive  may  be  lawfully 
reclaimed,  and  conveyed. to  the  person  claiming  his  or  her  labor  or 
service  as  aforesaid. 
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Be  it  ordained  by  the  authority  aforesaid,  That  the  resolutions  of 
the  23d  of  April,  1784,  relative  to  the  subject  of  this  ordinance,  be,  and 
the  same  are  hereby,  repealed,  and  declared  null  and  void. 

Done  by  the  United  States,  in  Congress  assembled,  the  13th  day  of 
July,  in  the  year  of  our  Lord  1787,  and  of  their  sovereignty  and  inde- 
pendence the  twelfth. 


THE  CONSTITUTION 

OF  THE 

UNITED  STATES  OF  AMERICA, 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect 
Union,  establish  Justice,  insure  domestic  Tranquility,  provide  for 
the  common  defence,  promote  the  general  Welfare,  and  secure  the 
Blessings  of  Liberty  to  ourselves  and  our  Posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America. 

ARTICLE.  I. 
Section.  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and 
House  of  Representatives. 

Section.  2.  The  House  of  Representatives  shall  be  composed  of  Mem- 
bers chosen  every  second  Year  by  the  People  of  the  several  States,  and 
the  Electors  in  each  State  shall  have  the  Qualifications  requisite  for 
Electors  of  the  most  numerous.  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to 
the  Age  of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  that 
State  in  which  he  shall  be  chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  Numbers,  which  shall  be  determined  by  adding  to  the 
whole  Number  of  free  Persons,  including  those  bound  to  Service  for  a 
Term  of  Years,  and  excluding  Indians  not  taxed,  three  fifths  of  all  other 
Persons.     The  actual  Enumeration  shall  be  made  within  three  Years 

The  text  of  the  Constitution  here  given  is  that  contained  in  the  pamphlet  published 
by  the  Government  Printing  Office  in  1891,  and  certified  as  having  been  compared 
with  the  original  in  the  Department  of  State,  April  13,  1891,  and  found  to  be  correct 
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after  the  first  Meeting  of  the  Congress  of  the  United  States,  and  within 
every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by 
Law  direct.  The  Number  of  Representatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  have  at  Least  one  Repre- 
sentative; and  until  such  enumeration  shall  be  made,  the  State  of  New 
Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight,  Rhode- 
Island  and  Providence  Plantations  one,  Connecticut  five,  New- York  six, 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six, 
Virginia  ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia 
three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the 
Executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such 
Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other 
Officers ;  and  shall  have  the  sole  Power  of  Impeachment. 

Section.  3.  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature  thereof,  for  six 
Years  j  and  each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the 
first  Election,  they  shall  be  divided  as  equally  as  may  be  into  three 
Classes.  The  Seats  of  the  Senators  of  the  first  Class  shall  be  vacated 
at  the  Expiration  of  the  second  Year,  of  the  second  Class  at  the  Expira- 
tion of  the  fourth  Year,  and  of  the  third  Class  at  the  Expiration  of  the 
sixth  Year,  so  that  one  third  may  be  chosen  every  second  Year;  and  if 
Vacancies  happen  by  Resignation,  or  otherwise,  during  the  Recess  of 
the  Legislature  of  any  State,  the  Executive  thereof  may  make  tempo- 
rary Appointments  until  the  next  Meeting  of  the  Legislature,  which 
shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age 
of  thirty  Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  for  which 
he  shall  be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro 
tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise 
the  Office  of  President  of  the  United  States. 
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The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments. 
When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation. 
When  the  President  of  the  United  States  is  tried,  the  Chief  Justice 
shall  preside:  And  no  Person  shall  be  convicted  without  the  Concur- 
rence of  two  thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than 
to  removal  from  Office,  and  disqualification  to  hold  and  enjoy  any  Office 
of  honor,  Trust  or  Profit  under  the  United  States:  but  the  Party  con- 
victed shall  nevertheless  be  liable  and  subject  to  Indictment,  Trial, 
Judgment  and  Punishment,  according  to  Law. 

Section.  4.  The  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the 
Legislature  thereof;  but  the  Congress  may  at  any  time  by  Law  make 
or  alter  such  Regulations,  except  as  to  the  Places  of  chusing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such 
Meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 
Law  appoint  a  different  Day. 

Section.  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns 
and  Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall 
constitute  a  Quorum  to  do  Business ;  but  a  smaller  Number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  Attendance  of 
absent  Members,  in  such  Manner,  and  under  such  Penalties  as  each 
House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its 
Members  for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two 
thirds,  expel  a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time 
to  time  publish  the  same,  excepting  such  Parts  as  may  in  their  Judg- 
ment require  Secrecy ;  and  the  Yeas  and  Nays  of  the  Members  of  either 
House  on  any  question  shall,  at  the  desire  of  one  fifth  of  those  Present, 
be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the 
Consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  Place  than  that  in  which  the  two  Houses  shall  be  sitting. 
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Section.  6.  The  Senators  and  Representatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of 
the  Treasury  of  the  United  States.  They  shall  in  all  Cases,  except 
Treason,  Felony  and  Breach  of  the  Peace,  be  privileged  from  Arrest 
during  their  Attendance  at  the  Session  of-  their  respective  Houses,  and 
in  going  to  and  returning  from  the  same ;  and  for  any  Speech  or  Debate 
in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during,  the  Time  for  which  he 
was  elected,  be  appointed  to  any  civil  Office  under  the  Authority  of  the 
United  States,  which  shall  have  been  created,  or  tftie  Emoluments 
whereof  shall  Have  been  encreased  during  such  time;  and  no  Person 
holding  any  Office  under  the  United  States,  shall  be  a  Member  of  either 
House  during  his  Continuance  in  Office. 

Section.  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House 
of  Representatives ;  but  the  Senate  may  propose  or  concur  with  Amend- 
ments as  on  other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,,  shall,  before  it  become  a  Law,  be  presented  to  the 
President  of  the  United  States;  If  he  approve  he  shall  sign  it,  but  if 
not  he  shall  return  it,  with  his  Objections  to  that  House  in  which  it  shall 
have  originated,  who  shall  enter  the  Objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration 
two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent, 
together  with  the  Objections,  to  the  other  House,  by  which  it  shall  like- 
wise be  reconsidered,  and  if  approved  by  two  thirds  of  that  House,  it 
shall  become  a  Law.  But  in  all  such  Cases  the  Votes  of  both  Houses 
shall  be  determined  by  yeas  and  Nays,  and  the  Names  of  the  Persons 
voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President 
within  ten  Days  (Sundays  excepted)  after  it  shall  have  been  presented 
to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had  signed  it, 
unless  the  Congress  by  their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the 
Senate  and  House  of  Representatives  may  be  necessary  (except  on  a 
question  of  Adjournment)  shall  be  presented  to  the  President  of  the 
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United  States;  and  before  the  Same  shall  take  Effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two  thirds 
of  the  Senate  and  House  of  Representatives,  according  to  the  Rules  and 
Limitations  prescribed  in  the  Case  of  4  Bill. 

t 

Section.  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes, 
Duties,  Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the 
common  Defence  and  general  Welfare  of  the  United  States;  but  all 
Duties,  Imposts  and  Excises  shall  be  uniform  throughout  the  United 
States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several 
States,  and  with  the  Indian  Tribes ; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws 
on  the  subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and 
fix  the  Standard  of  Weights  and  Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and 
current  Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing 
for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to  their 
respective  Writings  and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high 
Seas,  and  Offences  against  the  Law  of  Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make 
Rules  concerning  Captures  on  Land  and  Water ; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to 
that  Use  shall  be  for  a  longer  Term  than  two  Years  j 
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To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  and 
naval  Forces; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the 
Union,  suppress  Insurrections  and  repel  Invasions ; 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and 
for  governing  such  Part  of  them  as  may  be  employed  in  the  Service  of 
the  United  States,  reserving  to  the  States  respectively,  the  Appoint- 
ment of  the  Officers,  and  the  Authority  of  training  the  Militia  accord- 
ing, to  the  discipline  prescribed  by  Congress; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such 
District  (not  exceeding  ten  Miles  square)  as  may,,  by  Cession  of  par- 
ticular States,  and  the  Acceptance  of  Congress,  become  the  Seat  of  the 
Government  of  the  United  States,  and  to  exercise  like  Authority  over 
all  Places  purchased  by  the  Consent  of  the  Legislature  of  the  State  in 
which  the  Same  shall  be,  for  the  Erection  of  Ports,  Magazines,  Arsenals, 
dock- Yards,  and  other  needful  Buildings ;  — And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by 
this  Constitution  in  the  Government  of  the  United  States,  or  in  any 
Department  or  Officer  thereof. 

Section.  9.  The  Migration  or  Importation  of  such  Persons  as  any  of 
the  States  now  existing  shall  think  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  Year  one  thousand  eight  hundred 
and  eight,  but  a  Tax  or  duty  may  be  imposed  on  such  Importation,  not 
exceeding  ten  dollars  for  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
unless  when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may 
require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Propor- 
tion to  the  Census  or  Enumeration  herein  before  directed  to  be  taken. 
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No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or 
Revenue  to  the  Ports  of  one  State  over  those  of  another:  nor  shall 
Vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter,  clear,  or  pay 
Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence 
of  Appropriations  made  by  Law;  and  a  regular  Statement  and  Account 
of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be  pub-, 
lished  from  time  to  time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States  i  And 
no  Person  holding  any  Office  of  Profit  or  Trust  under  them,  shall,  with- 
out the  Consent  of  the  Congress,  accept  of  any  present,  Emolument, 
Office,  #or  Title,  of  any  kind  whatever,  from  any  King,  Prince,  or  foreign 
State. 

Section  10.  No  state  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit 
Bills  of  Credit;  make  any  Thing  but  gold  and  silver  Coin  a  Tender  in 
Payment  of  Debts;  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or 
Law  impairing  the  Obligation  of  Contracts,  or  grant  any  Title  of 
Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts 
or  Duties  on  Imports  or  Exports,  except  what  may  be  absolutely  neces- 
sary for  executing  it's  inspection  Laws:  and  the  net  Produce  of  all 
Duties  and  Imposts,  laid  by  any  State  on  Imports  or  Exports,  shall 
be  for  the  Use  of  the  Treasury  of  the  United  States ;  and  all  such  Laws 
shall  be  subject  to  the  Revision  and  Controul  of  the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of 
Tonnage,  keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any 
Agreement  or  Compact  with  another  State,  or  with  a  foreign  Power, 
or  engage  in  War,  unless  actually  invaded,  or  in  such  imminent  Danger 
as  will  not  admit  of  delay. 

ARTICLE.  II. 

flection.  1.  The  executive  Power  shall  be  vested  in  a  President  of  the 
United  States  of  America.     He  shall  hold  his  Office  during  the  Term 
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of  four  Years,  and,  together  with  the  Vice  President*  chosen  for  th« 
same  Term,  be  elected,  as  follows 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof 
may  direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators 
and  Representatives  to  which  the  State  may  be  entitled  in  the  Congress : 
but  no  Senator  or  Representative,  or  Person  holding  an  Office  of  Trust 
or  Profit  under  the  United  States,  shall  be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by 
Ballot  for  two  Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant 
of  the  same  State  with  themselves.  And  they  shall  make  a  List  of  all 
the  Persons  voted  for,  and  of  the  Number  of  Votes  for  each ;  which  List 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  Seat  of  the 
Government  of  the  United  States,  directed  to  the  President  of  the 
Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and  the 
Votes  shall  then  be  counted.  The  Person  having  the  greatest  Number 
of  Votes  shall  be  the  President,  if  such  Number  be  a  Majority  of  the 
whole  Number  of  Electors  appointed;  and  if  there  be  more  than  one 
who  have  such  Majority,  and  have  an  equal  Number  of  Votes,  then  the 
House  of  Representatives  shall  immediately  chuse  by  Ballot  one  of 
them  for  President;  and  if  no  Person  have  a  Majority,  then  from  the 
five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse  the 
President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by 
States,  the  Representation  from  each  State  having  one  Vote ;  A  quorum 
for  this  Purpose  shall  consist  of  a  Member  or  Members  from  two  thirds 
of  the  States,  and  a  Majority  of  all  the  States  shall  be  necessary  to  a 
Choice.  In  every  Case,  after  the  Choice  of  the  President,  the  Person 
having  the  greatest  Number  of  Votes  of  the  Electors  shall  be  the  Vice 
President.  But  if  there  should  remain  two  or  more  who  have  equal 
Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the  Vice  President. 

The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and 
the  Day  on  which  they  shall  give  their  Votes;  which  Day  shall  be  the 
same  throughout  the  United  States. 

No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United 
States,  at  the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible 
to  the  Office  of  President;  neither  shall  any  Person  be  eligible  to  that 
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Office  who  shall  not  have  attained  to  the  Age  of  thirty  five  Years,  and 
been  fourteen  Years  a  Resident  within  the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death, 
Resignation,  or  Inability  to  discharge  the  Powers  and  Duties  of  the  said 
Office,  the  Same  shall  devolve  on  the  Vice  President,  and  the  Congress 
may  by  Law  provide  for  the  Case  of  Removal,  Death,  Resignation  or 
Inability,  both  of  the  President  and  Vice  President,  declaring  what 
Officer  shall  then  act  as  President,  and  such  Officer  shall  act  accordingly, 
until  the  Disability  be  removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Com- 
pensation, which  shall  neither  be  encreased  nor  diminished  during  the 
Period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  Period  any  other  Emolument  from  the  United  States,  or 
any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the 
following  Oath  or  Affirmation:  — "  I  do  solemnly  swear  (or  affirm) 
that  I  will  faithfully  execute  the  Office  of  President  of  the  United  States, 
and  will  to  the  best  of  my  Ability,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States.' ' 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army 
and  Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States, 
when  called  into  the  actual  Service  of  the  United  States ;  he  may  require 
the  Opinion,  in  writing,  of  the  principal  Officer  in  each  of  the  executive 
Departments,  upon  any  Subject  relating  to  the  Duties  of  their  respective 
Offices,  and  he  shall  have  Power  to  grant  Reprieves  and  Pardons  for 
Offences  against  the  United  States,  except  in  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  t\ 
Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators  present  II 
concur ;  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent 
of  the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of  the 
United  States,  whose  Appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law :  but  the  Congress  may  by 
Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
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in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that,  may 
happen  during  the  Recess  of  the  Senate,  by  granting  Commissions 
which  shall  expire  at  the  End  of  their  next  Session. 

Section.  3,  He  shall  from  time  to  time  give  to  the  Congress  Informa- 
tion of  the  State  of  the  Union,  and  recommend  to  their  Consideration 
such  Measures  as  he  shall  judge  necessary  and  expedient;  he  may,  on 
extraordinary  Occasions,  convene  both  Houses,  or  either  of  them,  and 
in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of 
Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think 
proper;  he  shall  receive  Ambassadors  and  other  public  Ministers;  he 
shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall  Commis- 
sion all  the  Officers  of  the  United  States. 

Section.  4  The  President.  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and 
Conviction  of,  Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanors. 

ARTICLE  HI. 

Section.  1.  The  judicial  Power  of  the  United  States.  shall  be  vested  in 
one  supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish.  The  Judges*,  both  of  the 
supreme  and  inferior  Courts,  shall  hold  their  OfSoes  during  good 
Behaviour*  and  shall,  at  stated  Times,  receive  for  their  Services^  a  Com- 
pensation, which  shall  not  be  diminished  during  their  continuance  in 
«5e* 


&.  The  judicial  Fowvt  shall  extend  to  all  C*s*s.  it  Law  and 
Equity,  arising  under  this  Constitution,  the  Laws  of  the  United  Slates, 
and  Treaties  made,  or  which  shall  W  made,  under  their  Authority;  — 
to  all  Case?  affecting  Ambassadors  other  puhli^  Ministers  ani  Crasdb; 
—  to  all  Cases  of  admiralty  and  maritime  Jurisdiction: — t*  Contro- 
versies to  which  the  United  States  shall  be  a  Party:  —  t*  Controversies 
he-t^e--  :*■;  or  mot*  States; — between  a  State  ani  Ci*t«w  ;t  ar*:ther 
Scare. —  r^:w:vr>  Ctri;en$  of  different  S:a*f^ — Ntw*en  Cttls«s  a£  the 
sozie  State  ;1  a:n: v  £  I^ar  is  uv.ier  Or*,  rs  of  ^iffer*n:  Scares  a?>I  Wcween 
a  State,  oc  the  C:::.:*:*  to erect,  ani  foreign  Sta~es  Ci-::er*  *r  S^h>rtSL 
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In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and 
Consuls,  and  those  in  which  a  State  shall  be  Party,  the  supreme  Court 
shall  have  original  Jurisdiction.  In  all  the  other  Cases  before  men- 
tioned, the  supreme  Court  shall  have  appellate  Jurisdiction,  both  as  to 
Law  and  Fact,  with  such  Exceptions,  and  under  such  regulations  as  the 
Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be 
by  Jury ;  and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes 
shall  have  been  committed;  but  when  not  committed  within  any  State, 
the  Trial  shall  be  at  such  Place  or  Places  as  the  Congress  may  by  {jaw 
have  directed. 

Section.  3.  Treason  against  the  United  States,  shall  consist  only  in 
levying  War  against  them,  or  in  adhering  to  their  Enemies,  giving  them 
Aid  and  Comfort.  No  Person  shall  be  convicted  of  Treason  unless  on 
the  Testimony  of  two  Witnesses  to  the  same  overt  Act,  or  on  Confession 
in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason, 
but  no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  For- 
feiture except  during  the  Life  of  the  Person  attainted. 


ARTICLE.  IV. 

Section.  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the 
public  Acts,  Records,  and  judicial  Proceedings  of  every  other  State. 
And  the  Congress  "may  by  general  Laws  prescribe  the  Manner  in  which 
such  Acts,  Records  and  Proceedings  shall  be  proved,  and  the  Effect 
thereof. 

Section.  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges 
and  Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime, 
who  shall  flee  from  Justice,  and  be  found  in  another  State,  shall  on 
Demand  of  the  executive  Authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  Jurisdiction  of  the 
Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws 
thereof,  escaping  into  another,  shall,  in  Consequence  of  any  Law  or 
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Regulation  therein,  be  discharged  from  such  Service  or  Labour,  but 
shall  be  delivered  up  on  Claim  of  the  Party  to  whom  such  Service  or 
Labour  may  be  due. 

Section.  3.  New  States  may  be  admitted  by  the  Congress  into  this 
Union;  but  no  new  State  shall  be  formed  or  erected  within  the  Juris- 
diction of  any  other  State;  nor  any  State  be 'formed  by  the  Junction  of 
two  or  more  States,  or  Parts  of  States,  without  the  Consent  of  the  Legis- 
latures of  the  States  concerned  as  well  as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  or  other  Property  belong- 
ing to  the  United  States;  and  nothing  in  this  Constitution  shall  be  so 
construed  as  to  Prejudice  any  Claims  of  the  United  States,  or  of  any 
particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  Republican  Form  of  Government,  and  shall  protect  each  of 
them  against  Invasion ;  and  on  Application  of  the  Legislature,  or  of  the 
Executive  (when  the  Legislature  cannot  be  convened)  against  domestic 
Violence. 

ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it 
necessary,  shall  propose  Amendments  to  this  Constitution,  or,  on  the 
Application  of  the  Legislatures  of  two  thirds  of  the  several  States,  shall 
call  a  Convention  for  proposing  Amendments,  which,*  in  either  Case, 
shall  be  valid  to  all  Intents  and  Purposes,  as  Part  oi  this  Constitution, 
when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States, 
or  by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other 
Mode  of  Ratification  may  be  proposed  by  the  Congress;  Provided  that 
no  Amendment  which  may  be  made  prior  to  the  Year  One  thousand 
eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  it's  equal  Suffrage  in  the 
Senate. 

ARTICLE.  VI. 

All  Debts  contracted  and  Engagements  entered  into,  before  the 
Adoption  of  this  Constitution,  shall  be  as  valid  against  the  United  States 
under  this  Constitution,  as  under  the  Confederation. 


CONSTITUTION  OF  THE  UNITED  STATES 


89 


This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be 
made  in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be 
made,  under  the  Authority  of  the  United  States,  shall  be  the  supreme 
Law  of  the  Land ;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any  State  to  the  Contrary 
notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Mem- 
bers of  the  several  State  Legislatures,  and  all  executive  and  judicial 
Officers,  both  of  the  United  States  and  of  the  several  States,  shall  be 
bound  by  Oath  or  Affirmation,  to  support  this  Constitution;  but  no 
religious  Test  shall  ever  be  required  as  a  Qualification  to  any  Office  or 
public  Trust  under  the  United  States. 


ARTICLE.  Vn. 
The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient 
for  the  Establishment  of  this  Constitution  between  the  States  so  ratify* 
ing  the  Same. 

Done  in  Convention  by  the  Unanimous  Con- 
sent of  the  States  present  the  Seventeenth 
Day  of  September  in  the  Year  of  our  Lord 
one  thousand  seven  hundred  and  Eighty 
seven  and  of*  the  Independance  of  the 
United  States  of  America  the  Twelfth 
In  Witness  whereof  We  have  hereunto 
subscribed  our  Names, 


The  Word,  "  the ",  being  Interlined 
between  the  seventh  and  eighth  Line* 
of  the  first  Page,  The  Word  "Thirty" 
being  pertly  written  on  an  Erasure 
in  the  fifteenth  Line  of  the  first  Page, 
The  words  "  is  tried  "  being  interlined 
between  the  thirty  second  and  thirty 
third  Lines  of  the  first  Page  and  the 
Word  "  the  "  being  Interlined  between 
the  forty  third  and  forty  fonrth  Lines 
of   the  second   Page. 

[Non  by  Pawns.—  The  Interlined 
mod  rewritten  words,  mentioned  In 
the  above  explanation,  are  in  this  edi- 
tion, printed  In  their  proper  places  In 
the  text.] 


G°:  WASHINGTON— Presidt 

and  deputy  frorp  Virginia 
Attest  William  Jackson  Secretary 


New  Hampshire 


Massachusetts 


Connecticut 


{John  Lanqdon 
Nicholas  Gilman 

{Nathaniel  Gobhak 
Eufus  Kino 

{^m:  Saml.  Johnsoh 
Roger  Sherman 


40  CONSTITUTION  OP  THE  UNITED  STATES 

New  York  Alexander  Hamilton 


New  Jersey 


Pennsylvania 


Delaware 


Wil  :  Livingston 
David  Bbearley. 
Wm.  Patebson. 
Jona:  Dayton 

B  Franklin 
Thomas  Mifflin 
Bobt.  Morris 
Geo.  Clymer 
Thos.  Pitz  Simons 
Jared  Inoersoll 
James  Wilson 
Gouv  Morris 

Oeo  :  Bead 

Gunning  Bedford  jun 

John  Dickinson 

BlCHARD  BASSETT 

Jaco : Broom 


Maryland 


Virginia 


'North  Carolina 


South  Carolina 


Georgia 


James  MoHenry 

Dan  of  St  Thos.  Jenifer 

Danl  Carroll 

rJoHN  Blair  — 
[James  Madison  Jr. 

Wm:  Blount 

blchd.  dobbs  spaight. 

Hu  Williamson 


J.  Butledge 

Charles  Cotesworth  Pinckney 

Charles  Pinckney 

Pierce  Butler. 


{ 


William  Few 
Abr  Baldwin 


ARTICLES 


IN 


ADDITION  TO,  AND  AMENDMENT  OF 


THE 


CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA 

Proposed  by  Congress  and  Ratified  by  the  Legislatures  of 

the  Several  States,  Pursuant  to  the  Fifth 

Article  of  the  Constitution. 


[ARTICLE  I.] 

Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assemble, 
and  to  petition  the  Government  for  a  redress  of  grievances. 

[ARTICLE  IL] 

A  well  regulated  Militia,  being  necessary  to  the  security  of  a  free 
State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be 
infringed. 

[ARTICLE  III] 

No  Soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without 
the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to  be 
prescribed  by  law, 

[ARTICLE  IV.] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  Oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

[41] 
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[ARTICLE  V.] 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Orand  Jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in 
actual  service  in  time  of  War  or  public  danger;  nor  shall  any  person 
be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or 
limb ;  nor  shall  be  compelled  in  any  Criminal  Case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law ;  nor  shall  private  property  be  taken  for  public  use,  without  just 
compensation. 

[ARTICLE  VL] 
In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses  against 
him;  to  have  compulsory  process  for  obtaining  Witnesses  in  his  favor* 
and  to  have  the  Assistance  of  Counsel  for  his  defence. 

[ARTICLE  VII.] 

In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  ajiy  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law. 

[ARTICLE  VHL] 
Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted. 

[ARTICLE  IX.] 
The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be 
construed  to  deny  or  disparage  others  retained  by  the  people. 

[ARTICLE  X.] 
The  powers  not  delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people. 
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[AKTICLE  XL] 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by  Citizens*  or 
Subjects  of  any  Foreign  State. 

[ARTICLE  XIL] 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves;  they  shall  name  in 
their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots 
the  person  voted  for  as  Vice-President,  and  they  shall  make  distinct 
lists  of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for 
as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  President  of  the  Senate;-— 
The  President  of  the  Senate  shall,  in  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates  and  the  votes  shall  then  be 
counted;  —  The  person  having  the  greatest  number  of  votes  for.  Presi- 
dent, shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  no  person  have  such  majority, 
then  from  the  persons  having  the  highest  numbers  not  exceeding  three 
on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 
shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing  the 
President,  the  votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote;  a  quorum  for  this  purpose  shall  consist  of 
a  member  or  members  from  two-thirds  of  the  states,  and  a  majority  of 
all  the  states  shall  be  necessary  to  a  choice.  And  if  the  House  of  Repre- 
sentatives shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of  March  next  following, 
then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disability  of  the  President.  The  person 
having  the  greatest  number  of  votes  as  Vice-President,  shall  be  the 
Vice-President,  if  such  number  be  a  majority  of  the  whole  number  of 
Electors  appointed,  and  if  no  person  have  a  majority,  then  from  the 
two  highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice- 
President;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall 
be  necessary  to  a  choice.     But  no  person  constitutionally  ineligible  to 


44  AMENDMENTS  TO  THE  CONSTITUTION 

the  office  of  President  shall  be  eligible  to  that  of  Vice-President  of  the 
United  States. 

[ARTICLE  XIII.] 
Section  1.  Neither  slavery  nor  involuntary  servitude,   except  as   a 
punishment  for  crime  whereof  the  party  shall  have  been  duly  convicted, 
shall  exist  within  the  United  States,  or  any  place  subject  to  Uieir 
jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by  appro- 
priate legislation. 

[ARTICLE  XIV.] 

Section  1.  All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunitites  of  citizens  of 
the  United  States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law ;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,  counting  the  whole  num- 
ber of  persons  in  each  State,  excluding  Indians  not  taxed.  But  when 
the  right  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice-President  of  the  United  States,  Representatives  in  Congress, 
the  Executive  and  Judicial  officers  of  a  State,  or  the  members  of  the 
Legislature  thereof,  is  denied  to  any  of  the  male  inhabitants'  of  such 
State,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States, 
or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Con- 
gress, or  elector  of  President  and  Vice-President,  or  hold  any  office, 
civil  or  military,  under  the  United  States,  or  under  any  State,  who, 
having  previously  taken  an  oath,  as  a  member  of  Congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  State  Legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  support  the  Con- 
stitution of  the  United  States,  shall  have  engaged  in  insurrection  or 
rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may  by  a  vote  of  two-thirds  of  each  House, 
remove  such  disability. 
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Section  4.  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  debts  incurred  for  payment  of  pensions 
and  bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall 
not  be  questioned.  But  neither  the  United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  of 
emancipation  of  any  slave;  but  all  such  debts,  obligations  and  claims 
shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appro- 
priate legislation,  the  provisions  of  this  article. 

[ARTICLE  XV.] 

Section  1.  The  right  of  citizens,  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

TARTICIiE  XVI.] 

The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes, 
from  whatever  source  derived,  without  apportionment  among  the  several 
States,  and  without  regard  to  any  census  or  enumeration. 

[ARTICLE  XVII.] 

The  Senate  of  the  United  States  shall  be  composed  of  two  Senators 
from  each  State,  elected  by  the  people  thereof,  for  six  years;  and  each 
Senator  shall  have  one  vote.  The  electors  in  each  State  shall  have  the 
qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  State 
legislatures. 

2.  When  vacancies  happen  in  the  representation  of  any  State  in 
the  Senate,  the  executive  authority  of  such  State  shall  issue  writs  of 
election  to  fill  such  vacancies:  Provided,  That  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make  temporary  appoint- 
ment until  the  people  fill  the  vacancies  by  election  as  the  legislature 
may  direct. 

3.  This  amendment  shall  not  be  so  construed  as  to  affect  the  election 
or  term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution. 


ANALYTICAL  INDEX 

OF  THE 

CONSTITUTION  OF  THE  UNITED  STATES 

AND  THE 

AMENDMENTS  THERETO 


A. 

Art.  Sec. 
Abridged.    The  privileges  or  immunities  of  citizens  of  the  United  States  shall 

not    be.      [Amendments] 14       1 

Absent  members,  in  such  manner  and  under  such  penalties  as  it  may  provide. 

Each  House  is  authorized  to  compel  the  attendance  of 1      5 

Accounts  of  receipts  and  expenditures  of  public  money  shall  be  published  from 

time  to  time.     A  statement  of  the 1       9 

Accusation.    In  all  criminal  prosecutions  the  accused  shall  be  informed  of 

the    cause   and   nature   of   the.      [Amendments] 6    — 

Accused  shall  have  a  speedy  public  trial.     In  all  criminal  prosecutions  the. 

[Amendments]     ' 6    — 

He  shall  be  tried  by  an  impartial  jury  of  the  State  and  district  where  the 

crime   was    committed.      [Amendments] 6    — 

He  shall  be  informed  of  the  nature  of  the  accusation.  [Amendments]  . .  6  — 
He  shall  be  confronted  with  the  witnesses  against  him.  [Amendments] .  6  — 
He  shall  have  compulsory  process  for  obtaining  witnesses  in  his  favor. 

[Amendments]     6    — 

He  shall  have  the  assistance  of  counsel  for  his  defense.     [Amendments] .       6    — 
Actions  at  common  law  involving  over  twenty  dollars  shall  be  tried  by  jury. 

[Amendments]     7    -  - 

Acts,   records,  and  judicial  proceedings  of  another  State.     Full  faith   and 

credit  shall  be  given  in  each  State  to  the 4      1 

Acts.    Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings 4       1 

Adjourn  from  day  to  day.    A  smaller  number  than  a  quorum  of  each  House 

may ...       1      5 

Adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
they  shall  be  sitting.  Neither  House  shall,  during  the  session  of  Con- 
gress, without  the  consent  of  the  other 1       5 

Adjournment,  the  President  may  adjourn  them  to  such  time  as  he  shall  think 

proper.    In  case  of  disagreement  between  the  two  Houses  as  to 2      3 

Admiralty  and  maritime  jurisdiction.    The  judicial  power  shall  extend  to  all 

cases  of   3      2 

Admitted  by  the  Congress  into  this  Union,  but  no  new  State  shall  be  formed 
or  erected  within  the  jurisdiction  of  any  other  State.    New  States  may 

be     4      8 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more  States,  or 
parts  of  States,  without  the  consent  of  the  legislatures  and  of  Con- 
gress           4      8 

Adoption   of  the   Constitution   shall   be  valid.     All   debts   and   engagements 

contracted  by  the  confederation  and  before  the 6    — 

Advice  and  consent  of  the  Senate.     The  President  shall  have  power  to  make 

treaties  by  and  with  the 2      2 

To  appoint  ambassadors  or  other  public  ministers  and  consuls  by  and  with 

the 2      2 

To  appoint  all  other  officers  of  the  United  States  not  herein  otherwise 

provided   for   by   and   with    the 2      2 

f4n] 
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Art.  Sec. 

Affirmation.    Senators  sitting  to  try  impeachments  shall  be  on  oath  or 1      3 

To  be  taken  by  the  President  of  the  United  States.    Form  of  the  oath  or.       2      1 
No  warrants  shall  be  issued  but  upon  probable  cause  and  on  oath  or. 

[Amendments]   4    — 

To  support  the  Constitution.  Senators  and  Representatives,  members  of 
State  legislatures,  executive  and  Judicial  officers,  both  State  and  Fed- 
eral, shall  be  bound  by  oath  or , 0    — 

Age.  No  person  shall  be  a  Representative  who  shall  not  have  attained  twenty- 
five  years  of ; 1      2 

No  person  shall  be  a  Senator  who  shall  not  have  attained  thirty  years  of.       1      3 
No  person  shall  be  eligible  to  the  office  of  President  who  shall  not  have 

attained  the  age  of  thirty-five  years 2      1 

Agreement  or  compact  with  another  State  without  the  consent  of  Congress. 

No  State  shall  enter  into  any 1     10 

Aid  and  comfort.    Treason  against  the  United  States  shall  consist  in  levying 

war  against  them,  adhering  to  their  enemies,  and  giving  them 3      3 

Alliance  or  confederation.    No  State  shall  enter  into  any  treaty  of 1     10 

Ambassador*,  or  other  public  ministers  and   consuls.     The  President  may 

appoint 2      2 

The  judicial  power  of  the  United  States  shall  extend  to  all  eases  affecting.       3      2 
Amendments  to  the  Constitution.    Whenever  two-thirds  of  both  Houses  shall 

deem  it  necessary,  Congress  shall  propose 5    — 

To  the  Constitution.    On  application  of  the  legislatures  of  two-thirds  of 

the  States,  Congress  shall  call  a  convention  to  propose 5    — 

Shall  be  valid  when  ratified  by  the  legislatures  of,  or  by  conventions  in,  * 

three-fourths   of   the   States f 5    — 

Answer  for  a  capital  or  infamous  crime  unless  on  presentment  of  a  grand  jury. 

No  person  shall  be  held  to.     [Amendments] 5    — 

Except  in  cases  in  the  land  or  naval  forces,  or  in  the  militia  when  in 

actual   service.      [Amendments] 5    — 

Appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and  under 
such  regulations  as  Congress  shall  make.    In  what  cases  the  Supreme 

Court  shall  have 3      2 

Application  of  the  legislature  or  the  executive  of  a  State.    The  United  States 

shall  protect  each  State  against  invasion  and  domestic  violence  on  the.       4      4 
Application  of  the  legislatures  of  two-thirds  of  the  States,  Congress  shall  call 

a  convention  for  proposing  amendments  to  the  Constitution.    On  the. .       5    — 
Appointment  of  officers  and  authority  to  train  the  militia  reserved  to  the 

States   respectively    1      8 

Of  such  inferior  officers  as  they  may  think  proper  in  the  President  alone. 

Congress  may  by  law  vest  the * 2      2 

In  the  courts  of  law  or  in  the  heads  of  departments.    Congress  may  by 

law  vest  the 2      2 

Apportionment  of  representation  and  direct  taxation  among  the  several  States. 

Provisions  relating  to  the.     [Amended  by  the  16th  Amendment] 1      2 

Of  Representatives  among  the  several  States.    Provisions  relating  to  the. 

[Amendments] 14      2 

Appropriate  legislation.  Congress  shall  have  power  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  the  Constitution  in  the  Government  of  the 

United  States,  or  in  any  department  or  officer  thereof 1      8 

Congress  shall  have  power  to  enforce  the  thirteenth  article,  prohibiting 

slavery  by.     [Amendments] 13      2 

Congress  shall  have  power  to  enforce  the  provisions  of  the  fourteenth 

article  by.     [Amendments] 14      5 

Congress   shall  have  power  to  enforce  the  provisions  of  the  fifteenth 

article    by.      [Amendments] 15      2 

Appropriation  of  money  for  raising  and  supporting  armies  shall  be  for  a  longer 

term  than  two  years.     But  no 1      8 

Appropriations  made  by  law.    No  money  shall  be  drawn  from  the  Treasury 

but  in  consequence  of 1      • 

Approve  and  sign  a  bill  before  it  shall  become  a  law.    The  President  shall. ...       1      7 
He  shall  return  it  to  the  House  in  which  it  originated,  with  his  objec- 
tions, if  he  do  not 1      7 

Armies,  but  no  appropriation  for  that  use  shall  be  for  a  longer  term  than  two 

years.    Congress  shall  have  power  to  raise  and  support I      8 

Armies.    Congress  shall  make  rules  for  the  government  and  regulation  of  the 

land  and  naval  forces *      8 
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Arms  shall  not  be  Infringed.  A  well-regulated  militia  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear. 
[Amendments]     2    — 

Arrest  during  their  attendance  at  the  session  of  their  respective  Houses,  and 
in  going  to  and  returning  from  the  same.  Members  shall  in  all  cases, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged  from. ...       1      6 

Arsenals.  Congress  shall  exercise  exclusive  authority  over  all  places  pur- 
chased for  the  erection  of 1      8 

Articles  exported  from  any  State.     No  tax  or  duty  shall  be  laid  on 1      9 

Arts  by  securing  to  authors  and  inventors  their  patent  rights.    Congress-  may 

promote  the  progress  of  science  and  the  useful ,.       1      8 

Assistance   of   counsel    for   his   defense.     In   all   criminal    prosecutions   the 

accused  shall  have  the.     [Amendments] , 6   — 

Assumption  of  the  debt  or  obligations  incurred  in  aid  of  rebellion  or  insur- 
rection against  the  United  States.  Provisions  against  the.  [Amend- 
ments]  , .  f .  • , ,     14      4 

Attainder,  or  em  post  facto  law  shall  be  passed.    No  bill  of . . .  f . , . . . 1      9 

Attainder,  em  post  facto  law,  or  law  impairing  the  obligation,  of  contracts* 

No.  State  shall  pass,  any  bill  of ............    .....,..,...,.  ..*.       1     10 

Attainder  of  treason  shall  not  work  corruption  of  blood  or  forfeiture,  except 

during  the  life  of  the  person  attainted -..*.,..,.. 3      3 

Authors  and.  inventors  the  exclusive  right  to  their  writings  and  inventions* 

Congress  shall  have  power  to  secure  tQ.  r  ..,...<.,..«*  <  •.•« » * 1      8 


B.  '  -    ' 

Bail.    Excessive  bail  shall  not  be  required,  nor  excessive  fines  nor  cruel  and 

unusual  punishments  imposed.     [Amendments] 8    — 

Ballot  for  President  and  Vice-President.  The  electors  shall  vote  by.  [Amend- 
ments]      12    — 

Ballot.  If  no  person  have  a  majority  of  the  electoral  votes  for  President 
and  Vice-President,  the  House  of  Representatives  shall  immediately 
choose  the  President  by.     [Amendments] f 12    — 

Bankruptcies.  Congress  shall  have  power  to  pass  uniform  laws  on  the  sub- 
ject  of    . .       1      8 

Basis  of  representation  among  the  several  States.    Provisions  relating  to  the. 

[Amendments] 14      2 

Bear  arms  shall  not  be  infringed.  A  well-regulated  militia  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the  people  to  keep  and. 
[Amendments]    , 2    — 

Behavior.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their 

offices    during   good 3      1 

Bill  of  attainder  or  em  post  facto  law  shall  be  passed.    No 1      9 

Bill  of  attainder,  em  post  facto  law,  or  law  impairing  the  obligation  of  con- 

'  tracts.     No  State  shall   pass   any 1     10 

Bills  of  credit.    No  State  shall  emit 1     10 

Bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives. 

All    1      7 

Bills  which  shall  have  passed  the  Senate  and  House  of  Representatives  shall, 

before  they  become  laws,  be  presented  to  the  President 1      7 

If  he  approve,  he  shall  sign  them ;  if  he  disapprove,  he  shall  return  them, 

with  his  objections,  to  that  House  in  which  they  originated 1      7 

Upon  the  reconsideration  of  a  bill  returned  by  the  President  with  his 
objections,  if  two-thirds  of  each  House  agree  to  pass  the  same,  it  shall 

become   a   law 1      7 

Upon  the  reconsideration  of  a  bill  returned  by  the  President,  the  ques- 
tion shall  be  taken  by  yeas  and  nays 1      7 

Not  returned   by   the   President  within   ten  days    (Sundays  excepted), 

shall,  unless  Congress  adjourn,  become  laws , 1      7 

Borrow  money  on   the  credit  of  the  United   States.     Congress   shall  have 

power    to 1      8 

Bounties  and  pensions,  shall  not  be  questioned.  The  validity  of  the  public 
debt  incurred  in  suppressing  insurrection  and  rebellion  against  the 
United  States,   including  the  debt   for.      [Amendments] 14      4 

Breach  of  the  peace,  shall  be  privileged  from  arrest  while  attending  the  ses- 
ision,  and  in  going  to  and  returning  from  the  same.  Senators  and 
(Representatives,   except .  for  •  treason,    felony,   and 1      6 
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Bribery,  or  other  high  crimes  and  misdemeanors.    The  President,  Vice-Presi- 
dent, and  all  civil  officers  shall  be  removed  on  impeachment  for  and 
conviction   of   treason 2      4 

a 
Capital  or  otherwise  infamous  crime,  unless  on  indictment  of  a  grand  jury, 
except  in  certain  specified  cases.     No  person  shall  be  held  to  answer 

for  a.      [Amendments] 5    — 

Capitation  or  other  direct  tax  shall  be  laid  unless  in  proportion  to  the  census 

or   enumeration.     No 1      9 

Captures  on  land  and  water.    Congress  shall  make  rules  concerning 1      S 

Casting  vote.    The  Vice-President  shall  have  no  vote  unless  the  Senate  be 

equally   divided    1       3 

Census  or  enumeration  of  the  inhabitants  shall  be  made  within  three  years 
after  the  first  meeting  of  Congress,  and  within  every  subsequent  term 

of  ten   years  thereafter ; 1       2 

Census  or  enumeration.     No  capitation   or   other   direct  tax  shall  be  laid 

except  in  proportion  to  the.     [Amended  by  the  16th  Amendment] 1       9 

Chief  Justice  shall  preside  when  the  President  of  the  United  States  is  tried 

upon    inmpeachment.      The 1       3 

Choosing  the  electors  and  the  day  on  which  they  shall  give  their  votes,  which 
shall  be  the  same  throughout  the  United  States.     Congress  may  deter- 

*  mine  the  time  of 2      1 

Citizen  of  the  United  States  at  the  adoption  of  the  Constitution  shall  be 

eligible  to  the  office  of  President.    No  person  not  a  natural-born 2       1 

Citizen  of  the  United  States.     No  person  shall  be  a  Senator  who  shall  not 

have  attained  the  age  of  thirty  years,  and  been  nine  years  a 1       3 

No  person  shall  be  a  Representative  who  shall  not  have  attained  the  age 

of  twenty-five  years,  and  been  seven  years  a 1      2 

Citizenship.    Citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 

immunities  of  citizens  of  the  several  States 4      2 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 

in  which  they  reside.     [Amendments] 14       1 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 

or  immunities  of  citizens  of  the  United  States.    [Amendments] 14       1 

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.     [Amendments] , . . . .     14       1 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 

laws.     [Amendments]    : 14       1 

Citizens  or  subjects  of  a  foreign  state.     The  judicial  power  of  the  United  . 
States  shall  not  extend  to  suits  in  law  or  equity  brought  against  one  of 

the  States  by  the  citizens  of  another  State,  or  by.     [Amendments] -11     — 

Civil  officers  of  the  United  States  shall,  on  impeachment  for  and  conviction 
of    treason,   bribery,   and   other    high    crimes    and    misdemeanors,    be 

removed.      All , .' 2      4 

Claims  of  the  United  States  or   any   particular  State  in  the  territory   or 
public  property.     Nothing  in  this  Constitution  shall  be  construed  to 

prejudice 4      3 

(Classification  of  Senators.     Immediately  after  they  shall  be  assembled  after 
the  first  election,  they  shall  be  divided  as  equally  as  may  be  into  three 

classes    1       3 

The  seats  of  the  Senators  of  the  first  class  shall  be  vacated  at  the  expira- 
tion of  the  second  year i 1      3 

The  seats  of  the  Senators  of  the  second  class  at  the  expiration  of  the 

fourth  year    1       3 

The  seats  of  the  Senators  of  the  third  class  at  the  expiration  of  the 

sixth  year   1       3 

Coin  a  tender  in  payment  of  debts.    No  State  shall  make  anything  but  gold 

and    silver 1     10 

Com  money  and  regulate  the  value  thereof  and  of  foreign  coin.     Congress 

shall  have  power  to 1      8 

Coin  of  the  United  States.    Congress  shall  provide  for  punishing  the  counter- 
feiting the  securities   and   current 1       8 

Color,  or  previous  condition  of  servitude.    The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States  or 

by  any  State  on  account  of  race.     [Amendments] 15       1 

Comfort.     Treason  against  the  United  States   shall  consist  in  levying  war 

against  them,  and  giving  their  enemies  aid  and 3       3 

10  F.  S.  A.— 3 
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Commander-in-chief  of  the  Army  and  Navy,  and  of  the  wyilHi*  when  in  actual 

service.     The  President  shall  be 2      2 

Commerce  with  foreign  nations,  among  the  States,  and  with  Indian  tribes. 

Congress    shall    have    power    to    regulate 1       8 

Commerce  or  revenue.     No  preference  shall  be  given  to  the  porta  of  one  State 

over  those  of  another  by  any  regulation  of 1      9 

Vessels  clearing  from  the  porta  of  one  State  shall  not  pay  duties  in  those 

of    another 1       9 

Commissions  to  expire  at  the  end  of  the  next  session.    The  President  may  fill 

vacancies  that  happen  in  the  recess  of  the  Senate  by  granting 2      2 

Common  defense,   promote  the  general   welfare,  Ac     To  insure  the.      [Pre- 
amble]      —    — 

Common  defense  and  general  welfare.     Congress  shall  have  power  to  provide 

for   the    : 1       8 

Common  law,  where  the  amount  involved  exceeds  twenty  dollars,  shall  be  tried 

by  jury.     Suits  at     [Amendments] 7    — 

No  fact  tried  by  a  jury  shall  be  otherwise  reexamined  in  any  court  of  the 

United  States  than  according  to  the  rules  of  the.     [Amendments] 7    — 

Compact  with  another  State.    No  State  shall,  without  the  consent  of  Congress, 

enter  into  any  agreement  or 1     10 

Compact  with  a  foreign  power.     No  State  shall,  without  the  consent  of  Con- 
gress, enter  into  any  agreement  or 1     10 

Compensation  of  Senators  and  Representatives  to  be  ascertained  by  law 1       6 

Compensation  of  the  President  shall  not  be  increased  nor  diminished  during 

the  period  for  which  he  shall  be  elected 2       1 

Compensation  of  the  judges  of  the  Supreme  and  inferior  courts  shall  not  be 

diminished  during  their  continuance  in  office 3       1 

Compensation.     Private  property  shall  not  be  taken  for  public  use  without 

just.      [Amendments]    5    — 

Compulsory  process  for  obtaining  witnesses  in  his  favor.    In  criminal  prosecu- 
tions the  accused  shall  have.     [Amendments] 6    — 

Confederation.    No  State  shall  enter  into  any  treaty,  alliance,  or 1     10 

Confederation.    All  debts  contracted  and  engagements  entered  into  before  the 
adoption  of  this  Constitution  shall  be  valid  against  the  United  States 

under  it,  as  under  the 6    — 

Confession  in  open  court.    Conviction  of  treason  shall  be  on  the  testimony  of 

two  persons  to  the  overt  act,  or  upon 3       3 

Congress  of  the  United  States.     All  legislative  powers  shall  be  vested  in  a..       1       1 

Shall  consist  of  a  Senate  and  House  of  Representatives 1       1 

Shall  assemble  at  least  once  in  every  year,  which  shall  be  on  the  first 

Monday  of  December,  unless  they  by  law  appoint  a  different  day 1       4 

May  at  any  time  alter  regulations'  for  elections  of  Senators  and  Repre- 
sentatives, except  as  to  the  places  of  choosing  Senators 1      4 

Each  House  shall  be  the  judge  of  the  elections,  returns,  and  qualifications 

of  its  own  members *       5 

A  majority  of  each  House  shall  constitute  a  quorum  to  do  business 1       5 

A  smaller  number  may  adjourn  from  day  to  day  and  compel  the  attend- 
ance of   absent  members *      * 

Each  House  may  determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and,  with  the  concurrence  of  two-thirds, 

expel   a   member J      j> 

Each  House  shall  keep  a  journal  of  its  proceedings 1       o 

Neither  House,  during  the  session  of  Congress,  shall,  without  the  consent 

of  the  other,  adjourn  for  more  than  three  days 1      *> 

Senators  and  Representatives  shall  receive  a  compensation  to  be  ascer- 

tained    bv    law ♦ .......«•..••••••        *       ™ 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  attendance  at  their  respective  Houses, 

and  in  going  to  and  returning  from  the  same • .  • 1       6 

No  Senator  or  Representative  shall,  during  his  term,  be  appointed  to  any 
civil  office  which  shall  have  been  created,  or  of  which  the  emoluments 

shall  have  been  increased  during  such  term ••■•••":•       1       " 

No  person  holding  any  office  under   the  United   States,  shall,  while  in 

office,  be  a  member  of  either  House  of  Congress 1       6 

All   bills   for   raising   revenue   shall   originate   in   the   House  of   Repre- 
sentatives     •  ■ •.;•••:■•■•*:*■ 

Proceedings  in  cases  of  bills  returned  by  the  President  with  his  objec- 

tions    l       ' 


INDEX  TO  CONSTITUTION 


51 


Congress  of  the  United  States.  '  Shall  have  power  to  lay  and  collect  duties, 
imposts,  and  excises,  pay  the  debts,  and  provide  for  the  common  defense 
and  general  welfare  

Shall  have  power  to  borrow  money  on  the  credit  of  the  United  States. . 

To  regulate  foreign  and  domestic  commerce,  and  with  the  Indian  tribes. . 

To  establish  uniform  rule  of  naturalization  and  uniform  laws  on  the  sub- 
ject of  bankruptcies    

To  coin  money,  regulate  its  value  and  the  value  of  foreign  coin,  and  to 
fix  the  standard  of  weights  and  measures 

To  punish  the  counterfeiting  the  securities  and  current  coin  of  the 
United   States 

To   establish   post-offices   and   post-roads 

To  promote  the  progress  of  science  and  the  useful  arts 

To  constitute  tribunals  inferior  to  the  Supreme  Court 

To  define  and  punish  piracies  and  felonies  on  the  high  seas  and  to  punish 
offenses  against  the  law  of  nations 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years 

To  provide  and  maintain  a  Navy 

To  make  rules  for  the  government  of  the  Army  and  Navy 

To  call  out  the  militia  to  execute  the  laws,  suppress  insurrections,  and 
repel  invasions 

To  provide  for  organizing,  arming,  and  equipping  the  militia 

To  exercise  exclusive  legislation  over  the  District  fixed  for  the  seat  of 
government,  and  over  forts,  magazines,  arsenals,   and  dockyards 

To  make  all  laws  necessary  and  proper  to  carry  into  execution  all  powers 
vested  by  the  Constitution  in  the  Government  of  the  United  States 

No  person' holding  any  office  under  the  United  States  shall  accept  of  any 
present,  emolument,  office,  or  title  of  any  kind  from  any  foreign  state, 
without  the  consent  of 

May  determine  the  time  of  choosing  the  electors  for  President  and  Vice- 
President  and  the  day  on  which  they  shall  give  their  votes 

The  President  may,  on  extraordinary  occasions,  convene  either  House  of .  .- 

The  manner  in  which  the  acts,  records,  and  judicial  proceedings  of  the 
States  shall  be  prescribed  by 

New  States  may  be  admitted  by  Congress  into  this  Union 

Shall  have  power  to  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United  States 

Amendments  to  the  Constitution  shall  be  proposed  whenever  it  shall  be 
deemed  necessary  by  two-thirds  of  both  Houses  of 

Persons  engaged  in  insurrection  or  rebellion  against  the  United  States 
disqualified  for  Senators  or  Representatives  in.     [Amendments] 

But  such  disqualification  may  be  removed  by  a  vote  of  two  thirds  of  both 
Houses  of.     [Amendments] 

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  thirteenth 
amendment.     [Amendments]    

Shall  have  power  to  enforce,  by  appropriate  legislation,  the  fourteenth 
amendment.      [Amendments] <. 

Shall   have  power  to  enforce,  by  appropriate  legislation,  the   fifteenth 

amendment.      [Amendments] 

Consent.  No  State  shall  be  deprived  of  its  equal  suffrage  in  the  Senate  with- 
out   its 

Content  of  Congress.  No  person  holding  any  office  of  profit  or  trust  under 
the  United  States  shall  accept  of  any  present,  emolument,  office,  or 
title  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  potentate, 
without  the  •  • 

No  State  shall  lay  any  imposts,  or  duties  on  imports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws,  without  the 

No  State  shall  lay  any  duty  of  tonnage,  keep  troops  or  ships  of  war  in 
time  of  peace,  without  the - . . 

No  State  shall  enter  into  any  agreement  or  compact  with  another  State, 
or  with  a  foreign  power,  without  the 

No  State  shall  engage  in  war  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay,  without  the 

No  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of  any 
other  State,  nor  any  State  be  formed  by  the  junction  of  two  or  more 
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Art.  Sec. 
States,   or  parts  of   States,  without  the  consent   of  the  legislatures 

thereof,  as  well  as  the 4      3 

Consent  of  the  legislature  of  the  State  in  which  the  same  may  be.  Congress 
shall  exercise  exclusive  authority  over  all  places  purchased  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dockyards,  and  other  needful  build- 
ings by  the 1       8 

Consent  of  the  legislatures  of  the  States  and  of  Congress.  No  State  shall  be 
formed  by  the  junction  of  two  or  more  States  or  parts  of  States  with- 
out the 4      3 

Consent  of  the  other.  Neither  House,  during  the  session  of  Congress,  shall 
adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in 

which  they  shall  be  sitting,  without  the " 1       5 

Consent  of  the  owner.    No  soldier  shall  be  quartered  in  time  of  peace  in  any 

house  without  the.     [Amendments] 3  •  — 

Consent  of  the  Senate.    The  President  shall  have  power  to  make  treaties,  by 

and  with  the  advice  and 2      2 

The  President  shall  appoint  ambassadors,  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  created  by 
law  and  not  otherwise  herein  provided  for,  by  and  with  the  advice  and . .  2  2 
Constitution,  in  the  Government  of  the  United  States,  or  in  any  department 
or  officer  thereof.  Congress  shall  have  power  to  j>ass  all  laws  neces- 
sary to  the  execution  of  the  powerB  vested  by  the 1       8 

Constitution,  shall  be  eligible  to  the  office  of  President.     No  person  except  a 

natural-born  citizen,  or  a  citizen  at  the  time  of  the  adoption  of  the 2       1 

Constitution.    The  President,  before  he  enters  upon  the  execution  of  his  office, 

shall  take  an  oath  to  preserve,  protect,  and  defend  the 2       1 

Constitution,  laws,  and  treaties  of  the  United  States.     The  judicial  power 

shall  extend  to  all  cases  arising  under  the •  -  •  -       3      2 

Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  State  (in  respect  to  territory  or  other  property  of  the 

United  States) .     Nothing  in  the ■  •  •  •       *      3 

Constitution.     The  manner  in  which  amendments  may  be  proposed  and  ratified.       5    — 

Constitution  as  under  the  Confederation  shall  be  valid.    All  debts  and  engage-  

ments  contracted  before  the  adoption  of  the ■  •       6 

Constitution  and  the  laws  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made,  by  the  United  States,  shall  be  the  supreme  law 

of  the  land.     The ■ Z'-'—V  ~~ 

The  judges  in  every  State,  anything  in  the  constitution  or  laws  of  a  State 

to  the  contrary  notwithstanding,  shall  be  bound  thereby ...       «     — 

Constitution.  All  officers,  legislative,  executive,  and  judicial,  of  the  United 
States,  and  of  the  several  States,  shall  be  bound  by  an  oath  to  support 

the   -'•       6    ~" 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  any  office  ^ 

or  public  trust •  ■ •  ■  •  ■•••••  *  * ;  * ' 

Constitution  between  the  States  so  ratifying  the  same.  The  ratification  of  the 
conventions  of  nine  States  shall  be  sufficient  for  the  establishment  of 

the  : 

Constitution,  of  certain  rights,  shall  not  be  construed  to  deny  or  disparage 

others  retained  by  the  people.    The  enumeration  in  the.     [ Amendments  j.      »    — 
Constitution,  nor  prohibited  T>y  it  to  the  States,  are  reserved  to  the  States 

respectively  or  to  the   people.     Powers  not  delegated  to  the   United  ^ 

States  by  the.     [Amendments] .* "  V  VsV* tv  * 

Constitution,  and  then  engaged  in  rebellion  against  the  United  States,  i>is- 
qualification  for  office  imposed  upon  certain  class  of  persons  who  took 

an  oath  to  support  the.     [Amendments] • .  •  •  •  •  •    •  '■■' 

Constitution.    Done  in  convention  by  the  unanimous  consent  of  the  btates  ^ 

present,  September  17,  1787 ;•*•". .*•."""  1  i ' 

Contracts.    (No  State  shall  pass  any  ex  post  facto  law,  or  law  impairing  the       ^     ^ 

Controwl^sZ  which"  the"  United"  States  snail* 'be*  Vparty:  tetween  two  or 
more  States;  between  a  State  and  citizens  of  another  State;  ^ween 
citizens  of  different  States;  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States;  between  a  State  or  its  citizens 
and   foreign   states,   citizens,   or   subjects.      The   judicial   power   shall      ^      g 

Convene  Congress  or  either  House",  on  extraordinary  occasions.    The  Presi<*^      g      3 
may  
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Art.  Sec 
Convention  for  proposing  amendments  to  the  Constitution.    Congress,  on  the 

application  of  two-thirds  of  the  legislatures  of  the  States,  may  call  a. .       5    — 
Convention,  by  the  unanimous  consent  of  the  States  present  on  the  17th  of 

September,  1787.    Adoption  of  the  Constitution  in 7    — 

Conventions  of  nine  States  shall  be  sufficient  for  the  establishment  of  the  Con- 

Btitution.    The  ratification  of  the ." 7    — 

Conviction  in  cases  of  impeachment  shall  not  be  had  without  the  concurrence 

of  two-thirds  of  the  members  present 1      3 

Copyrights  to  authors  for  limited  times.    Congress  shall  have  power  to  provide 

for   . . 1       8 

Corruption  of  blood.    Attainder  of  treason  shall  not  work 3       3 

Counsel  for  his  defense.    In  all  criminal  prosecutions  the  accused  shall  have 

the  assistance  of.     [Amendments] 6    — 

Counterfeiting  the  securities  and  current  coin  of  the  United  States.    Congress 

shall  provide  for  the  punishment  of 1       8 

Courts.     Congress  shall  have  power  to  constitute  tribunals  inferior  to  the 

Supreme  Court  1       8 

Courts  of  law.    Congress  may  by  law  vest  the  appointment  of  such  inferior 

officers  as  they  think  proper  in  the  President  alone,  in  the  heads  of 

departments,  or  in  the 2      2 

Courts  as  Congress  may  establish.    The  judicial  power  of  the  United  States 

shall  be  vested  in  one  Supreme  Court  and  such  inferior 3      1 

Courts.     The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during  good  behavior 3       1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 

office   3       1 

Credit.     No  State  shall  emit  bills  of 1     10 

Credit  of  the  United  States.    Congress  shall  have  power  to  borrow  money  on 

the  1       8 

Credit  shall  be  given  in  every  other  State  to  the  public  acts,  records,  and 

judicial  proceedings  of  each  State.    Full  faith  and 4       1 

Crime,  unless  on  a  presentment  of  a  grand  jury.    No  person  shall  be  held  to 

answer  for  a  capital  or  otherwise  infamous.     [Amendments] 5    — 

Except  in  cases  in  the  military  and  naval  forces,  or  in  the  militia  when 

in  actual  service.     [Amendments] 5    — 

Crimes  and  misdemeanors.    The  President,  Vice-President,  and  all  civil  officers 

shall  be  removed  on  impeachment  for  and  conviction  of  treason,  bribery, 

or  other : 2      £ 

Crimes,  except  in  cases  of  impeachment,  shall  be  tried  by  jury.    All 3      2 

They  shall  be  tried  in  the  State  within  which  they  may  be  committed 3      2 

When  not  committed  in  a  State,  they  shall  be  tried  at  the  places  which 

Congress  may  by  law  have  provided •       3      2 

Criminal  prosecutions,   the  accused  shall  have  a  speedy  and  public  trial  by 

jury  in  the  State  and  district  where  the  crime  was  committed.    In  all. 

[Amendments]    ■  •       6    ~~~ 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation.     [Amend- 
ments]           " 

He  shall  be  confronted  with  the  witnesses  against  him.     [Amendments]  . .       6    — 
He  shall  have  compulsory  process  for  obtaining  witnesses  in  his  favor. 

[Amendments]    •  •  •  •  •  •  •  •  •       J 

He  shall  have  the  assistance  of  counsel  in  his  defense.     [Amendments] . .       o    — 
Criminate  himself.    No  person  as  a  witness  shall  be  compelled  to.     [Amend-  ^ 

ments]     • ■* '  V 

Cruel  and  unusual  punishments  inflicted.    Excessive  bail  shall  not  be  required, 

nor  excessive  fines  imposed,  nor.     [Amendments] 8 

D. 
Danger  as  will  not  admit  of  delay.    No  State  shall,  without  the  consent  of 

Congress,  engage  in  war,  unless  actually  invaded,  or  in  such  imminent  .       1     10 
Day  on  which  thev  shall  vote  for  President  and  Vice-President   which  shall 

be  the  same  "throughout  the  United  States.    Congress  may  determine  the 

time  of  choosing  the  electors,  and  the :  *  V  '    \ 

Day  to  day,  and  may  be  authorized  to  compel  the  attendance  of  absent  mem- 

bers.     A  smaller  number  than  a  quorum  of  each  House  may  adjourn 

Death,  resignation,  or  inability 'of  the  President,  the  powers  and  duties  of  his 

office  shall  devolve  on  tie  Vice-President.    In  case  of  the »       i 
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Art.  See 

Death,  resignation,  or  inability  of  the  President.     Congress  may  provide  by 

law  for  the  case  of  the  removal * 2       1 

Debt  of  the  United  States,  including  debts  for  pensions  and  bounties  incurred 
in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  The 
validity  of  the  public.     [Amendments] 14       4 

'Debt 8.  No  State  shall  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of   1     10 

Debt 8  and  provide  for  the  common  defense  and  general  welfare  of  the  United 

States.    Congress  shall  have  power  to  pay  the 1       8 

Debt 8  and  engagements  contracted  before  tne  adoption  of  this  Constitution 
shall  be  as  valid  against  the  United  States,  under  it,  as  under  the  Con- 
federation           6    — 

Debts  or  obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  claims  for  the  loss  or  emancipation  of  any  slave. 
Neither  the  United  States  nor  any  State  shall  assume  or  pay  any. 
[Amendments]     14       4 

Declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 

captures  on  land  and  water.    Congress  shall  have  power  to 1       8 

Defense,  promote  the  general  welfare,  &c.    To  insure  the  common.     [Preamble]     —    — 

Defense  and  general  welfare  throughout  the  United  States.     Congress  shall 

have  power  to  pay  the  debts  and  provide  for  the  common 1       8 

Defense.    In  all  criminal  prosecutions  the  accused  shall  have  the  assistance  of 

counsel  for  his.     [Amendments] 6    — 

Delaware  entitled  to  one  Representative  in  the  first  Congress 1      2 

Delay.    No  State  shall,  without  the  consent  of  Congress,  engage  in  war  unless 

actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 1     10 

Delegated  to  the  United  States,  nor  prohibited  to  the  States,  are  reserved  to 

the  States  or  to  the  people.    The  powers  not.     [Amendments] 10    — 

Deny  or  disparage  others  retained  by  the  people.  The  enumeration  in  the  Con- 
stitution of  certain  rights  shall  not  be  construed  to.     [Amendments]  . .       0    — 

Departments  upon  any  subject  relating  to  their  duties.  The  President  may 
require  the  written  opinion  of  the  principal  officers  in  each  of  the 
executive    2      ? 

Departments.     Congress  may  by  law  vest  the  appointment  of  inferior  officers 

in  the  heads  of 2      2 

Direct  taw  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration. 

No  capitation  or  other.     [Amended  by  16th  amendment] 1       9 

Direct  taxes  and  Representatives,  how  apportioned  among  the  several  Staites . .       1       2 

Disability  of  the  President  and  Vice-President.    Provisions  in  case  of  the ....       2       1 

Disability.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
presidential  elector,  or  hold  any  office,  civil  or  military,  under  (the 
United  States,  or  any  State,  who  having  previously  taken  an  oath  as  a 
legislative,  executive,  or  judicial  officer  of  the  United  States,  or  of  any 
State,  to  support  the  Constitution,  afterward  engaged  in  insurrection 

or  rebellion  against  the  United  States.     [Amendments] 14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such. 

[Amendments]     14       3 

Disagreement  between  the  two  Houses  as  to  the  time  of  adjournment,  the 
President  may  adjourn  them  to  such  time  as  he  may  think  proper. 
In  case  of  2       3 

Disorderly  behavior.     Each  House  may  punish  its  members  for 1       5 

And  with  the  concurrence  of  two-thirds  expel  a  member 1       5 

Disparage  otherB  retained  by  the  people.  The  enumeration  in  the  Constitu- 
tion of  certain  rights  shall  not  be  construed  to  deny  or.  [Amend- 
ments]           9    — 

Disqualification.  No  Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  office  under  the  United  States 
which  shall  have  been  created  or  its  emoluments  increased  during  such 

term    1       6 

No  person  holding  any  office  under  the  United  States  shall  be  a  member 

of  either  House  during  his  continuance  in  office 1      .6 

No  person  shall  be  a  member  of  either  House,  presidential  elector,  or  hold 
any  office  under  the  United  States,  or  any  State,  who,  having  previously 
sworn  to  support  the  Constitution,  afterward  engaged  in  insurrection  or 

rebellion.     [Amendments]   14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 
disability.     [Amendments]    14      3 
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Art.  Sec. 
District  of  Columbia.    Congress  shall  exercise  exclusive  legislation  in  all  cases 

over  the 1       8 

Dockyards.    Congress  shall  have  exclusive  authority  over  all  places  purchased 

for  the  erection  of 1       8 

Domestic    tranquillity,   provide    for   the    common    defense,    Ac.      To   insure. 

[Preamble]    —    — 

Domestic  violence.  The  United  States  shall,  protect  each  State  against  inva- 
sion and 4      4 

Due  process  of  law.  No  person  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  nimself,  nor  be  deprived  of  life,  liberty,  or  property 

without.     [Amendments] 5    — 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property  without. 

[Amendments]    14      1 

Duties  and  powers  of  the  office  of  President,  in  case  of  his  death,  removal,  or 

inability  to  act,  shall  devolve  on  the  Vice-President 2      1 

In  case  of  the  disability  of  the  President  and  Vice-President,  Congress 

shall  declare  what  officer  shall  act 2      1 

Duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay  and  collect 

taxes    1       8 

Shall  be  uniform  throughout  the  United  States 1       8 

Duties  shall  be  laid  on  articles  exported  from  any  State.    No  tax  or 1      9 

Duties  in  another  State.    Vessels  clearing  in  the  ports  of  one  State  shall  not 

be  obliged  to  pay 1      9 

On  imports  and  exports,  without  the  consent  of  Congress,  except  where 

necessary  for  executing  its  inspection  laws.    No  State  shall  lay  any ....       1     10 
The  net  produce  of  all  such  duties  shall  be  for  the  use  of  the  Treasury  of 

the  United  States 1     10 

All  laws  laying  such  duties  shall  be  subject  to  the  revision  and  control  of 

'  Congress    1     10 

Duty  of  tonnage  without  the  consent  of  Congress.    No  State  shall  lay  any. ...       1     10 

E. 

Election  of  President  and  Vice-President.     Congress  may  determine  the  day 

for  the .• 2       1 

Shall  be  the  same  throughout  the  United  States.    The  day  of  the 2      1 

Elections  for  Senators  and  Representatives.     The  legislatures  of  the  States 

shall  prescribe  the  times,  places,  and  manner  of  holding 1      4 

But  Congress  may,  at  any  time,  alter  such  regulations,  except  as  to  the 

places  of  choosing  Senators 1      4 

Returns  and  qualifications  of  its  own  members.  Each  House  shall  be  the 
judge  of  the 1       5 

Senators  elected  by  the  people.     [Amendments] 17       1 

Electors  for  members  of  the  House  of  Representatives.    Qualifications  of 1       2 

Electors  for  Senators.    Qualifications  of.     [Amendments] 17       1 

Electors  iqr  President  and  Vice-President.  Each  State  shall  appoint,  in  such 
manner  as  the  legislature  thereof  may  direct,  a  number  of  electors  equal 
to  the  whole  number  of  Senators  and  Representatives  to  which  the  State 
may  be  entitled  in  the  Congress 2      1 

But  no  Senator  or  Representative,  or  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be  appointed  an  elector 2      1 

Manner  of  choosing  President  and  Vice-President  (original  provisions) . .       2       1 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on 
which  they  shall  give  their  votes 2       1 

Which  day  shall  be  the  same  throughout  the  United  States 2      1 

The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for 
President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an 

inhabitant  of  the  same  State  with  themselves.     [Amendments] IS    — 

Electors  shall  name,  in  their  ballots,  the  person  voted  for  as  President;  and 
in  distinct  ballots  the  person  voted  for  as  Vice-President.  [Amend- 
ments]         12    — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  President  and 
of  persons  voted  for  as  Vice-President,  which  they  Bhall  sign  and  certify, 
ana  transmit  sealed  to  the  seat  of  government,  directed  to  the  President 
of  the  Senate.     [Amendments] 12    — 

No  person  having  taken  an  oath  as  a  legislative,  executive,  or  judicial 
officer  of  the  United  States,  or  of  any  State,  and  afterwards  engaged  in 
insurrection  or  rebellion  against  the  United  States,  shall  be  an  elector. .     14      ft 
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Death,  resignation,  or  inability  of  the  President.     Congress  may  provide  by 

law  for  the  case  of  the  removal -...., 2       1 

Debt  of  the  United  States,  including  debts  for  pensions  and  bounties  incurred 
in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  The 
validity  of  the  public.     [Amendments] 14      4 

'Debt 8.  No  State  shall  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of   1     10 

Debts  and  provide  for  the  common  defense  and  general  welfare  of  the  United 

States.    Congress  shall  have  power  to  pay  the 1       8 

Debts  and  engagements  contracted  before  tne  adoption  of  this  Constitution 
shall  be  as  valid  against  the  United  States,  under  it,  as  under  the  Con- 
federation           6    — 

Debts  or  obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  claims  for  the  loss  or  emancipation  of  any  Blave. 
Neither  the  United  States  nor  any  State  shall  assume  or  pay  any. 
[Amendments!     14       4 

Declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 

captures  on  land  and  water.    Congress  shall  have  power  to 1       8 

Defense,  promote  the  general  welfare,  &c.    To  insure  the  common.     [Preamble]     —    — 
•  Defense  and  general  welfare  throughout  the  United  States.     Congrest*  shall 

have  power  to  pay  the  debts  and  provide  for  the  common 1       8 

Defense.    In  all  criminal  prosecutions  the  accused  shall  have  the  assistance  of 

counsel  for  his.     [Amendments] 6     — 

Delaware  entitled  to  one  Representative  in  the  first  Congress 1       2 

Delay.    No  State  shall,  without  the  consent  of  Congress,  engage  in  war  unless 

actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 1     10 

Delegated  to  the  United  States,  nor  prohibited  to  the  States,  are  reserved  to 

the  States  or  to  the  people.    The  powers  not.     [Amendments] 10    — 

Deny  or  disparage  others  retained  by  the  people.  The  enumeration  in  the  Con- 
stitution of  certain  rights  shall  not  be  construed  to.     [Amendments] . .       9    — 

Departments  upon  any  subject  relating  to  their  duties.  The  President  may 
require  the  written  opinion  of  the  principal  officers  in  each  of  the 
executive    2      ? 

Departments.     Congress  may  by  law  vest  the  appointment  of  inferior  officers 

in  the  heads  of 2      2 

Direct  taw  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration. 

No  capitation  or  other.     [Amended  by  16th  amendment] 1       9 

Direct  taxes  and  Representatives,  how  apportioned  among  the  several  States. .       1      2 

Disability  of  the  President  and  Vice-President.    Provisions  in  case  of  the....       2       1 

Disability.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
presidential  elector,  or  hold  any  office,  civil  or  military,  under  the 
United  States,  or  any  State,  who  having  previously  taken  an  oath  as  a 
legislative,  executive,  or  judicial  officer  of  the  United  States,  or  of  any 
State,  to  support  the  Constitution,  afterward  engaged  in  insurrection 

or  rebellion  against  the  United  States.     [Amendments] 14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such. 

[Amendments]     14       3 

Disagreement  between  the  two  Houses  as  to  the  time  of  adjournment,  the 
President  may  adjourn  them  to  such  time  as  he  may  think  proper. 
In  case  of  2       3 

Disorderly  behavior.    Each  House  may  punish  its  members  for 1       5 

And  with  the  concurrence  of  two-thirds  expel  a  member 1       5 

Disparage  others  retained  by  the  people.  The  enumeration  in  the  Constitu- 
tion of  certain  rights  shall  not  be  construed  to  deny  or.  [Amend- 
ments]           9    -— 

Disqualification.  No  Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  office  under  the  United  States 
which  shall  have  been  created  or  its  emoluments  increased  during  such 

term 1       6 

No  person  holding  any  office  under  the  United  States  shall  be  a  member 

of  either  House  during  his  continuance  in  office 1      .6 

No  person  shall  be  a  member  of  either  House,  presidential  elector,  or  hold 
any  office  under  the  United  States,  or  any  State,  who,  having  previously 
sworn  to  support  the  Constitution,  afterward  engaged  in  insurrection  or 

rebellion.     [Amendments]   14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 
disability.     [Amendments]    14      3 
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Art.  Sec. 
District  of  Columbia*    Congress  shall  exercise  exclusive  legislation  in  all  cases 

over  the 1       8 

Dockyards.    Congress  shall  have  exclusive  authority  over  all  places  purchased 

for  the  erection  of 1      8 

Domestic    tranquillity,   provide    for    the    common    defense,    Ac.     To    insure. 

[Preamble]    —    — 

Domestic  violence.  The  United  States  shall,  protect  each  State  against  inva- 
sion and 4      4 

Due  process  of  law.  No  person  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property 

without.     [Amendments]    5    — 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property  without. 

[Amendments]    14       1 

Duties  and  powers  of  the  office  of  President,  in  case  of  his  death,  removal,  or 

inability  to  act,  shall  devolve  on  the  Vice-President 2      1 

In  case  of  the  disability  of  the  President  and  Vice-President,  Congress 

shall  declare  what  officer  shall  act 2       1 

Duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay  and  collect 

taxes    1       8 

Shall  be  uniform  throughout  the  United  States 1      8 

Duties  shall  be  laid  on  articles  exported  from  any  State.    No  tax  or 1      9 

Duties  in  another  State.    Vessels  clearing  in  the  ports  of  one  State  shall  not 

be  obliged  to  pay 1      9 

On  imports  and  exports,  without  the  consent  of  Congress,  except  where 

necessary  for  executing  its  inspection  laws.    No  State  shall  lay  any 1     10 

The  net  produce  of  all  such  duties  shall  be  for  the  use  of  the  Treasury  of 

the  United  States 1     10 

All  laws  laying  such  duties  shall  be  subject  to  the  revision  and  control  of 

"  Congress    1     10 

Duty  of  tonnage  without  the  consent  of  Congress.    No  State  shall  lay  any. ...       1     10 

E. 

Election  of  President  and  Vice-President.     Congress  may  determine  the  day 

for  the .• 2      1 

Shall  be  the  same  throughout  the  United  States.    The  day  of  the 2      1 

Elections  for  Senators  and  Representatives.     The  legislatures  of  the  States 

shall  prescribe  the  times,  places,  and  manner  of  holding 1      4 

But  Congress  may,  at  any  time,  alter  such  regulations,  except  as  to  the 

places  of  choosing  Senators . 1      4 

Returns  and  qualifications  of  its  own  members.    Each  House  shall  be  the 

judge  of  the 1       5 

Senators  elected  by  the  people.     [Amendments] 17       1 

Electors  for  members  of  the  House  of  Representatives.    Qualifications  of 1       2 

Electors  for  Senators.    Qualifications  of.     [Amendments] 17       1 

Electors  fqr  President  and  Vice-President.  Each  State  shall  appoint,  in  such 
manner  as  the  legislature  thereof  may  direct,  a  number  of  electors  equal 
to  the  whole  number  of  Senators  and  Representatives  to  which  the  State 
may  be  entitled  in  the  Congress 2      1 

But  no  Senator  or  Representative,  or  person  holding  an  office  of  trust  or 

profit  under  the  United  States,  shall  be  appointed:  an  elector 2      1 

Manner  of  choosing  President  and  Vice-President  (original  provisions)  . .       2       1 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on 
which  they  shall  give  their  votes 2      1 

Which  day  shall  be  the  same  throughout  the  United  States 2       1 

The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for 
President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an 

inhabitant  of  the  same  State  with  themselves.     [Amendments] 12    — 

Electors  shall  name,  in  their  ballots,  the  person  voted  for  as  President;  and 
in  distinct  ballots  the  person  voted  for  as  Vice-President.  [Amend- 
ments]         12    — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  President  and 
of  persons  voted  for  as  Vice-President,  which  they  shall  sign  and  certify, 
ana  transmit  sealed  to  the  seat  of  government,  directed  to  the  President 
of  the  Senate.     [Amendments] 12    — 

No  person  having  taken  an  oath  as  a  legislative,  executive,  or  judicial 
officer  of  the  United  States,  or  of  any  State,  and  afterwards  engaged  in 
insurrection  or  rebellion  against  the  United  States,  shall  be  an  elector. .     14      ft 
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Art.  Sea 
Electors.    But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove 

such  disability.     [Amendments]    14      3 

Emancipation  of  any  slave  shall  be  held  to  be  illegal  and  void.    Claims  for  the 

loss  or.     [Amendments] 14      4 

Emit  bills  of  credit.    No  State  shall 1     10 

Emolument  of  any  kind  from  any  king,  prince,  or  foreign  state,  without  the 
consent  of  Congress.     No  person  holding  any  office  under  the  United 

States  shall  accept  any 1      9 

Enemies.    Treason  shall  consist  in  levying  war  against  the  United  States,  in 

adhering  to,  or  giving  aid  and  comfort  to  their 3      3 

Engagements  contracted  before  the  adoption  of  this  Constitution  shall  be  valid. 

AH  debts  and 6    — 

Enumeration  of  the  inhabitants  shall  be  made  within  three  years  after  the  first 
meeting  of  Congress,  and  within  every  subsequent  term  of  *ten  years 

'  thereafter 1      2 

Ratio  of  representation  not  to  exceed  one  for  every  30,000  until  the  first 

enumeration  shall  be  made 1       2 

Income  tax  authorized  without  regard  to.     [Amendments] 16    — 

Enumeration  in  the  Constitution  of  certain  rights  shall  not  be  construed  to 

deny  or  disparage  others  retained  by  the  people.    The.     [Amendments] .       9    — 
Equal  protection  of  the  laws.     No  State  shall  deny  to  any  person  within  its 

jurisdiction  the.     [Amendments] 14       1 

Equal  suffrage  in  the  Senate.    No  State  shall  be  deprived  without  its  consent, 

of  its   5    — 

Establishment  of  this   Constitution  between* the  States  ratifying  the  same. 

The  ratification  of  nine  States  shall  be  sufficient  for  the 7    — 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 

unusual  punishments  inflicted.     [Amendments] 8    — 

Excises.     Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 

and 1       8 

Shall  be  uniform  throughout  the  United  States.    All  duties,  imposts,  and .       1       8 
Exclusive  legislation,  in  all  cases,  over  such  district  as  may  become  the  seat 

of  government.     Congress  shall  exercise 1       8 

Over  all  places  purchased  for  the  erection  of  forts,  magazines,  arsenals, 

dockyards,  and  other  needful  buildings.     Congress  shall  exercise 1       8 

Executive  of  a  State.     The  United  States  shall  protect  each  State  against  inva- 
sion and  domestic  violence,  on  the  application  of  the  legislature  or  the. .       4      4 
Executive  and  judicial  officers  of  the  United  States  and  of  the  several  States 

shall  be  bound  by  an  oath  to  support  the  Constitution 6    — 

Executive  departments.    On   subjects  relating  to  their  duties  the  President 

may  require  the  written  opinions  of  the  principal  officers  in  each  of  the.       2      2 
Congress  may  by  law  vest  the  appointment  of  inferior  officers  in  the  heads 

of   •.*••* /  *  *       ^      ^ 

Executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 

The  2       1 

Expel  a  member.    Bach  House,  with  the  concurrence  of  two-thirds,  may ,       1       5 

Expenditures  of  public  money  shall  be  published  from  time  to  time.    A  regular 

statement  of  the  receipts  and  / 1       9 

Exportation  from  any  State.    No  tax  or  duty  shall  be  laid  on 1       9 

Exports  or  imports,  except  upon  certain  conditions.    No  State  shall,  without 

the  consent  of  Congress,  lay  any  duties  on 1     10 

Laid  by  any  State,  shall  be  for  the  use  of  the  Treasury.    The  net  produce 

of  all  duties  on • 1     10 

Shall  be  subject  to  the  revision  and  control  of  Congress.    All  laws  of  the 

States  laying  duties  on * 1     10 

Ex  post  facto  law  shall  be  passed.    No  bill  of  attainder  or 1       9 

Ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts.    No  State  shall 

pass  any  bill  of  attainder 1     10 

Extraordinary  occasions.    The  President  may  convene  both  houses,  or  either 

House  of  Congress,  on 2      3 

F. 

Faith  and  credit  in  each  State  shall  be  given  to  the  acts,  records,  and  judicial 

proceedings  of  another  State.    Full 4       1 

Felony,  and  breach  of  the  peace.    Members  of  Congress  shall  not  be  privileged 

from  arrest  for  treason 1       6 
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Art.  Sec. 

Felonies  committed  on  the  high  seas.    Congress  shall  have  power  to  define  and 

punish  piracies  and 1       8 

Fines.     Excessive  fines  shall  not  be  imposed.     [Amendments] 8    — 

Foreign  coin.    Congress  shall  have  power  to  coin  money,  fix  the  standard  of 

weights  and  measures,  and  to  regulate  the  value  of 1       8 

Foreign  nations,  among  the  States,  and  with  the  Indian  tribes.    Congress  shall 

have  power  to  regulate  commerce  with 1      8 

Foreign  power.    No  State  shall,  without  the  consent  of  Congress,  enter  into 

any  compact  or  agreement  with  any 1     10 

Forfeiture,  except  during  the  life  of  the  person  attainted.  Attainder  of  trea- 
son shall  not  work 3      3 

Formation  of  new  States.    Provisions  relating  to  the 4      3 

Form  of  government.    The  United  States  shall  guarantee  to  every  State  in 

this  Union  a  republican 4      4 

And  shall  protect  each  of  them  against  invasion;  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened), against  domestic  violence 4      4 

Forts,  magazines,  arsenals,  dock-yards,  and  other  needful  buildings.  Congress 
shall  exercise  exclusive  authority  over  all  places  purchased  for  the  erec- 
tion of  1      8 

Freedom  of  speech  or  the  press.    Congress  shall  make  no  law  abridging  the. 

[Amendments]    1    — 

Free  State,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 
A  well-regulated  militia  being  necessary  to  the  security  of  a.  [Amend- 
ments]           2    — 

Fugitives  from  crime  found  in  another  State  shall,  on  demand,  be  delivered 

up  to  the  authorities  of  the  State  from  which  they  may  flee 4      2 

Fugitives  from  service  or  labor  in  one  State,  escaping  into  another  State,  shall 

be  delivered  up  to  the  party  to  whom  such  service  or  labor  may  be  due.       4      2 

a. 

General  welfare  and  secure  the  blessings  of  liberty,  &c.     To  promote  the. 

[Preamble]   —    — 

General  welfare.    Congress  shall  have  power  to  provide  for  the  common  defense 

and   1       8 

Georgia  shall  be  entitled  to  three  Representatives  in  the  first  Congress 1       2 

Gold  and  silver  coin  a  tender  in  payment  of  debts.  No  State  shall  make  any- 
thing but 1     10 

Good  behavior.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their 

offices  during , 3       1 

Government.    The  United  States  shall  guarantee  to  every  State  in  this  Union 

a  republican  form  of 4      4 

And  shall  protect  each 'of  them  against  invasion,  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened) ,  against  domestic  violence * . . . .       4      4 

Grand  jury.    No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 

infamous  crime,  unless  on  the  presentment  of  a.     [Amendments].... . .       5    — 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the  militia 

when  in  actual  service.     [Amendments] 6    — 

Guarantee  to  every  State  in  this  Union  a  republican  form  of  government.    The 

United  States  shall 4      4 

And  shall  protect  each  of  them  against  invasion;  and  on  application  of 
the  legislature  or  of  the  executive  (when  the  legislature  cannot  be  con- 
vened) , -against  domestic  violence 4      4 

H. 

Habeas  corpus  shall  not  be  suspended  unless  in  cases  of  rebellion  or  invasion. 

The  writ  of 1      9 

Beads   of   departments.    Congress   may,    by    l«.w,   vest   the   appointment   of 

inferior  officers  in  the 2      2 

On  any  subject  relating  to  their  duties,  the  President  may  require  the 
written  opinion  of  the  principal  officers  in  each  of  the  executive  depart- 
ments          2      2 

High  crimes  and  misdemeanors.  The  President,  Vice-President,  and  all  civil 
officers  shall  be  removed  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other 2      4 
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Art.  8ec 

House  of  Representatives.    Congress  shall  consist  of  a  Senate  and 1      1 

Shall  be  composed  of  members  chosen  every  second  year 1       2 

Qualifications  of  electors  for  members  of  the 1      2 

No  person  shall  be  a  member  who  shall  not  have  attained  the  age  of 

twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States. .       1      2 
The  executives  of  the  several  States  shall  issue  writs  of  election  to  fill 

vacancies  in  the 1      2 

Shall  choose  their  Speaker  and  other  officers 1      2 

Shall  have  the  sole  power  of  impeachment 1      2 

Shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its  own 

members   1      5 

A  majority  shall  constitute  a  quorum  to  do  business 1      5 

Less  than  a  majority  may  adjourn  from  day  to  day,  and  compel  the 

attendance  of  absent  members 1       5 

May  determine  its  own  rules  of  proceedings 1       5 

May  punish  its  members  for  disorderly  behavior,  and,  with  the  concurrence 

of  two-thirds,  expel  a  member 1       5 

Shall  keep  a  journal  of  its  proceedings 1      5 

8hall  not  adjourn  for  more  than  three  days  during  the  session  of  Congress 

without  the  consent  of  the  Senate 1      5 

Members  shall  not  be  questioned  for  any  speech  or  debate  in  either  House 

or  in  any  other  place 1      6 

No  person  holding  any  office  under  the  United  States  shall,  while  holding 

such  office,  be  a  member  of  the 1      6 

No  person,  while  a  member  of  either  House,  shall  be  appointed  to  an  office 
which  shaH  have  been  created  or  the  emoluments  increased  during  his 

membership   1      6 

All  bills  for  raising  revenue  shall  originate  in  the 1      7 

The    votes   for   President   and   Vice-President   shall   be   counted   in   the 

presence  of  the  Senate  and.     [Amendments] 12    — 

If  no  person  have  a  majority  of  electoral  votes,  then  from  the  three  high- 
est on  the  list  the  House  of  Representatives  shall  immediately,  by  ballot, 

choose  a  President.     [Amendments] 12    — 

They  shall  vote  by  States,  each  State  counting  one  vote.     [Amendments] .     12    — 
A  quorum  shall  consist  of  a  member  or  members  from  two-thirds  of  the 
States,  and  a  majority  of  all  the  States  shall  be  necessary  to  the  choice 

of  a  President.     [Amendments] 12    — 

No  person  having  as  a  legislative,  executive,  or  judicial  officer  of  the 
United  States,  or  of  any  State,  taken  an  oath  to  support  the  Constitu- 
tion, and  afterwards  engaged  in  insurrection  or  rebellion  against  the 

United  States,  shall  be  a  member  of  the.     [Amendments] 14      3 

But  Congress  may,  bv  a  vote  of  two-thirds  of  each  House,  remove  such 
disability.     [Amendments]   14      3 


I. 

Imminent  danger  as  will  not  admit  of  delay.  No  State  shall,  without  the  con- 
sent of  Congress,  engage  in  war,  unless  actually  invaded  or  in  such 1 

Immunities.  Members  of  Congress  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  attend- 
ance at  the  session  of  their  respective  houses,  and  in  going  and 
returning  from  the  same 1 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 
owner  in  time  of  peace.     [Amendments] 3 

No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same 
offense.      [Amendment*]    5 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
in  which  they  reside.     [Amendments] 14 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States.     [Amendments] 14 

Nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.     [Amendments] 14 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 

law.     [Amendments]    14 

Impeachment.    The  President  may  grant  reprieves  and  pardons  except  in  cases 

of   2 

The  House  of  Representatives  shaJl  have  the  sole  power  of 1 
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Art.  Sec. 

Impeachment  for  and  conviction  of  treason,  bribery,  and  other  high  crimes  and 
misdemeanors.  The  President,  Vice-President,  and  all  civil  officers  shall 
be  removed  upon 2      4 

Impeachments.    The  Senate  shall  have  the  sole  power  to  try  all 1       3 

The  Senate  shall  be  on  oath,  or  affirmation,  when  sitting  for  the  trial  of . .       1       3 
When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall 

preside 1       3 

No  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the 

members  present 1      3 

Judgment  shall  not  extend  beyond  removal  from  office  and  disqualification 

to  hold  office 1       3 

But  the  party  convicted  shall  be  liable  to  indictment  and  punishment 

according  to  law 1       3 

Importation  of  slaves  prior  to  1808  shall  not  be  prohibited  bv  the  Congress. . .       1       9 
But  a  tax  or  duty  -of  ten  dollars  for  each  person  may  be  imposed  on  such . .       1       0 

Imports  or  exports  except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws.  No  State  snail,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on 1     10 

Imports  or  ewports  laid  by  any  State  shall  be  for  the  use  of  the  Treasury. 

The  net  produce  of  all  duties  on 1     10 

Imports  or  exports  shall  be  subject  to  the  revision  and  control  of  Congress. 

AH  laws  of  States  laying  duties  on 1     10 

Imposts  and  excises.  'Congress  shall   have  power  to  lay  and  collect  taxes, 

duties    1      8 

Shall  be  uniform  throughout  the  United  States.    All  taxes,  duties 1       8 

Inability  of  the  President,  the  powers  and  duties  of  his  office  shall  devolve  on 

the  Vice-President.    In  case  of  the  death,  resignation,  or 2       1 

Inability  of  the  President  or  Vice-President.     Congress  may  provide  by  law 

for  the  case  of  the  removal,  death,  resignation,  or 2       1 

Income  taxes.  Congress  shall  have  power  to  lay  and  collect  without  appor- 
tionment among  the  several  States,  and  without  regard  to  any  census 
or   enumeration.     [Amendments! 16    — 

Indian  tribes.     Congress  shall  have  power  to  regulate  commerce  with  the. ...       1       8 

Indictment  or  presentment  of  a  grand  jury.    No  person  shall  be  held  to  answer 

for  a  capital  or  infamous  crime  unless  on.    [Amendments] 5    — 

Except  in  cases  arising  in  the  land  and  naval  forces,  and  in  the  militia 

when  in  actual  service.     [Amendments] 5    — 

Indictment,  trial,  judgment,  and  punishment,  according  to  law.  The  party 
convicted  in  case  of  impeachment  shall  nevertheless  be  liable  and  subject 
to  1      3 

Infamous  crime  unless  on  presentment  or  indictment  of  a  grand  jury.     No 

person  shall  be  held  to  answer  for  a  capital  or.     [Amendments] 5    — 

Inferior  courts.    Congress  shall  have  power  to  constitute  tribunals  inferior 

to  the  Supreme  Court 1      8 

Inferior  courts  as  Congress  may  establish.    The  judicial  power  of  the  United 

States  shall  be  vested  in  one  Supreme  Court  and  such 3      1 

The  judges  of  both  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during  good  behavior 3      1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 
office    3       1 

Inferior  officers  in  the  courts  of  law,  in  the  President  alone,  or  in  the  heads 
of  Departments.  Congress,  if  they  think  proper,  may  by  law  vest  the 
appointment  of   2      2 

Inhabitant  of  the  State  for  which  he  shall  be  chosen.  No  person  shall  be  a 
Senator  who  shall  not  have  attained  the  age  of  thirty  years,  been  nine 
years  a  citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  ' 1      3 

Insurrection  or  rebellion  against  the  United  States.  No  person  shall  be  a 
Senator  or  Representative  in  Congress,  or  presidential  elector,  or  hold 
any  office,  civil  or  military,  under  the  United  States,  or  any  State,  who, 
having  taken  an  oath  as  a  legislative,  executive,  or  judicial  officer  of  the 
United  States,  or  of  a  State,  afterwards  .engaged  in.  [Amendments] . .  14  3 
But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 
disabilities.     [Amendments]    14      3 

Insurrection  or  rebellion  against  the  United  States.    Debts  declared  illegal  and 

void  which  were  contracted  in  aid  of.     [Amendments] 14      4 

Insurrections  and  repel  invasions.    Congress  shall  provide  for  calling  forth  the 

militia  to  suppress 1      8 
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Invasion.    No  State  shall,  without  the  consent  of  Congress,  engage  in  war 

unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit 

of  delay i     10 

Invasion.    The  writ  of  habeas  corpus  shall  not  be  suspended  unless  in  case  of 

rebellion  or 1      9 

Invasion  and  domestic  violence.     The  United  States  shall  protect  each  State 

against   4      4 

Invasions.    Congress  shall  provide  for  calling  forth  the  militia  to  suppress 

insurrections  and  repel 1      8 

Inventors  and  authors  in  their  inventions  and  writings.     Congress  may  pass 

laws  to  secure  for  limited  times  exclusive  rights  to 1      8 

Involuntary  servitude,  except  as  a  punishment  for  crime,  abolished  in  the 

United  States.    Slavery  and.     [Amendments] 13      1 

J. 

Jeopardy  of  life  and  limb  for  the  same  offense.    No  person  shall  be  twice  put 

in.     [Amendments]    5    — 

Journal  of  its  proceedings.    Each  House  shall  keep  a 1      6 

Judges  in  every  State  shall  be  bound  by  the  Constitution,  the  laws  and  treaties 

of  the  United  States,  which  shall  be  the  supreme  law  of  the  land 6    — 

Judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices  during  good 

behavior    3       1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 

office 3      1 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  any  office  of  honor,  trust,  or 

profit  under  the  United  States » 1      3 

But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment  according  to  law 1       3 

Judicial  power  of  the  United  States.    Congress  shall  have  power  to  constitute 

tribunals  inferior  to  the  Supreme  Court 1      8 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may  from  time  to  time 

ordain  and  establish 3       1 

The  judges  of  the  Supreme  and  inferior  courts  shall  hold  their  offices 

during  good  behavior 3       1 

Their  compensation  shall  not  be  diminished  during  their  continuance  in 

office   3       1 

It  shall  extend  to  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United  States 3      2 

To  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls. .       3 

To  all  cases  of  admiralty  and  maritime  jurisdiction 3      2 

To  controversies  to  which  the  United  States  shall  be  a  party 3      2 

To  controversies  between  two  or  more  States 3       2 

To  controversies  between  a  State  and  citizens  of  another  State.  .• 3      2 

To  controversies  between  citizens  of  different  States 3      2 

To  citizens  of  the  same  State  claiming  lands  under  grants  of  different 

States    3      2 

To  controversies  between  a  State  or  its  citizens  and  foreign  states,  citizens, 

or  subjects   3      2 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party,  the  Supreme  Court  shall  have 

original   jurisdiction    *3      2 

In  all  other  cases  before  mentioned,  it  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and  under  such  regulations 

as  Congress  shall   make 3      2 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury. .       3      2 
The  trial  shall  be  held  in  the  State  where  the  crimes  shall  have  been  com- 
mitted         3      2 

But  when  not  committed  in  a  State,  the  trial  shall  be  at  such  place  or 

places  as  Congress  may  by  law  have  directed 3      2 

The  judicial  power  of  the  United  States  shall  not  be  held  to  extend  to 
any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens  or  subjects  of 
any   foreign   State.      [Amendments] 11    — 
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Judicial  proceedings  of  every  other  State.    Full  faith  and  credit  shall  be  given 

in  each  State  to  the  acts,  records,  and 4       1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and  pro- 
ceedings   ..      4       1 

Judicial  and  executive  officers  of  the  United  States  and  of  the  several  States 

shall  be  bound  by  an  oath  to  support  the  Constitution 6    — 

Judiciary.  The  Supreme  Court  shall  have  original  jurisdiction  in  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  in 

which  a  State  may  be  a  party 3      2 

The  Supreme  Court  shall  have  appellate  jurisdiction  both  as  to  law  and 

fact,  with  such  exceptions  and  regulations  as  Congress  may  make 3      2 

Junction  of  two  or  more  States  or  parte  of  States  without  the  consent  of  the 

legislatures  and  of  Congress.    No  State  shall  Be  formed  by  the 4      3 

Jurisdiction  of  another  State.     No  new  State  shall,  without  the  consent  of 

Congress,  be  formed  or  erected  within  the 4      3 

Jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  Congress  may  make.  The  Supreme  Court  shall  have 
appellate   3      2 

Jurisdiction.  In  all  cases  affecting  ambassadors  and  other  public  ministers 
and  consuls,  and  in  cases  where  a  State  is  a  party,  the  Supreme  Court 
shall  have  original 3      2 

Jury.     The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by . .       3      2 
In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public 

trial  by.     [Amendments] 6    — 

All  suits  at  common  law,  where  the  value  exceeds  twenty  dollars,  shall 

be  tried  by.    [Amendments] 7    — 

Where  a  fact  has  been  tried  by  a  jury  it  shall  not  be  re-examined  except 

by  the  rules  of  the  common  law.     [Amendments] 7    — 

Just  compensation.  Private  property  shall  not  be  taken  for  public  use  with- 
out.    [Amendments]    : 5    — *• 

Justice,  insure  domestic  tranquillity,  &c.    To  establish..     [Preamble] —    — 

L. 

Labor,  in  one  State  escaping  into  another  State  shall  be  delivered  up  to  the 
party  to  whom  such  service  or  labor  may  be  due.  Fugitives  from 
service    or    4      2 

Land  and  naval  forces.     Congress  shall  make  rules  for  the  government  and 

regulation  of  the . 1      8 

Law  and  fact,  with  exceptions  and  under  regulations  to  be  made  by  Congress. 

The  Supreme  Court  shall  have  appellate  jurisdiction  as  to 3      2 

Law  of  the  land.    The  Constitution,  the  laws  made  in  pursuance  thereof,  and 

treaties  of  the  United  States,  shall  be  the  supreme 6    — 

The  judges  in  every  State  shall  be  bound  thereby 6    — 

Law  of  nations.    Congress  shall  provide  for  punishing  offenses  against  the. ...       1       8 

Laws.  Congress  shall  provide  for  calling  forth  the  militia  to  suppress  insur- 
rection, repel  invasion,  and  to  execute  the 1      8 

Laws  and  treaties  of  the  United  States.     The  judicial  power  shall  extend  to 

all  cases  in  law  and  equity  arising  under  the  Constitution,  or  the 3      2 

Laws  necessary  to  carry  into  execution  the  powers  vested  in  the  government, 
or  in  any  department  or  officer  of  the  United  States.  Congress  shall 
make  all   1       8 

Legal  tender  in  payment  of  debts.    No  State  shall  make  anything  but  gold  and 

silver  coin  a.  1     10 

Legislation  in  all  cases  over  such  district  as  may  become  the  seat  of  govern- 
ment.   Congress  shall  exercise  exclusive 1       8 

Over  all  places  purchased  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings.  Congress  shall  exercise 
exclusive   1      8 

Legislation.  Congress  shall  have  power  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  all  the  powers  vested  by  the  Constitution 
in  the  Government  of  the  United  States,  or  in  any  department  or 
officer  thereof 1       8 

Legislation.     Congress  shall  have  power  to  enforce  article  xiii,  prohibiting 

slavery,  by  appropriate.     [Amendments] 13      2 

Congress   shall   nave   power   to   enforce   the   fourteenth    amendment  by 

appropriate.     [Amendments]   14      5 


62  INDEX  TO  CONSTITUTION 

Art.  Sec 
Legislation.    Congress  shall. have  power  to  enforce  the  fifteenth  amendment  by 

appropriate.     [Amendments]    15      2 

Legislative  powers  herein  granted  shall  be  vested  in  Congress.    All 1       1 

Legislature,   or   the  Executive    (when   the  legislature  cannot  be  convened). 

The    United   States    shall    protect    each    State   against   invasion    and 

domestic  violence,  on  the  application  of  the 4      4 

Legislatures  of  two-thirds  of  the  States,  Congress  shall  call  a  convention  for 

proposing  amendments  to  the  Constitution.    On  the  application  of  the. .       5    — 

Letters  of  marque  and  reprisal.    Congress  shall  have  power  to  grant 1       8 

No  State  shall  grant 1     10 

Liberty   to  ourselves   and   our   posterity,   &c.     To  secure  the  blessings  of. 

[Preamble]    .   .    —    — 

Life,  liberty,  and  property  without  due*  process  of  law.     No  person  shall  be 

compelled  in  any  criminal  case  to  be  a  witness  against  himself,  nor  be 

deprived  of.     [Amendments] 5    — 

No  State  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 

United  States,  nor  deprive  any  person  of.     [Amendments] 14       1 

Life  or  limb  for  the  same  offense.    No  person  shall  be  twice  put  in  jeopardy  of. 

[Amendments] 5    — 

Loss  or  emancipation  of  any  slave  shall  be  held  illegal  and  void.    Claims  for 

the.     [Amendments]    14      4 

M. 

Magazines,  arsenals,  dock-yards,  and  other  needful  buildings.    Congress  shall 

have  exclusive  authority  over  a]l  places  purchased  for  the  erection  of . .       1       8 

Majority  of  each  House  shall  constitute  a  quorum  to  do  business.    A 1      5 

But  a  smaller  number  may  adjourn  from  day  to  day  and  may  be  authorized 

to  compel  the  attendance  of  absent  members 1      5 

Majority  of  all  the  States  shall  be  necessary  to  a  choice.     When  the  choice 

of  a  President  shall  devolve  on  the  House  of  Representatives,  a  quorum 

shall  consist  of  a  member  or  members  from  two-thirds  of  the  States; 

but  a.     [Amendments] • 12    — 

When   the   choice  of   a  Vice-President   shall   devolve   on  the   Senate,   a 

quorum  shall  consist  of  two-thirds  of  the  whole  number  of  Senators, 

and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 

[Amendments]    -12    — 

Maritime    jurisdiction.     The   judicial    power    shall    extend   to   all    cases   of 

admiralty   and 3      2 

Marque  and  reprisal.    Congress  shall  have  power  to  grant  letters  of 1       8 

No  State  shall  grant  any  letters  of 1     10 

Maryland  entitled  to  six  Representatives  in  the  first  Congress 1       2 

Massachusetts  entitled  to  eight  Representatives  in  the  first  Congress 1       2 

Measures.    Congress  shall  fix  the  standard  of  weights  and 1       8 

Meeting  of  Congress.    The  Congress  shall  assemble  at  least  once  in  every  year, 

and  such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they 

shall  by  law  appoint  a  different  day 1       4 

Members  of  Congress  and  of  State  legislatures  shall  be  bound  by  oath  or 

affirmation  to  support  the  Constitution 6    — 

Militia   to   execute   the   laws,    suppress    insurrections,    and    repel    invasions.    • 

Congress  shall  provide  for  calling  forth  the 1       8 

Congress  shall  provide  for  organizing,  arming,  and  disciplining  the....  1  8 
Congress    shall   provide   for   governing   such   part   of    them    as    may   be 

employed  by  the  United  States 1      8 

Reserving  to  the  States  the  appointment  of  the  officers  and  the  right  to 

train  the  militia  according  to  the  discipline  prescribed  by  Congress...  1  8 
A  well-regulated  militia  being  necessary  to  the  security  of  a  free  State, 

the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed. 

[Amendments]    2    — 

Misdemeanors.     The  President,  Vice-President,  and  all  civil  officers  shall  be 

removed  on   impeachment   for  and   conviction   of   treason,   bribery,  or 

other  high  crimes  and 2      4 

Money  on  the  credit  of  the  United  States.     Congress   shall  have  power  to 

borrow : 1       8 

Regulate  the  value  thereof   and  of  foreign   coin.     Congress  shall   have 

power    to    coin 1       8 

Money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  appropriation 

made  by  law.     No 1      0 
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Money.     Shall  be  published  from  time  to  time.     A  regular  statement  and 

account  of  receipts  and  expenditures  of  public 1      9 

For  raising  and  supporting  armies.    No  appropriation  of  money  shall  be 

for  a  longer  term  than  two  years 1      8 

N. 

Nations.     Congress  shall  have  power  to  regulate  commerce  with  foreign ....       1      8 

Congress  shall  provide  for  punishing  offenses  against  the  law  of 1       8 

Natural-born  citizen,  or  a  citizen  at  the  adoption  of  the  Constitution,  shall 

be  eligible  to  the  office  of  President.    No  person  except  a 2       1 

Naturalization.    Congress  shall  have  power  to  estabish  a  uniform  rule  of 1       8 

Naturalized  in  the  United  States,  and  subject  to  their  jurisdiction,  shall  be 
citizens  of  the  United  States  and  of  the  States  in  which  they  reside. 

All  persons   born,   or.      [Amendments] 14       1 

Naval  forces.    Congress  shall  make  rules  and  regulations  for  the  government 

and  regulation  of  the  land  and • 1       8 

Navy.     Congress  shall  have  power  to  provide  and  maintain  a 1       8 

New  Hampshire  entitled  to  three  Representatives  in  the  first  Congress 1       2 

New  Jersey  entitled  to  four  Representatives  in  the  first  Congress 1      2 

New  States  may  be  admitted  by  Congress  into  this  Union 4      3 

But  no  new  State  shall  be  formed  within  the  jurisdiction  of  another 

State  without  the  consent  of   Congress 4      3 

Nor  shall  any  State  be  formed  by  the  junction  of  two  or  more  States  or 
parts  of  States,  without  the  consent  of  the  legislatures  and  of  Con- 
gress           4      3 

New  York  entitled  to  six  Representatives  in  the  first  Congress 1       2 

Nobility  shall  be  granted  by  the  United  States.    No  title  of 1       9 

No  State  shall  grant  any  title  of 1     10 

Nominations  for  office  by  the  President.  The  President  shall  nominate,  and, 
by   and   with  the   advice   and   consent   of   the   Senate,   shall   appoint 

ambassadors   and  other   public   officers 2      2 

He  may  grant  commissions  to  fill  vacancies  that  happen  in  the  recess  of 

the  Senate,  which  shall  expire  at  the  end  of  their  next  session 2      2 

North  Carolina  entitled  to  five  Representatives  in  the  first  Congress 1      2 

Number  of  electors  for  President  and  Vice-President  in  each  State  shall  be 
equal  to  the  number  of  Senators  and  Representatives  to  which  such 
State  may  be  entitled  in  Congress 2      1 

O. 

Oath  of  office  of  the  President  of  the  United  States.    Form  of  the 2      1 

Oath  or  affirmation.    No  warrants  shall  be  issued  but  upon  probable  cause 

supported    by.      [Amendments] 4    — 

Oath  or  affirmation  to  support  the  Constitution.  Senators  and  Representa- 
tives, members  of  State  legislatures,  executive  and  judicial  officers  of 

the  United  States  and  of  the  several  States,  shall  be  bound  by 6    — 

But  no  religious  test  shall  ever  be  required  as  a  qualification  for  office. .       6    — 
The  Senators  when  sitting  to  try  impeachment  shall  be  on 1       3 

Objections.    If  he  shall  not  approve  it,  the  President  shall  return  the  bill  to 

the  House  in  which  it  originated  with  his 1       7 

Obligation  of  contracts.    No  State  shall  pass  any  ex  post  facto  law,  or  law 

impairing    the    1     10 

Obligations  incurred  in  aid  of  insurrection  or  rebellion  against  the  United 

States  to  be  held  illegal  and  void.    All  debts  or.     [Amendments] 14      4 

Offense.     No  person  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the 

same.      [Amendments]     5    — 

Offenses  against  the  law  of  nations.    Congress  shall  provide  for  punishing..       1       8 
Against    the    United    States,    except    in    cases    of    impeachment.      The 
President  may  grant  reprieves  or  pardons  for 2      2 

Office  under  the  United  States.    No  person  shall  be  a  member  of  either  House 

while   holding    any    civil 1       6 

No  Senator  or  Representative  shall  be  appointed  to  any  office  under  the 
United  States  which  shall  have  been  created;  or  its  emoluments  increased, 

during  the  term  for  which  he  is  elected 1       6 

Or  title  of  any  kind  from  any  king,  prince,  or  foreign  state,  without  the 
consent  of  Congress.  No  person  holding  any  office  under  the  United 
States  shall  accept  of  any  present,  emolument 1      9 


64  INDEX  TO  CONSTITUTION 

Art  8ec 

Office  of  President,  in  case  of  his  removal,  death,  resignation,  or  inability, 

ahall  devolTe  on  the  Vice-President.    The  powers  and  duties  of  the.  - .".       2      1 
During  the  term  of  four  Tears.     The  President  and  Vice-President  shall 

hold 2       1 

Of  trust  or  profit  under  the  United  States  shall  be  an  elector  for  Presi- 
dent and  V ice- President.     No  person  holding  an 2      1 

Civil  or  military  under  the  United  States,  or  any  State,  who  had  taken 
an  oath  as  a  legislative,  executive,  or  judicial  officer  "of  the  United 
States,  or  of  any  State,  and  afterward  engaged  in  insurrection  or  rebel- 
lion. Ko  person  shall  be  a  Senator,  Representative,  or  Presidential 
elector,  or  hold  any.     [Amendments] 14      3 

Officer*  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  Depart- 
ments.    Congress  mav  vest  the  appointment  of  inferior 2      S 

Of  the  United  States  shall  be  removed  on  impeachment  for  and  convic- 
tion of  treason,  bribery,  or  other  high  crimes  and  misdemeanors.     Tne 

President,  Vice-President,   and   all   civil 2      4 

The  House  of  Representatives  shall  choose  their  Speaker  and  other 1      2 

The  Senate,  in  the  absence  of  the  Vice-President,  shall  choose  a  President 

pro  tempore,  and  also  their  other 1       3 

Office*  becoming  vacant  in  the  recess  of  the  Senate  may  be  filled  by  the  Presi- 
dent, the  commissions  to  expire  at  the  end  of  the  next  session 2      2 

One-fifth  of  the  members  present,  be  entered  on  the  journal  of  each  House. 

The  yeas  and  nays  shall,  at  the  desire  uf 1       5 

Opinio*  of  the  principal  officers  in  each  of  the  Executive  Departments  on  any 
subject  relating  to  their  duties.  The  President  may  require  the 
written     ." 2      2 

Order,  resolution,  or  vote  (except  on  a  question  of  adjournment1  requiring 
the  concurrence  of  the  two  Houses,  shall  be  presented  to  the  President. 
Every     1      7 

Original  jurisdiction,  in  all  cases  affecting  ambassadors,  other  public  min- 
isters, and  consuls,  and  in  which  a  State  mav  be  a  part  v.  Tne  Supreme 
Court  shall  have " 3      2 

Overt  art.  or  on  confession  in  open  court.    Conviction  of  treason  shall  be  on  the 

testimony  of  two  witnesses  to  the 3      3 

P. 

Pardons^  except  in  cases  of  impeachment.    The  President  mav  grant  reprieves 

and     ." 2      2 

Patent  rights  to  inventors.    Congress  may  pass  laws  for  securing 1       8 

Peace.     Members  of  Congress  shall  not  be  privileged  fr**n  arrest  for  treason. 

felony,  and  breach  of  the " 1       6 

Xo  State  shall,  without  the  consent  of  Congress,  keep  troops  or  ships  of 

war  in  time  of .". 1     10 

Xo  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 

owner  in  time  of.     [ Amendments! 3    — 

Pennon*  and  lounti'Ss  shall  not  be  questioned.  The  validity  of  the  public 
debt  incurred  in  suprressing  insurrection  and  re^viL:  «  a*a:r.sc  the 
United    States,    incl-:\i:risr   the   debt    for.      [A-nendraertsl    .  ? 14       4 

Pernnjyirvmi*  entitled  to  etcht   Representatives  in  the  first  Cor.*ress 1       2 

People  peaceably  to  assemble  and  peti:i  c  for  redress  of  grievances*  shall  not 

be  abridged  by  Congress.     The   risrht   of   the.      f  A~eedrr.ects!    1     — 

To  keep  and  bear  arms  shall  cot  N?  infringed.  A  well-reflated  militia 
bein?  necessarv  tc  the  securitv  of  a  free  State,  the  rust  oi  the.  (Amend- 
ments?      " 2    — 

To  be  sevure  in  their  :vrs«>fcs.  h-Kises*  papers,  and  erTects*  a&air.s;  unrea- 
sonable searches  ani  seizures  shall  not  be  v:-:I*ted.  Fie  n*ht  of  the. 
[Amercer.: » 4    — 

People*     The  er.~.:m*rat:  >c  of  certain  r.^ts  in  the  Const  ?rst:.*c  shall  oc  he 

hell  t  *  lev  vr  di-rvir*.^     -.'wrs  re**::  ?d  *»v  t'.e.     [  Atsen  :— ent>*    ....       9    — 
P:wers  n  t  .t:*.<:  .rated  to  the  I  r::ed  >:a:e<.  r   r  rr.Vv:teu  to-  the  States. 

are  reserved  to  :b*  Stores  or  to  :ve.     '  \— - *•  :**>—.t*l    10    — » 

Fer'rfcf   I'm.   *,  +:      T     est.«v*:sh   a  ~vre       '.  r>  *••  '  \  %  —    — 

f*tT~Kr**.    -vx'j,    Tvi'rrs.     ar  i     e  ■*<:>;  ts     a^ r«*rst     urr*«<»v  tvIe    searvbes    and 

se-.riTMk     TV  ;  *>«  v\'  >val*  be  sov.rvd  :»•  :k-:r.     »  V-*i*7  .itnerts' 4     — 

P.*"9c*s.  is  a-y  State  r.  i\  tv  — <  rr  vr  t>  *  v***t    *v  C  -  *t  rv  rr>.  "-:te»t  rr:  r 

to*  1*  <.      V'v  —  \r-c*  —      -   ;•■  v "•'*'•  r    .»f   <  -\            .    .                  \,    .        1       9 
p-~   i  :  i\    *.-   ;  :ty  .■•:  ten  d  V.a-s  >W.   >e  .~*-\x>i  .k*.  th;»  irrtx  :tat:  a  .>f 
ea.h    ;:    st:  h     ." I      9 
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Art.  Sec. 
Petition  for  the  redress  of  grievances.    Congress  shall  make  no  law*  abridging 

the  right  of  the  people  peaceably  to  assemble  and  to.     [ Amendments] . .       1    — 
Piracies  and  felonies  committed  on  the  high  seas.    Congress  shall  define  and 

punish 1       8 

Place  than  that  in  which  the  two  Houses  shall  be  sitting.  Neither  House  dur- 
ing the  session  shall,  without  the  consent  of  the  other,  adjourn  for  more 

than  three  days,  nor  to  any  other 1      5 

Places  of  choosing  Senators.    Congress  may  by  law  make  or  alter  regulations 

for  the  election  of  Senators  and  Representatives,  except  as  to  the 1       4 

Ports  of  one  State  over  those  of  another.    Preference  shall  not  be  given  by  any 

regulation  of  commerce  or  revenue  to  the ". 1      9 

Vessels  clearing  from  the  ports  of  one  State  shall  not  pay  dutieB  in 

another    : 1      9 

Post  offices  and  post  roads.    Congress  shall  establish 1       8 

Powers  herein  granted  shall  be  vested  in  Congress.     All  legislative 1       1 

Powers  vested  by  the  Constitution  in  the  Government  or  in  any  Department  or 
officer  of  the  United  States.    Congress  shall  make  all  laws  necessary  to 

carry   into  execution   the 1       8 

Powers  and  duties  of  the  office  shall  devolve  on  the  Vice-President,  on  the 

removal,  death,  resignation,  or  inability  of  the  President.     The 2       1 

Powers  not  delegated  to  the  United  States  nor  prohibited  to  the  States  are 

reserved  to  the  States  and  to  the  people.     [Amendments] 10    — 

The  enumeration  of  certain  rights  in  this  Constitution  shall  not  be  held 

to  deny  or  disparage  others  retained  by  the  people.     [Amendments] ...       9    — 
Preference,  by  any  regulation  of  commerce  or  revenue,  shall  not  be  given  to 

the  ports  of  one  State  over  those  of  another 1       9 

Prejudice  any  claims  of  the  United  States  or  of  any  particular  State  in  the 
territory  or  property  of  the  United  States.  Nothing  in  this  Constitu- 
tion shall   4      3 

Present,  emolument,  office,  or  title  of  any  kind  whatever  from  any  king, 
prince,  or  foreign  state.    No  person  holding  any  office  under  the  United 

States  shall,  without  the  consent  of  Congress,  accept  any 1      9 

Presentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forceB,  or  in  the  militia  when  in  actual  service.  No 
person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 

crime  unless  on   a.      [Amendments] 5    — 

President  of  the  United  States.     The  Senate  shall  choose  a  President  pro 

tempore  when  the  Vice-President  shall  exercise  the  office  of 1       3 

The  Chief  Justice  shall  preside  upon  the  trial  of  the 1       3 

Shall  approve  and  sign  all  bills  passed  by  Congress  before  they  shall 

become  laws  1 

Shall  return  to  the  House  in  which  it  originated,  with  his  objections, 

any  bill  which  he  shall  not  approve 1 

If  not  returned  within  ten  days  (Sundays  excepted),  it  shall  become 
a   law,   unless  Congress   shall   adjourn  before  the  expiration   of   that 

time    * 1 

Every  order,  resolution,  or  vote  which  requires  the  concurrence  of  both 

Houses,  except  on  a  question  of  adjournment,  shall  be  presented  to  the. .       1 
If  disapproved  by  him,  shall  be  returned  and  proceeded  on  as  in  the  case 

of  a  bill 1 

The  executive  power  shall  be  vested  in  a 2 

He  shall  hold  his  office  during  the  term  of  four  years 2 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resigna- 
tion, or  inability  to  discharge  the  duties  of  his  office,  the  Vice-Presi- 
dent shall  perform  the  duties  of 2 

Congress  may  declare,  by  law,  in  the  case  of  the  removal,  death,  resigna- 
tion, or  inability  of  the  President,  what  officer  shall  act  as 2 

The  President  shall  receive  a  compensation  which  shall  not  be  increased 
nor  .diminished  during  his  term,  nor  shall  he  receive  any  other  emolu- 
ment from  the  United  States 2 

Before  he  enters  upon  the  execution  of  his  office  he  shall  take  an  oath  of 

office    2 

Shall  be  commander-in-chief  of  the  Army  and  Navy  and  of  the  militia 

of  the  States  when  called  into  actual  service 2 

He  may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each 

of  the  Executive  Departments 2 

He  may  grant  reprieves  or  pardons  for  offenses,  -except  in  cases  of  impeach- 
ment        2 
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\ 

Art.  8ec 
President  of  the  "United  States.    He  may  make  treaties  by  and  with  the  advice 

and  consent  of  the  Senate,  two-thirds  of  the  Senators  present  concurring.      2      2 
He  may   appoint,   by  and  with  the  advice  and  consent  of   the  Senate, 
ambassadors,  other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  whose  appointments  may   be  authorized 

by  law  and  not  herein  provided  for 2      2 

Congress  may  vest  the  appointment  of  inferior  officers  in  the 2      2 

He  may  fill  up  all  vacancies  that  may  happen  in  the  recess  of  the  Senate 

by  commissions  which  shall  expire  at  the  end  of  their  next  session 2      2 

He  shall  give  information  to  Congress  of  the  state  of  the  Union,  and 

recommend  measures    2      3 

On  extraordinary  occasions  he  may  convene  both  Houses  or  either  House 

of   Congress    2       3 

In  case  of  disagreement  between  the  two  Houses  as  to  the  time  of  adjourn- 
ment, he  may  adjourn  them  to  such  time  as  he  may  think  proper 2      3 

He  shall  receive  ambassadors  and  other  public  ministers 2      3 

He  shall  take  care  that  the  laws  be  faithfully  executed 2      3 

He  shall  commission  all  the  officers  of  the  United  States 2      3 

On  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 

crimes  and  misdemeanors,  shall  be  removed  from  office.    The -2      4 

No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States 

at  the  adoption  of  the  Constitution,  shall  be  eligible  to  the  office  of 2      1 

No  person  who  shall  not  have  attained  the  age  of  thirty-five  years  and 
been  fourteen  years  a  citizen  of  the  United  States  shall  be  eligible  to 

the  office  of 2      1 

President  and  Vice-President.  Manner  of  choosing.  Each  State,  by  its  legis- 
lature, shall  appoint  a  number  of  electors  equal  to  the  whole  number  of 
Senators  and  Representatives  to  which  the  State  may  be  entitled  in  the 

Congress    2       1 

No  Senator  or  Representative  or  person  holding  an  office  of  trust  or  profit 

under  the  United  States  shall  be  an  elector 2       1 

Original  and  superseded  provisions 2       1 

Congress  may  determine  the  time  of  choosing  the  electors  and  the  day  on 
which  they  shall  give  their  votes,  which  day  shall  be  the  same  through- 
out the  United   States 2       1 

The  electors  shall  meet  in  their  respective  States  and  vote  by  ballot  for 
President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an 

inhabitant  of  the  same  State  with  themselves.     [Amendments] 12    — 

They  shall  name  in  distinct  ballots  the  person  voted  for  as  President  and 

the  person  voted  for  as   Vice-President.      [Amendments] 12    — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  President  and 
as  Vice-President,  which  they  shall  sign  and  certify  and  transmit  sealed 
to  the  President  of  the  Senate  at  the  seat  of  government.  [Amend- 
ments]         12    — 

The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House 
of  Representatives,  open  all  the  certificates,  and  the  votes  shall  then 

be  counted.      [Amendments] 12    — 

The  person  having  the  greatest  number  of  votes  shall  be  the  President,  if 
such  number  be  a  majority  of  the  whole  number  of  electors  appointed. 

[Amendments]     12    — 

If  no  person  have  such  majority,  then  from  the  persons  having  the  highest 
numbers,  not  exceeding  three,  on  the  list  of  those  voted  for  as  President, 
the  House  of  Representatives  shall  choose  immediately,  by  ballot,  the 

President.     [Amendments]    * 12    — 

In  choosing  the  President,  the  votes  shall  be  taken  by  States,  the  repre- 
sentation from  each  State  having  one  vote.     [Amendments] 12    — 

A  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  States,  and  a  majority   of  all  the  States  shall  be 

necessary  to  a  choice,      [Amendment*] . .". 12    — 

But  if  no  choice  shall  be  made  before  the  4th  of  March  next  following, 
then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the 

death  or  disability  of  the  President.     [Amendments] 12    — 

President  of  the  Senate,  but  shall  have  no  vote  unless  the  Senate  be  equally 

divided.     The  Vice-President   shall   be 1       3 

President  pro  tempore.     In  the  absence  of  the  Vice-President  the  Senate  shall 

choose  a , ,, 1      3 
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Art.  Sec. 
President  pro  tempore.    When  the  Vice-President  shall  exercise  the  office  of 

President  of  the  United  States,  the  Senate  shall  choose  a 1      3 

Pre**.    Congress  shall  pass  no  law  abridging  the  freedom  of  speech  or  of  the. 

[Amendments]     1    — 

Previous  condition  of  servitude.  The  right  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any 

State,  on  account  of  race,  color,  or.     [Amendments] 15       1 

Private  property  shall  not  be  taken  for  public  use  without  just  compensation. 

[Amendments]    .• 5    — 

Privilege.  Senators  and  Representatives  shall,  in  all  cases  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their  respective  Houses,  and  in  going  to  and 

returning  from  the  same 1      6 

They  shall  not  be  questioned  for  any  speech  or  debate  in  either  House 

in  any  other  place 1       6 

Privileges  and  immunities  of  citizens  of  the  United  States.  The  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges  and  immunities  of  the 

citizens  of  the  several  State© 4      2 

No  soldier  shall  be  quartered  in  any  house  without  the  consent  of  the 

owner  in  time  of  peace.     [Amendments] 3    — 

(No  person  shall  be  twice  put  in  jeopardy  of  life  and  limb  for  the  same 

offense.     [Amendments]    5    — 

All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 

in  which  they  reside.     [Amendments] 14      1 

No  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 

or  immunities  of  citizens  of  the  United  States.     [Amendments] 14       1 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property  without  due 

process  of  law.    [Amendments]  14      1 

Nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  its 

laws.      [Amendments]    14       1 

Prizes  captured  on  land  or  water.     Congress  shall  make  rules  concerning.. ..       1       8 
Probable  cause.    The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not   be  violated.     And   no   warrant   shall   issue   for   such    but   upon. 

[Amendments]    4    — 

Process  of  law.  No  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property, 

without  due.      [Amendments] 5    — 

No  State  shall  deprive  any  person  of  life,  liberty,  or  property,  without 

due.     [Amendments]    14      1 

Process  for  obtaining  witnesses  in  his  favor.    In  all  criminal  prosecutions  the 

accused  shall  have.     [Amendments] 6    — 

Progress  of  science  and  useful  arts.     Congress  shall  have  power  to  promote  - 

the    1      8 

Property  of  the  United  States.  Congress  may  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or 4      3 

Property,  without  due  process  of  law.  No  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself;  nor  shall  he  be  deprived 

of  his  life,  liberty,  or.     [Amendments] 5    — 

No  State  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  deprive  any  person  of  his  life,  liberty,  or.  [Amend- 
ments]     ' • .*•;••     **      * 

Prosecutions.    The  accused  shall  have  a  speedy  and  public  trial  in  all  criminal. 

[Amendments]    •    — 

He  shall  be  tried  by  a  jury  in  the  State  or  district  where  the  crime  was 

committed.     [Amendments]    •    — 

He  shall  be  informed  of  the  nature  and  cause  of  the  accusation.  [Amend- 
ments]     •  • ; •       J     *" 

He  shall  be  confronted  with  the  witnesses  against  him.     [Amendments].       6    — 
He   shall   have   compulsory   process    for   obtaining    witnesses.      [Amend- 
ments]           jj 

He  shall  have  counsel  for  his  defense.     [Amendments] o .  — 

Protection  of  the  laws.  No  State  shall  deny  to  any  person  within  its  juris- 
diction the  equal.     [Amendments] 14      1 
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Art.  Sec. 

Public  debt  of  the  United  States  incurred  in  suppressing  insurrection  or  rebel- 
lion shall  not  be  questioned.     The  validity  of  the.     [Amendments] 14      4 

Public  safety  may  require  it.  The  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the 1       0 

Public  trial  by  jury.     In  all  criminal  prosecutions  the  accused  shall  have  a 

speedy  and.     [Amendments] 6    — 

Public  use.  Private  property  shall  not  be  taken  for,  without  just  compensa- 
tion.     [Amendments]    5    — 

Punishment  according  to  law.  Judgment  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from,  and  disqualification  for,  office; 
but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and 1       3 

Punishments  inflicted.     Excessive  bail  shall  not  be  required  nor  excessive  fines 

imposed  nor  cruel  and  unusual.     [Amendments] 8    — 


Qualification  for  office.    No  religious  test  shall  ever  be  required  as  a 6 

Qualifications  of  electors  of  members  of  the  House  of  Representatives  shall  be 
the  same  as  electors  for  the  most  numerous  branch  of  the  State  legis- 
lature     

Qualifications  of  electors  of  Senators  shall  be  the  same  as  electors  of  the  most 

numerous  branch  of  the  State  legislature.     [Amendments] 

Qualifications  of  members  of  the  House  of  Representatives.  They  shall  be 
twenty-five  years  of  age,  seven  years  a  citizen  of  the  United  States,  and 

an  inhabitant  of  the  State  in  which  chosen 

Of  Senators.     They  shall  be  thirty  years  of  age,  nine  years  a  citizen  of  the 

United  States,  and  an  inhabitant  of  the  State  in  which  chosen 

Of  its  own  members.     Each  House  shall  be  the  judge  of  the  election, 

return*,  and ;-.••• 

Of  the  President.     No  person  except  a  natural-born  citizen,  or  a  citizen 
of  the  United  States  at  the  time  of  the  adoption  of  the  Constitution, 

shall  be  eligible  to  the  office  of  President 2 

Neither  shall  any  person  be  eligible  to  the  office  of  President  who  shall 
not  have  attained  the  age  of  thirty-five  years  and  been  fourteen  years 

a  resident  within  the  United  States 2 

Of  the  Vice-President.    "No  person  constitutionally  ineligible  to  the  office 
of  President  shall  be  eligible  to  that  of  Vice-President.     [Amendments].     12 
Quartered  in  any  house  without  the  consent  of  the  owner  in  time  of  peace. 

No  soldier  shall  be.     [Amendments] 3 

Quorum  to  do  business.    A  majority  of  each  House  shall  constitute  a 1 

But  a  smaller  number  than  a  quorum  may  adjourn  from  day  to  day  and 

may  be  authorized  to  compel  the  attendance  of  absent  members 1 

Of  the  House  of  Representatives  for  choosing  a  President  shall  consist  of 
a  member  or  members  from  two-thirds  of  the  States,  and  a  majority  of 

all  the  States  shall  be  necessary  to  a  choice.     [Amendments] 12 

Quorum  to  elect  a  Vice-President  by  the  Senate.     Two-thirds  of  the  whole 

number  of  Senators  shall  be  a.     [Amendments] 12 

A  majority  of  the  whole  number  shall  be  necessary  to  a  choice.     [Amend- 
ments]          12 

R. 

Race,  color,  or  previous  condition  of  servitude.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of.     [Amendments] 15 

Ratification  of  amendments  to  the  Constitution  shall  be  by  the  legislatures  of 
three-fourths  of  the  several  States  or  by  conventions  in  three-fourths  of 
the  States,  accordingly  as  Congress  may  propose 5 

Ratification  of  the  conventions  of  nine  States  shall  be  sufficient  to  establish 

the  Constitution  between  the  States  so  ratifying  the  same ;••;••       7 

Ratio  of  representation  until  the  first  enumeration   under   the  Constitution 

shall  be  made  not  to  exceed  one  for  every  thirty  thousand 1 

Ratio  of  representation  shall  be  apportioned  among  the  several  States  accord- 
ing to  their  respective  numbers,  counting  the  whole  number  of  persons 
in  each  State,  excluding  Indians  not  taxed.     [Amendments] 14 
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Ratio.  But  when  the  right  to  vote  for  Presidential  electors  or  members  of  Con- 
gress, or  the  legislative,  executive,  and  judicial  officers  of  the  State, 
except  for  engaging  in  rebellion  or  other  crime,  shall  be  denied  or 
abridged  by  a  State,  the  basis  of  representation  shall  be  reduced  therein 
in  the  proportion  of  such  denial  or  abridgment  of  the  right  to  vote. 
[Amendments]     14      2 

Rebellion  against  the  United  States.  Persons  who,  while  holding  certain 
Federal  and  State  offices,  took  an  oath  to  support  the  Constitution, 
afterward  engaged  in  insurrection  or  rebellion,  disabled  from  holding  • 

office  under  the  United  States.     [Amendments] 14       3 

But  Congress  may  by  a  vote  of  two-thirds  of  each  House  remove  such  dis- 
ability.     [Amendments]    14       3 

Debts  incurred  for  pensions  and  bounties  for  services  in  suppressing  the 

rebellion  shall  not  be  questioned.     [Amendments] 14      4 

All  debts  and  obligations  incurred  in  aid  of  the  rebellion,  and  all  claims 
for  the  loss  or  emancipation  of  slaves,  declared  and  held  to  be  illegal 
and  void.     [Amendments] 14      4 

Rebellion  or   invasion.     The  writ  of   habeas  corpus  shall  not  be  suspended 

except  when  the  public  safety  may  require  it  in  cases  of .. 1       9 

Receipts  and  expenditures  of  all  public  money  shall  be  published  from  time  to 

time.    A  regular  statement  of 1      9 

Recess  of  the  Senate.  The  President  may  grant  commissions,  which  shall 
expire  at  the  end  of  the  next  session,  to  fill  vacancies  that  may  happen 
during  the    . . '. 2      2 

Reconsideration  of  a  bill  returned  by  the  President  with  his  objections.  Pro- 
ceedings to  be  had  upon  the 1       7 

Records,  and  judicial  proceedings  of  every  other  State.     Full  faith  and  credit 

shall  be  given  in  each  State  to  the  acts 4      4 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 
proceedings    4       1 

Redress  of  grievances.     Congress  shall  make  no  law  abridging  the  right  of  the 

people  peaceably  to  assemble  and  to  petition  for  the.     [Amendments] . .       1    — 

Regulations,  except  as  to  the  places  of  choosing  Senators.  The  time,  places, 
and  manner  of  -holding  elections  for  Senators  and  Representatives  shall 
be  prescribed  by  the  legislatures  of  the  States,  but  Congress  may  at  any 
time  by  law  make  or  alter  such 1       4 

Regulations  of  commerce  or  revenue.       Preference  to  the  ports  of  one  State 

over  those  of  another  shall  not  be  given  by  any 1       9 

Religion  or  prohibiting  the  free  exercise  thereof.    Congress  shall  make  no  law 

respecting  the  establishment  of.     [Amendments] 1    — 

Religious  test  shall  ever  be  required  as  a  qualification  for  any  office  or  public 

trust  unoler  the  United  States.     No 6    — 

Removal  of  the  President  from  office,  the  same  shall  devolve  on  the  Vice- 
President.     In  case  of  the 2       1 

Representation.    No  State,  without  its  consent,  shall  be  deprived  of  its  equal 

suffrage  in  the  Senate ■ 5     — 

Representation,  how  apportioned  among  the  several  States.     [This  provision 

is  changed  by  the  14th  amendment,  section  2] 1       2 

Representation   until   the   first   enumeration   under   the   Constitution  -not  to 

exceed  one  for  every  thirty  thousand.    The  ratio  of 1       2 

Representation  in  any  State.    The  executive  thereof  shall  issue  writs  of  election 

to  fill  vacancies  in  the 1       2 

Representation  among  the  several  States  shall  be  according  to  their  respective 
numbers,  counting  the  whole  number  of  person  in  each  State,  excluding 

Indians  not  taxed.    The  ratio  of.     [Amendments] 14      2 

But  where  the  right  to  vote  in  certain  Federal  and  State  elections  is 
abridged  for  any  cause  other  than  rebellion  or  other  crime,  the  basis  of 
representation  shall  be  reduced.      [Amendments] 14      2 

Representatives.    Congress  shall  consist  of  a  Senate  and  House  of 1       1 

Qualifications  of  electors  of  members  of  the  House  of 1       2 

No  person  shall  be  a  Representative  who  shall  not  have  attained  the  age 
of  twenty-five  years,  been  seven  years  a  citizen  of  the  United  States, 

and  an  inhabitant  of  the  State  in  which  he  shall  be  chosen 1       2 

How  apportioned  among  the  several  States.  [Amended  by  14th  amend- 
ment, section  2] 1       2 

Shall  choose  their  Speaker  and  other  officers.    The  House  of 1      2 

Shall  have  the  sole  power  of  impeachment.    The  House  of 1      2 
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Representatives.    Executives  of  the  States  shall  issue  writs  of  election  to  fill 

vacancies  in  the  House  of 1      2 

The  times,  places,  and  manner  of  choosing  Representatives  shall  be  pre- 
scribed by  the  legislatures  of  the  States 1       4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations 

except  as  to  the  places  of  choosing  Senators 1       4 

And  Senators  shall  receive  a  compensation,  to  be  ascertained  by  law 1      6 

Shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
•  privileged  from  arrest  during  attendance  at  the  session  of  the  House, 

and  in  going  to  and  returning  from  the  same 1      6 

Shall  not  be  questioned  in  any  other  place  for  any  speech  or  debate.    Mem- 
bers of  the  House  of 1      6 

No  member  Bhall  be  appointed  during  his  term  to  any  civil  office  which 
shall  have  been  created,  or  the  emoluments  of  which  shall  have  been 

increased,  during  such  term 1      6 

No  person  holding  any  office  under  the  United  States  shall,  while  holding 

such  office,  be  a  member  of  the  House  of 1       6 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 1       7 

No  Senator  or  Representative  shall  be  an  elector  for  President  or  Vice- 
President    2       1 

Representatives  shall  be  bound  by  an  oath  or  affirmation  to  support  the  Con- 
stitution of  the  United  States.    The  Senators  and 6    — 

Representatives  among  the  several  States.  Provisions  relative  to  the  appor- 
tionment  of.      [Amendments] ^ 14      2 

Representatives  and  Senators.    Prescribing  certain  disqualifications  for  office 

as.      [Amendments]    14      S 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 

disqualification.     [Amendments] 14      3 

Reprieves  and  pardons  except  in  cases  of  impeachment.     The  President 'may 

grant    2      2 

Reprisal.     Congress  shall  have  power  to  grant  letters  of  marque  and 1       8 

No  State  shall  grant  any  letters  of  marque  and 1     10 

Republican  form  of  government.    The  United  States  shall  guarantee  to  every 

State  in  this  Union  a :  •  •       4      4 

And  shall  protect  each  of  them  against  invasion;  and  on  the  application 
of  the  legislature,  or  of  the  executive   (when  the  legislature  cannot  be 

convened) ,  against  domestic  violence 4      4 

Reserved  rights  of  the  States  and  the  people.  The  enumeration  in  the  Consti- 
tution of  certain  rights  shall  not  be  construed  to  deny  or  disparage 

others  retained  by  the  people.     [Amendments] 9    — 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or 

to  the  people.     [Amendments] 10    — 

Resignation,  or  inability  of  the  President,  the  duties  and  powers  of  his  office 

shall  devolve  on  tne  Vice-President.    In  case  of  the  death 2      1 

Resignation,  or  inability  of  the  President    Congress  may  by  law  provide  for 

the  case  of  the  removal,  death 2      1 

Resolution,  or  vote  (except  on  a  question  of  adjournment)  requiring  the  con- 
currence of  the  two  Houses  shall,  before  it  becomes  a  law,  be  presented 

to  the  President.    Every  order % 1      7 

Revenue  shall  originate  in  the  House  of  Representatives.    All  bills  for  raising.       1       7 
Revenue.     Preference  shall  not  be  given  to  the  ports  of  one  State  over  those 

of  another  bv  anv  regulations  of  commerce  or 1      9 

Rhode  Island  entitled  to  one  Representative  in  the  first  Congress 1       2 

Right  of  petit  ion.  Congress  shall  make  no  law  abridging  the  right  of  the 
people  peaceably  to  assemble  and  to  petition  for  the  redress  of  griev- 
ances.    (Amendments)    1    — 

Right  to  Keep  and  bear  arms,  A  well-regulated  militia  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear 

arms  shall" not  be  infringed.     [Amendments] 2    — 

Rights  in  the  Constitution  shall  not  he  construed  to  deny  or  disparage  others 

retained  by  the  people.    The  enumeration  of  certain.     [Amendments]..       9    — 
Rights  not  delegated  to  the  United  States  nor  prohibited  to  the  States  are 

reserved  to  the  States  or  to  the  people.     (Amendments] 10    — 

Rules  of  its  proceedings.    Kach  House  may  determine  the „•-.**•       *       ** 

Rules  and  regulations  respecting  the  territory  or  other  property  of  the  United 

States!    Congress  shall  dispose  of  ami  make  all  needful 4      3 


INDEX  TO  CONSTITUTION  71 

Art.  Sec 
Rules  of  the  common  law.    All  suite  involving  over  twenty  dollars  shall  be 

tried  by  jury  according  to  the.     [Amendments] 7    — 

No  fact  tried  by  a  jury  shall  be  re-examined  except  according  to  the. 

[Amendments]    7    — 

S. 

Science  and  the  useful  arts  by  securing  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries.    Congress  shall  have  power  to 

promote  the  progress  of 1      8 

Searches  and  seizures  Bhall  not  be  violated.     The  right  of  the  people  to  be 

secure  against  unreasonable.'    [Amendments] 4    — 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  on  oath  or 
affirmation,  describing  the  place  to  be  searched  and  the  persons   or 

things  to  be  seized.     [Amendments] 4    — 

Seat  of  Government.    Congress  shall  exercise  exclusive  legislation  in  all  cases 

over  such  district  as  may  become  the 1      8 

Securities  and  current  coin  of  the  United  States.     Congress  shall  provide  for 

punishing  the  counterfeiting  of  the 1       8 

Security  of  a  free  State,  the  right'  of  the  people  to  keen  and  bear  arms  shall 
not  be    infringed.     A   well-regulated   militia   being    necessary   to   the 

[Amendments]     2     — 

Senate  and  Bouse  of  Representatives.    The  Congress  of  the  United  States  shall 

consist  of  a 1       1 

Senate  of  the  United  States.  The  Senate  shall  be  composed  of  two  Senators 
from  each  State,  chosen  by  the  legislature  for  six  years.  [Amended 
by  17th  amendment,  section  1] • 1  •    3 

The  Senate  shall  be  composed  of  two  Senators  from  each  State,  elected 
by  the  people  thereof,  for  six  years,     f  Amendments] 17       1 

Qualifications  of  electors  of  Senators.     [Amendments] 17       1 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  State,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 
meeting  of  the  legislature.     [Superseded  by  Amendment  17] 1      3 

When  vacancies  happen  the  executive  authority  of  the  State  shall  issue 
writs  of  election  to  fill  such  vacancies;  provided,  that  the  legislature  of 
any  State  may  empower  the  executive  thereof  to  make  temporary 
appointment  until  the  people  fill  the  vacancies  by  election  as  the  legis- 
lature  may   direct.      [Amendments] '. * 17      2 

The  Vice-President  Bhall  be  President  of  the  Senate,  but  shall  have  no  vote 
unless  the  Senate  be  equally  divided 1      3" 

The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro 
tempore  in  the  absence  of  the  Vice-President  or  when  he  shall  exercise 
the  office  of  President 1       3 

The  Senate  shall  have  the  sole  .power  to  try  all  impeachments.     When 

sitting  for  that  purpose  they  shall  be  on  oath  or  affirmation 1       3 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall 
preside;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present 1       3 

It  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its 
own  members  1      5  . 

A  majority  shall  constitute  a  quorum  to  do  business,  but  a  smaller  number 
may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members 1      5 

It  may  determine  the  rules  of  its  proceedings,  punish  a  member  for  dis- 
orderly behavior,  and  with  the  concurrence  of  two-thirds  expel  a 
member    -m 1       5 

It  shall  keep  a  journal  of  its  proceedings  and  from  time  to  time  publish 
the  same,  except  such  parts  as  may  in  their  judgment  require  secrecy . .       1       5 

It  shall  not  adjourn  for  more  than  three  days  during  a  session  without 
the  consent  of  the  other  House " 1       5 

It  may  propose  amendments  to  bills  for  raising  revenue,  but  such  bills 
shall  originate  in  the  House  of  Representatives 1       7 

The  Senate  shall  advise  and  consent  to  the  ratification  of  all  treaties, 
provided  two-thirds  of  the  members  present  concur 2      2 

It  shall  advise  and  consent  to  the  appointment  of  ambassadors,  other  pub- 
lic ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  not  herein  otherwise  provided  for 2      2 

It  may  be  convened  by  the  President  on  extraordinary  occasions 2      3 
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Art.  Sec. 
Speech  or  of  the  press.    Congress  shall  make  no  law  abridging  the  freedom  of. 

[Amendments]    1     — 

Speedy  and  public  trial  by  a  jury.     In  all  criminal  prosecutions  the  accused 

shall  hare  a.     [Amendments] 6    — 

Standard  of  weights  and  measures.    Congress  shall  fix  the 1       8 

State  of  the  Union.    The  President  shall,  from  time  to  time,  give  Congress 

information  of  the 2      3 

State  legislatures,  and  all  executive  and  judicial  officers  of  the  United  States, 
shall  take  an  oath  to  support  the  Constitution.     All  members  of  the 

several    6    — 

States.    When  vacancies  happen  in  the  representation  from  any  State  in  its 
House  of  Representatives,  the  executive  authority  shall  issue  writs  of 

election  to  fill  such  vacancies 1      2 

When  vacancies  happen  in  the  representation  of  any  State  in  the  Senate, 
the  executive  authority  shall  issue  writs  of  election  to  fill  such  vacan- 
cies.    [Amendments]    17      2 

Congress  shall  have  power  to  regulate  commerce  among  the  several 1       8 

No  State  shall  enter  into  any  treaty,  alliance,  or  confederation 1     10 

Shall  not  grant  letters  of  marque  and  reprisal 1     10 

Shall  not  coin  money 1     10 

Shall  not  emit  bills  of  credit 1     10 

Shall  not  make  anything  but  gold  and  silver  coin  a  tender  in  payment 

of  debts 1     10 

Shall  not  pass  any  bill  of  attainder,  ew  post  facto  law,  or  law  impairing 

the  obligation  of  contracts 1     10 

Shall  not  grant  any  title  of  nobility 1     10 

Shall  not,  without  the  consent,  of  Congress,  lay  any  duties  on  imports  or 
exports,   except  what  may   be   absolutely  necessary   for   executing   its 

inspection  laws    1     10 

Shall  not,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  State  or  with  a  foreign  power,  or  engage  in  war 
unless  actually  invaded  or  in  such  imminent  danger  as  will  not  admit 

of  delay 1     10 

Full  faith  and  credit  in  every  other  State  shall  be  given  to  the  public 

acts,  records,  and  judicial  proceedings  of  each  State 4      1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings  .  . ' 4      1 

Citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 

citizens  in  the  several  States 4      2 

New  States  may  be  admitted  by  Congress  into  this  Union 4      3 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of 

another  State    4      3 

Nor  any  State  formed  by  the  junction  of  two  or  more  States  or  parts  of 

States,  without  the  consent  of  the  legislatures  as  well  as  of  Congress . .       4      3 
No  State  shall  be  deprived,  without  its  consent,  of  its  equal  suffrage  in 

the  Senate • 5    — 

Three-fourths  of  the  legislatures  of  the  State,  or  conventions  of  three- 
fourths  of  the  States,  as  Congress  shall  prescribe,  may  ratify  amend- 
ments to  the  Constitution 5    — 

The  United  States  shall  guarantee  a  republican  form  of  government  to 

every  State  in  the  Union 4      4 

They  shall  protect  each  State  against  invasion . .       4      4 

And  on  application  of  the  legislature,  or  the  executive,  (when  the  legis- 
lature cannot  be  convened,)    against  domestic  violence 4      4 

The  ratification  by  nine  States  shall  be  sufficient  to  establish  the  Con- 
stitution between  the  States  so  ratifying  the  same 7    — 

When  the  choice  of  President  shall  devolve  on  the  House  of  Representa- 
tives, the  vote  shall  be  taken  by  States.     [Amendments] 12    — 

But  in  choosing  the  President  the  vote  shall  be  taken  by  States,  the 

representation  from  each  State  having  one  vote.     [Amendments] 12    — 

A  quorum  for  choice  of  President  shall  consist  of  a  member  or  members 
from  two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be 

necessary  to  a  choice.     [Amendments] 12    — 

States  or  the  people.    Powers  not  delegated  to  the  United  States,  nor  pro- 
hibited to  the  States,  are  reserved  to  the.     [Amendments] 10    — 

Suffrage  in  the  Senate.    No  State  shall  be  deprived  without  its  consent  of  its 

equal 5    — 


M  INDEX  TO  CONSTITUTION 

Art.  sec. 
BmU  at  Gonrmon  law,  where  the  value  in  controversy  shall  exceed  $20,  shall  be 

tried  by  jury.     [Amendments] 7    — 

In  law  or  equity  against  one  of  the  States,  by  citizens  of  another  State,  or 
by  citizens  of  a  foreign  state.    The  judicial  power  of  the  United  States 

shall  not  extend  to.     [Amendments] 11    — 

Supreme  Court.    Congress  shall  have  power  to  constitute  tribunals  inferior 

to  the 1  "  8 

Supreme  Court,  and   such  inferior  courts   as  Congress  may  establish.    The 

judicial  power  of  the  United  States  shall  be  vested  in  one 3       1 

Supreme  Court.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold 

their  offices  during  good  behavior 3       1 

The  compensation  of  the  judges  shall  not  be  diminished  during  their 

continuance  in   office 3      1 

Shall  have  original  jurisdiction.     In  all  cases  affecting  ambassadors,  other 

public  ministers  and  consuls,  and  in  which  a  State  may  be  a  party,  the.       3      2 
Shall  have  appellate  jurisdiction,  both  as  to  law  and  the  fact,  with  such 

exceptions  and  regulations  as  Congress  may  make.    The 3      2 

Supreme  law  of  the  land.    This  Constitution,  the  laws  made  in  pursuance 

thereof,  and  the  treaties  of  the  United  States,  shall  be  the 6    — 

The  judges  in  every  State  shall  be  bound  thereby 6 

Suppress  insurrections  and  repel  invasions.     Congress  shall  provide  for  calling 

forth  the  militia  to  execute  the  laws 1       8 

Suppression  of  insurrection  or  rebellion  shall  not  be  questioned.  The  public 
debt,  including  the  debt  for  pensions  and  bounties,  incurred  in  the. 
[Amendments]  14      4 

T. 

Tarn  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration.    No 

capitation  or  other  direct 1      9 

Tarn  on  incomes  authorized  without  apportionment  among  the  several  States, 

and  without  regard  to  any  census  or  enumeration 16    — 

Tax  or  duty  shall  be  laid  on  articles  exported  from  any  State.    No 1      9 

Taxes  (direct) ,  how  apportioned  among  the  several  States 1      2 

Taxes,  duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay 1       8 

They  shall  be  uniform  throughout  the  United  States 1       8 

Temporary  appointments  until  the  next  meeting  of  the  legislature.  If  vacan- 
cies happen  in  the  Senate  in  the  recess  of  the  legislature  of  a  State,  the 
executive  of  the  State  shall  make.  [Amended  by  the  17th  amendment, 
section  2]    I      3 

Tender  in  payment  of  debts.    No  State  shall  make  anything  but  gold  and 

silver  coin  a I     10 

Term  of  four  years.    The  President  and  Vice-President  shall  hold  their  offices 

for   the    2      1 

Term  for  which  he  is  elected.  No  Senator  or  Representative  shall  be 
appointed  to  any  office  under  the  United  States  which  shall  have  been 
created  or  its  emoluments  increased  during  the 1      6 

Territory  or  other  property  of  the  United  States.    Congress  shall  dispose  of 

and  make  all  needful  rules  and  regulations  respecting  the 4      3 

Test  as  a  qualification  for  any  office  or  public  trust  shall  ever  be  required. 

No  religious  : • 

Testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 

court    No  person  shall  be  convicted  of  treason  except  on  the 3       3 

Three-fourths  of  the  legislatures  of  the  States,  or  conventions  in  three-fourths 
of  the  States,  as  Congress  shall  prescribe,  may  ratify  amendments  to 
the  Constitution    •  •  ■       & 

Tie.    The  Vice-President   shall   have  no  vote  unless  the   Senate  be  equally 

divided l      3 

Times,  places,  and  manner  of  holding  elections  for  Senators  and  Representa- 
tives shall  be  prescribed  in  each  State  by  the  legislature  thereof.. 1       4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places"  of  choosing  Senators 1       4 

Title  of  nobility,     The  United  States  shall  not  grant  any 1     ^9 

No  State  shall  grant  any * 

Title  of  anv  kind,  from  anv  king,  prince,  or  foreign  state,  without  the  consent 
of  Congress.  No  person  holding  any  office  under  the  United  States 
shall  accept   of  any 

Tonnage  without  the  consent  of  Congress.    No  State  shall  lay  any  duty  of . . .       1     10 


10 


1      9 
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Art.  Sec 
Tranquillity,    provide   for   the    common    defense,    Ac.     To   insure   domestic. 

[Preamble] —    — 

Treason  shall  consist  only  in  levying  war  against  the  United  States,  or  in 

adhering  to  their  enemies,  giving  them  aid  and  comfort 3       3 

No  person  shall,  unless  on  the  testimony  of  two  witnesses  to  the  same 

overt  act,  or  on  confession  in  open  court,  be  convicted  of 3      3 

Congress  shall  have  power  to  declare  the  punishment  of 3      3 

Shall  not  work  corruption  of  blood.    Attainder  of 3      3 

Shall  not  work  forfeiture,  except  during  the  life  of  the  person  attainted. 

Attainder  of 3      3 

Treason,  bribery,  or  other  high  crimes  and  misdemeanors.  The  President, 
Vice-President,  and  all  civil  officers  shall  be  removed  from  office  on 

impeachment  for  and  conviction  of 2      4 

Treason,  felony,  and  breach  of  the  peace.  Senators  and  Representatives  shall 
be  privileged  from  arrest  while  attending,  or  while  going  to  or  returning 

from  the  sessions  of  Congress,  except  in  cases  of 1      6 

Treasury,  but  in  consequence  of  appropriations  made  by  law.    No  money  shall 

be  drawn  from  the 1      9 

Treaties.    The  President  shall  have  power,  with  the  advice  and  consent  of  the 

Senate,  provided  two- thirds  of  the  Senators  present  concur,  to  make ...       2      2 
The  judicial  power  shall  extend  to  all  cases  arising  under  the  Constitution, 

laws,   and    '. 3      2 

TKey  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every  State 

shall  be  bound  thereby 6    — 

Treaty,  alliance,  or  confederation.    No  State  shall  enter  into  any 1     10 

Trial,  judgment,  and  punishment  according  to  law.  Judgment  in  cases  of 
impeachment  shall  hot  extend  further  than  to  removal  from,  and  dis- 
qualification for,  office;  but  the  party  convicted  shall  nevertheless  be 

liable  and  subject  to  indictment 1      3 

Trial  by  jury.    All  crimes,  except  in  cases  of  impeachment,  shall  be  tried  by 

jury 3      2 

Such  trial  shall  be  held  in  the  State  within  which  the  crime  shall  have 

been  committed  3      2 

But  when  not  committed  within  a  State,  the  trial  shall  be  at  such  a  place 

as  Congress  may  by  law  have  directed 3      2 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public. 

[Amendments] 6    — 

Suits    at   common    law,    when    the    amount   exceeds   $20,    shall   be  by. 

[Amendments] 7    — 

Tribunals   inferior  to   the   Supreme  Court.     Congress   shall   have  power  to 

constitute 1       8 

Troops  or  ships  of  war  in  time  of  peace  without  the  consent  of  Congress. 

No  State  shall  keep 1     10 

Trust  or  profit  under  the  United  States,  shall  be  an  elector  for  President  and 
Vice-President.     No   Senator,   Representative,   or   person   holding   any 

office  of 2      1 

Two-thirds  of  the  members  present.     No  person  shall  be  convicted  on  an 

impeachment  without  the  concurrence  of 1       3 

Two- thirds,  may  expel  a  member.    Each  House,  with  the  concurrence  of 1      5 

Two- thirds.     A  bill  returned  by  the  President  with  his  objections,  may  be 

repassed  by  each  House  by  a  vote  of 1      7 

Two- thirds  of  the  Senators  present  concur.  The  President  shall  have  power, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 

provided 2      2 

Two- thirds  of  the  legislatures  of  the  several  States.  Congress  shall  call  a 
convention    for    proposing    amendments    to    the    Constitution    on    the 

application   of    5    — 

Two-thirds  of  both  Houses  shall  deem  it  necessary.     Congress  shall  propose 

amendments  to  the  Constitution  whenever 5    — 

Two-thirds  of  the  States.  When  the  choice  of  a  President  shall  devolve  on  the 
House  of   Representatives,   a   quorum   shall   consist  of   a   member   or 

members  from.     [Amendments] 12    — 

Two-thirds  of  the  whole  number  of  Senators.    A  quorum  of  the  Senate,  when 

choosing  a  Vice-President,  shall  consist  of.     [Amendments] 12    — 

Two-thirds,  may  remove  the  disabilities  imposed  by  the  third  section  of  the 

fourteenth  amendment.     Congress,  by  a  vote  of.     [Amendments] 14       3 

Two  years.     Appropriations  for  raising  and  supporting  armies  shall  not  be 

for  a  longer  term  than 1      8 
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U.  Art.  Sec. 

Union.    To  establish  a  more  perfect.     [Preamble] .*    —    — 

The  President  shall,  from  time  to  time,  give  to  Congress  information  of 

the  state  of  the. 2      3 

New  States  may  be  admitted  by  Congress  into  this 4      3 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of 

another 4      3 

Unreasonable  searches  and  seizures.     The  people  shall  be  secured  in  their 

persons,  houses,  papers,  and  effects  against.     [Amendments] 4    — 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  supported  by* 
oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched, 

and  the  persons  or  things  to  be  seized.     [Amendments] 4    — 

Unusual  punishments   inflicted.     Excessive   bail   shall   not  be   required,  nor 

excessive  fines  imposed,  nor  cruel  and.     [Amendments] 8    — 

Use  without  just  compensation.     Private  property   shall   not  be  taken   for 

public.     [Amendments]    5    — 

Useful  arts,  by  securing  for  limited  times  to  authors  and  inventors  the  exclu- 
sive right  to  their  writings  and  inventions.  Congress  shall  have  power 
to  promote  the  progress  of  science  and  the 1      8 

V. 

Vacancies  happening  in  the  representation  of  a  State  in  the  House  of  Repre- 
sentatives.   The  executive  thereof  shall  issue  writs  of  election  to  fill. . . .       1      2 
Vacancies  happening  in  the  representation  of  a  State  in  the  Senate.     The 

executive  thereof  shall  issue  writs  of  election  to  fill.     [Amendments]         17      2 
Vacancies  happening  in  the  Senate  in  the  recess  of  the  legislature  of  a  State. 

How  filled    1      3 

Vacancies  that  happen  during  the  recess  of  the  Senate,  by  granting  commis- 
sions which  shall  expire  at  the  end.  of  the  next  session.    The  President 

shall  have  power  to  fill.     [Amended  by  17th  amendment,  section  2] 2      2 

Validity  of  the  public  debt  incurred  in  suppressing  insurrection  against  the 
United  States,  including  debt  for  pensions  and  bounties,  shall  not  be 

questioned.     [Amendments]    14      4 

Vessels  bound  to  or  from  the  ports  of  one  State,  shall  not  be  obliged  to  enter, 

clear,  or  pay  duties  in  another  State 1       9 

Veto  of  a  bill  by  the  President.    Proceedings  of  the  two  Houses  upon  the 1       7 

Vice-President  of  the  United  States  shall  be  President  of  the  Senate 1       3 

He  shall  have  no  vote  unless  the  Senate  be  equally  divided 1       3 

The  Senate  shall  choose  a  President  pro  tempore  in  the  absence  of  the 1       3 

He  shall  be  chosen  for  the  term  of  four  years 2      1 

The  number  of  and  the  manner  of  appointing  electors  for  President  and . .       2       1 

In  case  of  the  removal,  death,  resignation,  or  inability  of  the  President, 

the  powers  and  duties  of  his  office  shall  devolve  on  the 2       1 

Congress  may  provide  by  law  for  the  case  of  the  removal,  death,  resigna- 
tion, or  inability  both  of  the  President  and 2      1 

On  impeachment  for  and  conviction  of  treason,  bribery,  and  other  high 

crimes  and  misdemeanors,  shall  be  removed  from  office.    The 2      4 

The  manner  of  choosing  the.  The  electors  shall  meet  in  their  respective 
States  and  vote  by  ballot  for  President  and  Vice-President,  one  of  whom, 
at  least,  shall  not  be  an  inhabitant  of  the  same  State  with  themselves. 
[Amendments]    12    — 

The  electors  shall  name,  in  distinct  ballots,  the  person  voted  for  as  Vice- 
President.     [Amendments]    12    — 

They  shall  make  distinct  lists  of  the  persons  voted  for  as  Vice-President, 
which  lists  they  shall  sign  and  certify,  and  send  sealed  to  the  seat  of 
Government,  directed  to  the  President  of  the  Senate.     [Amendments] . .     12    — 

The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates,  and  the  votes  shall 
be  then  counted.     [Amendments] 12    — 

The  person  having  the  greatest  number  of  votes  shall  be  Vice-President, 
if  such  number  be  a  majority  of  the  whole  number  of  electors. 
[Amendments]   12    — 

If  no  person  have  a  majority,  then  from  the  two  highest  numbers  on  the 

list  the  Senate  shall  choose  the  Vice-President.     [Amendments] 12    — 

A  quorum  for  this  purpose  shall  consist  of  two-thirds  of  the  whole 
number  of  Senators;  and  a  majority  of  the  whole  number  shall  be 
necessary  to  a  choice.     [Amendments] 12    — 
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Art.  Sec 
Vice-President.    But  if  the  House  shall  make  no  choice  of  a  President  before 
the  4th  of  March  next  following,  then  the  Vice-President  shall  act  as 
President,  as  in  the  case  of  the  death  or  other  constitutional  disability 

of  the  President.     [Amendment] • 12    — 

No  person  constitutionally  ineligible  as  President  shall  be  eligible  as. 

[Amendments]   12    — 

Violence.    The  United  States  shall  guarantee  to  every  State  a  republican  form 
of   government,   and   shall   protect   each    State   against   invasion   and 

domestic 4      4 

Virginia  entitled  to  ten  Representatives  in  the  first  Congress 1       2 

Vote.     Each  Senator  shall  have  one 1       3 

The  Vice-President,  unless  the  Senate  be  equally  divided,  shall  have  no. . .       1       3 
Vote  requiring  the  concurrence  of  the  two  Houses  (except  upon  a  question  of 
adjournment)   shall  be  presented  to  the  President.     Every  order,  reso- 
lution, or    : 1       7 

Vote,  shall  not  be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude.    The  right  of 

citizens  of  the  United  States  to.     [Amendments] 15       1 

Vote  of  two-thirds.    Each  House  may  expel  a  member  by  a 1       5 

A  bill  vetoed  by  the  President  may  be  repassed  in  each  House  by  a 1       7 

No  person  shall  be  convicted  on  an  impeachment  except  by  a s.       1       3 

Whenever  both  Houses  shall  deem  it  necessary,  Congress  may  propose 

amendments  to  the  Constitution  by  a ' 5    — 

The  President  may  make  treaties  with  the  advice  and  consent  of  the 

Senate,   by   a 2      2 

Disabilities  incurred  by  participation  in  insurrection  or  rebellion,  may  be 

relieved  by  Congress  by  a.     [Amendments] 14      3 

W. 

War,    grant    letters   of   marque    and    reprisal,    and    make    rules    concerning 

captures  on  land  and  water.    Congress  shall  have  power  to  declare. ...       1      8 
For  governing  the  land  and  naval  forces,    C°ngress  shall  have  power  to 

makes  rules  and  articles  of 1       8 

No  State  shall,  without  the  consent  of  Congress,  unless  actually  invaded, 

or  in  such  imminent  danger  as  will  not  admit  of  delay,  engage  in . .       1     10 

War  against  the  United  States,  adhering  to  their  enemies,  and  giving  them  aid 

and  comfort.    Treason  shall  consist  only  in  levying 3      3 

Warrants  shall  issue  but  upon  probable  cause,  on  oath  or  affirmation,  describ- 
ing the  place  to  be  searched,  and  the  person  or  things  to  be  seized. 
No.     [Amendments]    .4    — 

Weights  and  measures.    Congress  shall  fix  the  standard  of 1       8 

Welfare  and  to  secure  the  blessings  of  liberty,  &c.    To  promote  the  general.. 

[Preamble] —    — 

Welfare.     Congress  shall  have  power  to  provide  for  the  common  defense  and 

general 1       8 

Witness  against  himself.     No  person  shall,  in  a  criminal  case,  be  compelled 

to  be  a.     [Amendments] 5    — 

Witnesses  against  him.  In  all  criminal  prosecutions  the  accused  shall  be  con- 
fronted with  the.     [Amendments] 6    — 

Witnesses  in  his  favor.     In  all  criminal  prosecutions  the  accused  shall  have 

compulsory  process  for  obtaining.     [Amendments] 6    — 

Witnesses  to  the"  same  overt  act,  or  on  confession  in  open  court.     No  person 

shall  be  c  nvicted  of  treason  unless  on  the  testimony  of  two 3      3 

Writ  of  habeas  corpus  shall  not  be  suspended  unless  in  case  of  rebellion  or 

invasion  the  public  safety  may  require  it 1       9 

Writs  of  election  to  fill  vacancies  in  the  representation  of  any  State.     The 

executives  of  the  State  shall  issue 1       2 

Written  opinion  of  the  principal  officer  in  each  of  the  Executive  Departments 
on  any  subject  relating  to  the  duties  of  his  office.  The  President  may 
require  the   2      2 

Y. 

Yeas  and  nays  of  the  members  of  either  House  shall,  at  the  desire  of  one-fifth 

of  those  present,  be  entered  on  the  journals 1      5 

The  votes  of  both  Houses  upon  the  reconsideration  of  a  bill  returned  by 
the  President  with  his  objections  shall  be  determined  by 1      7 
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Art.  Sec 
Representatives.    Executives  of  the  States  shall  issue  writs  of  election  to  fill 

vacancies  in  the  House  of 1      2 

The  times,  places,  and  manner  of  choosing  Representatives  shall  be  pre- 

scribed  by  the  legislatures  of  the  States 1       4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations 

except  as  to  the  places  of  choosing  Senators 1      4 

And  Senators  shall  receive  a  compensation,  to  be  ascertained  by  law 1       6 

Shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
•  privileged  from  arrest  during  attendance  at  the  session  of  the  House, 

and  in  going  to  and  returning  from  the  same 1      6 

Shall  not  be  questioned  in  any  other  place  for  any  speech  or  debate.    Mem- 
bers of  the  House  of 1       6 

No  member  shall  be  appointed  during  his  term  to  any  civil  office  which 
shall  have  been  created,  or  the  emoluments  of  which  shall  have  been 

increased,  during  such  term 1       6 

No  person  holding  any  office  under  the  United  States  shall,  while  holding 

such  office,  be  a  member  of  the  House  of 1       6 

All  bills  for  raising  revenue  shall  originate  in  the  House  of 1       7 

No  Senator  or  Representative  shall  be  an  elector  for  President  or  Vice- 
President    2       1 

Representatives  shall  be  bound  by  an  oath  or  affirmation  to  support  the  Con- 
stitution of  the  United  States.    The  Senators  and 6    — 

Representatives  among  the  several  States.  Provisions  relative  to  the  appor- 
tionment  of.      [Amendments] 14      2 

Representatives  and  Senators.    Prescribing  certain  disqualifications  for  office 

as.      [Amendments]    14       3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 

disqualification.      [Amendments]    m 14      3 

Reprieves  and  pardons  except  in  cases  of  impeachment.     The  President' may 

m  grant    2       2 

Reprisal.     Congress  shall  have  power  to  grant  letters  of  marque  and 1       8 

No  State  shall  grant  any  letters  of  marque  and 1     10 

Republican  form  of  government.    The  United  States  shall  guarantee  to  every 

State  in  this  Union  a 4      4 

And  shall  protect  each  of  them  against  invasion;  and  on  the  application 
of  the  legislature,  or  of  the  executive   (when  the  legislature  cannot  be 

convened) ,  against  domestic  violence 4      4 

Reserved  rights  of  the  States  and  the  people.  The  enumeration  in  the  Consti- 
tution of  certain  rights  shall  not  be  construed  to  deny  or  disparage 

others  retained  by  the  people.     [Amendments] 9    — 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  bv  it  to  the  States,  are  reserved  to  the  States  respectively,  or 

to  the  people.     [Amendments] 10    — 

Resignation,  or  inability  of  the  President,  the  duties  and  powers  of  his  office 

shall  devolve  on  the  Vice-President.    In  case  of  the  death 2       1 

Resignation,  or  inability  of  the  President.     Congress  may  by  law  provide  for 

the  case  of  the  removal-,  death 2       1 

Resolution,  or  vote  (except  on  a  question  of  adjournment)  requiring  the  con- 
currence of  the  two  Houses  shall,  before  it  becomes  a  law,  be  presented 

to  the  President.     Every  order . . .  .• 1       7 

Revenue  shall  originate  in  the  House  of  Representatives.    All  bills  for  raising.       1      7 
Revenue.    Preference  shall  not  be  given  to  the  ports  of  one  State  over  those 

of  another  by  any  regulations  of  commerce  or 1       0 

Rhode  Island  entitled  to  one  Representative  in  the  first  Congress 1       2 

Right  of  petition.  Congress  shall  make  no  law  abridging  the  right  of  the 
people  peaceably  to  assemble  and  to  petition  for  the  redress  of  griev- 
ances.    [Amendments]    1     — 

Right  to  keep  and  bear  arms.  A  well-regulated  militia  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear 

arms  shall  not  be  infringed.     [Amendments] 2    — 

Rights  in  the  Constitution  shall  not  be  construed  to  deny  or  disparage  others 

retained  by  the  people.    The  enumeration  of  certain.     [Amendments] . .       9    — 
Rights  not  delegated  to  the  United  States  nor  prohibited  to  the  States  are 

reserved  to  the  States  or  to  the  people.     [Amendments] 10    • — 

Rules  of  its  proceedings.    Each  House  may  determine  the 1       5 

Rules  and  regulations  respecting  the  territory  or  other  property  of  the  United 

States.    Congress  shall  dispose  of  and  make  all  needful 4      3 


INDEX  TO  CONSTITUTION  71 

Art.  Sec 
Mules  of  the  common  law.    All  suite  involving  river  twenty  dollars  shall  be 

tried  by  jury  according  to  the.     [Amendments] 7    — 

No  fact  tried  by  a  jury  shall  be  re-examined  except  according  to  the. 

[Amendments]    7    — 

S. 

Science  and  the  useful  arts  by  securing  to  authors  and  inventors  the  exclusive 
right  to  their  writings  and  discoveries.    Congress  shall  have  power  to 

promote  the  progress  of 1      8 

Searches  and  seizures  shall  not  be  violated.     The  right  of  the  people  to  be 

secure  against  unreasonable/    [Amendments] 4    — 

And  no  warrants  shall  be  issued  but  upon  probable  cause,  on  oath  or 
affirmation,  describing  the  place  to  be  searched  and  the  persons   or 

things  to  be  seized.     [Amendments] 4    — 

Seat  of  Government.    Congress  shall  exercise  exclusive  legislation  in  all  cases 

over  such  district  as  may  become  the 1      8 

Securities  and  current  coin  of  the  United  States.    Congress  shall  provide  for 

punishing  the  counterfeiting  of  the 1       8 

Security  of  a  free  State,  the  right*  of  the  people  to  keep  and  bear  arms  shall 
not   be    infringed.     A   well-regulated   militia   being   necessary   to   the 

[Amendments]     2     — 

Senate  and  House  of  Representatives.    The  Congress  of  the  United  States  shall 

consist  of  a 1       1 

Senate  of  the  United  States.  The  Senate  shall  be  composed  of  two  Senators 
from  each  State,  chosen  by  the  legislature  for  six  years.  [Amended 
by  17th  amendment,  section  1] 1  *    3 

The  Senate  shall  be  composed  of  two  Senators  from  each  State,  elected 
by  the  people  thereof,  for  six  years.     {Amendments] 17       1 

Qualifications  of  electors  of  Senators.     [Amendments] 17       1 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  State,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 
meeting  of  the  legislature.     [Superseded  by  Amendment  17] 1      3 

When  vacancies  happen  the  executive  authority  of  the  State  shall  issue 
writs  of  election  to  fill  such  vacancies;  provided,  that  the  legislature  of 
any  State  may  empower  the  executive  thereof  to  make  temporary 
appointment  until  the  people  fill  the  vacancies  by  election  as  the  legis- 
lature  may   direct.      [Amendments] '. , 17      2 

The  Vice-President  shall  be  President  of  the  Senate,  but  shall  have  no  vote 
unless  the  Senate  be  equally  divided 1      3* 

The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro 
tempore  in  the  absence  of  the  Vice-President  or  when  he  shall  exercise 
the  office  of  President 1      3 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.     When 

sitting  for  that  purpose  they  shall  be  on  oath  or  affirmation 1       3 

When  the  President  of  the  United  States  is  tried  the  Chief  Justice  shall 
preside;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present 1       3 

It  shall  be  the  judge  of  the  elections,  returns,  and  qualifications  of  its 
own  members  1      5 

A  majority  shall  constitute  a  quorum  to  do  business,  but  a  smaller  number 
may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members 1      5 

It  may  determine  the  rules  of  its  proceedings,  punish  a  member  for  dis- 
orderly behavior,  and  with  the  concurrence  of  two-thirds  expel  a 
member    1       5 

It  shall  keep  a  journal  of  its  proceedings  and  from  time  to  time  publish 

the  same,  except  such  parts  as  may  in  their  judgment  require  secrecy. .       1       5 

It  shall  not  adjourn  for  more  than  three  days  during  a  session  without 
the  consent  of  the  other  House * 1       6" 

It  may  propose  amendments  to  bills  for  raising  revenue,  but  such  bills 

shall  originate  in  the  House  of  Representatives . 1       7 

The  Senate  shall  advise  and  consent  to  the  ratification  of  all  treaties, 

provided  two-thirds  of  the  members  present  concur 2      2 

It  shall  advise  and  consent  to  the  appointment  of  ambassadors,  other  pub- 
lic ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  not  herein  otherwise  provided  for 2      2 

It  may  be  convened  by  the  President  on  extraordinary  occasions 2      3 


72  INDEX  TO  CONSTITUTION 

Art.  Sec, 
Senate  of  the  United  States.    No  State,  without  its  consent,  shall  be  deprived 

of  its  equal  suffrage  in  the  Senate 5    — 

Senators.  They  shall,  immediately  after  assembling,  under  their  first  election, 
be  divided  into  three  classes,  so  that  the  seats  of  one-third  shall  become 

vacant  at  the  expiration  of  every  second  year 

No  person  shall  be  a  Senator  who  shall  not  be  thirty  years  of  age,  nine 
years  a  citizen  of  the  United  States,  and  an  inhabitant  when  elected  of 

the  State  for  which  he  shall  be  chosen 

The  times,  places,  and  manner  of  choosing  Senators  may  be  fixed  by  the 
legislature  of  a  State,  but  Congress  may  by  law  make  or  alter  such 

regulations,  except  as  to  the  places  of  choosing 

If  vacancies  happen  during  the  recess  of  the  legislature  of  a  State,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 

meeting  of  the  legislature.     [Superseded  by  Amendment  17] 

If  vacancies  happen  the  executive  authority  of  the  State  shall  issue  writs 
of  election  to  fill  such  vacancies;  provided,  that  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make  temporary  appoint- 
ment until  the  people  fill  the  vacancies  by  election  as  the  legislature 

may  direct.      [Amendments] 

They  shall  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace, 
be  privileged  from  arrest  during  their  attendance  at  the  session  of  the 

Senate  and  in  going  to  and  returning  from  the  same 

Senators  and  Representatives  shall  receive  a  compensation  to  be  ascer- 
tained  by  law 

Senators  and  Representatives  shall  not  be  questioned  for  any  speech  or 

debate  in  either  House  in  any  other  place 

•  No  Senator  or  Representative  shall,  during  the  time  for  which  he  was 
elected,  be  appointed  to  any  civil  office  under  the  United  States  which 
shall  have  been  created,  or  of  which  the  emoluments  shall  have  been 

increased,  during  such  term 

No  person  holding  any  office  under  the  United  States  shall  be  a  member 

of  either  House  during  his  continuance  in  office 

No  Senator  or  Representative  or  person  holding  an  office  of  trust  or 
profit  under  the  United  States  shall  be  an  elector  for  President  and 

Vice-President    2       1 

Senators  and  Representatives  shall  be  bound  by  an  oath  or  affirmation 'to 

support  the  Constitution 6    — 

No  person  shall  be  a  Senator  or  Representative  who,  having,  as  a  Federal 
or  State  officer,  taken  an  oath  to  support  the  Constitution,  afterward 

engaged  in  rebellion  against  the  United  States.     [Amendments] 14      3 

But  Congress  may,  by  a  vote  of  two-thirds  of  each  House,  remove  such 

disability.     [Amendments]    14      3 

Service  or  labor  in  one  State,  escaping  into  another  State,  shall  be  delivered 
up  to  the  party  to  whom  such  service  or  labor  may  be  due.     Fugitives 

from   4      2 

Servitude,  except  as  a  punishment  for  crime,  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  in  the  United  States  or  any  place  sub- 
ject to  their  jurisdiction.  Neifher  slavery  nor  involuntary.  [Amend- 
ments]         13       1 

Servitude.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State,  on  account  of 

race,  color",  or  previous  condition  of.     [Amendments] 15       1 

Ships  of  war  in  time  of  peace,  without  the  consent  of  Congress.    No  State  shall 

keep  troops  or 1     10 

Silver  coin  a  tender  in  payment  of  debts.    No  State  shall  make  anything  but 

gold  and  1     10 

Slave.  Neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt 
or  obligation  incurred  in  aid  of  insurrection  or  rebellion,  or  any  claim 

for  the  loss  or  emancipation  of  any.     [Amendments] 14       4 

Slavery  nor  involuntary  servitude,  except  as  a  punishment  for  crime,  whereof 
the  party  shall  have  been  duly  convicted,  shall  exist  in  the  United 
States,  or  any  places  subject  to  their  jurisdiction.  Neither.  [Amend- 
ments]         13       1 

Soldiers  shall  not  be  quartered,  in  time  of  peace,  in  any  house  without  the 

consent  of  the  owner.     [Amendments] 3    — 

South  Carolina  entitled  to  five  Representatives  in  the  first  Congress 1      2 

Speaker  and  other  officers.    The  House  of  Representatives  shall  choose  their..       1      2 
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Art.  Sec. 
Speech  or  of  the  press.    Congress  shall  make  no  law  abridging  the  freedom  of. 

[Amendments]    1    — 

Speedy  and  public  trial  by  a  jury.     In  all  criminal  prosecutions  the  accused 

shall  have  a.     [Amendments] 6    — 

Standard  of  weights  and  measures.    Congress  shall  fix  the 1      8 

State  of  the  Union.    The  President  shall,  from  time  to  time,  give  Congress 

information  of  the 2      3 

State  legislatures,  and  ail  executive  and  judicial  officers  of  the  United  States, 
shall  take  an  oath  to  support  the  Constitution.     All  members  of  the 

several    6    — 

States.    When  vacancies  happen  in  the  representation  from  any  State  in  its 
House  of  Representatives,  the  executive  authority  shall  issue  writs  of 

election  to  fill  such  vacancies 1      2 

When  vacancies  happen  in  the  representation  of  any  State  in  the  Senate, 
the  executive  authority  shall  issue  writs  of  election  to  fill  such  vacan- 
cies.    [Amendments]    17      2 

Congress  shall  have  power  to  regulate  commerce  among  the  several 1       8 

No  State  shall  enter  into  any  treaty,  alliance,  or  confederation 1     10 

Shall  not  grant  letters  of  marque  and  reprisal 1     10 

Shall  not  coin  money 1     10 

Shall  not  emit  bills  of  credit 1     10 

Shall  not  make  anything  but  gold  and  silver  coin  a  tender  in  payment 

of  debts 1     10 

Shall  not  pass  any  bill  of  attainder,  ew  post  facto  law,  or  law  impairing 

the  obligation  of  contracts 1     10 

Shall  not  grant  any  title  of  nobility 1     10 

Shall  not,  without  the  consent,  of  Congress,  lay  any  duties  on  imports  or 
exports,   except  what  may  be   absolutely   necessary   for   executing   its 

inspection  laws    1     10 

Shall  not,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or 
compact  with  another  State  or  with  a  foreign  power,  or  engage  in  war 
unless  actually  invaded  or  in  such  imminent  danger  as  will  not  admit 

of   delay 1     10 

Full  faith  and  credit  in  every  other  State  shall  be  given  to  the  public 

acts,  records,  and  judicial  proceedings  of  each  State 4      1 

Congress  shall  prescribe  the  manner  of  proving  such  acts,  records,  and 

proceedings  .  . ' 4      1 

Citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 

citizens  in  the  several  States 4      2 

New  States  may  be  admitted  by  Congress  into  this  Union 4      3 

But  no  new  State  shall  be  formed  or  erected  within  the  jurisdiction  of 

another  State    4      3 

Nor  any  State  formed  by  the  junction  of  two  or  more  States  or  parts  of 

States,  without  the  consent  of  the  legislatures  as  well  as  of  Congress . .       4      3 
No  State  shall  be  deprived,  without  its  consent,  of  its  equal  suffrage  in 

the  Senate •. 5    — 

Three-fourths  of  the  legislatures  of  the  State,  or  conventions  of  three- 
fourths  of  the  States,  as  Congress  shall  prescribe,  may  ratify  amend- 
ments to  the  Constitution 5    — 

The  United  States  shall  guarantee  a  republican  form  of  government  to 

every  State  in  the  Union 4      4 

They  shall  protect  each  State  against  invasion 4       4 

And  on  application  of  the  legislature,  or  the  executive,  (when  the  legis- 
lature cannot  be  convened,)   against  domestic  violence 4      4 

The  ratification  by  nine  States  shall  be  sufficient  to  establish  the  Con- 
stitution between  the  States  so  ratifying  the  same 7    — 

When  the  choice  of  President  shall  devolve  on  the  House  of  Representa- 
tives, the  vote  shall  be  taken  by  States.     [Amendments] 12    — 

But  in  choosing  the  President  the  vote  shall  be  taken  by  States,  the 

representation  from  each  State  having  one  vote.     [Amendments] 12    — 

A  quorum  for  choice  of  President  shall  consist  of  a  member  or  members 
from  two-thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be 

necessary  to  a  choice.     [Amendments] 12    — 

States  or  the  people.    Powers  not  delegated  to  the  United  States,  nor  pro- 
hibited to  the  States,  are  reserved  to  the.     [Amendments] 10    — 

Suffrage  in  the  Senate.    No  State  shall  be  deprived  without  its  consent  of  its 

equal • •  •  •  • 5    — 
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.  Art.  sec 

Butt*  at  common  law,  where  the  value  in  controversy  shall  exceed  $20,  shall  be 

tried  by  jury.     [Amendments] 7    — 

In  law  or  equity  against  one  of  the  States,  by  citizens  of  another  State,  or 
by  citizens  of  a  foreign  state.    The  judicial  power  of  the  United  States 

shall  not  extend  to,     [Amendments] 11    — 

Supreme  Court.    Congress  Bhall  have  power  to  constitute  tribunals  inferior 

to  the 1*8 

Supreme  Court,  and   such  inferior  courts   as  Congress  may  establish.    The 

judicial  power  of  the  United  States  shall  be  vested  in  one 3       1 

Supreme  Court.    The  judges  of  the  Supreme  and  inferior  courts  shall  hold 

their  offices  during  good  behavior 3      1 

The  compensation  of  the  judges  shall  not  be  diminished  during  their 

continuance  in    office 3       1 

Shall  have  original  jurisdiction.     In  all  cases  affecting  ambassadors,  other 

public  ministers  and  consuls,  and  in  which  a  State  may  be  a  party,  the.       3      2 
Shall  have  appellate  jurisdiction,  both  as  to  law  and  the  fact,  with  such 

exceptions  and  regulations  as  Congress  may  make.     The 3      2 

Supreme  law  of  the  land.    This  Constitution,  the  laws  made  in  pursuance 

thereof,  and  the  treaties  of  the  United  States,  shall  be  the 6    — 

The  judges  in  every  State  shall  be  bound  thereby 6 

Suppress  insurrections  and  repel  invasions.     Congress  shall  provide  for  calling 

forth  the  militia  to  execute  the  laws 1       8 

Suppression  of  insurrection  or  rebellion  shall  not  be  questioned.  The  public 
debt,  including  the  debt  for  pensions  and  bounties,  incurred  in  the. 
[Amendments]   14      4 

T. 

Tax  shall  be  laid  unless  in  proportion  to  the  census  or  enumeration.    No 

capitation  or  other  direct 1      9 

Tax  on  incomes  authorized  without  apportionment  among  the  several  States, 

and  without  regard  to  any  census  or  enumeration 16    — 

Tax  or  duty  shall  be  laid  on  articles  exported  from  any  State.    No 1       0 

Tames  (direct) ,  how  apportioned  among  the  several  States 1       2 

Taxes,  duties,  imposts,  and  excises.     Congress  shall  have  power  to  lay.......       1       8 

They  shall  be  uniform  throughout  the  United  States 1       8 

Temporary  appointments  until  the  next  meeting  of  the  legislature.  If  vacan- 
cies happen  in  the  Senate  in  the  recess  of  the  legislature  of  a  State,  the 
executive  of  the  State  shall  make.  [Amended  by  the  17th  amendment, 
section  2] 1       3 

Tender  in  payment  of  debts.     No  State  shall  make  anything  but  gold  and 

silver  coin   a 1     10 

Term  of  four  years.     The  President  and  Vice-President  shall  hold  their  offices 

for   the    2       1 

Term  for  which  he  is  elected.  No  Senator  or  Representative  shall  be 
appointed  to  any  office  under  the  United  States  which  shall  have  been 
created  or  its  emoluments  increased  during  the 1       6 

Territory  or  other  property  of  the  United  States.     Congress  shall  dispose  of 

and  make  all  needful  rules  and  regulations  respecting  the 4       3 

Test  as  a  qualification  for  any  office  or  public  trust  shall  ever  be  required. 

No  religious  6    — 

Testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 

court.    No  person  shall  be  convicted  of  treason  except  on  the 3       3 

Three-fourths  of  the  legislatures  of  the  States,  or  conventions  in  three-fourths 
of  the  States,  as  Congress  shall  prescribe,  may  ratify  amendments  to 
the  Constitution    5    — 

Tie.    The  Vice-President   shall   have  no  vote  unless  the   Senate  be  equally 

divided 1      3 

Times,  places,  and  manner  of  holding  elections  for  Senators  and  Representa- 
tives shall  be  prescribed  in  each  State  by  the  legislature  thereof 1       4 

But  Congress  may  at  any  time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators 1       4 

Title  of  nobility.     The  United  States  shall  not  grant  any 1       9 

No  State  shall  grant  any 1     10 

Title  of  any  kind,  from  any  king,  prince,  or  foreign  state,  without  the  consent 
of  Congress.  No  person  holding  any  office  under  the  United  States 
shall  accept  of  any 1       9 

Tonnage  without  the  consent  of  Congress.    No  State  shall  lay  any  duty  of . . .       1     10 
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Art.  Sec. 
Tranquillity,    provide   for    the    common    defense,    Ac.      To    insure    domestic. 

[Preamble] —    — 

Treason  shall  consist  only  in  levying  war  against  the  United  States,  or  in 

adhering  to  their  enemies,  giving  them  aid  and  comfort 3      3 

No  person  shall,  unless  on  the  testimony  of  two  witnesses  to  the  same 

overt  act,  or  on  confession  in  open  court,  be  convicted  of 3      3 

Congress  shall  have  power  to  declare  the  punishment  of 3      3 

Shall  not  work  corruption  of  blood.    Attainder  of 3      3 

Shall  not  work  forfeiture,  except  during  the  life  of  the  person  attainted. 

Attainder  of 3      3 

Treason,  bribery,  or  other  high  crimes  and  misdemeanors.  The  President, 
Vice-President,  and  all  civil  officers  shall  be  removed  from  office  on 

impeachment  for  and  conviction  of 2      4 

Treason,  felony,  and  breach  of  the  peace.  Senators  and  Representatives  shall 
be  privileged  from  arrest  while  attending,  or  while  going  to  or  returning 

from  the  sessions  of  Congress,  except  in  cases  of 1      6 

Treasury,  but  in  consequence  of  appropriations  made  by  law.    No  money  shall 

be  drawn  from  the 1      9 

Treaties.    The  President  shall  have  power,  with  the  advice  and  consent  of  the 

Senate,  provided  two-thirds  of  the  Senators  present  concur,  to  make ...       2      2 
The  judicial  power  shall  extend  to  all  cases  arising  under  the  Constitution, 

laws,  and    '. 3      2 

They  shall  be  the  supreme  law  of  the  land,  and  the  judges  in  every  State 

shall  be  bound  thereby 6    — 

Treaty,  alliance,  or  confederation.    No  State  shall  enter  into  any 1     10 

Trial,  judgment,  and  punishment  according  to  law.  Judgment  in  cases  of 
impeachment  shall  not  extend  further  than  to  removal  from,  and  dis- 
qualification for,  office;  but  the  party  convicted  shall  nevertheless  be 

liable  and  subject  to  indictment 1      3 

Trial  by  jury.    All  crimeB,  except  in  cases  of  impeachment,  shall  be  tried  by 

jury 3      2 

Such  trial  shall  be  held  in  the  State  within  which  the  crime  shall  have 

been  committed   3      2 

But  when  not  committed  within  a  State,  the  trial  shall  be  at  such  a  place 

as  Congress  may  by  law  have  directed 3      2 

In  all  criminal  prosecutions  the  accused  shall  have  a  speedy  and  public. 

[Amendments] 6    — 

Suits    at   common    law,    when    the    amount    exceeds   $20,    shall    be   by. 

[Amendments] 7    — 

Tribunals   inferior  to  the   Supreme  Court.     Congress  shall  have  power  to 

constitute 1       8 

Troops  or  ships  of  war  in  time  of  peace  without  the  consent  of  Congress. 

No  State  shall  keep 1     10 

Trust  or  profit  under  the  United  States,  shall  be  an  elector  for  President  and 
Vice-President.     No   Senator,  Representative,   or   person   holding   any 

office  of   2      1 

Two-thirds  of   the  members  present.     No  person   shall  be   convicted   on  an 

impeachment  without  the  concurrence  of 1       3 

Two-thirds,  may  expel  a  member.    Each  House,  with  the  concurrence  of 1       5 

Two-thirds.     A  bill  returned  by  the  President  with  hiB  objections,  may  be 

repassed  by  each  House  by  a  vote  of 1      7 

Two-thirds  of  the  Senators  present  concur.  The  President  shall  have  power, 
by  and  with  the  advice  and  consent  of  the  Senate,  tp  make  treaties, 

provided 2      2 

Two- thirds  of  the  legislatures  of  the  several  States.  Congress  shall  call  a 
convention    for    proposing    amendments    to    the    Constitution    on    the 

application  of    6    — 

Two-thirds  of  both  Houses  shall  deem  it  necessary.     Congress  shall  propose 

amendments  to  the  Constitution  whenever 5    — 

Two- thirds  of  the  States.  When  the  choice  of  a  President  shall  devolve  on  the 
House  of   Representatives,   a   quorum   shall   consist  of   a   member   or 

members  from.     [Amendments] 12    — 

Two-thirds  of  the  whole  number  of  Senators.    A  quorum  of  the  Senate,  when 

choosing  a  Vice-President,  shall  consist  of.     [Amendments] 12    — 

Two-thirds,  may  remove  the  disabilities  imposed  by  the  third  section  of  the 

fourteenth  amendment.     Congress,  by  a  vote  of.     [Amendments] 14      3 

Two  years.     Appropriations  for  raising  and  supporting  armies  shall  not  be 

for  a  longer  term  than 1      8 
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Paterson,  the  Convention  adjourned  to  allow  "several  deputations, 
particularly  that  of  New  Jersey/'  to  digest  and  report  a  purely  federal 
plan,  and  on  the  15th  Paterson  made  his  report.  It  had  been  concerted 
among  the  members  from  Connecticut,  New  York,  New  Jersey,  and 
Delaware,  and  Luther  Martin;  they  acted,  Madison  says,#  on  different 
principles,  though  to  the  same  end.  "  The  eagerness,"  he  adds,  "  dis- 
played by  the  members  opposed  to  a  national  government,  from  these 
different  motives,  began  now  to  produce  serious  anxiety  for  the  result 
of  the  Convention." 

The  resolutions  of  the  committee  of  the  whole  and  those  introduced 
by  Paterson  —  which  have  been  usually  known  as  the  New  Jersey  plan 
—  were  now  referred  again  to  the  committee  of  the  whole,  and  on  June 
16  a  general  debate  was  begun  on  the  basis  and  principles  of  the  two 
plans..  The  contest  was  principally  made  on  the  respective  first  resolu- 
tions, the  friends  of  the  New  Jersey  plan  showing  strong  preposses- 
sions against  the  centralizing  tendencies  of  the  Virginia  plan,  and 
proposing  merely  to  amend  the  Articles  of  Confederation,  while  the 
friends  of  the  Virginia  plan  were  determined  to  adhere  in  the  m|Jn  to 
the  essentials  of  their  plan,  which  proposed  a  government  to  consist 
of  a  supreme  legislative,  judiciary,  and  executive.  Proposals  aiming 
at  a  compromise  were  made,  and  pending  these  Hamilton  addressed 
the  Convention  and  proposed  a  plan  outlined  in  some  highly  national 
•resolutions.  This  plan  met  apparently  with  little  approval,  and  on 
June  19  it  was  moved  and  carried  to  postpone  the  first  resolution  of 
Paterson.  and  then  it  was  resolved  that  the  resolutions  theretofore 
agreed  to  be  reported  without  alteration. 

Thus  the  Virginia  plan  became  the  bed-rock  of  the  Constitution,  and 
the  Convention  now  went  to  work  once  more  to  consider  the  resolutions 
embodying  it  seriatim*  in  the  Convention  as  distinguished  from  the 
committee  of  the  whole.  In  this  discussion  one  of  the  first  things  done 
was  to  meet,  to  a  certain  extent,  the  objections  of  those  who  disapproved 
the  nationalizing  tendencies  of  the  Convention  by  striking  out  the  word 
44  national  "  and  using  instead  the  expression  "  of  the  United  States." 
as,  f .  g.7  in  the  first  resolution.  All  the  subjects  discussed  in  committee 
of  the  whole  were  again  considered  in  the  House,  and  the  Convention 
disagreed  so  seriously  that  they  were  again  at  several  stages  very 
nearly  ready  to  break  up.     Particularly  upon  the  question  of  the  legis- 

•  Elliot,  r.  191. 


GROWTH  OP  THE  CONSTITUTION  8T 

lative  department  their  contests  were  bitter,  for  here  there  came 
once  more  to  the  surface  the  conflict  of  interest  between  the  smaller 
.and  the  larger  States  which  had  earlier  arisen  in  committee  of  the 
whole,  the  one  still  insisting  on  State  and  the  other  on  proportional 
representation.  As  this  contest  reached  a  focus  and  became  compli- 
cated with  the  question  how  the  slaves  should  be  counted  in  fixing  the 
representation,  it  became  evident  already  at  that  early  day — and 
members  even  said  this  openly  on  the  floor  —  that  the  real  differeuce 
was  not  between  the  large  and  the  small  States,  but  between  the  North 
and  the  South.  Bach  section  feared  that  the  other  would  control  the 
Union,  and  they  contested  to  the  very  end  for  their  respective  sides. 

Finally  tha  well-known  compromise  was  agreed  upon,  but  the  Con- 
vention had  been  engaged  upon  the  subject  from  June  27  to  July  16, 
and  during  all  this  time  very  serious  doubt  of  the  issue  of  their  labors 
was  repeatedly  entertained  by  them.  The  whole  matter  was  a  subject 
of  compromise  between  the  various  conflicting  interests,  and  provisions 
were  injected  into  it  which  had  no  proper  place  there,  and  consent  to 
them  was  undoubtedly  extorted  as  the  price  by  which  other  portions 
were  carried.  Proportional  representation  was  adhered  to  for  the 
first  branch,  and  then  the  small  States  said  that  they  would  never  agree 
to  unite  unless  at  least  in  one  branch  each  State  was  given:  an  equal 
vote.  This  had  been  defeated  in  committee  of  the  whole,  and  was  at 
first  again  lost  in  the  House  proper  by  an  evenly  divided  vote ;  but  the 
determined  persistence  of  the  members  from  the  small  States  and  the 
fear  of  a  complete  failure  of  the  purpose  of  the  Convention  led  some 
members,  who  were  in  fact  in  favor  of  proportional  representation,  to 
consider  the  advisability  of  yielding  the  point  as  to  the  second  branch. 
This  was  finally  brought  about  by  a  reference  to  a  committee,  shortly 
after  the  loss  by  an  evenly  divided  vote  of  the  motion  for  equal  repre- 
sentation in  the  Senate.  They  seemed  then,  as  Sherman  said,  to  be  at  a 
full  stop.  But  the  vote  served  in  reality  to"  bring  the  dispute  to  an  end, 
and  Madison  wrote*  many  years  later  that  indications  were  soon  mani- 
fest that  sundry  members  from,  large  States  were  relaxing  in  their 
determination,  and  that  some  ground  of  compromise  was  contemplated 
such  as  finally  took  place.  >   .  ; 

The  compromise  which  was  agreed  upon  in  this  committee  was  based 
on  a  motion  made  by  Franklin,  but  was  undoubtedly  the  work  of  many 
minds.    It  provided  for  equal  representation  of  the  States  in  the  second 

*  Letter  to  Jared  Sparks,  printed  in  Elliot,  i.  508. 
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branch,  and  this  was  approved  in  the  Convention  on  July  7  by  a  vote  of 
six  to  three  (two  divided).  The  small  States  had  thus  at  length  carried 
the  day  as  to  one  branch  of  the  legislature:  and,  though  there  was  a 
good  deal  more  discussion,  and  more  reference  of  portions  of  the  com- 
promise to  committees,  yet  this  decision  was  adhered  to,  and  finally 
the  whole  series  of  resolutions  into  which  the  subject  had  grown  was 
approved,  on  July  16,  by  five  votes  to  four. 

Upon  the  Executive,  also,  the  Convention  differed  most  widely,  and 
vacillated  a  good  deal  in  its  decisions.  At  one  time  they  threw  aside 
an  earlier  committee  plan  for  his  election  by  the  national  legislature, 
and  resolved  upon  his  appointment  by  electors  to  be  selected  by  the 
State  legislatures.  Then,  after  having  finished  and  left  the  Executive, 
and  considered  other  matters,  they  reconsidered  the  whole  subject, 
abolished  the  choice  by  electors*  and  reinstated  the  plan  of  the  com- 
mittee of  the  whole  for  his  election  by  the  national  legislature,  only,  as 
is  well  known,  to  abandon  this  again  still  later  and  insert  a  modified 
plan  for  a  choice  by  electors.  The  veto  of  the  Executive  was  also  a 
cause  of  much  difference  of  opinion,  and  a  strong  effort  was  made  once 
more,  as  it  had  been  in  committee  of  the  whole,  to  join  the  judiciary 
with  him  in  this  function.  This  was  a  favorite  project  of  Madison,  and 
was  introduced  by  him  several  times  during  the  Convention's  sessions, 
but  was  always  defeated. 

Many  other  points  were  discussed  at  length,  and  great  difference  of 
opinion  prevailed,  but  these  can  only  be  considered  in  the  more  detailed 
part  of  this  work.  Finally,  on  July  26,  the  whole  twenty-three  resolu- 
tions which  the  Convention  had  agreed  upon  were  referred  to  a  com- 
mittee of  detail,  consisting  of  five  members,  to  prepare  and  report  a 
constitution,  and  Rutledge,  Randolph,  Qorham,  Ellsworth,  and  Wilson 
were  selected  by  ballot.  To  them  were  also  referred  the  draft  of  a 
constitution  introduced  at  the  opening  of  the  Convention  by  Charles 
Pinckney  and  the  resolutions  later  introduced  by  Paterson.  Hamilton's 
resolutions  were  not  referred.  The  Convention  then  adjourned  until 
August  6,  in  order  to  give  this  committee  time  to  agree  upon  a  form 
of  constitution. 

The  Committee  of  Detail  had  thus  ten  days  in  all  in  which  to  per- 
form its  labors.  But  little  remains  to  show  the  exact  manner  in  which 
it  worked  or  who  were  the  more'  active  members,  but  a  paper  has  been 
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discovered  in  recent  years  which  I  have  identified  as  being  undoubtedly 
a  rough  draft  used  in  that  committee.  It  is  in  the  handwriting  of 
Randolph,  and  contains  numerous  alterations  and  insertions  by  Rut- 
ledge  :  and  it  bears  on  its  face  demonstration  that  it  was  drawn  in  pur- 
suance of  the  twenty-three  resolutions  which  had  been  referred  to  the 
committee  on  July  26.  The  student  may  undoubtedly  find  hi  this  draft 
which  is  reproduced  in  facsimile  in  this  work,*  a  rough  sketch  with  the 
"  aid  of  which  (and  of  course  of  much  other  matter  which  has  been  lost) 
the  Committee  of  Detail  agreed  upon  the  first  formed  draft  of  a  con- 
stitution,  which  they  reported  to  the  Convention  on  August  6. 

On  that  day  the  Convention  began  to  go  over  this  draft  of  a  con- 
stitution clause  by  clause,  and  was  engaged  in  this  work  until  Septem- 
ber 10.  Numerous  contests  arose,  and  there  was  vast  difference  of 
opinion  on  many  subjects.  As  time  wore  on  and  members  grew  weary, 
more  and  more  subjects  were  referred  to  committees,  and  from  these 
bodies  came  several  of  the  provisions  of  the  Constitution.  They  finally 
appointed  a  committee  on  postponed  and  unfinished  parts  of  the  Con- 
stitution, and  it  is  to  this  body  that  seem  to  be  mainly  due  the  provisions 
as  to  the  method  of  electing  the  President,  as  well  as  other  matters.  It 
is  not  possible  here  to  review  the  windings  which  had  to  be  gone  through 
by  the  Convention  in  all  this  process,  as  they  passed  from  one  subject 
to  another,  occasionally  transferred  a  matter  from  one  part  of  the 
instrument  somewhere  else,  postponed  things  in  order  to  get  rid  of 
them  or  in  the  hope  that  some  subject  more  or  less  connected  with  the 
one  in  hand  would  be  so  settled  as  to  clear  the  way  for  them,  and  gener- 
ally behaved  themselves  like  weak  human  beings. 

Some  few  of  the  members  strike  me  as  weak,  petulant,  difficult, 
striving  to  make  a  record  and  to  keep  themselves  right  with  the  public ; 
while  others  were  most  earnest  at  the  work  in  hand  and  ever  ready  to 
advise  and  aid  in  perfecting  the  instrument  they  were  called  upon  to 
frame.  Some  of  these  latter  were  as  much  and  as  often  defeated  as 
any  one,  but  they' stayed  on,  and  worked  admirably  and  patiently  to 
the  end  they  had  in  view.  Madison,  Wilson,  Sherman,  Ellsworth, 
Gouverneur  Morris,  Dickinson,  Charles  Pinckney,  Rutledge,  King, 
Gorham,  were  all  of  immense  usefulness,  and  so  was  Randolph  in  some 
particulars.      Morris   was   plainly    a    great    draughtsman,    and    often 

*  The  facsimile  sheets  of*  Randolph's  draft,  which  are  contained  in  Mr.  Meigs's 
book,  are  not  reproduced  here,  as  his  text  always  gives  the  language  used  in  the  draft 
with  sufficient  fullness. —  Ed.  Fed.  Stat.  Ann. 
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bettered  enormously  the  form  of  other  members'  suggestions;  he  was 
riot  infrequently  so  successful  that  the  •  Convention  and  even  the  meta- 
ber  who  had  introduced  a  proposal  would  at  onee  accept  his  modifica- 
tion. What  impresses  me  most  as  to  Madison  is  how  profoundly  he 
felt  the  necessity  of  creating  a  strong  government.  Probably  the 
most  surprising  thing  of  all  is  how  small  was  the  majority  believing  in 
letting  the  people  have  any  considerable  part  in  the  election  of  the 
government. 

On  September  8,  when  the  Convention  had  about  finished  this  review 
of  the  draft  presented  by  the  Committee  of  Detail,  they  appointed  by 
ballot  a  committee  of  five  to  revise  the  style  of  and  arrange  the  articles 
agreed  to,  and  Johnson,  Hamilton,  Gouverneur  Morris,  Madison,  and: 
King  were  selected.  They  did  not  complete  their  work  until  September- 
12,  but  on  that  day  reported  a  revised  draft  upon  nearly  all  the  matter 
referred  to  them.  It  had  reached  their  hands  already  in  the  shape  of  a 
fconctitution,  and  ho  longer  a  mere  set  of  resolutions  such  as  had  been 
earlier  referred  to  the  Committee  of  Detail  to  draft  a  constitution;  but 
still  their  work  was  immense,  for  the  instrument  was  still  very  involved, 
with  many  clauses  piled  in  one  after  the  other,  sadly  out  of  place/  and 
with'  but  little  of  that  orderly  arrangement  which  such  an  instrument 
should  have.'  They  transposed  clauses  very  largely,  bringing  them 
scientifically  under  appropriate  heads,  and  changed  the  style  of  the 
instrument  to  its  present  shape,  in  which  the  good  English  and  the 
lucidus  ordo  are  in  such  a  high  degree  conspicuous. 

It  is  well  known  that  Gouverneur  Morris  did  this  work*  for  the  com- 
mittee; his  skill  as  a  draughtsman  was  recognized,  and  the  members  of 
the  committee  were  doubtless  glad  to  leave  it  to  such  able  hands.  It  has 
been  often  charged  that  he  took  advantage  of  his  position  to  insert  turns 
of  phrase  and  language  tending  to  the  establishment  of  a  centralized 
government  such  as  he  believed  in,  and  there  is  doubtless  some  founda- 
tion for  the  charge ;  but  it  may  be  doubted  whether  he  did  more  in  this 
way  than  most  men  would  do  in  the  like  position. 

When  this  report  from  the  Committee  on  Style  reached  the  Convention 
on  September  12,  they  went  over  the  instrument  once  more,  and  quite  a 
number  of  minor  amendments  were  made.  One  then  thought  of  sub- 
stance was  that  in  regard  to  the  proportion  of  representation,  changing 

.'  -  •  '  -      •  -  -  -  . LU— 

4  Letter  of  Gouverneur  Morris  in  Sparks's  Gouverneur  Morris,  iii.  323,  and  Elliot, 
i.  506-507;  Letter  of  Madison  in  Elliot,  i.  507-508. 
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it  so  as  to  authorize  one  representative  for  every  thirty  thousand 
people.  Washington  thought  this  so  important  that,  when  putting  the 
question,.,  he  for  the  first  time  during  the  sittings  of  the  Cqnvention 
addressed  the  body  and  urged  the  passage  of  the  amendment.  It  was 
then  immediately  approved  without-objeetion. 

One  other  amendment,  which  still  remains  of  substance,  was  also  made 
at  this  time,  and  that  was  the  insertion  in  the  amendment  clause  of  the 
proviso  that  no  State  should  without  its  consent  be  deprived  of  its  equal 
suffrage  in  the  State.  Sherman  first  suggested  this,  but  his  motion  was 
defeated  by  a  large  majority.  He  then  moved  to  strike  out  the  whole 
amendment  clause,  and  this  was  also  lost,  whereupon  murmurs  among 
the  smaller  States  began  to  circulate  to  such  an  extent  that  Gouverneur 
Morris  renewed  the  important  part  of  Sherman's  motion,  and  it  was  at 
once  approved  without  the  dissent  of  any  one  in  the  form  now  contained 
in  the  Constitution. 

Finally  when  the  whole  instrument  had  been  again  gone  over  and 
been  agreed  to  by  all  the  States  present  and  had  been  ordered  to  be 
engrossed,  Gouverneur  Morris  devised  the  attestation  clause  in  its  exist- 
ing form,  with  a  view  to  avoiding  the  scruples  of  those  who  were  unwill- 
ing to  append  their  names  to  the  Constitution,  as  it  might  seem  to  be 
giving  it  their  approval ;  he  proposed  that  they  should  sign  after  the 
words  "  done  in  convention  by  the  unanimous  consent  of  the  States 
present,"  etc.,  and  the  argument  was  that  this  was  not  an  approval  by 
the  members  of  the  Constitution  itself,  but  was  merely  an  attestation  of 
the  undoubted  fact  that  the  instrument  had  received  the  approval  of 
each  State  present.  Morris  had  this  plan  introduced  by  Franklin,  in 
order  to  increase  the  chances  of  its  success,  but  it  did  not  win  over 
Randolph  or  Mason  or  Gerry,  who  were  probably  largely  in  view  when 
it  was  devised,  and  .some  members  disapproved  of  it  as  equivocal  and 
uncandicL  It  was,  however,  carried,  and  the  members  then  proceeded 
to  sign  the  Constitution  under  this  attesting  clause.  The  only  members 
present  who  refused  to  sign  were  Mason,  Randolph,  and  Gerry,  and  the 
members  who  did  sign  represented  twelve  different  States* 
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PREAMBLE. 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union, 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common  defence,  pro- 
mote the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves  and  our 
Posterity,  do  ordain  and  establish  this  Constitution  for  the  United  States  of  America. 

Strictly  speaking,  the  preamble  originated  only  in  the  Committee  of 
Detail,  but  the  earlier  discussions  in  regard  to  the  purpose  and  nature 
of  the  intended  government  seem  also  to  have  had  some  influence  on  it. 
These  discussions,  moreover,  cannot  so  well  be  assigned  to  any  other 
portion  of  the  final  instrument,  and  they  are  consequently  reviewed  here. 
The  first  resolution  of  the  Virginia  plan  was  as  follows :  — 

"  Resolved,  that  the  Articles  of  Confederation  ought  to  be  so  corrected  and 
enlarged  as  to  accomplish  the  objects  proposed  by  their  institution ;  namely,  '  common 
defence,  security  of  liberty,  and  general  welfare.' " 

On  May  30,  on  Gouverneur  Morris's  suggestion,  Randolph  moved  to 
substitute  the  following  for  this  resolution :  — 

"  1.  That  a  union  of  the  states  merely  federal  will  not  accomplish  the  objects 
proposed  by  the  Articles  of  Confederation  —  namely,  common  defence,  security  of 
liberty,  and  general  welfare. 

"  2.  That  no  treaty  or  treaties  among  the  whole  or  part  of  the  states,  as  individual 
sovereignties,  would  De  sufficient. 

"3.  That  a  national  government  ought  to  be  established,  consisting  of  a  supreme 
legislative,  executive,  and  judiciary." 

The  third  resolution  of  this  substitute  was  on  motion  taken  up  alone, 
and  there  was  some  discussion  of  its  meaning.  Bead  moved  to  postpone 
it  for  the  following :  — 

"Resolved,  that  in  order  to  carry  into  execution  the  design  of  the  states  in  form- 
ing this  Convention,  and  to  accomplish  the  objects  proposed  by  the  Confederation,  a 
more  effective  government,  consisting  of  a  legislative,  executive,  and  judiciary,  ought 
to  be  established." 

The  committee  voted  against  this  proposed  amendment  and  in  favor 
of  the  third  resolution  in  the  substitute  offered  by  Randolph,  and  after 
this  date  went  on  with  the  consideration  of  the  other  resolutions  of  the 
Virginia  plan,  and  on  June  13  reported  to  the  Convention  the  nineteen 
resolutions  which  it  had  agreed  upon  as  embodying  the  outline  of  their 
idea  of  the  intended  government.    As  has  been  seen,  the  first  of  these 
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resolutions  provided  for  the  establishment  of  "  a  national  government 
.  .  .  consisting  of  a  supreme  legislative,  judiciary,  and  executive/' 
Other  clauses  also  contained  language  which  some  members  deprecated 
strongly  as  indicating  too  great  a  departure  from  a  federal  system, 
while  the  language  used  by  many  members  during  the  debates  indicated 
the  same  tendency  possibly  more  strongly.  Some  delegates,  especially 
from  the  smaller  States,  were  much  alarmed  at  this  as  well  as  at  the 
evident  and  declared  intention  of  the  majority  of  the  Convention  to 
establish  representation  in  the  two  houses  of  Congress  based  on  popula- 
tion. These  delegates  were  determined  to  preserve  at  least  some  portion 
of  the  equality  of  the  States,  and  were  strongly  opposed  to  so  great  a 
departure  from  the  Articles  of  Confederation  as  was  intended. 

In  consequence  of  all  this,  Paterson,  of  New  Jersey,  announced  on 
June  14,  the  day  after  the  report  from  the  committee  of  the  whole,  that 
it  was  the  wish  of  several  deputations,  particularly  of  that  from  his 
State,  to  prepare  a  purely  federal  plan,  and  asked  time  for  this  purpose. 
The  next  day  he  submitted  this  plan,  which  had  been  drafted*  by 
members  from  Connecticut,  New  York,  New  Jersey,  and  Delaware,  and 
Luther  Martin  of  Maryland.  It  was  comprised  in  nine  resolutions,  and 
the  general  drift  of  it  was  outlined  in  the  first  resolution,  that  "  the 
Articles  of  Confederation  ought  to  be  so  revised,  corrected  and  enlarged, 
as  to  render  the  federal  Constitution  adequate  to  the  exigencies  of 
government,  and  the  preservation  of  the  Union." 

The  Paterson  or  New  Jersey  plan  being  referred  to  a  committee  of  the 
whole  and  the  Randolph  plan  recommitted,  the  members  entered  upon 
an  extended  debate  as  to  the  merits  of  the  two  plans  and  the  form  of 
government  desirable  for  the  country-  In  this  discussion  many  members 
took  part,  the  widest  differences  of  opinion  were  expressed,  and  con- 
siderable temper  was  displayed.  Randolph  urged  that  what  was  wanted 
was  national  legislation  over  individuals.  Hamilton  spoke  for  the  first 
time,  and  introduced  a  series  of  eleven  resolutions  outlining  a  highly 
national  government.  Madison  argued  generally  in  favor  of  the 
Virginia  plan,  and  drew  illustrations  from  the  history  of  the  Amphic- 
tyonic  and  Achaean  as  well  as  the  Helvetic,  Germanic,  and  Belgic 
confederacies.  He  urged  that  the  New  Jersey  plan  would  not  prevent 
those  violations  of  treaties  and  of  the  law  of  nations  which  the  States 
had  been  guilty  of  in  so  many  instances,  and  in  regard  to  which  "  the 

•Luther  Martin's  Letter,  Elliot,  i.  349. 
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files  of  Congress,'*  he  said,*  "  contain  complaints  already,  from  almost 
every  nation  with  which  treaties  have  been  formed. ' '  ... 

On  June  18  Dickinson  moved  to  substitute  the  following  for  the  first 
resolution  of  the  New  Jersey  plan:  — "  That  the  Articles  of  Confedera- 
tion ought  to  be  revised  and  amended,  so  as  to  render  the  government 
of  the  United  States  adequate  to  the  exigencies,  the  preservation,  and 
the  prosperity  of  the  Union.' '  But  this  was  defeated  t  by  six  noes  to 
four  ayes  on  June  19,  and  on  the  same  day  it  was  first  voted  to  postpone 
the  first  resolution  of  the  New  Jersey  plan,  New  York  and  New  Jersey 
only  voting  no;  and  then,  on  motion  of  King,  it  was  carried  by  seven 
States  to  three  (New  York,  New  Jersey,  and  Delaware)  that  the  com-1 
mittee  of  the  whole  rise  and  report  that  they  do  not  agree  to  the  propose 
tions  of  Paterson,  and  that  they  report  again  the  resolutions  offered  by 
Randolph  heretofore  reported. 

The  Convention  then  proceeded  to  the  consideration  of  the  resolu- 
tions so  reported  by  the  committee  of  the  whole,  and- took  up  the  first 
resolution;  and  it  was  at  once  evident  that  the  advocates  of  a  strong 
central  government,  having  carried  their  main  point,  were  ready  to  yield 
to  the  other  side  to  some  extent.  Accordingly,  on  June  20,  a  motion  of 
Ellsworth  and  Gorham  to  drop  the  word  "  national  "  and  insert  "  of  the 
United  States  "  was  at  once  agreed  to  nem.  con.,  so  that  the  clause  read 
that  "  the  government  of  the  United  States  ought  to  consist,"  etc.:  and 
a  similar  change  was  made  as  of  course  in  the  second  resolution. 

The  Convention  then  went  on  with  the  other  resolutions,  referred 
them  all  later  to  the  Committee  of  Detail,  and  on  July  26  adjourned  to 
August  6,  in  order  to  give  that  committee  time  to  prepare  a  draft  of  a 
constitution.  But  little  is  known  of  how  the  committee  worked  at  their 
task,  but  the  Randolph  draft  shows  that,  after  some  very  general 
observations,  he  wrote:  —  "A  preamble  seems  proper.  Not  for  the  pur- 
pose of  designating  the  ends  of  government  and  human  politics.  This 
display  of  theory,  howsoever  proper  for  the  first  formation  of  State 
governments,  is  unfit  here,  since  we  are-  not  working  on  the  natural 
rights  of  men  not  yet  gathered  into  society,  but  upon  those  rights  modi- 
fied by  society  and  interwoven  with  what  we  call  the  rights  of  States. 
Nor  yet  is  it  proper  for  the  purpose  of  mutually  pledging  the  faith  of 
the  parties  for  the  observance  of  the  articles.     This  may  be  done  more 

solemnly  at  the  close  of  the  draft,  as  in  the  Confederation.   But  the  object 
».  -  .  ■ 

•  Elliot,  v.  207. 

flbid.,  v.  198:  206. 
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of  our  preamble  ought  .to  be'  briefly  to  declare  that  the  present  federal 
government  is  insufficient  to  the  general  happiness ;  that  the  conviction  of 
this  fact  gave  birth  to  tbis.Co»vetntiou,;  And  that  the  only  effectual- mode 
which  they  can  devise  for  curing  this  insufficiency  is  the  establishment  of 
a  supreme  legislative,  executive,  and  judiciary.  Let  H\be  next  declared 
that  the  following  are  the  Constitution  and  fundamentals  of  government 
for  the  United  States:" 

The  steps  by  which  the  preamble  grew  from  these  suggestions  are  not 
known,  but  on  "August  6  the  Committee  of  Detail  reported  a  draft  of  a 
Constitution  beginning  as  follows :  —  . 

"We,  the. people  of  the  states  of  New  Hampshire,  Massachusetts,  Rhode  Island 
and  Providence  Plantations,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Dela- 
ware, Maryland,  Virginia,  North  Carolina,  South  Carolina,  and  Georgia,  do  ordain, 
declare,  and  establish,  the  following  Constitution  for  the  government  pf  ourselves  and 
our  posterity: —  '••"'• 

.  - »     .        -  •  •■  i 

"Article  I.  The  style  of  this  government  shall  be  'The  United  States  of  America.' 

"Article  II.  The  government  shall  consist  of  supreme  legislative,  executive,  and 
Judicial  powers."  :': 

-  v 
This  preamble  and  these  two  articles  were  agreed  to  nem. .  can.   on 

August  7,  and  were  later  referred,  in  the  same  form,  to  the  Committee 

on  Style.     That  committee  reported  the  preamble  on  September  12  as 

shortly  below.    They  had  omitted  the  names  of  the  separate  States,  as 

was  absolutely  necessary,  since  the  Constitution  provided  in  the  seventh 

article  that  it  should  go  into  effect  upon  the  ratifications  of  nine  States 

as  a  Constitution  for  the  said  nine  States.     They  had  also  inserted  a 

statement  as  to  the  purposes  aimed  at  in  establishing  the  Constitution, 

and  they  had  omitted  entirely  Articles  I.  and  II.  above :  —  ■  ;  ; 

"We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  union,  :to 
establish  justice,  insure  domestic  tranquillity,  provide. for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our  posterity, 
do  ordain  and  establish  this  Constitution  for  the  United  States  of  .America." 

On  September  13,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
M  to  "  before  "  establish  justice  "  was  struck  out.* 

-         ■  ■■  '  ■       ■  ■  ■       ■  ■   ■'■  "-'i  "■  ■"  v» 

•Elliot,  1.  308.  .       .       -r 
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AETIOUE  I.,  SECTION  1. 
ARTICLE  L,  SECTION  4,  CLAUSE  2. 

All  legislative  Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall 
be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a  different  Day. 

The  third  of  the  Virginia  resolutions  read:  —  "Resolved,  that  the 
national  legislature  ought  to  consist  of  two  branches,"  and  this  was 
agreed  to  on  May  31,  and  later  reported  from  the  committee  of  the  whole. 
Pn  June  20,  during  the  discussion  in  the  Convention  .proper,  Lansing  and 
Sherman  moved  to  make  it  read,  "  Resolved,  That  the  powers  of  legisla- 
tion be  vested  in  the  United  States  in  Congress."  The  purpose  of  this 
motion  was  to  adhere  more  closely  to  the  existing  Confederation,  and  it 
was  offered  soon  after  the  Convention  had  rejected  the  New  Jersey  plan, 
and  decided  to  adhere  to  that  proposed  by  the  Virginia  delegates.  Quite 
a  debate  was  then  had  upon  the  general  principles  of  the  two  plans,  and 
Lansing's  motion  was  defeated.  The  word  "  national "  having  been 
struck  out  as  of  course  in  accordance  with  the  prior  vote  on  the  first 
resolution,  the  clause  was  adopted  •  in  the  following  form  by  the  votes 
of  seven  States  to  three: — "Resolved,  That  the  legislature  ought  to 
consist  of  two  branches." 

This  resolution  went  accordingly  to  the  Committee  of  Detail,  and  in 
carrying  it  out  Randolph  wrote  in  his  committee  draft,  "  The  Legis- 
lative shall  consist  of  two  branches,  viz. :  (a)  a  house  of  delegates,  and 
(b)  a  senate,  which  together  shall  be  called  '  the  legislature  of  the 
United  States  of  America. '  "  The  clause  reported  by  the  committee  in 
the  draft  of  August  6  was  as  follows :  — 

"Abticub  III.  The  legislative  power  shall  be  vested  in  a  Congress,  to  consist  of 
two  separate  and  distinct  bodies  of  men,  a  House  of  Representatives  and  a  Senate; 
each  of  which  shall  in  all  cases  have  a  negative  on  the  other.  The  legislature  shall 
meet  on  the  first  Monday  in  December  in  every  year." 

When  this  clause  came  before  the  Convention,  on  August  7,  there  was 
some  discussion  upon  the  provision  as  to  the  Houses  having  a  negative 
one  another,  and  the  words  were  finally  struck  out  upon  the  ground 
that  the  right  was  sufficiently  clear  without  them.  The  time  of  meeting 
was  also  discussed,  some  objecting  to  fixing  it  at  all  in  the  Constitution 

*  Elliot,  v.  214-223. 
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and  some  preferring  to  fix  May.  Randolph  moved  to  insert  the  words 
"unless  a  different  day  shall  be  appointed  by  law,"  and  Rutledge 
thought  there  should  be  a  requirement  for  a  meeting  "  once  at  least  in 
every  year."  These  proposals  were  approved,  and  the  clause  as  amended 
was  then  approved  *  newt.  can.  as  follows :  — 

!I^.,*P*i!*ftre  P?wer  ■haU  **  ve8ted  in  a  Congress,  to  consist  of  two  separate 
and  distinct  bodies  of  men,  a  House  of  Representatives  and  a  Senate.  The  legislature 
shall  meet  at  least  once  in  every  year;  and  such  meeting  shall  be  on  the  first  Monday 
in  December,  unless  a  different  day  shall  be  appointed  by  law." 

The  Committee  on  Style  changed  both  the  language  and  arrangement 
of  this  clause  in  several  minor  particulars,  and  reported  its  gist  as 
Article  I.,  Section  1,  and  Article  L,  Section  4,  Clause  2,  as  follows:  — 

"Abxecls  I.,  Section  1.  AU  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives." 

"Section  4.  .  .  .  The  Congress  shall  assemble  at  least  once  in  every  year;  and 
such  meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law 
appoint  a  different  day." 


ARTICLE  I,  SECTION  2,  CLAUSES  1  AND  2. 

The  House  of  Representatives  shall  be  composed  of  Members  chosen  every  second 
Year  by  the  People  of  the  several  States,  and  the  Electors  in  each  State  shall  have 
the  Qualifications  requisite  for  Electors  of  the  most  numerous  Branch  of  the  State 
Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age  of 
twenty-five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be  chosen. 

The  fourth  resolution  of  the  Virginia  plan  was  as  follows :  — 

"Resolved,  that  the  members  of  the  first  branch  of  the  national  legislature  ought 
to  be  elected  by  the  people  of  the  several  states,  every  for  the  term  of  ; 

to  be  of  the  age  of  years  at  least;  to  receive  liberal  stipends,  by  which  they 

may  be  compensated  for  the  devotion  of  their  time  to  the  public  service;  to  be 
ineligible  to  any  office  established  bv  a  particular  state,  or  under  the  authority  of 
the  United  States,  except  those  peculiarly  belonging  to  the  functions  of  the  first  branch, 
during  the  term  of  service,  and  for  the  space  of  after  its  expiration;  to  be 

incapable  of  reelection  for  the  space  of  after  the  expiration  of  their  term  of 

service,  and  to  be  subject  to  recall." 

The  first  clause,  "  that  the  members  of  the  first  branch  of  the  national 
legislature  ought  to  be  elected  by  the  people  of  the  several  states," 
being  taken  up  on  May  31,  Sherman  and  Gerry  opposed  the  election  by 
the  people,  and  Butler  thought  it  an  impracticable  mode,  while  Mason, 
Wilson,  and  Madison  advocated  it,  the  first  named  saying  that  it  was  to 

•  Elliot,  v.  382-385. 
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be  the  grand  depository  of  the  democratic  principle  of  government,  —  so 
to  speak,  "  our  House  of  Commons."  This  part  of  the  resolution  was 
agreed  to  on  May  31,  and  the  balance  postponed  as  entering  too  much 
into  detail  for  general  propositions. 

On  June  6,  according  to  previous  notice,  Charles  Pinckney  moved 
"  that  the  first  branch  be  elected  by  the  State  legislatures  and  not  by  the 
people,"  and  there  was  again  quite  a  debate  upon  the  subject.  Rut- 
ledge,  Sherman,  and  Charles  Cotesworth  Pinckney  supported  the  motion, 
while  Wilson,  Mason,  Madison,  Dickinson,  and  Pierce  were  against  it. 
Gerry  thought  the  people  should  nominate .  certain  persons  in  certain 
districts,  and  that  the  legislatures  should  make  the  appointment. 
Dickinson  and  Pierce  thought  it  essential  that  one  branch  should  be 
appointed  by  the  people.  The  motion  was  defeated  by  eight  noes  to  three 
ayes. 

On  June  12  the  blank  for  the  term  of  members  of  the  first  branch  was 
filled  with  "  three,"  after  "  one"  and./  two  "  had  been  also  suggested. 
Madison  thought  that  three  years  would  be  by  no  means  too  long  a  term, 
while  Gerry  insisted  that  the  people  of  New  England  would  never  give 
up  annual  elections.    Next  the  words  "  to  be  of  years  at  least  " 

were  struck  out,  and  further  alterations  were  made  of  the  remaining 
parts  of  the  resolution ;  but  these  go  to  other  parts  of  the  Constitution 
and  do  not  concern  us  here.  The  only  portions  haying  reference  to  the 
clauses  of  the  Constitution  now  under  consideration  were  therefore 
reported  by  the  committee  of  the  whole  in  the  following  form: — c<  That 
the  members  of  the  first  branch  of  the  national  legislature  ought  to  be 
elected  by  the  people  of  the  several  States  for  the  term  of  three  years." 
This  was  considered  by  the  House  proper  on  June  21,  and  an  effort  was 
again  made  to  do  away  with  the  election  by  the  people,  and  to  choose  the 
members  more  or  less  with  the  aid  of  the  legislatures.  Charles  Cotes- 
worth Pinckney  moved  that  the  members  "  should  be  elected  in  such 
manner  as  the  legislature  of  each  State  should  direct,"  and  there  was 
some  debate  upon  the  motion,  but  it  was  defeated,  and  the  Convention 
adhered  by  nine  votes  to  one  to  the  election  by  the  people. 

Another  amendment  made  at  this  stage  inserted  the  two-year  term;* 
and,  on  motion  of  Mason,  the  clause  was  also  amended  t  to  require 
members  t%  to  be  of  the  age  of  tweuty-five  years  at  least." 

♦  Elliot,  v.  224-2*26.  -  -  - 

t  Ibid.,  v.  22S-229. 
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The  portions  of  the  clause  which  have  reference  to  the  part  of  the 
Constitution  now  under  consideration  were  therefore  referred  to  the 
Committee  of  Detail  in  the  following  form :  — 

"  HI.  Resolved,  That  the  members  of  the  first  branch .  of  the  legislature  ought  to 
be  elected  by  the  people  of  the  several  states  for  the  term  of  two  years:  .....  to  be 
of  the  age  of  twenty-five  years  at  least   ..." 

There  was  also  referred  to  them  a  clause,  directing  them  to  receive 
clauses  requiring  certain  qualifications  of  property  and  citizenship  for 
the  executive,  the  judiciary,  and  the  members  of  both  branches  of  the 
legislature. 

Randolph's  committee  draft  was  in  the  main  merely  a  carrying  out 
of  the  provisions  contained  in  the  resolution  referred  to  the  Committee 
of  Detail,  but  as  to  the  qualifications  of  delegates  he  wrote  at  one  time 
a  query  on  the  margin  "  if  a  certain  term  of  residence,  and  a  certain 
quantity  of  landed  property  ought  not  to  be  made  by  the  Convention 
further  qualifications.' '  This  was,  however,  later  cancelled.  He  wrote 
also  at  one  time  a  provision  that  "  the  qualifications  of  electors  shall  be 
the  same  throughout  the  States,  viz.:  —  citizenship  manhood,  sanity  of 
mind,  previous  residence  for  one  year,  or  possession  of  real  property 
within  the  State  for  the  whole  of  one  year,  or  inrolment  in  the  militia 
for  the  whole  of  a  year."  He  later,  however,  cancelled  all  of  these 
qualifications,  unless  the  two  first,  as  "  not  justified  by  the  resolutions/' 
and  changed  the  rest  of  the  provision  to  read,  "  the  qualifications  of 
electors  shall  be  the  same  with  that  in  the  particular  States,  unless  the 
legislature  shall  hereafter  direct  some  uniform  qualification  to  prevail 
through  the  States." 

The  Committee  of  Detail  reported  as  follows :  — 

"Article  IV.,  Section  1.  The  members  of  the  House  of  Representatives  shall  be 
chosen  every  second  year,  by  the  people  of  the  several  states  comprehended  within  this 
Union.  The  qualifications  of  the  electors  shall  be  the  same,  from  time  to  time,  as 
those  of  the  electors  in  the  several  states,  of  the  most  numerous  branch  of  their  "own 
legislatures. 

"  Section  2.  Every  member  of  the  House  of  Representatives  shall  be  of  the  age  of 
twenty-five  years  at  least;  shall  have  been  a  citizen  in  the  United  States  for  at  least 
three  years  before  his  election;  and  shall  be,  at  the  time  of  his  election,  a  resident  of 
the  state  in  which  he  shall  be  chosen." 

When  this  subject  came  up  before  the  Convention  on  August  7, 
Qouverneur  Morris  moved  to  amend  the  first  section  by  striking  out  that 
portion  relating  to  the  qualifications  of  electors  with  the  view  of  insert- 
ingTT  provision  to  confine  the  suffrage" to  freeholders,  but  after  some 
discussion    the   motion    was    lost.      Gouvernuer   Morris    and    Dickinson 
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supported  it  on  the  ground  that  it  would  keep  out  the  dangerous 
influence  of  multitudes;  while  Williamson,  Wilson,  Ellsworth,  Mason, 
Butler,  and  Franklin  opposed  it  on  the  ground  that  was  a  subject  on 
which  the  people  were  jealous,  and  it  would  not  be  well  to  excite  their 
jealousies  by  depriving  some  of  them  of  the  vote  as  to  federal  officers 
when  the  same  citizens  have  the  right  to  vote  in  the  States.  Franklin 
urged  the  importance  of  maintaining  the  public  spirit  of  the  common 
people.  The  second  section  was  amended,  on  the  motion  of  Mason,  by 
inserting  "  seven  "  instead  of  "  three  "  in  the  requirement  of  citizen- 
ship of  the  United  States,  and  was  also  amended  in  some  verbal  matters, 
and  the  two  clauses  left  to  read  as  follows :  * — 

"Article  IV.,  Section  1.  The  members  of  the  House  of  Representatives  shaU  be 
chosen  every  second  year,  by  the  people  of  the  several  states  comprehended  within  the 
Union.  The  qualifications  of  the  electors  shall  be  the  same,  from  time  to  time,  as 
those  of  the  electors  in  the  several  states,  of  the  most  numerous  branch  of  their  own 
legislatures. 

"  Section  2.  Every  member  of  the  House  of  Representatives  shall  be  of  the  age  of 
twenty-five  years  at  least;  shaU  have  been  a  citizen  of  the  United  States  for  at  least 
seven  years  before  his  election;. and  shall  be,  at  the  time  of  his  election,  an  inhabitant 
of  the  state  in  which  he  shall  be  chosen." 

On  August  13  the  Convention  reconsidered  the  second  section  above, 
and  Wilson  and  Randolph  moved  to  insert  "  four  "  instead  of  "  seven  " 
as  the  requirement  of  citizenship,  and  there  was  quite  a  debate  as  to  the 
advisability  of  admitting  foreigners.  Madison  and  Hamilton  urged  the 
importance  of  their  easy  admission,  but  Gerry,  Williamson,  Butler,  Rut- 
ledge,  Sherman,  and  Charles  Pinckney  were  all  against  it.  Wilson's 
motion  for  four  years  was  lost,  as  were  also  motions  for  five  and  for  nine 
years.  A  motion  of  Gouverneur  Morris  to  add  to  the  clause  a  proviso 
that  the  limitation  of  seven-years  should  not  affect  the  rights  of  any  one 
now  a  citizen  was  also  lost  by  six  noes  to  five  ayes,  and  the  article  was 
then  agreed  to  f  nem.  con. 

There  had  been  some  debate  in  the  Convention  on  August  9  on  the 
question  of  fixing  the  period  of  citizenship  to  be  required  of  Senators 
(see  Article  I.,  Section  3,  Clauses  1-3),  and  members  had  differed  widely. 
Some  were  in  favor  of  a  period  as  short  as  four  years,  while  others 
advocated  fourteen,  and  were  strongly  opposed  to  the  easy  admission  of 
foreigners.  In  this  discussion  Wilson  had  spoken  of  the  curious  position 
he  might  be  put  in,  of  aiding  to  draw  a  constitution  and  yet  being  inca- 
pable of  holding  office  under  it. 

•Elliot,  v.  385-391. 
t  Ibid.,  v.  411-414 
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These  clauses  were  later  referred  to  the  Committee  on  Style,  and  they 
reported  them,  with  minor  alterations,  as  follows :  — 

"Sbction  2.  The  House  of  Representatives  shall  he  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states,  and  the  electors  in  each  state  shall 
have  the  qualifications  requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature. 

"No  person  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of 
twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen." 


ARTICLE  I,  SECTION  2,  CLAUSE  3. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several  States 
which  may  be  included  within  this  Union,  according  to  their  respective  Numbers, 
which  shall  be  determined  by  adding  to  the  whole  Number  of  Free  persons,  including 
those  bound  to  Service  for  a  Term  of  Years,  and  excluding  Indians  not  taxed,  three 
fifths  of  all  other  Persons.  The  actual  Enumeration  shall  be  made  within  three  Years 
after  the  first  Meeting  of  the  Congress  of  the  United  States,  and  within  every  sub- 
sequent Term  of  ten  Years,  in  such  Manner  as  they  shall  by  Law  direct.  The  Number 
of  Representatives  shall  not  exceed  one  for  every  thirty  Thousand,  but  each  State 
shall  have  at  Least  one  Representative;  and  until  such  enumeration  shall  be  made, 
the  State  of  New  Hampshire  shall  be  entitled  to  chuse  three,  Massachusetts  eight, 
Rhode  Island  and  Providence  Plantations  one,  Connecticut  Ave,  New  York  six,  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North 
Carolina  five,  South  Carolina  five,  and  Georgia  three. 

The  second  resolution  of  the  Virginia  plan  was  as  follows:  — 

"Resolved,  therefore,  that  the  rights  of  suffrage  in  the  national  legislature  ought 
to  be  proportioned  to  the  quotas  of  contribution,  or  to  the  number  of  free  inhabitants 
as  the  one  or  the  other  rule  may  seem  best  in  different  cases." 

When  this  resolution  was  considered  on  May  30,  various  modifica- 
tions were  suggested,  as  quoted  below,  but  the  whole  subject  was  post- 
poned on  Bead's  reminding  the  committee  that  the  deputies  from  Dela- 
ware were  restrained  by  their  commission  from  assenting  to  any  change 
of  the  rule  of  suffrage :  — 

"That  the  rights  of  suffrage  in  the  national  legislature  ought  to  be  proportioned 
to  the  number  of  free  inhabitants." 

"That  the  rights  of  suffrage  in  the  national  legislature  ought  to  be  proportioned 
and  not  according  to  the  present  system." 

"That  the  rights  of  suffrage  in  the  national  legislature  ought  not  to  be  according 
to  the  present  system." 

"That  the  equality  of  suffrage  established  by  the  Articles  of  Confederation  ought 
not  to  prevail  in  the  national  legislature;  and  that  an  equitable  ratio  of  representation 
ought  to  be  substituted." 

Long  before  any  vote  was  taken  upon  the  question  of  representation 
the  smaller  States  knew  that  the  larger  ones  meant  to  deprive  them  of 
their  equality  of  representation,  and  they  were  determined  to  contend 
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bitterly  against  this.     Bedford  referred*  to  the  evident  intention  of 
the  large  States  on  June  8,  and  on  the  same  day  Charles  Pinckney  and 
Eutledge  moved  an  amendment  to  the  fourth  resolution,  looking  to 
proportional  representation  in  the  first  branch  of  the  national  legisla- 
ture.    Their  motion  was  that  the  States  be  divided  into  three  classes,  in 
accordance  with  their  "  comparative  importance,' '  and  that  the  first 
class  should  have  three  members,  the  second  two,  and  the  third  one. 
For  some  days  prior  to  this  other  subjects  had  been  under  consideration, 
but  on  June  9  Paterson  moved  that  the  committee  resume  the  clause 
relating  to  the  right  of  suffrage  in  the  national  legislature.     Brearly 
seconded  him,  but  regretted  that  the  question  was  raised.     He  urged 
that  proportional  representation  would  destroy  the  smaller  States,  and 
that  the  consequence  would  be  that  Massachusetts,  Pennsylvania,  and 
Virginia  would  carry  everything  before  them.     He  expressed  himself  as 
astonished  and  alarmed  at  the  proposal.    He  could  not  say,  on  the  other 
hand,  that  it  was  fair  that  Georgia  should  have  an  equal  vote  with 
Virginia,  and  thought  there  was  only  one^ remedy  for  this,  and  that  was 
to  erase  the  existing  boundaries  and  make  a  new  partition  of  the  whole  ' 
country  into  thirteen  equal  parts.    Paterson  was  also  strongly  opposed 
to  proportional  representation,  and  ended  by  saying  that  he  would  rather 
submit  to  a  monarch  or  a  despot  than  to  confederate  on  such  a  plan. 
Wilson  answered  that  if  the  small  States  would  not  confederate  on  this     f 
plan,  the  large  ones  would  not  confederate  on  any  other,  and  expressed    1 
the  hope  that,  if  the  confederacy  should  be  dissolved,  the  majority,  or  j 
even  a  minority,  of  the  States  would  unite  for  their  safety.  j 

The  debate  was  continued  on  June  11,  and  at  the  opening  of  the/ 
session  on  that  day  Sherman  made  the  important  suggestion  that  "  the 
proportion  of  suffrage  in  the  first  branch  should  be  according  to  the 
respective  numbers  of  free  inhabitants,  and  that  in  the  second  branch,  or 
Senate,  each  state  should  have  one  vote,  and  no  more."     He  did  not 
then  make  any  motion  to  this  effect,  but  his  argument  was  that,  as  the . 
States  would  remain  possessed  of  certain  individual  rights,  each  one  j 
ought  to  be  able  to  protect  itself,  or  a  few  large  States  would  rule  the  f 
•rest.    Butledge  next  proposed  that  the  proportion  of  suffrage  in  the  first  ^ 
branch  should  be  according  to  the  quotas  of  contribution,  but  he,  also, 
,made  no  motion,  and  King  and  Wilson  then  moved,  in  order  to  bring  the  j 
^question  to  a  point,  that  "  the  right  of  suffrage  in  the  first  branch  of  the 
national  legislature  ought  not  to  be  according. to  the  rule  established  in 

•  Elliot,  v.  173. 
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^presemation,-and  tw      °n'  but  according  to  some  equitable  ratio  of 

b»*  Htfle  more  debate  and    V^^  hy  Seven  a^s  t0  three  noes>  after 
P^ate  speech  intended  to  Prai*Iin  had  interposed  with  a  tern- 

t0  ^op  the  threatening  deader  ^  eViden/excitement  of  members  and 

Pledge  next  moved  *  *      J  ^/ 

mentation "  «,*  to  ad<*  to  X    .        „       .+  M       „.      . 

vu      rue  words  "  ace  ^.wi  0^'the  above     equitable  ratio  of  repre- 

was  postponed  so  as  fr*  Gor*ding  to  the  quotas  of  contribution,"  but 

e7,  the  Words  '<<*  ar>o  add  instead,  on  motion  of  Wilson  and  Charles 

ree  citizen  rfamj1*  in  proportion  to  the  whole  number  of  white  and 

c  uding  tho.*  xnotijM§y  and  inhabitants  of  every  age,  sex,  and  condition, 

othe**;  age  bound  to  servitude  for  a  term  of  years,  and  three-fifths 

P   lwuaej/f  'persons  not  comprehended  in  the  foregoing  description, 

.  C  rn*l^f^dianB  not  Pay*n&  taxes,  in  each  state."    This  was  taken  from 
inff  *J{  i   Jf 
&    vwftpfe  m  the  act  of  Congress,  agreed  to  by  eleven  States,  for  apportiori- 

quotas  of  revenue,  and  it  was  carried  by  nine  votes  to  two,  after  a 

^rd  of  objection  by  Gerry,  who  thought  that  blacks  in  the  South  should 

4o  more  be  counted  than  cattle  in  the  North. 

It  has  been  already  said  that,  early  on  June  11,  Sherman  had  pro- 
posed that  the  proportion  of  suffrage  in  the  first  branch  should  be  accord- 
ing to  the  respective  numbers  of  free  inhabitants,  and  that  in  the  second 
branch,  or  Senate,  each  State  should  have  one  vote.  He  did  not  then 
make  any  motion  to  this  effect,  but  later  in  the  same  day,  after  the  Con- 
vention had  passed  the  resolutions  just  detailed  in  favor  of  proportional 
representation  in  the  first  branch,  he  and  Ellsworth  moved  that  a  ques- 
tion be  taken  whether  in  the  second  branch  of  the  national  legislature 
each  State  have  a  vote,  but  the  proposition  was  lost  by  five  to  six.  And 
then  Wilson  and  Hamilton  moved  the  following:  —  "  That  the  right  of 
suffrage  in  the  second  branch  of  the  national  Legislature  ought  to  be 
according  to  the  rule  established  for  the  first,"  and  this  was  carried  by 
the  same  six  to  five.f 

The  second  resolution  of  the  Virginia  plan  had  now  been  altered  in 
committee  of  the  whole  so  as  to  read  as  follows :  — 

!  *7.  Resolved,  That  the  rights  of  ^suffrage  in  the  first  branch  of  the  national  legis- 
lature ought  not  to  be  according  to  the  rule  established  in  the  Articles  of  Confedera- 
tion, but  according  to  some  equitable  ratio  of  representation;  namely,  in  proportion 
to  the  whole  number  of  white  and  other  free  citizens  and  inhabitants  of  every  age, 
sex,  and  condition,  including  those  bound  to  servitude  for  a  term  of  years,  and  three- 
fifths  of  all  other  persons,  not  comprehended  in  the  foregoing  description,  except 
Indians  not  paying  taxes  in  each  state. 

1    ■■   '  ;',"'•■ 

•  Elliot,  v.  181. 

t  Ibid.,  v.  178,  181,  182. 
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"8.  Resolved,  That  the  right  of  suffrage  in  the  second  branch  of  the  national 
legislature  ought  to  be  according  to  the  rule  established  for  the  first." 

In  this  form  these  resolutions  were  reported  from  the  committee  to 
the  Convention  on  June  13,  after  they  had  gone  over  all  the  Virginia 
resolutions 'and  developed  them  into  nineteen  general  propositions.  A 
few  days  later  Paterson  introduced  into  the  Convention  what  has  been 
generally  known  as  the  New  Jersey  "plan,  having  in  view  a  purely  federal 
government;  but  the  committee  of  the  wJHjle,  to  which  this  was  referred, 
disapproved  it,  and,  on  June  19,  reported  thehu?reference  for  the  resolu- 
tions already  agreed  upon,  after  some  considerable  discussion  of  the 
desirability  of  a  national  or  purely  federal  system. 

During  these  debates,  as  well  as  those  following  for  a  fe?K  days  after- 
wards, it  appeared  several  times  very  plainly  that  the  matter  uppermost 
in  the  minds  of  many  members  was  the  vital  question  of  the  ijasis  of 
representation,  and  some  motions  were  made  to  take  it  up  and  postpone 
the  matter  in  hand.  Finally,  on  June  27,  a  motibn  to  this  effect  was 
agreed  to,  and  the  Convention  took  up  the  seventh  and  eighth  resolutions 
above  quoted,  and  entered  at  once  on  what. turned  out  to  be  its  hardest-\ 
fought  battle.  Approximately  one-half  of  the  States — mainly  the 
smaller  ones  —  contended  strenuously  that  the  States  only  should  be 
represented  in  both  branches  of  Congress,  while  the  other  .half  contended 
as  earnestly  for  a  representation  in  both  branches  proportionate  to 
population.  The  intricacies  of  this  contest  will  be  difficult  to  follow. 
It  came  very  near  to  breaking  up  the  Convention,  and  a  vast  deal  of  bad 
blood  was  generated.  As  the  contest  went  on,  the  compromise  finally 
adopted  unfolded  itself  step  by  step  by  dint  of  references  to  committees 
and  re-references :  and  it  is  also  worthy  of  note  that  the  members  began 
to  see  that  the  real  contest  in  their  body  was  not  so  much  between  the 
small  States  and  the  large  as  between  the  Southern  States  and  the 
Northern. 

The  debate  was  started  on  a  motion  to  agree  to  the  first  part  of  the 
seventh  resolution,  declaring  that  the  suffrage  in  the  first  branch  ought 
not  to  be  according  to  the  rule  established  in  the  Articles  of  Confedera- 
tion, but  according  to  some  equitable  ratio  of  representation :  and  Luther 
Martin  then  made  his  well-known,  long,  two-days'  speech.  Another 
motion  was  made  to  strike  out  the  word  "  not "  and  the  already-sug- 
gested plan  of  a  new  partition  among  the  States  of  the  total  territory  of 
the  country  (with  a  view  to  equalizing  the  States)  was  again  referred 
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to.  Near  the  end  of  the  second  day's  discussion  Franklin  spoke,  and, 
referring  to  the  great  differences  in  the  body  and  the  little  progress 
made  in  four  or  five  weeks,  proposed  that  they  should  open  the  daily 
session  with  prayer,  but  the  proposal  did  not  reach  a  vote.  The  next 
morning  (June  29)  Johnson  opened  the  session  in  a  short  speech  in  which 
he  proposed,  as  a  basis  of  compromise,  that,  as  the  States  are  to  continue 
to  exist,  and  ought  to  be  provided  with  some  power  of  self-defence,  the 
people  should  be  represented  in  one  branch  and  the  States  in  the  other. 
The  discussion  continued  some  time  longer,  however,  and  the  speeches 
showed  the  earnestness  and  anxiety  of  the  members.  Gorham,  Ellsworth, 
Read,  Madison,  Hamilton,  and  others  took  a  part.  The  first  vote  taken 
was  on  the  motion  to  strike  out  the  word  "  riot,"  and  it  was  lost  •  by 
four  to  six ;  and  then  the  motion  was  carried,  by  six  to  four,  to  agree  to 
the  clause  as  reported :  — 

"  Resolved,  That  the  rights  of  suffrage  in  the  first  branch  of  the  legislature  of  the 
United  States  ought  not  to  be  according  to  the  rule  established  in  the  Articles  of 
Confederation,  but  according  to  some  equitable  ratio  of  representation/' 

It  was  then  at  once  moved  to  postpone  the  balance  of  the  seventh 
resolution,. and  take  up  the  eighth,  and  this  was  carried  by  nine  to  two. 
Ellsworth  next  moved  to  amend  the  eighth  resolution  so  as  to  read:  — 
"  That  in  the  second  branch  of  the  legislature  of  the  United  States  each 
state  shall  have  an  equal  vote."  He  expressed  his  satisfaction  with  the 
vote  just  taken,  and  hoped  that  it  might  become  a  ground  of  compromise 
with  regard  to  the  second  branch;  but  the  debate,  which  continued  for 
the  balance  of  that  day  and  the  whole  of  the  next,  still  showed  much  heat. 
The  members  from  the  smaller  States  would  not  yield  an  inch,  and 
matters  grew  so  serious  that  Wilson  suggested  the  possibility  of  allowing 
one  Senator  for  each  one  hundred  thousand  of  population,  with  a  provi- 
sion that  each  State  should  have  one  member  at  least.  Franklin  sug- 
gested to  compose  the  Senate  of  the  same  number  of  members  from  each 
State,  but  that  in  certain  cases  each  State's  delegation  should  only  have 
a  vote  in  proportion  to  the  sums  their  State  should  contribute  to  the 
treasury.  Madison  was  willing  to  consent  to  the  suggestion  of  Wilson 
on  condition  that  a  due  independence  should  be  given  to  the  Senate  and 
it  should  not  be  made  merely  a  second  edition  of  Congress :  he  knew  the 
faults  of  Congress  too  well,  he  said.  Bedford  contended  still  that  there 
was  no  middle  way,  and  threw  out  that  in  the  event  of  the  failure  of 
agreement,  the  large  States  would  not  dare  to  dissolve  the  Confedera- 
tion, and  if  they  did,  some  foreign  power  would  take  the  smaller  States 

*  Elliot,  v.  259. 
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vby  the  hand.    Oil  July  2  the  motion  came  to  a  vote,  and  was  tost  by  an 
leven  vote.  - 

This  left  them,  as  Sherman  said,  at  a  full  stop ;  and  they  were  prob- 
ably nearer  to  breaking  up  on  this  day  than  at  any  time.  Charles 
Pinckney  proposed  as  a  compromise  that  the  States  be  divided  into 
classes,  with  an  apportionment  of  Senators  among  them;  and  Charles 
Cotesworth  Pinckney  to  some  extent  approved  the  suggestion,  but  pre- 
ferred the  plan  of  Franklin  mentioned  shortly  above.  He  ended  by 
proposing  that  a  committee  be  appointed  to  devise  and  report  some 
compromise,  and,  after  some  discussion,  this  plan  was  carried,  and  a  com- 
mittee of  one  member  from  each  State  was  appointed  by  ballot  Gerry, 
Ellsworth,  Yates,  Paterson,  Franklin,  Bedford,  Martin,  Mason,  Davy, 
Eutledge,  and  Baldwin  were  appointed. 

Madison  wrote,*  many  years  later,  that  at  about  this  time  indications 
were  manifest  that  sundry  members  from  large  States  were  relaxing  in 
their  determination,  and  that  some  ground  of  compromise  was  already 
contemplated  such  as  finally  took  place.  The  committee  held  its  sessions 
between  July  2  and  5.  Sherman,  who  attended  its  meetings  in  place  of 
Ellsworth,  who  was  sick,  proposed  that  they  should  report  to  the  follow- 
ing effect:  — "  That  each  state  should  have  an  equal  vote  in  the  second 
branch,  provided  that  no  decision  therein  should  prevail  unless  the 
majority  of  States  concurring  should  also  comprise  a  majority  of  the 
inhabitants  of  the  United  State?."  This  proposal  was  based  on  a  similar 
proposal  made  in  the  debates  on  the  Articles  of  Confederation.  Finally 
,Franklin  made  the  proposal  which  was  reported.  It  was  barely 
_  acquiesced  in  by  the  States  opposed  to  an  equality  in  the  second  branch, 
and  was  considered  by  those  who  supported  this  equality  as  a  gaining 
of  their  point.    The  report  from  the  committee  t  was  as  follows :  — 

"That  the  subsequent  propositions  be  recommended  to  the  Convention  on  condition 
that  both  shall  be  generally  adopted. 

"  1.  That,  in  the  first  branch  of  the  legislature,  each  of  the  states  now  in  the 
Union  shall  be  allowed  one  member  for  every  forty  thousand  inhabitants,  of  the 
description  reported  in  the  seventh  resolution  of  the  Committee  to  the  whole  House: 
that  each  state  not  containing  that  number  shall  be  allowed  one  member:  that  all 
bills  for  raising  or  appropriating  money,  and  for  fixing  the  salaries  of  the  officers  of 
•  the  government  of  the  United  States,  shall  originate  in  the  first  branch  of  the  legis- 
lature, and  shall  not  be  altered  or  amended  by  the  second  branch :  and  that  no  money 
shall  be  drawn  from  the  public  treasury  but  in  pursuance  of  appropriations  to  be 
originated  in  the  first  branch. 

"  2.  That,  in  the  second  branch,  each  state  shall  have  an  equal  vote." 

.         '■ ■        .        i 

*  Letter  to  Jared  Spark*  printed  in  Elliot,  i.  508.  

t  Elliot,  v.  274. 
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This  proposal  met  with  a  good  deal  of  opposition,  and  members  were 
still  strenuous  in  maintaining  their  respective  views.  Gouverneur 
Morris  said  that  the  country  was  certainly  destined  to  tie  in  some  way 
united,  and  that  if  persuasion  does  not  unite  it,  the  sword  will.  A 
proposition,  was  made  by  Rutledge  to  fix  the  suffrages  by  the  sums  the 
inhabitants*  of  ea'ch  State  pay  towards  the'  general  revenue,  and  that  an 
apportionment  should  be  made  every  few  years,  the  number  at  present 
for  each  State  to  be  now  fixed.  This  was  lost,  but  the  next  day  (July  6) 
Gouverneur  Morris  moved  to  commit  so  much  of  the  report  as  fixed  one 
member  for  every  forty  thousand  inhabitants,  with  the  view  that  the  com- 
mittee might  now  fix  the  numbers  for  the  first  legislature,  and  that  the 
legislature  might  be  authorized  to  make  changes  hereafter.  After  some 
short  debate  the  motion  was  carried,  and  Gouverneur  Morris,  Gorham, 
Randolph,  Rutledge,  and  King  were  appointed  by  ballot.  The  House 
then,  after  considerable  discussion  and  some  contrary  decisions,  voted 
to  approve  the  second  portion  of  the  first  clause  of  the  first  committee's 
report  in  regard  to  the  origin  of  bills  for  raising  money  and  so  forth. 

The  members  from  the  small  States  maintained  that  the  provision 
as  to  money  bills  was  a  material  concession  on  their  part,  as  such  bills 
were  put  so  completely  in  the  control  of  the  body  based  on  proportional 
suffrage.  Madison  writes  •  that  Mason,  Gerry,  and  some  other  members 
from  large  States  set  great  store  by  this  provision,  and  the  members 
from  the  small  States  and  some  others  who  wanted  a  strong  government 
availed  themselves  of  this  predilection  to  secure  provisions  favoring  the 
small  States  and  in  favor  of  a  strong  government.  Some  members  from 
large  States  denied  that  it  was  any  concession  at  all,  and  some  objected 
to  it  in  any  event  as  being  merely  a  following  of  English  precedent  with- 
out reason. 

Fin^llyj  on  July  7,  the  House  approved  by  six  to  three  (two  divided) 
of  the  second  clause  giving  an  equal  vote  to  each  State  in  the  second 
branch.  This  was  a  great  victory  for  the  smaller  States,  but  Madison 
intimates  f  that  several  delegations  were  influenced  by  the  fact  that 
another  vote  was  to  be  taken  upon  the  whole  report.  Soon  afterwards 
they  resolved  to  postpone  the  balance  of  the  report  from  the  committee 
of  a  member  from  each  State  until  the  last-appointed  committee  of  five 
should  report.  This  committee  brought  in  a  report  on  July  9  as 
follows :  — 

»:Effiof,  v.  514.  -      

f  Ibid.,  v.  286. 
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"That,  in  the  first  meeting  of  the  legislature,  the  first  branch  thereof  consist  of 
fifty-six  members,  of  which  number 

New  Hampshire  shall  have 2  Delaware  shall  have 1 

Massachusetts  shall  have 7  Maryland  shall  have 4 

Rhode  Island  shall  have 1  Virginia  shall  have 9 

Connecticut  shall  have 4  North'  Carolina  shall  have 5 

New  York  shall  have 5  South  Carolina  shall  have 5 

New  Jersey  shall  have 3  Georgia  shall  have 2 

Pennsylvania  shall  have 8 

"But,  as  the  present  situation  of  the  states  may  probably  alter,  as  well  in  point 
of  wealth  as  in  the  number  of  their  inhabitants, —  that  the  "legislature  be  authorized 
from  time  to  time  to  augment  the  number  of  representatives.  And  in  case  any  of  the 
states  shall  hereafter  be  divided,  or  any  two  or  more  states  united,  or  any  new  states 
created  within  the  limits  of  the  United  States,  the  legislature  shall  possess  authority 
to  regulate  the  number  of  representatives,  in  any-  of  the  foregoing  cases,  upon  the 
principles  of  their  wealth  and  number  of  inhabitants." 

The  second  section  of  this  report  was  soon  agreed  to  with  little  opposi- 
tion, but  the  first  section  excited  a  great  deal  of  criticism,  members 
wanting  to  know  on  what  principle  it  was  based  and  objecting  that  it  did 
not  appear  to  correspond  with  any  rule  on  which  Congress  had  thereto- 
fore acted.  It  was  soon  moved  to  refer  the  first  clause  to  a  committee  of 
a  member  from  each  Stfete.  Qouverneur  Morris,  who  had  been  chairman 
of  the  committee  of  five,  seconded  this  motion,  and  added  that  the  report 
was  little  more  than  a  guess,  intended  to  bring  the  subject  to  the  con- 
sideration of  the  House;  wealth,  he  said,  had  been  to  some  extent  con- 
sidered by  the  committee.  The  motion  was  carried,  and  a  committee 
appointed  by  ballot,  consisting  of  King,  Sherman,  Yates,  Brearly, 
Gouverneur  Morris,  Bead,  Carroll,  Madison,  Williamson,  Rutledge,  and 
Houston.    They  reported  the  next  day  (July  10)  the  following:  — 

"That  in  the  original  formation  of  the  legislature  of  the  United  States,  the  first 
branch  thereof  shall  consist  of  sixty-five  members,  of  which  number 

New  Hampshire  shall  send 3      Delaware  shall  send 1 

Massachusetts  shall  send 8      Maryland  shall  send 6 

Rhode  Island  shall  send 1      Virginia  shall  send 10 

Connecticut  shall  send 5      North  Carolina  shall  send 5 

New  York  shall  send 6      South  Carolina  shall  send 5 

New  Jersey  shall  send 4      Georgia  shall   Bend 3* 

Pennsylvania  Bhall  send 8 

Several  members  were  dissatkfied  with  the  ratio  allowed  their  respec- 
tive States,  and  motions  were  made  to  increase  or  decrease  the  delega- 
tions of  different  States,  but  they  were  all  defeated  and  the  report 
approved.  It  again  came  out  in  this  discission,  and  King  admitted  that 
this  had  guided  him  in  the  committee,  that  the  real  line  of  separation  was 
not  between  the  small  and  large  States,  but  between  the  Southern  and 
Eastern.     Gouverneur  Morris  soon  recognized*  the  truth  of  this  view, 
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and  Madison  said*  that  one  of  the  objections  against  the  equality  of 
votes  in  the  second  branch  was  that  it  would  give  the  preponderance  to 
the  Northern  States  over  the  Southern.  "  It  seemed  now  to  be  pretty 
well  understood,"  he  added,  "  that  the  real  difference  of  interest  lay  not 
between  the  large  and  small,  but  between  the  Northern  and  Southern, 
States.  The  institution  of  slavery  and  its  consequences  formed  the  line 
of  discrimination.  There  were  five  States  on  the  southern,  eight  on  the 
northern  side  of  this  line.  Should  a  proportional  representation  take 
place,  it  was  true,  the  Northern  would  still  outnumber  the  other,  but  not . 
in  the  same  degree,  at  this  time,  and  everv  day  would  tend  towards  an 
equilibrium." 

Many  and  very  conflicting  motions  were  made  on  July  11  and  12  in 
regard  to  a  census  on  which  to  base  representation  in  the  future.  Some 
wanted  wealth  largely  considered  in  the  estimate,  and  again  there  was 
an  effort  on  the  part  of  several  members  to  provide  that  the  expected 
Western  States  should  not  have  equal  representation,  but  only  such  as 
the  older  States  should  hereafter  choose  to  grant  to  them.  Gouverneur 
Morris  t  was  a  strong  advocate  of  this,  while  Mason  and  Madison  urged 
its  impolicy.  The  Convention  even  resolved  upon  a  plan  for  a  census  in 
piecemeal,  which  was  pretty  complete,  but  excluded  the  three-fifths  slave 
representation,  and  then  they  unanimously  defeated  it  as  a  whole.} 
The  next  day  (July  12)  Gouverneur  Morris  moved  to  add  a  proviso  to 
the  second  clause  reported  from  the  committee  of  five  in  regard  to  the 
legislature's  varying  the  number  of  representatives  from  time  to  time 
that  "taxation  Bhall  be  in  proportion  to  representation^  "  but  Mason 
feared  that  embarrassments  might  be  occasioned  by  it  to  the  legislature 
and  that  it  might  drive  them  to  the  plan  of  requisitions.  Others  seem  to 
have  suggested  the  difficulty  of  applying  it  to  taxes  on  imports  and 
exports  and  consumption.  Morris  then  amended  it  so  as  to  read/'  pro- 
vided always  that  direct  taxation  ought  to  be  proportioned  to  representa- 
tion," and  in  this  form  it  was  soon  agreed  to  nem.  con.  On  July  12 
there  was  again  some  discussion  as  to  slave  representation,  and  no  little 

•  EUiot,  v.  314,  315. 

tSee,  e.  g.'t  Elliot,  v.  279,  294,  298,  491-493.  For  Mason  and  Madison's  view,  Bee 
e.  <7.,  ibid.,  295,  299. 

i  Tbid.,  v.  293-302. 

|  This  idea  found  its  way  into  the  final  Constitution,  but  Gouverneur  Morris  does 
not  seem  to  have  wanted  it  to  do  so.  He  expressed  the  hope  on  July  24  that  the  Com- 
mittee of  Detail  would  cut  it  out  entirely,  and  stated  that  he  had  merely  meant  it  as 
a  temporary  bridge  to  assist  them  over  a  certain  gulf.  His  object  had  been  to  lessen 
the  eagerness  of  the  South  for  a  large  share  of  representation  by  proportionally 
increasing  their  taxation  and,  at  the  same  time,  equally  to  lessen  the  opposition  of  the 
North  to  the  same  measure. 
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"Resolved,  That  a  census  be  taken  within  six  years  from  the  first  meeting  of  the 
legislature  of  the  United  States,  and  once  within  the  term  of  every  ten  years  after- 
wards, of  ail  the  inhabitants  of  the  United  States,  in  the  manner,  and  according  to  the 
ratio  recommended  by  Congress  in  their  resolution  of  the  18th  day  of  April,  1783; 
and  that  the  legislature  of  the  United  States  shall  proportion  the  direct  taxation 
accordingly. 

"Resolved,  That  all  bills  for  raisins  or  appropriating  money,  and  for  fixing  the 
salaries  of  officers  of  the  government  of  the  United  States,  shall  originate  in  the  first 
branch  of  the  legislature  of  the  United  States,  and  shall  not  be  altered  or  amended  in 
the  second  branch;  and  that  no  money  shall  be  drawn  from  the  public  treasury  but  in 
pursuance  of  appropriations  to  be  originated  in  the  first  branch. 

"Resolved,  That,  in  the  second  branch  of  the  legislature  of  the  United  States, 
each  state  shall  have  an  equal  vote." 

These  resolutions  were  later  referred  in  this  form  to  the  Committee 
of  Detail;  they  included  several  subjects  which  do  not  belong  to  the 
portion  of  the  Constitution  with  which  we  are  here  concerned,  and 
these  will  therefore  come  up  again  in  the  consideration  of  other  parts 
of  the  final  instrument.  In  adapting  those  portions  of  the  resolutions 
which  do  refer  to  the  part  of  the  Constitution  now  under  consideration, 
Randolph's  draft  is  not  clear.  His  article  on  the  legislative  seems 
aimed  to  carry  out  only  the  permanent  basis  of  representation,  and  he 
inserted  no  provision  for  the  temporary  plan  of  representation,  unless 
we  may  suppose  that,  where  he  has  written  in  regard  to  putting  the 
government  into  operation,  "  each  legislature  shall  direct  the  choice  of 
representatives  according  to  the  seventh  article  "  (which  words  cannot 
be  referred  to  any  actual  article  in  his  draft),  he  meant  the  eighth 
resolution  referred  to  the  committee.  The  Committee  of  Detail  elabo- 
rated his  propositions  and  reported  the  following  as  a  part  of  Article  IV, 
of  the  proposed  Constitution :  — 

"  Section  3.  The  House  of  Representatives  shall,  at  its  first  formation,  and  until 
the  number  of  citizens  and  inhabitants  shall  be  taken  in  the  manner  hereinafter 
described,  consist  of  sixty-five  members,  of  whom  three  shall  be  chosen  in  New  Hamp- 
shire, eight  in  Massachusetts,  one  in  Rhode  Island  and  Providence  Plantations,  five  in 
Connecticut,  six  in  New  York,  four  in  New  Jersey,  eight  in  Pennsylvania,  one  in  Dela- 
ware, six  in  Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in  South  Carolina, 
and  three  in  Georgia. 

"  Section  4.  As  the  proportions  of  numbers  in  different  states  will  alter  from  time 
to  time;  as  some  of  the  states  may  hereafter  be  divided;  as  others  may  be  enlarged  by 
addition  of  territory;  as  two  or  more  states  may  be  united;  as  new  states  will  be 
erected  within  the  limits  of  the  United  States,' —  the  legislature  shall,  in  each  of  these 
cases,  regulate  the  number  of  representatives  by  the  number  of  inhabitants,  according 
to  the  provisions  hereinafter  made,  at  the  rate  of  one  for  every  forty  thousand. 

"Section  5.  All  bills  for  raising  or  appropriating  money,  and  for  fixing  the 
salaries  of  the  officers  of  government,  shall  originate  in  the  House  of  Representatives, 
and  shall  not  be  altered  or  amended  by  the  Senate.  No  money  shall  be  drawn  from 
the  public  treasury,  but  in  pursuance  of  appropriations  that  shall  originate  in  the 
House  of  Representatives." 

The  fourth  article  of  the  draft  containing  these  sections  came  up 
before  the  Convention  on  August  7,  and  though  there  was  not  any  very 
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elaborate  discussion,  I  think  one  can  see  how  strongly  members  desired 
to  change  it  in  toto,  and  yet  hesitated,  because  they  knew  they  were  on 
dangerous  ground,  upon  which  they  had  nearly  gone  to  pieces  more 
than  once  already.  The  third  section  was  soon  agreed  to,  but  there  was 
some  debate  over  the  fourth.  Williamson  moved,  on  August  8,  to  strike 
out  the  words  "  according  to  the  provisions  hereinafter  made  "  and  to 
insert  "  according  to  the  rule  hereafter  to  be  provided  for  direct  taxa- 
tion," and  his  purpose  evidently  was  to  make  clear  the  right  to  a  repre- 
sentation for  three-fifths  of  the  blacks.  The  clause  as  reported  did  not 
clearly  attain  that  purpose,  and  therefore  was  not  in  accord  with  the 
resolutions  referred;  there  was  strictly  no  "provision  hereinafter 
made,"  and  the  only  approach  to  it  was  in  the  third  section  of  the 
seventh  article,  which  provided  that  the  proportions  of  direct  taxation 
should  be  so  regulated,  but  was  silent  on  the  subject  of  representation. 

Williamson's  motion  was  carried,  but  led  to  quite  an  animated  dis- 
cussion. King  made  a  strong  attack  upon  the  slave  representation,  and 
doubted  whether  he  should  ever  be  willing  to  agree  to  it ;  he  had  allowed 
it  to  pass  for  the  time  in  the  hope  that  the  concession  would  produce  a 
.  readiness  to  strengthen  the  general  government,  but  such  had  not  been 
the  result.  He  would  never  agree,  he  said,  to  let  slaves  be  imported 
without  limitation  and  then  to  admit  them  to  be  represented.  Gouver- 
neur  Morris  also  spoke  upon  this  point,  and  objected  strenuously  to 
encouraging  the  importation  of  fresh  supplies  of  negroes  by  the  assur- 
ance that  their  votes  would  count  in  representation.  "  The  houses  in 
this  city,"  he  said,  "  are  worth  more  than  all  the  wretched  slaves  who 
cover  the  rice-swamps  of  South  Carolina."  Sherman,  in  reply,  con- 
sidered that  the  negroes  are  not  admitted  to  representation,  but  merely 
that  the  freemen  of  the  Southern  States  are  to  be  represented  accord- 
ing to  the  taxes  they  pay,  and  the  negroes  are  only  included  in  the  esti- 
mates of  the  taxes.  In  reply  to  another  non-slave  State  objection  of 
the  possible  necessity  for  them  to  bear  expenses  in  suppressing  slave 
insurrections,  Charles  Pinckney  replied  that  the  fisheries  and  the  western 
frontier  were  far  more  burdensome  than  the  slaves.  A  motion  made 
to  insert  "  free  "  before  "  inhabitants  "  in  the  fourth  section  was 
defeated. 

Madison  and  Sherman  objected  on  August  8  to  fixing  the  ratio  at 
one  for  every  forty  thousand,  and  on  their  motion  the  words  "not 
exceeding  "  were  inserted,  and  a  proviso  was  also  added  that  each 

ft  *.  a  a.— 5 
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State  should  have  at  least  one  representative.     The  fourth  section  with 
these  few  changes  was  then  agreed  to* 

The  fifth  section  was  struck  out  on  August  8  after  a  short  discussion, 
despite  the  objection  of  some  members,  who  argued  that  they  should  not 
disturb  the  compromise  already  entered  into,  and  the  very  next  day 
Randolph  expressed  his  dissatisfaction  with  this  vote,  and  gave  notice 
that  he  should  move  a  reconsideration.* 

On  September  8,  just  after  the  appointment  of  the  Committee  on 
Style,  Williamson  moved  that  the  clause  relating  to  the  number  of  the 
House  of  Representatives  should  be  reconsidered,  so  as  to  increase  the 
number.  Madison  and  Hamilton  were  in  favor  of  the  motion,  Sherman 
against  it.     It  was  lost  by  six  noes  to  five  ayes. 

One  other  clause  reported  by  the  Committee  of  Detail  needs  to  be 
considered  in  this  connection.  It  has  been  shown  that  the  resolutions 
referred  to  them  provided  that  representation  ought  to  be  proportioned 
to  direct  taxation,  and  that  a  census  should  be  regularly  taken  so  as  to 
enable  the  legislature  to  apportion  the  representation  according  to  the 
resolution  of  Congress  of  April  18,  1783.  Randolph  carried  out  the 
provision  for  a  census  closely  in  his  article  on  the  legislative,  and 
inserted  that  as  to  representation  and  direct  taxation  as  a  restriction 
on  the  legislative  power  to  raise  money  by  taxation,  but  the  committee 
changed  this,  and  seem  to  have  omitted  not  only  here,  but  from  the 
whole  Constitution,  any  distinct  provision  that  representation  should 
be  on  the  same  basis  as  direct  taxation.  It  has  been  shown  how  this 
omission  was  cured  by  an  amendment  the  Convention  made  to  the 
clauses  just  considered.  The  clause  now  in  hand  was  reported  by  them 
in  the  following  form :  — 

"Abticle  VII.,  Section  3.  The  proportions  of  direct  taxation  shall  be  regulated 
by  the  whole  number  of  white  and  other  free  citizens  and  inhabitants  of  every  age,  Bex, 
and  condition,  including  those  bound  to  servitude  for  a  term  of  years,  and  three-fifths 
of  all  other  persons  not  comprehended  in  the  foregoing  description,  (except  Indians 
not  paying  taxes;)  which  number  shall,  within  six  years  after  the  first  meeting  of  the 
legislature,  and  within  the  term  of  everv  ten  years  afterwards,  be  taken  in  such  a 
manner  as  the  said  legislature  shall  direct." 

When  this  came  up  before  the  Convention  on  August  20  and  21,  the 
words  "  white  and  other  "  were  struck  out  as  superfluous,  and  the 
Clause  was  altered  to  require  the  first  census  to  be  taken  within  three 

,       *  See  this  considered  more  at  length  under  Article  I.,  Section  7,  Clause  1.  .     , 
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instead  of  six  years.  King  asked  what  was  the  precise  meaning  of 
direct  taxation,  but  he  received  no  reply.  There  was  a  good  deal  of 
difference  of  opinion  as  to  the  method  of  raising  taxes  until  the  first 
census,  and  quite  a  number  of  motions  were  made  upon  this  subject, 
but  all  lost.  Luther  Martin  moved  an  amendment  requiring  that  direct 
taxes  should  first  be  apportioned  among  the  States,  and  then  requisi- 
tions be  made,  but  only  New  Jersey  vtfted  in  its  favor.  The  clause  as 
amended  was  agreed  to. 

The  clauses  we  have  been  considering  were  referred,  therefore,  to 

the  Committee  on  Style  in  the  following  form :  — 

"Article  IV.,  Section  3.  The  House  of  Representatives  snail,  at  its  firBt  forma- 
tion, and  until  the  number  of  citizens  and  inhabitants  shall  be  taken  in  the  manner 
hereinafter  described,  consist  of  sixty -five  members,  of  whom  three  shall  be  chosen  in 
New  Hampshire,  eight  in  Massachusetts,  one  in  Rhode  Island  and  Providence  Planta- 
tions, five  in  Connecticut,  six  in  New  York,  four  in  New  Jersey,  eight  in  Pennsylvania, 
one  in  Delaware,  six  in  Maryland,  ten  in  Virginia,  five  in  North  Carolina,  five  in 
South  Carolina,  and  three  in  Georgia. 

,  "Section  4.  As  the  proportions  of  numbers  in  the  different  states  will  alter  from 
time  to  time;  as  some  of  the  states  may  hereafter  be  divided;  as  others  may  be 
enlarged  by  addition  of  territory;  as  two  or  more  states  may  be  united;  as  new  states 
will  be  erected  within  the  limits  of  the  United  States,— the  legislature  shall,  in  each 
of  these  cases,  regulate  the  number  of  representatives  by  the  number  of  inhabitants, 
according  to  the  rule  hereafter  to  be  provided  for  direct  taxation,  at  the  rate  of  not 
exceeding  one  for  every  forty  thousand,  provided  that  each  state  shall  have  at  least 
one  representative." 

"Abticle  VII.,  Section  3.  The  proportions  of  direct  taxation  shall  be  regulated 
by  the  whole  number  of  free  citizens  and  inhabitants,  of  every  age,  sex,  and  con- 
dition, including  those  bound  to  servitude  for  a  term  of  years,  and  three-fifths  of  all 
other  persons  not  comprehended  in  the  foregoing,  description,  (except  Indians  not 
paying  taxes;)  which  number  shall  within  three  years  after  the  first  meeting  of  the 
legislature,  and  within  the  term  of  every  ten  years  afterwards,  be  taken  in  such 
manner  as  the  said  legislature  shall  direct/' 

It  was  evidently  by  the  consolidation  and  rearrangement  of  these 
provisions  that  the  Committee  on  Style  arrived  at  the  fpllowing,  which 
they  reported  as  Article  L,  Section  2;  Clause  3 :  — 

"Representatives  and  direct  taxes  shall  be  apportioned  among  the  several  states 
which  may  be  included  within  this  Union,  according 'to  their  respective  numbers,  which* 
shall  be  determined  by  adding  to  the  whole  number  of  free  persons  including  those 
bound  to  servitude  for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of 
all  other  persons.  The  actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  Congress  of  the  United  States,  and  within  every  subsequent  term 
of  ten  years,  in  such  maimer  as  they  shall  by  law  direct.  The  number  of  representa- 
tives shall  not  exceed  one  for  every  fojty  thousand,  but  each  state  shall  have  at  least 
one  representative;  and  until  such  enumeration  shall  be  made  fhci  state  of  New 
Hampshire  shall  hfi  entitled  to  choose  three,  Massachusetts  eight,  Rhode  Island  and 
Providence  Plantations  one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Pennr 
Svlnfa  right,  Delaware  one,  Maryland  six,  Virginia  ten,  North  Carolina  five,  South 
Carolina  five,  and  Georgia  three." 

On  September  18,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  the  word  "  servitude  "  was 
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struck  out  and  "service"  substituted,  the  former  being  thought  to 
apply  properly  to  slaves  and  the  latter  to  free  people.  Dickinson  and 
Wilson  moved  to  strike  out  the  words  "  and  direct  taxes  "  as  improperly 
placed  in  a  clause  relating  to  the  constitution  of  the  House  of  Repre- 
sentatives. Gouverneur  Morris  explained  that  they  had  been  inserted 
here  in  consequence  of  what  had  passed  on  the  point  in  order  to  exclude 
the  appearance  of  counting  the  negroes  in  the  representation.  The 
including  of  them  may  now  be  referred  to  the  object  of  direct  taxes 
and  incidentally  only  to  that  of  representation.  The  motion  was  lost. 
Williamson  moved  to  reconsider,  so  as  to  increase  the  number  of  repre- 
sentatives for  the  first  legislature,  but  the  motion  was  lost. 

On  September  15,  Langdon  remarked  that  some  members  had  been 
very  uneasy  that  no  increase  of  members  had  been  allowed,  and  added 
that  in  particular  one  more  each  ought  to  be  allowed  to  North  Carolina 
and  Rhode  Island.  Sherman  agreed  with  this  view,  and  a  motion  of 
Langdon  to  reconsider  was  carried  by  eight  ayes  to  two  noes.  King 
opposed  any  increase,  particularly  in  Rhode  Island,  as  it  would  be 
unfair  to  Massachusetts.  Bedford  wanted  to  add  a  member  for  Dela- 
ware. After  a  very  short  discussion  the  Convention  defeated  the 
motions  for  an  increase  to  North  Carolina  and  Rhode  Island  by  five 
ayes  to  six  noes. 

On  September  17,  after  the  Convention  had  on  the  15th  formally 
agreed  to  the  instrument  as  amended,  and  had  ordered  it  engrossed, 
and  when  they  were  ready  to  attest  the  instrument,  Gorham  said  that, 
if  it  was  not  too  late,  he  could  wish,  for  the  purpose  of  lessening  objec- 
tions to  the  plan,  that  the  clause  limiting  the  number  of  representatives 
to  one  for  every  forty  thousand,  which  had  produced  so  much  discussion, 
might  yet  be  reconsidered,  so  as  to  substitute  "thirty  thousand7 '  for 
"forty  thousand."  King  and  Carroll  supported  the  motion,  and  Wash- 
ington, in  putting  the  question,  stated  that  though  his  position  had 
theretofore  restrained  him  from  offering  his  sentiments  on  questions, 
yet  he  could  not  forbear  expressing  the  wish  that  the  alteration  pro- 
posed should  be  made.  He  acknowledged  that  the  smallness  of  the 
proportion  of  representatives  had  always  seemed  to  him,  as  it  did  to 
others,  an  objection  to  the  plan,  and  it  was  desirable  that  the  grounds 
of  objection  should  be  as  few  as  possible.  He  thought  the  point  of  so 
much  consequence  that  it  would  give  him  much  satisfaction  to  see  it 
adopted.     The  motion  of  Gorham  was  then  agreed  to  unanimously. 
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ABTIOLE  L,  SECTION  2,  CLAUSES  4  AND  5. 

When  vacancies  happen  in  the*  Representation  from  any  State,  the  Executive 
Authority  thereof  shall  issue  Writs  of  Election  to  All  Buch  Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers;  and 
shall  have  the  sole  Power  of  Impeachment. 

These  clauses  had  their  origin  in  the  Committee  of  Detail.  Randolph 
provided  in  his  draft  as  to  the  House  of  Delegates  that  "  vacancies 
shall  be  supplied  by  a  writ  from  the  governor  of  the  state,  wherein 
.they  shall  happen."  He  had  at  first  proposed  that  the  writ  should 
issue  from  the  "  speaker  or  any  other  officer  appointed  by  the  house," 
but  had  cancelled  this.  He  also  wrote  that  the  presiding  officer  of  the 
House  should  be  "  fixed  by  the  legislatures  from  time  to  time  or  on 
their  default  by  the  national  legislature,"  and  in  another  place  that  the 
Executive  should  be  "  removable  on  impeachment  by  the  house  of  repre- 
sentatives." The  twelfth  resolution  referred  had  provided  that  the 
Executive  should  be  impeachable,  but  was  silent  as  to  who  should  find 
or  try  the  impeachment.     The  committee  reported  as  follows : — 

"Article  IV.,  Section  6.  The  House  of  Representatives  shall  have  the  sole  power 
of  impeachment.    It  shall  choose  its  speaker  and  other  officers. 

"Section  7.  Vacancies  in  the  House  of  Representatives  shall  he  supplied  by  writs 
of  election  from  the  executive  authority  of  the  state  in  the  representation  from  which 
they  shall  happen/' 

These  clauses  were  agreed  to  in  the  Convention  at  once  on  August  9 
without  discussion,  and  were  later  referred  in  the  .same  form  to  the 
Committee  on  Style;  that  committee  merely  altered  their  form  and 
arrangement,  reporting  them  as  follows: — 

"When  vacancies  happen  in  the  representation  from  any  state,  the  executive 
authority  thereof  shall  issue  writs  of  election  to  All  Buch  vacancies. 

"The  House  of  Representatives  shall  choose  their  speaker  and  other  officers;  and 
they  shall  have  the  sole  power  of  impeachment." 

|  On  September  14,  during  the  comparison  by  the  Convention  of  the 

report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
14  they  "  in  the  latter  part  of  the  fifth  clause  was  struck  out.* 

•  Elliot,  L  311. 
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ABTtCLE  I.,  SECTION  3,  CLAUSES  1-3. 

TTie  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from  each  State, 
chosen  by  the  Legislature  thereof,  for  six  Years;  and  each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first  Election 
they  shall  be  divided  as  equally  as  may  be  into  three  Classes.  The  seats  of  the  Sen- 
ators of  the  first  Class  shall  be  vacated  at  the  Expiration  of  the  second  year,  of  the 
second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at  the 
Expiration  of.  the  sixth  Year,  so  that  one-third  may  be  chosen  every  second  Year ;  and 
if  Vacancies  happen  by  Resignation,  or  otherwise,  during  the  Recess  of  the  Legislature 
of  any  State,  the  Executive  thereof  may  make  temporary  Appointments,  until  the 
next  Meeting  of  the  Legislature,  which  shall  then  fill  such  Vacancies. 

No  Person  shall  be  a  Senator  who  snail  not  have  attained  to  the  Age  of  thirty 
\ears,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who  Bhall  not,  when 
.elected,  be  an  inhabitant  of  that  State  for  which  he  shall  be  chosen. 

Charles  Pinckney's  speeches  show*  that  his  draft  apportioned  the 
States  into  districts,  so  as  to  give  to  each  "  its  due  weight  "  as  ascer- 
tained in  part  from  wealth :  and  he  then  had  the  Senators  elected  for  a 
term  of  four  years  by  the  federal  House  of  Delegates.  The  fifth  resolu- 
tion of  the  Virginia  plan  provided  as  follows  upon  the  same  subject:  — 

"Resolved,  that  the  members  of  the  second  branch  of  the  national  legislature 
ought  to  be  elected,  by  those  of  the  first,  out  of  a  proper  number  of  persons  nominated 
by   the  individual  legislatures;   to  be  of*  the  age  of  years  at  least;   to  hold 

their  offices  for  a  term  sufficient  to  insure  their  independency;  to  receive  liberal 
stipends,  by  which  they  may  be  compensated  for  the  devotion  of  their  time  to  the 
public  service;  and  to  be  ineligible  to  any  office  established  by  a  particular  state,  or 
under  the  authority  of  the  United  States,  except  those  peculiarly  belonging  to  the 
functions  of  the  second  branch,  during  the  term  of  service;  and  for  the  space  of 
after  the  expiration  thereof." 

When  the  Convention  took  up  this  subject  on  May  31,.  Spaight  moved 
that  the  second  branch  ought  to  be  chosen  by  the  State  legislatures, 
and  Sherman  favored  the  election  of  one  member  by  each  of  the  State 
legislatures.  King,  however,  reminded  the  committee  that  Spaight 's 
plan  was  impracticable,  unless  either  the  body  should  be  very  large 
or  the  idea  of  proportion  among  the  States  was  to  be  disregarded,  and 
Spaight  then  withdrew  his  motion.  A  vote  was  taken  on  the  first  part 
'of  Randolph's  resolution  as  to  the  first  branch  electing  the  second  branch 
out  of  nominations  by  the  State  legislatures,  but  it  was  lost  and  a  chasm 
left  in  this  part  of  the  plan. 

On  June  7  this  same  subject  was  taken  up  again,  and  Dickinson 
moved  ' '  that  the  members  of  the  second  branch  ought  to  be  chosen  by 
the  individual  legislatures,' '  and  this  was  passed  after  the  defeat  of  a 
substitute  leaving  their  election  to  the  people.     In  the  debate  Dickinson 

•  Moore's  American  Eloquence,  i.  364. 


GROWTH  OF  THE  CONSTITUTION  119 

stated  it  as  his  opinion  that  the  second  branch  ought  to  bear  as  strong  a 
likeness  to  the  House  of  Lords  as  possible,  while  Wilson  contended  that 
"  the  British  government  cannot  be  our  model.  We  have  no  materials 
for  a  similar  one."  Charles  Pinckney  favored  Dickinson's  plan  as  giv- 
ing stability,  but  would  divide  the  States  into  three  classes  according 
to  their  size,  and  allow  one,  two,  and  three  members,  according  to  the 
size  of  the  class.  Wilson  wanted  the  Senate  as  well  as  the  House  elected 
by  the  people,  and  thought  there  were  sure  to  be  contests  between  the 
two  houses  if  one  were  chosen  by  the  people  and  the  other  by  the  State 
legislatures.  Mason  thought  that  the  State  legislatures  ought  to  be  pro- 
vided with  some  means  of  defence  against  the  national  government,  and 
that  no  better  means  could  be  provided  than  to  make  them  a  constituent 
part  of  the  national  establishment. 

On  June  12,  after  a  motion  to  strike  out  from  the  resolution  all  pro- 
vision as  to  age  was  lost,  it  was  moved  and  carried  to  fill  up  the  blank 
with  "  thirty  ";  and  then  Spaight  moved  to  fill  up  the  blank  for  the 
term  of  office  with  "  seven  years,' '  and  there  was  some  debate  upon 
the  subject.  Sherman  thought  the  period  too  long,  and  preferred  five 
years;  if  the  members  did  their  duty,  they  would  be  re-elected,  while 
there  would  be  an  opportunity  to  get  rid  of  them,  if  they  acted  amiss. 
Pierce  proposed  three  years,  and  thought  so  long  a  term  as  seven  years 
would  raise  an  alarm.  He  was  of  opinion  that  great  mischiefs  had 
arisen  in  England  from  their  septennial  act,  and  that  it  was  reprobated 
by  most  of  their  patriotic  statesmen.  Randolph  was  for  seven  years, 
and  said  that  the  democratic  licentiousness  of  the  State  legislatures 
proved  the  necessity  of  a  firm  senate;  the  object  of  the  second  branch 
was  to  control  the  democratic  first  branch.  Madison  thought  seven 
years  none  too  long,  and  wanted  to  give  that  stability  which  was  every- 
where called  for.  He  regretted  that  they  had  so  little  experience  to  guide 
them;  the  constitution  of  Maryland  was  the  only  aijalogous  one,  and 
in  no  instance  in  that  State  had  the  Senate  created  just  suspicions  of 
danger,  though  they  had  perhaps  erred  in  some  instances  by  yielding 
to  the  House  of  Delegates.  In  every  case  where  they  had  opposed  the 
measures  of  the  House  they  had  received  the  support  of  the  most 
enlightened  and  impartial  people.  In  States,  on  the  other  hand,  where 
the  Senate  was  chosen  in  the  same  manner  as  the  House  and  held  their 
seats  for  four  years,  it  was  found  to  be  no  check  against  the  instability 
of  the  other  branch.  He  conceived  it  to  be  of  great  importance  that  a 
stable  and  firm  government  organized  in  the  republican  form  should 
be  held  out  to  the  people.     The  motion  for  seven  years  was  carried. 
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The  portions  of  this  clause  having  reference  to  the  part  of  the  Con- 
stitution now  under  consideration  were,  therefore,  reported  by  the  com- 
mittee of  the  whole  in  the  following  form:<— 

"Resolved,  That  the  members  of  the  second  branch  of  the  national  legislature 
ought  to  be  chosen  by  the  individual  legislatures;  to  be  of  the  age  of  thirty  years  at 
least;  to  hold  their  offices  for  a  term  sufficient  to  insure  their  independence,  namely, 
seven  years;  .  .  ." 

In  the  revision  by  the  Convention  proper  of  the  resolutions  agreed 
upon  in  committee  of  the  whole,  on  June  25  and  26,  this  clause  came  up 
again,  and  Charles  Pinckney  made  an  admirable  speech  on  the  impracti- 
cability of  our  following  the  English  system.  Material  differences  were 
met  on  almost  every  point.  There  was  great  difficulty  in  deciding  how 
to  appoint  the  second  branch,  until  they  should  determine  the  mode  of 
their  voting,  and  motions  were  made  to  postpone  the  subject  until  this 
latter  point  was  settled.  Again,  there  was  the  greatest  variety  of  opinion 
on  the  length  of  term,  nine,  seven,  six,  and  four  years  being  all  advocated. 
They  at  length  voted  for  a  six-year  term,  one-third  to  go  out  biennially, 
after  having  once  negatived  a  bald  six-year  term.  Finally,  the  clause 
stood  as  follows :  — 

"Resolved,  That  the  members  of  the  second  branch  of  the  legislature  of  the 
United  States  ought  to  be  chosen  by  the  individual  legislatures ;  to  be  of  the  age  of 
thirty  years  at  least;  to  hold  their  offices  for  six  years,  one- third  to  go  out  biennially. 

Nothing  had  yet  been  determined  as  to  the  basis  of  representation 
in  the  Senate,  and  it  will  now  be  necessary  to  consider  some  other  dis- 
cussions of  the  Convention,  which  led  to  the  settlement  of  this  point. 
On  June  11,  during  the  discussions  in  committee  of  the  whole  upon  the 
general  subject  of  the  basis  of  representation,  Sherman  suggested  that 
the  suffrage  in  the  first  branch  should  be  proportioned  to  population, 
"  and  that  in  the  second  branch,  or  Senate,  each  state  should  have  one 
vote  and  no  more :  ' '  but  a  motion  to  this  effect  was  lost  by  five  to  six, 
and  the  committee  reported  to  the  Convention  in  the  seventh  and  eighth 
resolutions  in  favor  of  proportional  representation  in  both  branches. 
Again,  on  June  29,  early  in  the  struggle  in  the  Convention  itself  over 
the  subject  of  representation,  Johnson  argued  that,  as  the  States  existed 
and  were  to  continue  to  exist,  they  must  be  armed  with  some  power  of 
self-defence;  and  he  suggested  that  in  one  branch  the  people  ought  to 
be  represented,  and  in  the  other  the  States.  But  the  Convention  was 
not  yet  ready  to  agree  to  this  plan,  and  on  July  2  it  again  defeated  by 
an  even  vote  a  motion  of  Ellsworth  that  "  in  the  second  branch  of  the 
legislature  of  the  United  States,  each  state  shall  have  an  equal  vote." 
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As  the  small  States  positively  refused  to  agree  to  a  constitution 
which  did  not  secure  them  equal  suffrage  in  at  least  one  branch  of  the 
legislature,  this  left  them,  as  Sherman  said,*  at  a  full  stop;  but  some 
other  propositions  were  made,  and  finally,  on  motion  of  Charles  Cotes- 
worth  Pinckney,  a  committee  of  one  member  from  each  State  was 
appointed  by  ballot,  "  to  devise  and  report  some  compromise."  Gerry, 
Ellsworth,  Yates,  Paterson,  Franklin,  Bedford,  Martin,  Mason,  Davy, 
Butledge,  and  Baldwin  were  appointed,  and  they  held  their  meetings 
between  July  2  and  5.  Sherman  attended  the  meetings  in  place  of 
Ellsworth,  who  was  sick,  and  proposed  f  that  they  should  report  to  the 
following  effect :  — 

"That  each  state  shall  hare  an  equal  vote  in  the  second  branch;  provided  that  no 
decision  therein  shall  prevail  unless  the  majority  of  states  concurring  shall  also  com- 
prise a  majority  of  the  inhabitants  of  the  United  States." 

This  proposal  was  based  on  a  similar  one  made  in  the  debates  on  the 
Articles  of  Confederation.  Finally,  Franklin  made  the  proposal  which 
was  reported.  It  was  fcarely  acquiesced  in  by  the  States  opposed  to  an 
equality  in  the  second  branch,  and  was  considered  by  those  who  sup- 
ported this  equality  as  a  gaining  of  their  point. 

The  committee  reported  J  in  favor  of  equal  representation  of  the 
States  in  the  Senate  and  of  proportional  representation  in  the  House, 
and  also  reported  a  provision  that  no  money  should  be  drawn  from  the 
treasury  but  in  pursuance  of  law,  and  that  money  bills  should  originate 
in  the  House  and  not  be  subject  to  alteration  in  the  Senate.  Great 
store  was  set  upon  these  latter  provisions  by  some  of  those  who  favored 
proportional  representation,  and  the  members  from  the  smaller  States 
contended  that  it  was  a  great  concession  on  their  part  to  yield  the  point. 
The  compromise  had  thus  grown  to  cover  other  points  than  those 
originally  concerned,  and  its  details  have  been  more  fully  considered 
in  another  place  (Article  I.,  Section  2,  Clause  3).  On  July  7  the  Con- 
vention voted  by  six  to  three  (two  States  divided)  in  favor  of  the  equal 
vote  of  the  States  in  the  Senate,  and  on  July  16  the  whole  compromise 
was  agreed  to  by  five  votes  to  four.  There  was  still  much  dissatis- 
faction evident,  and  the  day  succeeding  this  vote  several  members  from 
the  larger  States  met§  to  discuss  the  matter.     They  found  themselves, 

•Elliot,  v.  270. 
flbid.,  v.  274. 
t  IbicL,  v.  273,  274. 
|  Ibid,  t.  319. 
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however,  not  united,  some  being  clear  that  no  good  government  could 
be  secured  upon  the  lines  laid  down,  and  being  in  favor  of  an  adherence 
to  their  views,  even  though  the  Convention  should  break  up  in  con- 
sequence, while  others  were  inclined  to  yield  to  some  extent  and  tp 
agree  to  such  plan  as  the  Convention  should  decide  upon.  Some  mem- 
bers from  smaller  States  were  present  at  this  caucus,  and  the  only 
result  of  the  conference  seems  to  have  been  to  convince  them  that  they 
had  nothing  to  apprehend  from  a  union  of  the  large  States. 

On  July  14,  while  the  question  of  representation  was  still  before  the 
Convention,  Gerry  suggested  that  in  the  Senate  the  States  should  vote 
per  capita.  This  would,  he  said,  prevent  the  delays  and  inconveniences 
experienced  in  Congress,  and  give  a  national  aspect  and  spirit  to  the 
management  of  business.  And  on  July  23,  after  the  well-known  com- 
promise on  the  whole  subject  of  representation  had  been  agreed  upon, 
the  Convention  took  up- the  subject  of  the  second  branch,  and  Gouver- 
neur  Morris  and  King  moved  "  that  the  representation  in  the  second 
branch  of  the  legislature  of  the  United  States  consist  of  members 

from  each  state,  who  shall  vote  per  capita."  Ellsworth  said  he  had 
always  been  in  favor  of  that  mode  of  voting,  while  Luther  Martin 
opposed  the  motion  as  departing  from  the  idea  of  the  States  being 
represented  in  the  second  branch.  After  the  defeat  of  a-  motion  to  fill 
the  blank  up  with  "  three,' '  a  motion  was  carried  to  fill  it  with  "  two," 
and  the  whole  motion  was  then  adopted  •  by  nine  to  one. 

Thus,  the  resolutions  which  we  have  been  considering — in  so  far  as 
they  have  reference  to  the  portion  of  the  Constitution  here  concerned 
-^-read  as  follows:  — 

<  "4.  Resolved,  That  the  members  of  the  second  branch  of  the  legislature  of  the 
United  States  ought  to  be  chosen  by  the  individual  legislatures;  to  be  of  the  age  of 
thirty  years  at  least;  to  hold  their  offices  for  six  years,  one-third  to  go  out 
biennially.  ..." 

•  "11.  Resolved,  That,  in  the  second  branch  of  the  legislature  of  the  United  States, 
each  state  shall  have  an  equal  vote." 

"22.  Resolved,  That  the  representation  in  the  second  branch  of  the  legislature  of 
the  United  States  shall  consist  of  two  members  from  each  state,  who  shall  rote  per 
capita." 

In  this  form  they  were  referred  to  the  Committee  of  Detail,  and 
Charles  Pinckney's  draft  was  also  referred  to  them.     In  developing 

#  Elliot,  v.  367. 
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these  provisions  Randolph's  draft  contained  almost  exactly  the  plan 
of  rotation  later  reported  by  the  committee  in  the  second  section  of 
Article  V.,-  and  he  wrote  as  follows  upon  the  other  points:  — 

"The  legislature  of*  each  state  shall  appoint  two  senators,  using  their  discretion 
as  to  the  time  and  manner  of  choosing  them. 

"  The  qualification  of  senators  shall  he  the  age  of  25  [sic]  years  at  least,  citizenship 
in  the  United  States  and  property  to  the  amount  of 

"  Each  senator  shall  have  one  vote." 

The  Committee  of  Detail  reported  as  follows :  — 

"Abticle  V.,  Section  1.  The  Senate  of  the  United  States  Bhall  be  chosen  by  th€ 
legislatures  of  the  several  states.  Each  legislature  shall  choose  two  members.  Vacan 
cies  may  be  supplied  by  the  executive  until  the  next  meeting  of  the  legislature.  Eael 
member  shall  have  one  vote. 

"Sscnoir  2.  The  senators  shall  be  chosen  for  six  years;  but  immediately  after 
the  first  election,  they  shall  be  divided,  by  lot,  into  three  classes,  as  nearly  as  may  be, 
numbered  one,  two,  and  three.  The  seats  of  the  members  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  second  year;  of  the  second  class  at  the  expiration  of 
the  fourth  year;  of-  the  third  class  at  the  expiration  of  the  sixth  year;  — so  that  a 
third  part  of  the  members  may  be  chosen  every  second  year. 

"  Section  3.  Every  member  of  the  Senate  shall  be  of  the  age  of  thirty  years  at 
least;  shall  have  been  a  citizen  in  the  United  States  for  at  least  four  years  before  his 
election ;  and  shall  be,  at  the  time  of  his  election,  a  resident  of  the  state  for  which  he 
shall  be  chosen,  t 

"  Section  4.  The  Senate  shall  choose  its  own  President  and  other  officers." 

When  this  article  came  up  in  the  Convention  on  August  9,  some 
Objection  was  again  made  to  the  provision  in  the  final  clause  of  Section  1, 
as  to  each  member  having  one  vote,  but  others  thought  that  it  should 
not  be  changed^  as  it  was  a  part  of  the  compromise  they  had  agreed 
upon,  and  the  cause  was  approved.  Several  minor  changes  were  made 
in  the  various  sections,  and  the  word  "  four  "  was  struck  out  and 
"  nine  "  inserted  in  the  third  section  as  the  length  of  citizenship  required, 
after  the  defeat  of  motions  for  fourteen,  thirteen,  and  ten.  During 
this  discussion  %  several  members  expressed  their  opposition  to  the 
easy  admission  of  foreigners  to  the  legislature,  and  Wilson  explained 
the  curious  position  he  might  be  put  in  of  aiding  to  draw  the  Constitu- 
tion and  yet  being  incapable  (because  of  foreign  birth)  of  holding  office 
under  it:  his  remarks  were  made  upon  Gouverneur  Morris's  motion 
for  fourteen  years,  which  he  thought  would  give  the  instrument  a  very 


•  The  words  "  the  legislature  of  "  are  interlined,  as  if  the  original  idea  had 
to  let  the  State  appoint  in  such  way  as  it -pleased. 

fAn  effort  was  made  in  the  Convention  to  require  property  qualifications  for 
certain  officers,  and  particularly  for  Senators,  and  the  subject  was  referred  to  thf 
Committee  of  Detail;  and  they  reported  a  clause  (Article  VI.,  Section  2)  authorizing 
the  legislature  to  establish  such  uniform  qualifications  with  regard  to  property  ai 
they  should  see  fit.    But  this  clause  was  later  defeated. 

t  Elliot,  v.  398-401. 
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illiberal  complexion.  There  was  also  at  a  later  stage  quite  a  discussion 
in  the  Convention  of  the  like  provision  in  regard  to  members  of  the 
House  of  Representatives  (see  Article  I.,  Section  2,  Clauses  1  and  2),  in 
which  Wilson  took  an  active  part,  and  Gouverneur  Morris  moved  (evi- 
dently to  meet  cases  like  Wilson's)  a  proviso  that  the  seven  years* 
limitation  should  not  affect  the  rights  of  anyone  now  a  citizen,  but  the 
motion  was  defeated  by  six  noes  to  five  ayes.* 

Wilson  moved  t  again,  at  a  later  date,  that  the  requirement  of  citizen- 
ship for  a  senator  should  be  reduced  from  nine  years  to  seven;  but  the 
motion  was  lost,  and  the  requirement  of  nine  years  was  confirmed  by 
eight  ayes  to  three  noes. 

The  provisions  for  the  Senate  stood  now  as  follows:  — 

"Abticuj  V.,  Section  1.  The  Senate  of  the  United  States  shall  be  chosen  by  the 
legislatures  of  the  several  states.  Each  legislature  shall  choose  two  members.  Vacan- 
cies happening  by  refusals  to  accept,  resignations,  or  otherwise,  may  be  supplied  by 
the  legislature  of  the  state  in  the  representation  of  which  such  vacancies  shall  happen, 
or  by  the  executive  thereof  until  the  next  meeting  of  the  legislature.  Each  member 
shall  have  one  vote. 

"  Section  2.  The  senators  shall  be  chosen  for  six  years ;  but  immediately  after  they 
shall  be  assembled  in  consequence  of  the  first  election,  they  shall  be  divided,  by  lot. 
into  three  classes,  as  nearly  as  may  be,  numbered  one,  two,  and  three.  The  seats  of 
the  members  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second  year; 
of  the  second  class  at  the  expiration  of  the  fourth  year;  of  the  third  class  at  the 
expiration  of  the  sixth  year;  — so  that  a  third  part  of  the  members  may  be  chosen 
every  second  year. 

"Section  3.  Every  member  of  the  Senate  shall  be  of  the  age  of  thirty  years  at 
least;  shall  have  been  a  citizen  of  the  United  States  for  at  least  nine  years  before  his 
election ;  and  shall  be,  at  the  time  of  his  election,  an  inhabitant  of  the  state  for  which 
he  shall  be  chosen. 

"Section  4.  The  Senate  shall  choose  its  own  president  and  other  officers." 

In  this  form  the  matter  was  referred  to  the  Committee  on  Style,  and 
they  reported  as  follows:  — 

"The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from  each 
state,  chosen  by  the  legislature  thereof,  for  six  years;  and  each  senator  ahaU  have 
one  vote. 

"Immediately  after  they  shall  be  assembled  in  consequence  of  the  first  election, 
they  shall  be  divided,  as  equally  as  may  be,  into  three  classes.  The  seats  of  the 
senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second  year;  of 
the  second  class  at  the  expiration  of  the  fourth  year;  and  of  the  third  class  at  the 
expiration  of  the  sixth  year;  so  that  one- third  may  be  chosen  -every  second  year. 
And  if  vacancies  happen  by  resignation,  or  otherwise,  during  the  recess  of  the  legis- 
lature of  any  state,  the  executive  thereof  may  make  temporary  appointments  until 
the  next  meeting  of  the  legislature. 

•  Elliot,  v.  412-414. 
f  Ibid.,  v.  414. 
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"No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty 
years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  state  for  which  he  shall  be  chosen." 

It  is  not  clear  whether  the  second  section  was  reported  precisely  as 
above:  according  to  the  Debates,  the  words  "by  lot"  was  still  in  it, 
and  were  struck  •  out  nem.  con.  in  the  comparison  by  the  Convention  of 
the  report  of  the  Committee  on  Style  with  the  articles  agreed  on,  so  as 
to  avoid  the  chance  of  both  members  from  a  State  going  out  at  once; 
and  at  the  same  stage  of  the  proceedings  the  words  "  which  shall  then 
fill  such  vacancies"  were  added-)-  to  the  second  clause  (at  the  end) 
after  "  legislature." 


ARTICLE  L,  SECTION  3,  CLAUSES  4  AND  5. 

The  Vice-President  of  the  United  States  shall  be  President  of  the  Senate,  bat 
shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tempore, 
in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the  Office  of  President 
of  the  United  State*. 

These  clauses  seem  to  have  originated  entirely  in  the  Committee  of 
Detail,  or  at  a  still  later  stage  of  the  Convention's  proceedings.  Ran- 
dolph's committee  draft  provided  as  to  the  Senate  that  it  "  shall  have 
power  to  make  rules  for  its  own  government,"  but  he  inserted  in  it  no 
other  clause  possibly  relating  to  the  presiding  officer  of  the  Senate. 
Rutledge,  however,  under  the'  heading  of  the  Executive,  has  inserted  on 
the  margin  "  the  President  of  the  Senate  to  succeed  to  the  Executive 
in  case  of  Vacancy  until  the  Meeting  of  the  Legislature.9'  The  com- 
mittee reported,  as  has  been  already  seen  under  the  preceding  heading, 
as  the  fourth  section  of  the  article  upon  the  Senate:  — "  The  Senate 
shall  choose  its  own' President  and  other  officers  "  ;  and  this  was  agreed 
to  by  the  Convention  nem.  eon.  on  August  9. 

Something  more  was,  however,  added  to  the  clause  *t  a  much  later 
stage  from  the  plan  of  electing  the  Executive  finally  agreed  upon.  This 
subject  is  considered  more  at  length  in  another  place  (Article  II.,  Sec- 
tion 1,  Clauses  1-4),  and  it  is  there  shown  that  the  method  adopted  for 
electing  the  President  was  the  device  of  the  Committee  of  August  31  on 
Unfinished  Portions.  The  Convention  had  Vacillated  a  good  deal  upon 
the  Executive,  and  on  August  24  it  postponed  the  greater  part  of  the 

•  BJliot,  v.  641. 
t  Ibid.,  i.  311. 
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provisions  for  his  choice  then  contained  in  the  draft  of  a  constitution, 

and  the  subject  consequently  went  to  the   Committee   on  Unfinished 

Portions.     This  committee  made  radical  changes,  and  reported  in  the 

main  the  plan  which  was  adopted :  it  provided  for  the  choice  by  electors 

of  a  President  and  Vice-President,  and  as  to  the  latter  officer,  the  third 

section  •  provided  as  follows":  —  . 

"The  Vice-President  shall  be  ew  officio  president  of  the  Senate;  excent  when 
they  sit  to  try  the  impeachment  of  the  President;  in  which  case  the  chief  justice 
shall  preside,  and  excepting,  also,  when  he  shall  exercise  the  powers  and  duties  of 
President;  in  which  case,  and  in  case  of  his  absence,  the  Senate  shall  choose  a  presi- 
dent pro  tempore.  The  Vice-President,  when  acting  as  president  of  the  Senate,  shall 
not  have  a  rote  unless  the  House  be  equally  divided." 

When  this  provision  came  up  for  discussion  in  the  Convention,  on 
September  7,  Gerry,  Randolph,  and  Mason  saw  no  need  for  a  Vice- 
President,  and  thought  it  an  encroachment  on  the  Senate  to  make  him 
their  presiding  officer.  Sherman  said  that  if  he  were  not  made  presi- 
dent of  the  Senate  he  would  be  without  employment;  and  Williamson 
said  that  such  an  officer  was  introduced  merely  for  the  sbke  of  a  valu- 
able mode  of  election,  which  required  two  to  be  chosen  at  the  same  time. 
By  a  vote  of  eight  to  two  the  Convention  approved  of  the  clause  making 
the  Vice-President  the  president  of  the  Senate,  and  the  other  parts  pf 
the  section  were  also  then  agreed  to,  and  the  matter  referred  to  the 
Committee  on  Style,  which  reported  as  follows  upon  the  points  involved 
in  the  clauses  now  under  consideration :  — 

"The  Vice-President  of  the  United  States  shall  be,  ew  officio,  president  of  the 
Senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

"  The  Senate  shall  choose  their  other  officers,  and  also  a  president  pro  tempore, 
in  the  absence  of  the  Vice-President,  or  when  he  shall  exercise  the  office  of  President 
of  the  United  States." 

In  the  comparison  by  the  Convention  of  the  report  of  the  Committee 
on  Style  with  the  articles  agreed  on,  the  words  "  ex  officio  "  in  the  first 
of  the  above  clauses  were  struck  f  out  as  unnecessary. 


AETIDLE  L,  SECTION  3,  CLAUSE  6. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside  i  and  no  Person  shaH.be  con- 
victed, without  the  Concurrence  of  two- thirds  of  the  Members  present. 

The  ninth  resolution  of  the  Virginia  plai^  upon  the  subject  of  the 
jud^cipry  referred  to  that  branch  the  trial  of  "  impeachments  of  any* 

•  Elliot,  v.  507. 

t  Ibid.,  v.  641.  '   . 
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national  officer,"  and  these  words  were  approved  by  the  committee  of 
the  whole  on  June  13,  but  were  unanimously  struck  out  by  the  Con- 
vention itself  on  July  18,  and  the  clause  left  to  read  that  their  juris- 
diction should  extend  "  to  cases  arising  under  laws  passed  by  the 
general  legislature,  and  to  such  other  questions  as  involve  the  national 
peace  and  harmony.' '  No  specific  provision  was  made  in  any  other 
part  of  the  resolutions  in  regard  to  the  trial  of  impeachments,  and  the 
matter  was  referred  in  this  form  to  the .  Committee  of  Detail.  Ran- 
dolph's committee  draft,  however,  extends  the  jurisdiction  of  the 
supreme  tribunal  "to  impeachments  of  national  officers,"  and  the 
report  of  the  committee  provided  by  the  third  section  of  the  eleventh 
article  that  the  jurisdiction  of  the  'Supreme  Court  should  extend  to 
"  the  trial  of  impeachments  of  officers  of  the  United  States,"  and  that 
tjieir  jurisdiction  in  such  cases  should  be  original. 

,  There  was  as  yet  no  other  mode  provided  for  the  impeachment  and 
trial  of  judges,  so  that  they  would  have  been  triable  by  the  judiciary 
under  the  language  of  this  general  provision.  On  August  20,  however, 
Gerry  introduced  and  had  referred  to  the  Committee  of"  Detail  a  motion 
V  that  the  committee  of  detail  be  directed  to  report  ...  a  mode  for 
trying  the  supreme  judges  in  cases  of  impeachment."  This  committee 
reported  on  August  22,  recommending  to  add  to  the  end  of  the  second 
section  of  the  eleventh  article  (Judiciary)  the  following  words:  — "  the 
judges  of  the  Supreme  Court  shall  be  triable  by  the  Senate,  on  impeach- 
ment by  the  House  of  Representatives."  This  clause  was  not,  however, 
acted  on,  so  it  went  to  the  Committee  on  Unfinished  Portions ;  to  it  went 
also  the  clause  above  quoted  as  to  the  jurisdiction  of  the  Supreme  Court 
extending  to  the  trial  of  impeachments  generally,  which  had  been  post- 
poned on  August  27  at  the  instance  of  Gouverneur  Morris  and  had  not 
been  taken  up  again.  He  thought  the  tribunal  an  improper  one,  par- 
ticularly if  the  first  judge  was  to  be  of  the  privy  council.  That  com- 
mittee had  before  it  also  Article  IX.,  Section  1,  of  the  draft  of  August  6, 
which  then  referred  to  the  Senate  the  power  to  make  treaties  and  to 
appoint  ambassadors  f^nd  judges  of  the  Supreme  Court. 

It  has  been  seen  that  the  Committee  of  Detail  had  recommended,  in 
a  special  report  made  by  them  on  August  22,  that  the  judges  should  be 
triable  by  the  Senate  upon  impeachment  by  the  House,  and  the  Com- 
mittee on  Unfinished  Portions  now  proposed  to  adopt  this  method  for 
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the  trial  of  impeachments  generally,  and  recommended  that  all  impeach* 
ments  should  he  tried  by  the  Senate,  and  at  the  same  time  they  trans* 
ferred  the  powers  as  to  treaties  and  appointments  from  the  Senate  to 
the  President.  In  their  report  on  September  4  they  recommended  the 
adoption  of  the  following  as  to  the  Senate :  — 

"The  Senate  of  the  United  States  shall  have  power  to  try  all  impeachments;  but 
no  person  shall  he  convicted  without  the  concurrence  of  two-thirds  of  the  members 
present." 

This  clause  was  postponed  by  the  Convention  on  September  4  in 
order  to  decide  previously  on  the  mode  of  electing  the  President,  and 
on  September  8  was  approved  after  being  amended,  on  motion  of 
Qouverneur  Morris,  by  the  addition  of  the  words  "  and  every  member 
shall  be  on  oath." 

Madison  and  Charles  Pinckney  objected  to  the  Senate  for  the  trial 
of  impeachments  of  the  President,  and  thought*  it  would  make -him 
improperly  dependent.  Madison  said  he  would  prefer  the  Supreme 
Court.  Qouverneur  Morris  thought  no  other  tribunal  could  be  trusted 
and  that  the  Supreme  Court  were  too  few  in  numbers;  and  Sherman 
pointed  out  that  the  Supreme  Court  would  be  an  improper  tribunal, 
because  the  judges  were  to  be  appointed  by  him.  A  motion  by  Madison 
to  strike  out  "  the  Senate  "  was  defeated  by  nine  States  to  two. 

The  clause  was  therefore  later  referred  to  the  Committee  on  Style  in 
the  following  form :  — 

"  The  Senate  of  the  United  States  shall  have  power  to  try  all  impeachments ;  but 
no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members 
present;  and  every  member  shall  be  on  oath." 

To  them  was  also  referred  a  provision  that  the  Vice-President  should 
be  President  of  the  Senate,  "  except  when  they  sit  to  try  the  impeach- 
ment of  the  President,  in  which  case  the  chief -justice  shall  preside." 
This  seems  to  have  originated  (see  Article  II.,  Section  1,  Clauses  1-4) 
entirely  in  the  Committee  on  Unfinished  Portions  at  the  time  when  the 
method  of  choosing  the  President  by  electors  was  devised,  f  and  it  had 
been  approved  \  by  the  Convention  on  September  7. 

The  Committee  on  Style  consolidated  these  two  clauses  and  reported 
as  follows :  — 

*  Elliot,  v.  528,  529. 
t  Ibid.,  v.  507. 
X  Ibid.,  v.  522. 
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•The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  pitting 
for  that  purpose,  they  shall  be  on  oath.  When  the  President  of  the  United  States 
is  tried,  the  chief  justice  shall  preside;  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  the  words  "  or  affirmation  " 
were  inserted  after  "  oath,"  and  then  Rutledge  and  Gouverneur  Morris 
moved  to  add  to  the  impeachment  clause  ' '  that  persons  impeached  be 
suspended  from  their  offices  until  they  be  tried  and  acquitted  ";.but 
Madison  contended  that  the  President  is  already  too  dependent  on  the 
legislature,  and  King  was  also  against  the  motion.  It  was  lost  by  three 
ayes  to  eight  noes. 


ARTICLE  I.,  SECTION  3,  CLAUSE  7. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor,  Trust  or  Profit 
under  the  United  States:  but  the  Party  convicted  shall  nevertheless  he  liable  and 
subject  to  Indictment,  Trial,  Judgment  and  Punishment,  according  to  Law. 

This  provision  originated  in  the  Committee  of  Detail.  Randolph's 
draft  contains  nothing  upon  the  subject,  but  the  later  committee  draft 
in  the  Wilson  papers  contains  'the  following  marginal  insertion  in  Rut- 
ledge's  handwriting:  —  "Judgment  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust  or  profit  under  the  United  States. 
But  the  party  convicted  shall  nevertheless  be  liable  and  subject  to 
indictment,  trial,  judgment  and  punishment  according  to  law."  The 
Committee  of  Detail  reported  the  clause  in  exactly  the  same  form  as 
the  fifth  section  of  Article  XI.,  and  when  it  came  up  in  the  Convention 
on  August  28  it  was  at  once  agreed  to,  and  was  later  referred,  still  in 
the  same  form,  to  the  Committee  on  Style.  They  made  almost  no 
change,  and  reported  it  as  follows:  — 

"Judgment,  in  cases  of  impeachment,  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit, 
under  the  United  States;  but  the  party  convicted  shall  nevertheless  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Rutledge  and  Gouverneur 
Morris  moved  to  add  a  clause  "  that  persons  impeached  be  suspended 
from  their  offices  until  they  be  tried  and  acquitted,' '  but  Madison  con- 
tended that  the  President  is  already  too  dependent  on  the  legislature, 
and  King  was  also  against  the  motion.  It  was  lost  by  three  ayes  ta 
eight  noes. 
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ARTICLE  I.,  SECTION  4,  CLAUSE  1. 

,  The  Times,  Places  and  manner  of  holding  Elections  for  Senators  and  Representa- 
tives, shall  be  prescribed  in  each  State  by  the  Legislature  thereof;  but  the  Con-: 
greaB  may  at  any  time  by  Law  make  or  alter  such.  Regulations,  except  as  to  the  Places 
of  chusing  Senators. 

'  *  This  clause  seems  to  have  originated  entirely  in  the  Committee  of. 
Detail.  Randolph's  draft  provided  as  to  the  House  of  Delegates  that 
"  the  elections  shall  be  biennially  held  on  the  same  day  through  the 
same  state,"  and  that  "  the  place  [of  election]  shall  be  fixed  by  the 
legislatures  from  time  to  time ;  or  on  their  default  by  the  national  legis- 
lature.' '  And  as  to  the  Senate  it  provided  that  each  State  legislature 
should  appoint  two  Senators,  "  using  their  discretion  as  to  the  time  and 
manner  of  choosing  them.,,    The  committee  reported  the  following:  — 

"Article  VI.,  Section  1.  The  times,  and  places,  and  the  manner,  of  holding  the 
elections  of  the  members  of  each  House,  shall  be  prescribed  by  the  legislature  of  each 
state;  but  their  provisions  concerning  them  may,  at  any  time,  be  altered  by  thdj 
legislature  of  the  United  States." 

When  this  came  up  before  the  Convention  on  August  9,  Madison  and 
Qouverneur  Morris  moved  to  confine  the  language  to  the  House  of 
Representatives,  being  of  opinion  that  as  to  the  Senators  the  right  of 
the  legislatures  to  regulate  was  necessarily  involved  in  the  right  to 
appoint ;  but  the  motion  was  disagreed  to.  The  first  part  of  the  section 
was  then  approved  down  to  the  authorization  to  the  legislature  of  the 
United  States  to  change  the  States'  provisions,  but  this  latter  provision 
occasioned  some  difference  of  opinion.  Charles  Pinckhey  and  Butledge 
moved  to  strike  it  out  on  the  ground  that  the  States  should  be  relied  on. 
Gorham,  Madison,  King,  and  Qouverneur  Morris  were  all  of  the  con- 
trary opinion.  Madison  said  that  the  words  authorizing  the  States  to 
regulate  were  words  of  great  latitude,  and  it  was  impossible  to  see  what, 
abuse  might  be  made  of  such  discretion: — "  Whether  the  electors  should 
vote  by  ballot,  or  viva  voce,  should  assemble  at  this  place  or  that,  should 
be  divided  into  districts,  or  all  meet  at  one  place,  should  all  vote  fo* 
all  the  representatives,  or  all  in  a  district  vote  for  a  number. allotted, to 
the  district^ — these  and  many  other  points  would  depend  on  the  legi*: 
latures."  The  motion  of  Pinckney  and  But!  edge  was  defeated*  anjd 
the  provision  was  changed,  upon  motion  of  Bead,  to  read  as  follows,  and 
was  then  approved : — 

"but  regulations,  in  each  6t  tile  foregoing  cases,  may,  at  tiny  time*  be  mad*  or 
altered  by  the  legislature  of  the  United  States." 
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In  this  form  the  clause  was  referred  to  the  Committee  on  Style,  arid 
they  altered  the  language  to  read : 

"The  times,  places,  and  manner,  of  holding  elections  for  senators  and  repre- 
sentatives, shall  be  prescribed  in  each  state  by  the  legislature  thereof;  but  the  Con- 
gress may  at  any  time  by  law  make  or  alter  such  regulations." 

On  September  14,  during  the  final  comparison  of  the  report  of  the 
Committee  on  Style  with  the  articles  agreed  on?  the  words  "  except  as 
to  the  places  of  choosing  senators  ' '  were  added  at  the  end  of  the  clause 
in  order  to  exempt  the  seats  of  government  in  the  States  from  the  power 
of  Congress, 


ARTICLE  I.,  SECTION  4,  CLAUSE  2. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall 
be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a  different  Day.* 

This   clause  has  been  considered  already  at  the  same  time  with 
Article  L,  Section  1. 


ARTICLE  L,  SECTION  5,  CLAUSE  1. 

Each  house  shall  be  the  judge  of  the  Elections,  Returns  and  Qualifications  of  its 
own  members. 

This  clause  seems  to  have  originated  entirely  in  the  Committee  of 
Detail;  the  twenty-third  resolution  referred  to  them  had  a  reference  to 
qualifications  of  members,  but  the  word  seems  to  have  been  used  in  a 
different  sense.  The  only  part  of  Randolph's  committee  draft  which 
bears  any  resemblance  at  all  is  the  provision  which  he  inserted  sepa- 
rately as  to  the  Senate  and  House,  that  each  should  "  have  power  over 
its  own  members."  The  Committee  of  Detail  reported  the  following  as 
the  fourth  section  of  the  sixth  article  of  their  draft:  — 

"Each  House  shall  be  the  judge  of  the  elections,  returns,  and  qualifications,  of  its 
own  members  " 

When  this  came  up  before  the  Convention  on  August  10,  it  was 
agreed  to  nem.  can.,  and  the  Committee  on  Style  reported  it  in  precisely, 
the  same  language,  merely  changing  its.  position. 


ARTICLE  I.,  SECTION  5,  CLAUSE  1. 

.  .  .  and  a  Majority  of  each  shall  constitute  a  Quorum  to  do  Business;  but  a 
smaller  Kumber  may  adjourn  from  day  to  day,  and  may  be  authorized  to  ^compel  the 
Attendance  of  absent  Members,  in  such  Manner,  and  under  such  Penalties  as  each 
'House  may  provide. 
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This  clause  originated  in  the  Committee  of  Detail  and  in  additions 
to  their  report  made  later  by  the  Convention.  Randolph's  committee 
draft  contains  clauses  both  as  to  the  Senate  and  House  that  "  a  majority 
shall  be  a  quorum  for  business ;  but  a  smaller  number  may  be  authorized 
to  call  for  and  puhish  non-attending  members,  and  to  adjourn  for  any 
time  not  exceeding  one  week";  and  this  provision  has  been  changed 
as  to  the  Senate  —  apparently  by  Rutledge  —  so  as  to  authorize  adjourn- 
ment only  from  day  to  day.  The  Committee  of  Detail  reported  as 
follows :  — 

"Abticle  VI.,  Section  3.  In  each  House  a  majority  of  the  members  shall  con- 
stitute a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from  day  to  day." 

When  this  clause  came  up  before  the  Convention  on  August  10,  there 
was  some  difference  of  opinion  as  to  the  proportion  which  ought  to 
constitute  a  quorum,  but  the  body  adhered  to  the  provision  as  reported 
upon  that  point.  One  of  the  objections  urged  to  requiring  a  majority 
to  constitute  a  quorum  was  that  a  few  members  would  then  be  able  to 
secede  and  to  prevent  the  transaction  of  business.  Ellsworth  suggested 
that  this  might  be  guarded  against  by  giving  to  each  House  the  authority 
to  require  the  attendance  of  absent  members,  and  later,  on  motion  of 
Randolph  and  Madison,  the  following  words  were  added,  and  theil  the 
section  as  amended  was  approved:  —  "  and  may  be  authorized  to  compel 
the  attendance  of  absent  members,  in  such  manner,  and  under  such 
penalties,  as  each  House  may  provide."  Another  method  of  attaining 
much  the  same  end"  was  contained  in  Charles  Pinckney's  plan;  his 
speeches  show  •  that  he  had  devised  some  mode  of  compelling  members 
to  attend  subject  to  severe  penalties.  His  object  was  to  prevent  the 
inconveniences  upon  this  subject  which  had  been  so  severely  felt  in 
Congress.  The  whole  clause  as  reported  from  the  Committee  of  Detail 
with  the  amendment  was  referred  to  the  Committee  on  Style,  and  they 
reported  it  in  almost  precisely  the  same  language :  — 

".  .  .  and  a  majority  of  each  shall  constitute  a  quorum  to  do  business;  but  a 
smaller  number  may  adjourn  from  day  to  day,  and  may  be  authorized  to  compel  the 
attendance  of  absent  members,  in  such  manner  and  .  under  such  penalties  as  each 
house  may  provide." 


ARTICLE  I.,  SECTION  5,  CLAUSE  2. 

Each  House  may   determine   the   Rules    of    its   Proceedings,    punish   its   Members 
for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds,  expel  a  Member. 

This  clause  was  the  device  of  the  Committee  of  Detail,  but  it  is 
worthy  of  observation  that  Charles  Pinckney's  plan  contained  some 

•  Moore's  American  Eloquence,  i.  360. 
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similar  provision:  his  speeches*  show  that  his  draft  provided  that  the 
houses  of  Congress  should  be  the  judges  of  their  own  rules  and  pro- 
ceedings. Randolph's  committee  draft  contained  at  one  time,  among 
the  provisions  relating  to  the  House  but  apparently  intended  to  apply 
to  the  Senate  as  well,  "  votes  shall  be  given  by  ballot,  unless  %  of  the 
national  legislature  shall  choose  to  vary  the  mode,"  but  this  is  can- 
celled; and  later  on  he  wrote  as  to  the  House  (after  cancelling  a  query 
"  how  far  the  right  of  expulsion  may  be  proper")  the  words  "the 
house  of  delegates  shall  have  power  .over  its  own  members,"  and  again 
"  the  house  shall  have  power  to  make  rules  for  its  own  government." 
He  inserted  also  similar  provisions  in  regard  to  the  Senate.  The  Com- 
mittee of  Detail  reported  as  follows: — 

"Article  VI.,  Section  6.    Each  House  may  determine  the  rules  of  its  proceed- 
ings; may  punish  its  members  for  disorderly  behavior;  and  may  expel  a  member." 

When  this  provision  came  up  before  the  Convention  on  August  10, 

Madison  thought  that  the  power  of  expelling  a  member  should  not  be 

left  to  a  mere  majority,  and  accordingly  moved  to  insert  the  words 

"  with  the  concurrence  of  two  thirds  "  between  "  may  "  and  "  expel. " 

Gouverneur  Morris  thought  the  power  ought  to  remain  with  a  majority, 

but  the  Convention  adopted  Madison's  amendment,  and  then  the  section 

as  amended  was  approved,  and  in  this  form  the  matter  was  later  referred 

to  the  Committee  on  Style ;  they  made  merely  some  verbal  changes,  and 

reported  as  follows:  — 

"Each  house  may  determine  the  rules  of  its  proceedings;  punish  its  members  for 
disorderly  behavior;  and,  with  the  concurrence  of  two  thirds,  expel  a  member/' 


ARTICLE  I,  SECTION  5,  CLAUSE  3. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time  pub- 
lish the  same,  excepting  Buch  Parts  as  may  in  their  Judgment  require  Secrecy;  and 
the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question  shall,  at  the 
Desire  of  one  fifth  of  those  present,  be  entered  on  the  Journal. 

This  clause  originated  in  the  Committee  of  Detail,  which  reported 
the  seventh  section  of  the  sixth  article  as  below.  There  is  nothing  con- 
cerning the  same  subjects  in  Randolph's  committee  draft:  — 

"The  House  of  Representatives,  and  the  Senate  when  it  shall  be  acting  in  a 
legislative  capacity,  shall  keep  a  journal  of  their  proceedings;  and  shall,  from  time 
to  time,  publish  them;  and  the  yeas  and  nays  of  the  members  of  each  house,  on  any 

*  Moore's  American  Eloquence,  i.  360. 
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question,  shall,  at  the  desire  of  one  filth  part  of  the  members  present,  be  entered  on 
the  Journal." 

When  this  came  up  before  the  Convention,  on  August  10.  and  11, 
some  wanted  to  authorize  a  call  for  the  yeas  and  nays  by  a  single  memt 
ber,  while  others  thought  the  whole-  provision  as  to  yeas  and  nays  ought 
to  be  struck  out,  as  it  did  no  good  and  merely  allowed  members  to  stuff 
the  journals  and  to  mislead  the  people,  who  never  knew  the  reasons 
determining  votes.  Carroll  and  Randolph  wanted  to  confine  the  pw 
vision  to  the  House  of  Representatives,  and  also  moved  to  add  an  amend- 
ment "  and  any  member  of  the  Senate  shall  be  at  liberty  to  enter  his 
dissent.' '  The  Convention,  however,  adhered  to  the  section  as  reported 
upon  this  subject.  Gerry  moved  to  amend  the  first  part  by  striking 
out  "  when  it  shall  be  acting  in  its  legislative  capacity,"  and  adding 
after  the  words  "  publish  them  "  the  words  "  except  such  parts  thereof 
as  in  their  judgment  require  secrecy."  and  the  next  day,  after  some, 
motions  in  the  same  general  direction  were  defeated,  the  Convention 
agreed  to  the  suggestion,  and  then  to  the  section  as  amended.  It  was 
later  referred  with  this  amendment  to  the  Committee  on  Style,  and  they 
reported  it  as  follows:  — 

"  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time  pub- 
lish the  same,  excepting  such  parts  as  may,  in  their  judgment,  require  secrecy;  and 
the  yeas  and  nays  of  the  members  of  either  house  on  any  question  shall,  at  the  desire 
of  one  fifth  of  those  present,  be  entered  on  the  Journal." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Mason  and  Gerry  moved  to 
insert  after  "  parts  "  the  wprds  "  of  the  proceedings  of  the  Senate," 
so  as  to  require  publication  of  all  the  proceedings  of  the  House;  but  it 
was  replied  that  cases  might  arise,  such  as  a  declaration  of  war,  where 
secrecy  might  be  necessary  in  both  houses,  and  the  motion  was  defeated 
by  three  ayes  to  seven  noes. 


ARTICLE  I,  SECTION  5,  CLAUSE  4. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than  that  in 
which  the  two  Houses  shall  be  sitting. 

This  clause  originated  in  the  Committee  of  Detail.  Randolph's  com- 
mittee draft  provided  that  "  The  House  shall  not  adjourn  without  the 
concurrence  of  the  Senate  for  more  than  one  week,  nor  without  such 
concurrence  to  any  other  place  than  the  one  at  which  they  are  sitting;  " 
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and  a  corresponding  provision  was  inserted  as  to  the  Senate,  but  the 
words  "  one  week  "  cancelled  and  "  three  days  "  interlined.  The  com- 
mittee reported  the  eighth  section  of  Article  VI,  as  follows :  — 

"Neither  House,  without  the  consent  of  the  other,  shall  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that  at  which  the  two  Houses  are  sitting. 
But  this  regulation  shall  not  extend  to  the  Senate  when  it  shall  exercise  the  powers 
mentioned  in  the  Article." 

-  When  this  came  up  in  the  Convention  on  August  11,  objection  was 
made  by  King  to  the  right  to  adjourn  to  a  new  place,  and  he  remarked 
on  the  discredit  theretofore  incurred  by  Congress  through  its  changes 
of  place.  He  thought  a  law  at  least  should  be  necessary  to  a  removal 
of  the  seat  of  government.  Gouverneur  Morris  proposed  to  prefix  the 
words  "  during  the  session,'9  but  Spaight  feared  this  would  fix  the  seat 
of  government  at  New  York.  Some  not  important  amendments  to  meet 
these  criticisms  were  made,  but  were  defeated,  and  the  motion  of 
Gouverneur  Morris  to  prefix  the  words  "  during  the  session  of  the  legis- 
lature "  was  then  approved;  the  last  sentence  as  to  the  Senate  was 
struck  out,  and  the  section  as  amended  agreed  to.  The  dause  as 
amended  was  later  referred  in  the  form  above  indicated  to  the  Com- 
mittee on  Style,  and  they  reported  it  as  follows :  — 

"Neither  house,  during  the  session  of  Congress,  shall,  without  the  consent  of  the 
other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  Bitting." 


ARTICLE  I.,  SECTION  0,  CLAUSE  1. 

The  Senators  and  Representatives  shall  receive  a  Compensation  for  their  ser- 
vices, to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the  United 
States.  ... 

The  question  of  the  salary  to  members  of  Congress  had  a  varied 
history  in  the  Convention.  At  the  very  opening  of  the  proceedings,, 
the  fourth  and  fifth  resolutions  of  the  Virginia  plan,  upon  the  first  and 
second  branches  respectively  of  the  legislature,  each  contained  a  clause 
that  members  ought  "  to  receive  liberal  stipends,  by  which  they  may 
be  compensated  for  the  devotion  of  their  time  to  the  public  service.' f 
In  the  discussion  in  committee  of  the  whole  on  June  12  in  regard  to 
the  House  of  Representatives,  the  words  "  and  fixed  "  were  inserted 
after  "liberal"  on  motion  of  Madison.  Franklin  expressed  his  dis- 
like of  the  word  "  liberal  "  in  regard  to  the  salary  and  would  prefer 
"  moderate  ":  the  word  "  liberal  "was  then  struck  out  nem.  con.,  and 
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the  clause  was  further  changed  by  the  addition,  on  motion  of  Pierce,  of 
a  clause  that  the  salary  should  "  be  paid  out  of  the  national  treasury." 

In  the  House  revision  on  June  22  Ellsworth  moved  to  substitute 
payment  by  the  States,  and  remarked  that  the  manners  of  living  in  the 
different  States  varied  so  greatly  that  payment  from  the  national 
treasury  would  be  very  inconvenient;  several  members  supported  the 
motion,  but  it  was  defeated.  Wilson  moved  that  the  salary  "  be  ascer- 
tained by  the  national  legislature,"  but  Madison  thought  the  members 
too  much  interested  to  decide  upon  their  own  compensation,  and  the 
motion  was  lost.  Another  amendment  then  substituted  "  adequate 
compensation  "  for  "  fixed  stipends,"  some  members  thinking  it  might 
be  very  inconvenient  to  fix  the  salaries  in  the  Constitution,  and  those 
who  favored  that  course  being  willing  to  let  the  point  wait  until  they 
came  to  the  details.* 

The  like  clause  in  relation  to  the  second  branch,  or  Senate,  was  con- 
sidered in  committee  of  the  whole  on  June  12,  and  was  made  to  read  as 
the  similar  clause  in  regard  to  the  House  then  read,  after  the  defeat  of 
a  motion  of  Butler  and  Butledge  that  members  of  the  second  branch 
should  receive  no  salary.  In  the  House  revision  on  June  26,  Charles 
Cotesworth  Pinckney  again  proposed  that  no  salary  be  paid.  He 
thought  that  the  second  branch  was  intended  to  represent  the  wealth 
of  the  country  and  ought  to  be  composed  of  persons  of  wealth.  Frank- 
lin seconded  the  motion,  but  it  was  lost  by  six  noes  to  five  ayes.  Ells- 
worth moved  that  the  members  should  be  paid  by  their  respective  States 
instead  of  from  the  national  treasury,  but  Madison  and  Dayton  con- 
sidered that  this  would  subvert  the  end  intended  by  the  long  term  of 
office,  and  would  be  fatal  to  the  members '  independence  and  in  effect 
make  them  hold  during  the  pleasure  of  the  State  legislatures.  The 
motion  was  lost  by  six  noes  to  five  ayes,  but  very  soon  after  it  was 
resolved  that  the  words  that  members  ought  "to  be  paid  out  of  the 
national  treasury"  should  not  stand  as  a  part  of  the  resolution,  and 
no  other  source  of  payment  was  then  substituted  by  the  Convention. 
The  clause  was  left  to  read  merely  that  the  members  of  the  second 
branch  ought  "  to  receive  a  compensation  for  the  devotion  of  their  time" 

*  The  clauses  as  to  adequate  compensation  and  payment  out  of  the  national 
treasury  were  considered  adopted  (see  the  third  resolution  referred  under  date  of 
July  26,  Elliot,  v.  375),  though  this  is  not  entirely  clear;  a  motion  .for  a  question  on 
them  jointly  became  the  subject  of  a  point  of  order,  but  was  later  defeated  (Elliot,  v. 
228-230). 
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to  the  public  service  ":  and  in  this  form  it  was  later  referred  to  the 
Committee  of  Detail  with  the,  clause  shown  above  as  to  the  salary  of 
members  of  the  House. 

In  carrying  out  these  indications,  Randolph  wrote  a  few  immaterial 
words  in  his  committee  draft  in  relation  to  the  wages  of  members  of  the 
House,  but  cancelled  them  and  made  no  other  provision.  In  reference 
to  the  Senate  also  the  provision  he  had  at  one  time  written  was  can- 
celled, but  it  is  curious  enough  to  be  worthy  of  reproduction :  — 

"The  wages  of  senators  shall  be  paid  out  of  the  treasury  of  the  United  States; 
those  wages  for  the  first  six  years  shall  be  dollars  per  diem.     At  the  begin- 

ning of  every  sixth  year  after  the  first  the  supreme  judiciary  shall  cause  a  special 
jury  of  the  most  respectable  merchants  and  farmers  to  be  summoned  to  declare  what 
shall  have  been  the  averaged  value  of  wheat  during  the  last  six  years,  in  the  state 
where  the  legislature  may  be  sitting;  and  for  the -six  subsequent  years,  the  senators 
shall  receive  ner  diem  the  averaged  value  of  bushels  of  wheat." 

The  Committee  of  Detail,  instead  of  reporting  a  separate  provision 
as  to  the  Senate  and  the  House  in  the  respective  articles  treating  of 
them,  consolidated  the  two  clauses  into  one,  and  made  a  very  material 
change  as  to  the  source  of  payment.  The  tenth  section  of  their  Article 
VI.  read  as  follows :  — 

"  The  members  of  each  House  shall  receive  a  compensation  for  their  services, 
to  be  ascertained  and  paid  by  the  state  in  which  they  shall  be  chosen." 

When  this  section  came  up  before  the  Convention  on  August  14, 
Ellsworth  said  that  upon  reflection  he  was  satisfied  that  too  much 
dependence  on  the  States  would  be  produced  by  having  their  salaries 
paid  by  the  States,  and  he  moved  that  they  should  be  paid  out  of  the 
treasury  of  the  United  States.  Gouverneur  Morris,  Langdon,  Madison, 
Mason,  Carroll,  and  Dickinson  also  argued  in  favor  of  making  the  mem- 
bers payable  out  of  the  treasury  of  the  United  States,  while  Butler  and 
Luther  Martin  argued  for  the  provision  as  it  was  reported;  by  a  vote 
of  nine  to  two  the  Convention  decided  to  amend  the  section  to  read 
"  paid  out  of  the  treasury  of  the  United  States.' '  Ellsworth  and  some 
others  wanted  to  add  to  this  a  provision  that  the  allowance  should  not 
exceed  "  dollars' per  day,  or  the  present  value  thereof.' '     Dickin- 

son regretted  that  wheat  or  some  other  permanent  standard  could  not 
be  taken,  and  suggested  that  an  act  should  be  passed  by  the  national 
legislature  every  twelve  years  to  fix  the  wages.  These  propositions  did 
not,  however,  meet  with  favor,  and  the  Convention  added  the  words 
"  to  be  ascertained  by  law,"  and  then  agreed  to  the  section  as  amended. 
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The  clause  now  read:  —  "The  members  of  each  house  shall  receive 
a  compensation  for  their  services  to  be  ascertained  by  law  and  paid  out 
of  the  Treasury  of  the  United  States,' '  and  the  Committee  on  Style 
made  merely  verbal  changes  and  then  reported  as  follows:  — 

"The  senators  and  representatives  shall  receive  a  compensation  for  their  services, 
to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the  United  States  .  •  •" 


ARTICLE  I.,  SECTION  6,  CLAUSE  1. 

.  .  .  They  shall  in  all  Cases,  except  Treason,  Felony  and  Breach  of  the  Peace, 
be  privileged  from  Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses,  and  in  going  to  and  returning  from  the  same;  and  for  any  Speech  or 
Debate  in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

This  clause  had  its  origin  in  the  Committee  of  Detail,  and  there  was 
nothing  upon  its  subject  in  the  resolutions  of  the  Convention.  Ran- 
dolph inserted  clauses  in  his  committee  draft  as  to  both  houses  sepa- 
rately that  the  members  "  shall  be  privileged  from  arrest — personal 
restraint  —  during  their  attendance,  and  for  so  long  a  time  before  and 
after  as  may  be  necessary  for  travelling  to  and  from  the  legislature.' f 
He  had  also  at  one  time  added  to  this  "  and  they  shall  have  no  other 
privilege  whatsoever,"  but  these  words  are  cancelled.  The  fifth  clause 
of  Article  VI.  of  the  draft  reported  by  the  committee  read :  — 

"  Freedom  of  speech  and  debate  in  the  legislature  shall  not  be  impeached  or 
questioned  in  any  court  or  place  out  of  the  legislature;  and  the  members  of  each 
House  shall,  in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privi- 
leged from  arrest  during  their  attendance  at  Congress,  and  in  going  to  and  return- 
ing from  it." 

When  this  section  came  up  before  the  Convention,  on  August  10,  it 
was  agreed  to  nem.  con.,  but  on  August  20  Charles  Pinckney  introduced 
the  following  much  broader  proposition  upon  the  subject  and  had  it 
referred  to  the  Committee  of  Detail :  — 

"Each  House  shall  be  the  judge  of  its  own  privileges,  and  shall  have  authority 
to  punish  by  imprisonment  every  person  violating  the  same,  or  who,  in  the  place 
where  the  legislature  may  be  sitting,  and  during  the  time  of  its  session,  shall  threaten 
any  of  its  members  for  anything  said  or  done  in  the  House;  or  who  shall  assault 
any  of  them  therefor;  or  who  shall  assault  or  arrest  any  witness  or  other  person 
ordered  to  attend  either  of  the  Houses,  in  his  way  going  or  returning;  or  who  shall 
rescue  any  person  arrested  by  their  order." 

That  committee  did  not,  however,  report  on  this  subject,  and  on  Sep- 
tember 4  Pinckney  moved  a  clause  declaring  that  each  house  should 
be  the  judge  of  the  privileges  of  its  own  members.  Randolph  and 
Madison  doubted  the  propriety  of  it  and  wanted  a  postponement,  but 
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Gouverneur  Morris  thought  it  so  plain  a  case  that  a  postponement  could 
not  be  necessary.  Wilson  thought  the  power  involved  anyhow,  and 
that  its  insertion  might  beget  doubts  ad  to  the  powers  of  other  bodies, 
as  courts,  etc.  "Every  court, "  he  said,  "is  the  judge  of  its  Q.wn 
privileges.' '  Madison  distinguished  between  the  power  of  judging  of 
privileges  previously  and  duly  established  and  the  effect  of  the  motion, 
which  would  give  a  discretion  to  each  house. as  to  the  extent  of  its  privi- 
leges. He  suggested  that  it  would  be  better  to  make  provision  for  ascer- 
taining by  law  the  privileges  of  each  house  than  to  allow  each  house  to 
judge  for  itself.  The  proposal  did  not,  however,  reach  a  vote,  and  the 
only  provision  upon  the  subject  which  was  referred  to  the  Committee 
on  Style  was  that  reported  by  the  Committee  of  Detail  and  agreed  to 
by  the  Convention.  They  altered  the  language  in  several  particulars, 
and  reported  it  as  follows :  — 

"...  They  shall  in.  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  their  attendance  at  the  session  of  their  respective  houses, 
and  in  going  to  and  returning  from  the  same;  and  for  any  speech  or  debate  in  either 
house,  they  shall  not  be  questioned  in  any  other  place." 


ABTICLE  I.,  SECTION  6,  CLAUSE  2. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was  elected, 
be  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States,  which  shall 
have  been  created,  or  the  Emoluments  whereof  shall  have  been  encreased  during  such 
time;  and  no  Person  holding  any  Office  under  the  United  States,  shall  be  a  Member 
of  either  House  during  his  Continuance  in  Office. 

The  provision  here  concerned  is  to  be  found  in  another  form  in  the 
very  early  proceedings  of  the  Convention.  The  fourth  and  fifth  resolu- 
tions of  the  Virginia  plan  in  relation  to  the  first  and  second  branches 
respectively  of  the  legislature  each  contained  a  clause  upon  the  subject. 
That  as  to  the  first  branch  read  that  the  members  ought  "  to  be 
ineligible  to  any  office  established  by  a  particular  state,  or  under  the 
authority  of  the  United  States,  except  those  peculiarly  belonging  to 
the  functions  of  the  first  branch,  during  the  term  of  service,  and  for  the 
space  of  after  its  expiration ;  to  be  incapable  of  re-election  for 

the  space  of  after  the  expiration  of  their  term  of  service,  and 

to  be  subject  to  recall."  That  as  to  the  second  branch  omitted  the 
provisions  incapacitating  for  re-election  and  as  to  being  subject  to  recall, 
but  was  otherwise  almost  identical. 

In  the  discussion  of  the  provision  as  to  the  first  branch,  the  clauses 
making  the  members  incapable  of  re-election  and  subject  to  recall  were 
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struck  out  in  committee  of  the  whole  on  June  12 ;  the  clause  as  to  ineligi- 
bility was  changed,  and  the  whole  was  then  reported  from  the  com- 
mittee to  the  Convention  in  the  following  form :  — 

"To  be  ineligible  to  any  office  established  by  a  particular  State,  or  under  the 
authority  of  the  United  States,  (except  those  peculiarly  belonging  to  the  functions  of 
the  first  branch,)  during  the  term  of  service,  and,  under  the  national  government,  for 
the  space  of  one  year  after  its  expiration/1 

In  the  House  revision,  on  June  22  and  23,  the  subject  was  a  good 
deal  discussed,  and  members  evidently  thought  it  of  much  importance. 
Madison  wanted  to.  amend  the  provision  so  as  to  make  members 
ineligible  only  to  such  offices  as  should  be  established  or  their  emolu- 
ments increased  during  the  member's  term  of  service,  but  his  motion 
was  defeated.  Some  minor  amendments  were,  however,  carried,  and 
the  clause  was  left  to  read,  "  to  be  ineligible  to,  and  incapable  of  hold- 
ing, any  office  under  the  authority  of  the  United  States  (except  those 
peculiarly  belonging  to  the  functions  of  the  first  branch)  during  the 
term  of  service  of  the  first  branch." 

In  the  discussion  in  committee  of  the  whole  on  June  12  of  the  like 
clause  in  relation  to  the  second  branch,  it  was  changed  to  read  as  the 
provision  in  regard  to  the  first  branch  had  been  made  to  read  by  the 
committee  of  the  whole,  and  in  the  House  revision  on  June  26  it  was 
further  changed,  and  was  left  as  follows:  —  "to  be  ineligible  to,  and 
incapable  of  holding,  any  office  under  the  authority  of  the  United  States 
(except  those  peculiarly  belonging  to  the  functions  of  the  second 
branch)  during  the  term  for  which  they  are  elected,  and  for  one  year 
thereafter/ ' 

The  two  clauses  were  later  referred  to  the  Committee  of  Detail  in 
the  forms  shown,  and  were  inserted  by  Bandolph  in  his  draft  in  almost 
the  same  words.  The  committee,  however,  later  consolidated  them 
into  one  clause,  applying  to  both  houses,  and  then  reported  the  follow- 
ing as  the  ninth  section  of  the  sixth  article :  — 

"The  members  of  each  House  shall  be  ineligible  to,  and  incapable  of  holding, 
any  office  under  the  authority  of  the  United  States,  during  the  time  for  which  they 
shall  respectively  be  elected;  and  the  members  of  the  Senate  shall  be  ineligible  to, 
and  incapable  of  holding,  any  such  office  for  one  year  afterwards." 

This  clause  came  up  in  the  Convention  on  August  14  and  was  the 
subject  of  a  lengthy  discussion.  Charles  Pinckney  thought  it  was 
degrading  to  members  to  make  them  ineligible  to  offices.  Their  elec-. 
tion,  he  said;  showed  that  they  had  the  confidence  of  the  people,  and  it 
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was  his  hope  to  see  the  Senate  become  a  nursery  of  statesmen.  He 
moved  an  amendment  as  followB: — "  The  members  of  each  House 
shall  be  incapable  of  holding  any  office  under  the  United  States,  for 
which  they,  or  any  others  for  their  benefit,  receive  any  salary,  fees,  or 
emoluments  of  any  kind ;  and  the  acceptance  of  such  office  shall  vacate 
their  seats  respectively."  Mason  ironically  proposed  to  strike  out  the 
whole  section,  and  suggested  that,  "  in  the  present  state  of  American 
morals  and  manners,  few  friends  will  be  lost  to  the  plan  by  giving 
premiums  to  a  mercenary  and  depraved  ambition."  Oouverneur  Mor- 
ris was  opposed  to  the  ineligibility,  particularly  as  regards  the  officers 
of  the  army  and  navy,  and  thought  it  would  only  stimulate  them  to 
despise  "  '  those  talking  lords  who  dare  not  face  the  foe.'  Let  this 
spirit  be  aroused  at  the  end  of  a  war,"  he  went  on,  "  before  your  troops 
shall  have  laid  down  their  arms,  and,  though  the  eivil  authority  be 
'intrenched  in  parchment  to  the  teeth/  they  will  cut  their  way  to  it." 
Finally,  Butler  and  Charles  Pinckney  moved  to  postpone  until  it  should 
be  seen  what  powers  would  be  vested  in  the  Senate,  when  it  would  be 
more  easy  to  judge  of  the  expediency  of  allowing  the  officers  of  state 
to  be  chosen  out  of  that  body,  and  this  was  carried. 

This  matter  was  not  taken  up  again  by  the  Convention,  and  con- 
sequently went  to  the  Committee  on  Unfinished  Portions,  and  they 
reported  through  Brearly  on  September  1  recommending  that  the 
following  be  substituted:  — 

"The  members  of  each  House  shall  be  ineligible  to  any  civil  office  under  the 
authority  of  the  United  States,  during  the  time  for  which  they  shall  respectively 
be  elected;  and  no  person  holding  an  office  under  the  United  States  shall  be  a  mem- 
ber of  either  House  during  his  continuance  in  office." 

When  this  was  taken  up  in  the  Convention  on  September  3,  Charles 
Pinckney  again  moved  the  substitute  he  had  offered  during  the  prior 
discussion.  He  was  strenuously  opposed  to  an  absolute  ineligibility 
and  wanted  to  make  it  a  mere  incompatibility,  so  that  they  could  accept 
the  office,  but  that  such  acceptance  should  vacate  their  seats  as  mem- 
bers; but  his  motion  was  defeated  by  a  vote  of  eight  States  to  two. 
King  then  moved  to  insert  the  word  "  created  "  before  "  during,' '  so 
that  members  should  only  be  incapable  of  holding  such  offices  as  might 
be  created  during  their  term  of  service,  and  Williamson  seconded  the 
motion,  as  he  did  not  see  why  members  should  be  ineligible  to  vacancies 
happening  during  their  term.  Sherman,  Gerry,  Randolph,  and  Mason 
were  all  in  favor  of  the  ineligibility  and  of  at  least  as  broad  a  provision 
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as  reported  by  the  committee ;  while  Gouverneur  Morris,  Gorhfem;  Bald- 
win, and  Charles  Pinckney  were  in  favor  of  King's  amendment,  or  of 
a  still  further  reduction  of  the  ineligibility.  King's  amendment  was 
lost  by  an  evenly  divided  vote,  and  then  the  Convention  adopted,  by 
five  States  to  four,  an  amendment  of  Williamson  to  insert  before 
"  during  "  the  words  "  created,  or  the  emoluments  whereof  shall  have 
been  increased."  The  last  clause  rendering  any  person  holding  an 
office  under  the  United  States  incapable  of  being  a  member  of  either 
house  during  his  continuance  in  office  was  agreed  to  nem.  con.  The 
clause  now  read :  — 

"  The  memberB  of  each  House  shall  be  ineligible  to  any  civil  office  under  the 
authority  of  the  United  States,  created,  or  the  emoluments  whereof  shall  have  been 
increased,   during  the   time   for   which   they  shall   respectively   be   elected.     And   no 

Serson,  holding  any  office  under  the  United  States,  shall  be  a  member  of  either  House 
uring  his  continuance  in  office." 

In  this  form  the  matter  was  later  referred  to  the  Committee  on 
Style,  and  they  reported  it  as  follows :  — 

"No  senator  or  representative  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office,  under  the  authority  of  the  United  States,  which  shall 
have  been  created,  or  the  emoluments  whereof  shall  have  been  increased,  during  such 
time;  and  no  person  holding  any  office  under  the  United  States  shall  be  a  member 
of  either  house  during  his  continuance  in  office." 

On  September  14,  during  the  comparison  of  the  report  from  the 
Committee  on  Style  with  the  articles  agreed  on,  Baldwin  suggested  that 
the  language  of  the  section  did  not  extend  to  offices  created  by  the 
Constitution,  and  the  salaries  of  which  would  be  created,  not  increased, 
by  Congress  at  their  first  session.  Hence  members  of  the  first  Con- 
gress might  evade  the  disqualification.     He  was  not  seconded. 


ABTIOLE  L,  SECTION  7,  CLAUSE  1. 

All  bills  for  raising  Revenue  shall   originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other  Bills. 

*  The  growth  of  the  provision  here  concerned  is  difficult  to  follow, 
because  the  Convention's  decisions  upon  the  question  varied  greatly, 
and  at  a  very  late  stage  of  the  proceedings  what  they  had  agreed  upon 
was  struck  out,  and  there  was  substituted  instead,  in  a  modified  form, 
matter  which  had  been  earnestly  pressed  by  a  number  of  members  but 
the  Convention  had  at  an  earlier  stage  disapproved  of.  The  sixth 
resolution  of  the  Virginia  plan  contained  a  clause  to  the  effect  tliat  each 
branch  of  the  legislature  ought  to  possess  the  right  of  originating  acts; 
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and  this  provision  was  approved  by  the  committee  of  the  whole  on  May 
31.  But  some  members  thought  it  very  important  that  money-bills 
should  be  left  entirely  to  the  control  of  the  first  branch,  which  the  Con- 
vention had  voted  on  May  31  should  be  based  on  proportional  repre- 
sentation. Accordingly,  on  June  13,  Gerry  moved  an  exception  as  to 
money-bills  to  the  right  of  each  branch  to  originate  acts,  and  there  was 
-  quite  a  discussion  of  the  subject,  some  members  urging  that  it  was 
unwise  to  be  always  following  the  British  constitution  when  the  reason 
of  it  does  not  apply,  and  that  there  was  no  analogy  between  the  House 
of  Lords  and  the  Senate.  Sherman  said  that  in  Connecticut  both 
branches  could  originate,  and  that  this  had  been  found  safe  and  con- 
venient, and  Charles  Cotesworth  Pinekney  said  that  the  distinction  ag 
to  money-bills  prevailed  in  South  Carolina  and  had  been  a  source  of 
pernicious  disputes  between  the  two  houses.  It  was  evaded  by  informal 
schedules  of  amendments  handed  from  the  Senate  to  the  other  House. 
Gerry's  motion  was  lost,  and  the  report  of  the  committee  of  the  whole 
provided  by  the  fifth  resolution  that  "  each  branch  ought  to  possess  the 
right  of  originating  acts,"  and  contained  no  limitation  on  this  right 
But  the  advocates  of  the  special  rights  of  the  popular  branch  as  to 
money-bills  pressed  the  matter  again  during  the  debates  upon  the  sub- 
ject of  representation  (Article  I.,  Section  2,  Clause  3),  and  they  suc- 
ceeded at  that  time  in  carrying  the  provision  as  a  portion  of  the 
compromise  which  was  agreed  upon. 

During  these  discussions,  as  has  already  been  shown,  there  was  a 
time,  immediately  upon  the  defeat  of  the  proposition  to  give  the 
States  equal  representation  in  the  Senate,  when  the  Convention  was 
about  ready  to  break  up.  It  was  suggested  and  carried,  however,  that 
the  whole  matter  of  representation  be  referred  to  a  committee  with 
a  view  of  devising  some  method  of  adjustment,  and  this  committee 
reported  on  July  5  a  compromise  which  provided  for  proportional 
representation  in  the  House  and  equal  representation  in  the  Senate, 
and  also  contained  provisions  as  to  the  origin  and  control  of  money- 
bills,  and  as  to  the  drawing  of  money  from  the  treasury,  almost 
identical  with  those  afterwards  incorporated  into  the  tenth  resolution 
and  quoted  below.  It  seems*  that  Mason,  Gerry,  and  some  other 
members  from  large  States  set  great  store  by  the  provisions  as  to 
the  control  of  money-bills  and  so  forth,  and  the  members  from  the 

•See  foot-note  to  Elliot,  v.  514. 


144  GROWTH  OP  THE  CONSTITUTION 

small  States  and  some  others  who  wanted  a  strong  government  availed 
themselves  of  this  predilection  to  secure  provisions  favoring  the  small 
States  and  in  favor  of  a  strong  government.  Those  who  pressed  for 
the  provision  contended  that  it  was  an  integral  part  of  the  compromise 
by  which  the  small  States  had  secured  equal  representation  in  the 
Senate,  while*  other  members  were  of  opinion  that  it  had  been  no  part 
of  the  compromise.  The  members  from  the  small  States  maintained, 
further,  that  it  was  a  very  material  concession  on  their  part,  as  it  put 
money-bills  so  largely  in  the  control  of  the  House  based  on  propor- 
tional representation,  while  some  of  the  members  from  large  States 
denied  that  it  was  any  concession  at  all,  and  some  members  objected  to 
it  in  any  event  as  being  merely  a  following  of  English  precedent  with- 
out reason. 

After  lengthy  discussions,  which  went  almo&t  entirely  to  other 
points  and  have  been  sufficiently  considered  in  another  place  (Article 
L,  Section  2,  Clause  3),  the  whole  matter  involved  in  this  compromise 
was  agreed  to  as  a  whole  on  July  16.  One  portion  of  this  compromise 
became  the  tenth  resolution,  and  this  resolution  and  the  fifth  resolution, 
the  origin  of  which  has  already  been  traced  under  this  heading,  became 
the  origin  of  the  clause  of  the  Constitution  with  which  we  are  now  con- 
cerned. These  two  resolutions,  as  referred  to  the  Committee  of  Detail, 
read  as  follows :  — 

"  5.  Resolved,  That  each  branch  ought  to  possess  the  right  of  originating  acts. 

"  10.  Resolved,  That  all  bills  for  raising  or  appropriating  money,  and  for  fixing 
the  salaries  of  the  officers  of  the  government  of  the  United  States,  shall  originate 
in  the  first  branch  of  the  legislature  of  the  United  States,  and  shall  not  be  altered  or 
amended  by  the  second  branch;  and  that  no  money  shall  be  drawn  from  the  public 
treasury,  but  in  pursuance  of  appropriations  to  be  originated  by  the  first  branch." 

Randolph's  committee  draft  does  not  give  us  any  aid  upon  this  sub- 
ject, as  it  contains  a  bare  memorandum  by  him,  after  his  provisions  for 
the  House  of  Delegates  and  Senate,  that  "the  powers  belonging 
peculiarly  to  the  representatives  are  those  concerning  money-bills." ' 
The  Committee  of  Detail,  however,  evidently  intended  to  carry  out  the 
provisions  of  the  two  resolutions  by  the  fifth  section  of  Article  IV.  and 
the  twelfth  section  of  Article  VI.  of  the  draft  of  August  6,  which  read 
as  follows:  — 

"Abticle  IV.,  Section  5.  All  bills  for  raising  or  appropriating  money,  and  for 
fixing  the  salaries  of  the  officers  of  government,  shall  originate  in  the  House  of 
Representatives,  and  shall  not  be  altered  or  amended  by  the  Senate.  No  money  shall 
be  drawn  from  the  public  treasury,  but  in  pursuance  of  appropriations  that  shall 
originate  in  the  House  of  Representatives." 

"Abticle  VI.,  Section  12.  Each  House  shall  possess  the  right  of  originating  biUs, 
except  in  the  cases  before  mentioned." 

•  Elliot,  y.  89*,  396,  4X4-420. 
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It  will  be  necessary  to  follow  these  two  clauses  separately.  When 
the  first-quoted  one  came  up  before  the  Convention  for  discussion  on 
August  8,  it  was  struck  out  after  a  short  discussion,  but  some  members 
objected  to  this  action  as  disturbing  the  compromise,  entered  into,  and 
the  next  day  Randolph  expressed  his  dissatisfaction  with  the  vote  and 
gave  notice  that  he  should  move  a  reconsideration. 

On  August  11,  in  pursuance  of  this  notice,  he  accordingly  moved  to 

reconsider,  and  the  motion  was  carried  after  a  short  discussion,   in 

which  he  urged  that  the  large  States  would  require  this  compensation 

at  least  for  giving  up  the  point  of  proportional  representation  in  the 

Senate.     He  called  upon  the  smaller  States  to  concur  in  the  measure  as 

the  condition  by  which  they  had  secured  the  equality  of  representation 

in  the  Senate.     Charles  Pinckney  was  of  the  opinion  that  the  section  as  to 

money-bills  had  made  no  part   of  the   compromise  in   question.     On 

August  13  the  subject  was  taken  up,  and  debated  at  much  length  and 

with  great  earnestness.     Randolph  moved  that  the  clause  be  altered  to 

read  as  follows :  — 

"Bills  for  raising  money  for  the  purpose  of  revenue,  or  for  appropriating  the 
■ameT  shall  originate  in  the  House  of  Representatives ;  and.  shall  not  he  so  amended 
or  altered  by  the  Senate  as  to  increase  or  diminish  the  sum  to  be  raised,  or  change 
the  mode  of  levying  it,  or  the  object  of  its  appropriation." 

Mason  thought  the  amendment  must  remove  all  objections,  for  by 
specifying  purposes  of  revenue  it  obviated  the  objection  that  it  might 
extend  to  all  bills  under  which  money  might  incidentally  arise.  By 
authorizing  amendments  in  the  Senate,  also,  it  removed  the  objection 
that  the  Senate  could  not  correct  errors.  As  the  Senate  is  not  to 
represent  the  people,  it  would  be  highly  improper  to  let  it  tax  them. 
•  Wilson,  Gouverneur  Morris,  Rutledge,  Carroll,  and  McHenry  were 
opposed  generally  to  limiting  the  Senate's  rights  in  the  matter,  while 
Gerry  and  Dickinson  were  more  or  less  in  favor  of  it.  Dickinson  urged 
that  experience  both  in  England  and  this  country  had  established  the 
general  limitations  on  the  power  of  the  upper  house  as  to  money-bills. 
"  Experience,"  he  said,  "  must  be  our  only  guide.  Reason  may  mis- 
lead us.  It  was  not  reason  that  discovered  the  singular  and  admirable 
mechanism  of  the  English  constitution.  It  was  not  reason  that  dis- 
covered, or  ever  could  have  discovered,  the  odd  and,  in  the  eyes  of  those 
who  are  governed  by  reason,  the  absurd  mode  of  trial  by  jury.  Acci- 
dents probably  produced  these  discoveries,  and  experience  has  given  a 

sanction  to  them."    Rutledge  thought  the  advocates  of  the  provision 
10  F.  a  A.— 6 
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were  not  consistent,  for  they  tell  us  we  ought  to  be  guided  by  the  experi- 
ence of  Great  Britain,  but  propose  to  depart  from  it  by  allowing 
amendments.  The  like  clauses  in  our  State  constitutions,  he  said,  were 
inserted  from  a  blind  adherence  to  the  British  model,  and  would  be 
omitted  if  the  constitutions  had  to  be  written  now.  The  Convention 
voted  by  a  large  majority  against  the  proposition  of  Randolph,  and 
postponed  the  subject,  when  it  was  pressed  by  members  once  more  on 
August  15  in  the  shape  of  an  amendment  to  the  twelfth  section  of 
Article  VI.  in  regard  to  the  right  to  originate  acts. 

At  a  later  stage  of  the  proceedings,  however,  the  provisions  in  ques- 
tion were  inserted  in  a  much  modified  form,  and  this  came  about  as 
follows:  —  The  twelfth  section  of  Article  VI.,  which  has  been  quoted 
and  the  origin  of  it  given  in  detail  above,  came  up  before  the  Conven- 
tion on  August  15,  and  Strong  moved  to  amend  it  to  read  as  follows:  — 

"  Each  House  shall  possess  the  right  of  originating  all  bills,  except  bills  for  raising 
money  for  the  purposes  of  revenue,  or  for  appropriating  the  same,  and  for  fixing  the 
salaries  of  the  officers  of  the  government,  which  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  or  concur  with  amendments,  as  in  other 
cases." 

•  Mason  seconded  the  motion,  and  expressed  his  anxiety  to  take  this 
power  from  the  Senate,  who  "  could  already  sell  the  whole  country  by 
means  of  treaties/ '  but  after  a  short  discussion  the  matter  was  post- 
poned. On  August  21  Mason  again  called  for  its  consideration,  and 
said  he  wished  to  know  how  the  matter  of  money-bills  was  settled  before 
he  agreed  to  any  further  points;  but  the  Convention  defeated  his 
motion,  and  did  not  later  take  the  subject  up.  It  went  consequently 
as  a  postponed  part  to  the  Committee  on  Unfinished  Portions,  and  that 
committee  reported  on  September  5,  recommending  to  substitute  the 
following  for  the  words  of  Section  12 :  — 

"  All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives, 
and  shall  be  subject  to  alterations  and  amendments  by  the  Senate:  no  money  shall 
be  drawn  from  the  treasury,  but  in  consequence  of  appropriations  made  by  law." 

This  was  postponed  on  September  5,  and  taken  up  again  on  the  8th, 
when  the  clause  as  to  the  Senate's  function  was  altered  vem.  con.  by 
inserting  the  language  used  in  the  constitution  of  Massachusetts:  — 
"  but  the  Senate  may  propose  or  concur  with  amendments,  as  on  other 
bills;  "  and  then  the  clause  as  so  amended  was  agreed  to  by  nine  States 
to  two.* 

•Elliot,  i.  295. 
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There  was  no  debate  upon  this  proposition,  which  was  evidently  the 
carrying  out  of  a  compromise  agreed  upon  in  the  Committee  on 
Unfinished  Portions.  When  the  proposed  clause  had  been  first  reached 
in  the  House,  on  September  5,  Gouverneur  Morris  had  it  postponed,  on 
the  ground  that  it  had  been  agreed  to  in  the  committee  on  the  ground 
of  compromise,  and  he  said  that  he  should  feel  at  liberty  to  dissent  from 
it  if  he  were  not  satisfied  with  certain  other  parts  to  be  settled.  The 
Convention  then  went  on  and  agreed  to  the  plan  reported  September  4 
—  one  day  earlier  than  this  compromise  was  reported  —  for  the  elec- 
tion of  the  President  by  electors  appointed  by  the  States  in  proportion 
to  the  whole  number  of  their  Representatives  and  Senators,  and  it 
seems*  that  the  bargain  was  that  the  small  States  should  be  allowed  to 
retain  without  question  the  equality  voted  them  in  the  Senate,  and 
should  then  agree  to  the  House's  larger  control  of  money-bills  and  also 
to  the  greater  representation  given  the  larger  States  in  the  selection  of 
the  President. 

The  clause  was  therefore  referred  to  the  Committee  on  Style  in  the 
following  form:  — 

"All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representatives, 
but  the  Senate  may  oppose  or  concur  with  amendments  as  on  other  bills:  no  money 
shall  be  drawn  from  the  treasury  but  in  consequence  of  appropriations  made  by  law." 

The  committee  made  some  verbal  changes,  transferred  that  portion 

of  the  section  referring  to  money  drawn  from   the  treasury  to   the 

seventh  clause  of  Section  9,  Article  I.  (where  prohibitions  on  the  federal 

power  and  regulations  of  its  administration  were  placed),  and  reported 

the  portions  of  the  clause  which  are  here  concerned  as  follows :  — 

"AH  bills  for  raising  revenue  Bhall  originate  in  the  House  of  Representatives; 
but  the  Senate  may  propose  or  concur  with  amendments,  as  on  other  bills." 


ABTIOLE  I.,  SECTION  7,  CLAUSES  2  AND  3. 

Every  Bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate, 
shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the  United  States; 
if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  bis  Objections  to  that 
House  in  which  it  shall  have  originated,  who  shall  enter  the  Objections  at  large 
on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such  Reconsideration  two- 
thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be  sent,  together  with  the 
Objections,  to  the  other  House,  by  which  it  shall  likewise  be  reconsidered,  and  if 
approved  by  two-thirds  of  that  House,  it  shall  become  a  Law.  But  in  all  such  Cases 
the  Votes  of  both  Houses  shall  be  determined  by  yeas  and  Nays,  and  the  Names  of 
the  Persons  voting  for  and  against  the  Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned  by  the  President  within  ten 
Days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  Same  shall 
be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the  Congress  by  their  Adjourn- 
ment prevent  its  Return,  in  which  Case  it  shall  not  be  a  Law. 

•See  Elliot,  v.  511,  Remarks  of  Gouverneur  Morris.     Ibid.,  514,  for  foot-note  of 
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Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  Adjournment) 
shall  be  presented  to  th«  President  of  the  United  States;  and  before  the  Same  shall 
take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two-thirds  of  the  Senate  and  House  of  Representatives,  according  to  the  Rules 
and  Limitations  prescribed  in  the  Case  of  a  Bill. 

The  eighth  resolution  of  the  Virginia  plan  was  as  follows :  — 

"Resolved,  that  the  executive,  and  a  convenient  number  of  the  national  judiciary, 
ought  to  compose  a  council  of  revision,  with  authority  to  examine  every  act  of  the 
national  legislature,  before  it  shall  operate,  and  every  act  of  a  particular  legislature 
before,  a  negative  thereon  shall  be  final ;  and  that  the  dissent  of  the  said  council  shall 
amount  to  a  rejection,  unless  the  act  of  the  national  legislature  be  again  passed,  or 
that  of  a  particular  legislature  be  again  negatived  by  of  the  members  of 

each  branch." 

The  first  portion  of  this  resolution,  relating  to  a  council  of  revision, 
being  taken  up  on  June  4,  Gerry  doubted  whether  the  judiciary  ought 
to  form  a  part  of  it,  as  they  will  have  a  sufficient  check  on  encroach- 
ments of  their  own  department  by  their  exposition  of  the  laws,  which 
involved  a  power  of  deciding  on  their  constitutionality.  King  agreed 
with  him,  and  thought  the  judges  ought  to  be  able  to  expound  the  law 
as  it  came  to  them  free  from  the  bias  of  having  participated  in  its 
formation.    Gerry  moved  to  substitute  the  following :  — 

"Resolved,  that  the  national  executive  shall  have  a  right  to  negative  any  legis- 
lative act  which  shall  not  afterwards  be  passed  unless  by  parts  of  each 
branch  of  the  national  legislature." 

After  some  unsuccessful  efforts  to  amend  this  by  making  the  veto 
absolute  or  for  a  term,  the  blank  was  filled  up  with  "  two-thirds/ '  and 
it  passed. 

On  June  6  Wilson  and  Madison  again  raised  the  question  of  joining 
the  judiciary  in  the  power  of  revision,  and  moved"  to  amend  the  above 
by  adding,  after  "  executive,"  the  words  "with  a  convenient  number 
of  the  national  judiciary."  Madison  argued  that  the  House  of  Lords, 
the  supreme  judicial  tribunal,  formed  one  of  the  branches  of  the  legis- 
lature in  England.  Dickinson  thought  it  would  be  an  improper  mix- 
ture of  powers  to  join  the  judiciary  in  the  revision  of  the  laws,  and 
Gerry  and  King  also  opposed  the  motion,  which  was  defeated  by  eight 
noes  to  three  ayes. 

The  subject  was  accordingly  reported  to  the  House  by  the  committee 
of  the  whole  in  the  form  shown,  and  the  resolution  so  reported  was 
approved  nem.  con.  on  July  18,  during  the  revision  by  the  House;  but 
on  the  21st  an  effort  was  again  made  to  join  the  judiciary  with  the 
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executive  in  the  revision  of  the  laws.  Wilson  moved  "  that  the 
supreme  national  judiciary  should  be  associated  with  the  executive  in 
the  revisionary  power/'  and  the  proposition  was  earnestly  pressed  by 
Ellsworth,  Madison,  and  Mason,  and  opposed  by  Gorham,  Gerry, 
Strong,  Luther  Martin,  and  Rutledge.  It  was  argued  that  the  pro- 
vision would  inspire  greater  confidence  in  the  laws,  and  would  give  the 
judiciary  a  check  upon  the  legislature.  To  the  answer  which  was  made 
that  the  judiciary  had  already  a  check  in  the  right  to  hold  laws  uncon- 
stitutional, it  was  said  that  many  laws  might  be  passtd  which  would  be 
constitutional  and  yet  most  ill-advised  and  wrong.  The  large  influence 
of  the  judiciary  upon  legislation  in  England  by  advice  to  the  Executive 
in  the  Privy  Council  and  by  many  of  them  being  members  of  the  legis- 
lature was  urged.  Gerry  remarked  that  a  much  better  provision  would 
be  to  appoint,  as  had  been  done  in  Pennsylvania,  a  person  or  persons  of 
proper  skill  to  draw  laws  for  the  legislature.  Wilson's  proposition  was 
defeated  by  three  to  four,  and  then  the  resolution  giving  the  Executive 
a  qualified  veto  was  approved  nem.  con.f  and  the  matter  was.  accord- 
ingly referred  to  the  Committee  of  Detail  in  the  following  form :  — 

"Resolved,  that  the  national  executive  ahaU  have  a  right  to  negative  any  legis- 
lative act,  which  shall  not  be  afterwards  passed  unless  by  two-thirds  parts  of  each 
branch  of  the  national  legislature." 

Randolph  merely  inserted  a  sort  of  memorandum  of  this  direction 

in  his  committee  draft  and  did  not  draw  a  clause  to  carry  it  out,  but 

the   Committee  of  Detail  reported  the  following  provision  upon  the 

subject:  — 

"  Abticle  VI.,  Section  13.  Every  bill  which  shall  have  passed  the  House  of  Repre- 
sentatives and  the  Senate,  shall,  before  it  becomes  a  law,  be  presented  to  the  President 
of  the  United  States  for  his  revision.  If,  upon  such  revision,  he  approve  of  it,  he 
shall  signify  his  approbation  by  signing  it.  But  if,  upon  such  revision,  it  shall  appear 
to  him  improper  for  being  passed  into  a  law,  he  shall  return  it,  together  with  his 
objections  against  it,  to  that  House  in  which  it  shall  have  originated;  who  shall 
enter  the  objections  at  large  on  their  Journal,  and  proceed  to  reconsider  the  bill. 
But  if,  after  such  reconsideration,  two-thirds  of  that  House  shall,  notwithstanding 
the  objections  of  the  President,  agree  to  pass  it,  it  shall,  together  with  his  objections,  be 
sent  to  the  other  Homse,  by  which  it  snail  likewise  be  reconsidered,  and  if  approved 
by  two-thirds  of  the  other  House  also,  it  shall  become  a  law.  But,  in  all  such  cases, 
the  votes  of  both  Houses  shall  be  determined  by  yeas  and  nays;  and  the  names  of 
the  persons  voting  for  or  against  the  bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  bill  shall  not  be  returned  by  the  President  within  seven 
days  after  it  shall  have  been  presented  to  him,  it  shall  be  a  law,  unless  the  legis- 
lature, by  their  adjournment,  prevent  its  return,  in  which  case,  it  shall  not  be  a  law." 

When  this  came  up  before  the  Convention  on  August  15,  Madison 
again  pressed  the  idea  of  including  the  judiciary  in  the  revision  of  the 
laws,  and  moved  an  elaborate  amendment,  the  purpose  of  which  was  to 
have  laws  referred  to  the  judges  of  the  Supreme  Court  so  as  to  require 
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a  separate  approval  by  them,  as  well  as  by  the  President.  His  motion 
was  supported  by  Wilson  and  Mercer,  and  opposed  by  Charles  Pinck- 
ney,  Gerry,  and  Sherman.  Gouverneur  Morris  wished  that  some  plan 
for  a  more  effective  check  on  hasty  legislation  could  be  devised,  but 
was  not  prepared  to  say  what  it  had  best  be;  he  suggested  that  an 
absolute  negative  should  be  given  to  the  President.  Carroll  proposed 
to  postpone  until  the  formation  of  the  executive  could  be  decided,  but 
Gorham,  Rutledge,  and  Ellsworth  grew  very  impatient  at  this,  com- 
plaining much  of  the^tediousness  of  the  proceedings  and  how  the  Con- 
vention grew  more  and  more  skeptical  as  it  went  on.  Some,  said 
Gorham,  cannot  agree  to  the  form  before  the  powers  are  defined,  and 
others  cannot  agree  to  the  powers  until  they  see  the  form.  The  motion 
of  Madison  was  defeated;  and,  on  motion  of  Williamson,  three- fourths 
was  submitted  for  two-thirds  as  the  fraction  of  the  houses  of  the  legis- 
lature needed  to  override  the  President;  and  another  amendment  was 
carried  giving  the  President  "  ten  days  (Sundays  excepted )"  to  return 
a  bill  with  his  objections,  instead  of  "  seven.' ' 

Madison  suggested  that,  as  the  language  of  the  section  applied  only 
to  bills,  it  might  be  avoided  by  acts  under  the  form  of  resolutions  or 
votes,  and  he  moved  to  insert  the  words  "  or  resolve  "  after  "  bill  "  in 
the  beginning  of  the  section,  with  an  exception  as  to  votes  for  adjourn- 
ment, etc.  The  Convention  defeated  his  motion  by  three  ayes  to  eight 
noes,  but  the  next  day  (August  16)  Randolph  had  thrown  much  the 
same  idea  into  a  new  form,  which  he  proposed  as  an  amendment,  and 
which  was  at  once  adopted  by  nine  to  one :  — 

"  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary,  (except  on  a  question  of  adjournment, 
and  in  the  cases  hereinafter  mentioned,)  shall  be  presented  to  the  President  for  his 
revision;  and,  before  the  same  shall  have  force,  shall  be  approved  by  him,  or,  being 
disapproved  by  him,  shall  be  repassed  by  the  Senate  and  House  of  Representatives, 
according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill." 

At  the  time  of  the  appointment  of  the  Committee  on  Style,  the 
resolution  reported  had  been  approved  with  an  amendment  requiring  a 
three-fourths  vote  instead  of  a  two-thirds  vote,  and  an  amendment  giv- 
ing the  President  "  ten  days  (Sundays  excepted),''  instead  of  seven 
days,  to  consider  a  bill ;  and  the  resolution  just  quoted  had  been  added. 
That  committee  reported  them  as  follows :  — 

"Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  law,  be  presented  to  the  President  of  the  United 
States.     If  he  approve,  he  shall  sign  it;   but  if  not,  he  shall  return  it,  with  his 
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objections,  to  that  house  in  which  it  shall  have  originated,  who  shall  enter  the  objec- 
tions at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsid- 
eration, two-thirds  *  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house,  by  which  it  shall  likewise  be  reconsidered; 
and  if  approved  by  two-thirds  t  of  that  house,  it  shall  become  a  law.  But  in  all  such 
cases,  the  votes  of  both  houses  shall  be  decided  by  yeas  and  nays;  and  the  names 
of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the  Journal  of  each 
house  respectively.  If  any  bill  shall  not  be  returned  by  the  President  within  ten 
days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Congress,  by  its  adjournment, 
prevent  its  return;  in  which  case  it  shall  not  be  a  law. 

"  Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary,  (except  on  the  question  of  adjournment,) 
shall  be  presented  to  the  President  of  the  United  States,  and,  before  the  same  shall 
take  effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  three-fourths  t  of  the  Senate  and  House  of  Representatives,  according  to  the  rules 
and  limitations  prescribed  in  the  case  of  a  bill." 

In  the  Convention  on  September  12,  before  they  began  the  final 
revision  of  the  revised  draft,  Williamson  moved  to  reconsider  the  clause 
requiring  a  three-fourths  vote  to  overrule  the  negative  of  the  President, 
in  order  to  strike  it  out  and  insert  two-thirds.  He  had  himself  earlier 
moved  the  three-fourths,  but  had  become  convinced  that  two-thirds  was  ■ 
the  best.  Sherman,  Gerry,  Mason,  and  Charles  Pinckney  w^re  in  favor 
of  reconsidering,  while  Gouverneur  Morris  and  Hamilton  opposed  it. 
Madison  reminded  the  Convention  that,  when  three-fourths  was  agreed 
to,  the  President  was  to  be  elected  by,  the  legislature  for  seven  years, 
and  thought  that,  as  the  object  of  the  President's  revisionary  power 
was  both  to  protect  his  rights  and  to  prevent  factious  injustice,  it  was, 
on  the  whole,  best  to  require  three-fourths  to  override  him.  The  recon- 
sideration was  agreed  to,  and  two-thirds  inserted  in  place  of  three- 
fourths  by  six  ayes  to  four  noes. 


On  September  13,  during  the  final  comparison  of  the  report  of  the 
Committee  on  Style  with  the  articles  agreed  on,  Madison  moved  to 
insert  "  the  day  on  which  "  between  "  after  "  and  "  it  M  in  the  latter 
part  of  the  first  of  the  preceding  clauses,  jso  as  to  prevent  any  question 
whether  the  day  of  presenting  the  bills  should  be  counted  as  one  of  the 
ten  days;  but  Gouverneur  Morris  said  the  amendment  was  unnecessary, 
as  the  law  knows  no  fractions  of  days,  and  members  grew  very 
impatient.     The  motion  was  lost. 

•Elliot,  i.  210.  The  "two-thirds"  is  printed  in  Elliot  in  the  first  clause,  tut  ia 
certainly  an  error:  it  should  read  "three-fourths,"  precisely  as  the  second  clause  does. 
The  Convention  had,  as  has  been  shown,  struck  out  the  former  fraction  and  inserted 
the  latter  in  the  first  clause,  while  the  second  did  not  specify  the  fraction  otherwise 
than  by  a  reference  to  the  first  section. 

t  Ibid. 


152  GROWTH  OF  THE  CONSTITUTION 

ARTICLE  I.,  SECTION  8,  GENERALLY. 

The  sixth  resolution  of  the  Virginia  plan  was  as  follows : — 

"Resolved,  that  each  branch  ought  to  possess  the  right  of  originating  acts;  that 
the  national  legislature  ought  to  be  empowered  to  enjoy  the  legislative  rights  vested 
in  Congress  by  the  Confederation,  and  moreover  to  legislate  in  all  cases  to  which  the 
separate  states  are  incompetent,  or  in  which  the  harmony  of  the  United  States  may 
be  interrupted  by  the  exercise  of  individual  legislation;  to  negative  all  laws  passed 
by  the  several  states  contravening,  in  the  opinion  of  the  national  legislature,  the 
Articles  of  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union;  and  to 
call  forth  the  force  of  the  Union  against  any  member  of  the  Union  failing  to  fulfil 
its  duty  under  the  articles  thereof." 

The  several  clauses  of  this  resolution  (except  the  last,  as  to  using 
force  against  members  of  the  Union)  were  agreed  to  on.  May  31  with 
but  little  dissent.  The  words  "  or  any  treaties  subsisting  under  the 
authority  of  the  Union  "  were  possibly  not  in  the  resolution  as  intro- 
duced by  Randolph,  but  added  on  May  31  on  motion  of  Franklin.  The 
clause  as  to  using  force  against  members  of  the  Union  was  postponed  on 
•motion  of  Madison,  who  hoped  the  system  might  be  so  framed  as  to 
render  it  unnecessary. 

On  June  8  Charles  Pinckney  and  Madison  moved,  in  lieu  of  the 
words  "  to  negative  all  laws  passed  by  the  several  states,  contravening, 
in  the  opinion  of  the  national  legislature,  the  articles  of  union,  or  any 
treaty  subsisting  under  the  authority  of  the  Union,' '  to  insert  "  to 
negative  all  laws  which  to  them  shall  appear  improper."  They  urged 
the  motion  strongly  as  the  only  way  to  keep  the  States  in  due  sub- 
ordination and  to  prevent  those  constant  infractions  of  national  laws, 
and  even  of  foreign  treaties,  which  had  been  so  usual.  Pinckney 's 
speeches  show*  that  his  draft  contained  the  same  clause  he  now  wanted 
to  substitute  for  the  one  contained  in  the  resolution.  Wilson  and 
Dickinson  supported  the  motion,  while  Williamson,  Gerry,  Sherman, 
Bedford,  and  Butler  opposed  it.  Sherman  thought  the  cases  in  which 
the  negative  ought  to  be  exercised  might  be  defined,  while  Gerry  said 
he  could  not  see  the  extent  of  such  a  power,  and  was  against  every 
unnecessary  one.  He  thought  a  remonstrance  against  unreasonable 
acts  of  the  States  would  restrain  them,  and  that  if  it  should  not,  force 
might  be  resorted  to.  Bedford  thought  that  such  a  provision  would  be 
very  harmful  to  the  small  States.      The  motion  was  lost  by  seven  noes 

to  three  ayes. 

■  ■ 

*  Moore's  American  Eloquence,  i.  365,  366. 
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The  resolutions  upon  the  powers  of  Congress  had  now  been 
developed  into  the  following,  in  which  form  they  were  reported  from 
the  committee  of  the  whole :  — 

"  5.  Resolved,  That  each  branch  ought  to  possess  the  right  of  originating  acts. 

"6.  Resolved,  That  the  national  legislature  ought  to  be  empowered  to  enjoy  the 
legislative  rights  vested  in  Congress  by  the  Confederation;  and  moreover,  to  legislate 
in  all  cases  to  which  the  separate  states  are  incompetent,  or  in  which  the  harmony 
of  the  United  States  may  be  interrupted  by  the  exercise  of  individual  legislation; 
to  negative  all  laws  passed  by  the  several  states  contravening,  in  the  opinion  of  the 
national  legislature,  the  Articles  of  Union  or  any  treaties  subsisting  under  the  author- 
ity  of  the  Union." 

On  June  26,  in  the  revise  by  the  Convention,  the  fifth  resolution 
above  was  agreed  to  unanimously,  but  the  next  day,  on  motion  of  Rut- 
ledge,  the  consideration  of  the  powers  to  be  conferred  on  Congress  was 
postponed  in  order  to  take  up  the  question  of  the  basis  of  representa- 
tion in  the  two  branches  of  Congress,  and  the  Convention  then  entered 
upon  the  very  long  struggle  over  this  point,  which  has  been  detailed  in 
another  place  (Article  L,  Section  2,  Clause  3).  It  was  not  until  July 
16  that  they  returned  to  the  subject  of  the  powers  of  Congress.  On  that 
day  the  first  clause  of  the  sixth  resolution  of  the  committee  of  the  whole, 
"  That  the  national  legislature  ought  to  possess  the  legislative  rights 
vested  in  Congress  by  the  Confederation/'  was  soon  unanimously 
approved. 

The  next  clause,  "  and  moreover  to  legislate  in  all  cases  to  which 
the  separate  States  are  incompetent,  or.  in  which  the  harmony  of  the 
United  States  may  be  interrupted  by  the  exercise  of  individual  legis- 
lation/' met  with  some  question,  and  on  July  17  Sherman  moved  this 
instead: — "  to  make  laws  binding  on  the  people  of  the  United  States 
in  all  cases  which  may  concern  the  common  interests  of  the  Union ;  but 
not  to  interfere  with  the  government  of  the  individual  states,  in  any 
matters  of  internal  police  which  respect  the  government  of  such  states 
only,  and  wherein  the  general  welfare  of  the  United  States  is  not  con- 
cerned." His  motion  was  lost.  In  explanation  of  his  general  idea, 
Sherman  read  an  enumeration  of  powers,  including  that  of  levying 
taxes  on  trade,  but  Gouverneur  Morris  called  his  attention  to  his  omis- 
sion of  any  power  of  direct  taxation,  which  he  thought  essential,  in 
order  to  avoid  recurring  to  quotas  and  contributions.  Upon  the  defeat 
of  Sherman's  proposition  Bedford  moved  the  following  language:  — 
"  and  moreover  to  legislate  in  all  cases  for  the  general  interests  of  the 
Union,  and  also  in  those  to  which  the  states  are  severally  incompetent, 


154  GROWTH  OF  THE  CONSTITUTION 

or  in  which  the  harmony  of  the  United  States  may  be  interrupted  by  the 
exercise  of  individual  legislation/'  and  this  amendment  was  approved. 

The  next  clause,  "  to  negative  all  laws  passed  by  the  several  states, 
contravening,  in  the  opinion  of  the  national  legislature,  the  Articles  of 
Union,  or  any  treaties  subsisting  under  the  authority  of  the  Union," 
was,  discussed  for  a  short  time  on  July  17  and  defeated.  Gouverneur 
Morris  thought  it  would  disgust  all  the  States,  and  that  it  was  unneces- 
sary if  sufficient  legislative  authority  were  given  to  the  general  govern- 
ment. A  law  that  ought  to  be  negatived,  he  added,  "  will  be  set  aside 
in  the  judiciary  department,  and,  if  that  security  should  fail,  may  be 
repealed  by  a  national  law;"  and  Sherman  agreed  with  the  view  that 
the  judiciary  would  set  aside  such  a  law.  Luther  Martin  asked 
whether  all  the  laws  of  the  Stales  were  to  be  sent  up  to  the  general 
legislature  before  they  should  be  permitted  to  operate.  Madison 
thought  the  provision  essential,  and  answered  the  view  of  Morris  and 
Sherman  by  saying  that  the  judiciary  were  too  dependent  on  the  legis- 
latures as  well  as  too  slow  in  their  operations. 

Immediately  on  the  defeat  of  this  clause  Luther  Martin  proposed  a 
resolution  which  was  evidently  taken  in  the  main  from  the  sixth  resolu- 
tion in  the  Paterson  plan,  which  he  had  aided  in  drafting.  It  passed 
unanimously  and  became  Resolution  No.  7. 

Thus  the  fifth  and  sixth  resolutions  of  the  Committee  of  the  Whole 

had  now  been  approved  and  enlarged  so  as  to  read  as  follows : — 

"  5.  Resolved,  That  each  branch  ought  to  possess  the  right  of  originating  acts. 

"<J.  Resolved,  That  the  national  legislature  ought  to  possess  the  legislative  rights 
vested  in'  Congress  by  the  Confederation ;  and,  moreover,  to  legislate  in  all  cases  for 
the  general  interests  of  the  Union,  and  also  in  those  to  which  the  states  are  separately 
incompetent,  or  in  which  the  harmony  of  the  United  States  may  be  interrupted  by  the 
exercise  of  individual  legislation. 

"  7.  Resolved,  That  the  legislative  acts  of  the  United  States,  made  by  virtue  and 
in  pursuance  of  the  Articles  of  Union,  and  all  treaties  made  and  ratified  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the  respective  states,  as 
far  as  those  acts  or  treaties  shall  relate  to  the  s;\id  states,  or  their  citizens  and  inhabit- 
ants; and  that  the  judiciaries  of  the  several  states  shall  be  bound  thereby  in  their 
decisions,  any  thing  in  the  respective  laws  of  the  individual  states  to  the  contrary 
notwithstanding" 

In  this  form  these  resolutions  were  referred  to  the  Committee  of 
Detail,  and  there  were  also  referred  to  them,  the  New  Jersey  resolutions. 
The  third  of  these  provided  that,  whenever  the  requisitions  of  Con- 
gress should  not  be  complied  with,  they  should  have  power  to  direct 


I 
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the  collection  thereof,   and   to   pass  acts  for  this  purpose,   provided 
that  States  should  consent  to  such  law;  and  the  second 

provided  as  follows :  — 

"  Resolved,  That,  in  addition  to  the  powers  vested  in  the  United  States  in  Congress 
by  the  present  existing  Articles  of  Confederation,  they  be  authorized  to  pass  acts  for 
raising  a  revenue,  by  levying  a  duty  or  duties  on  all  goods  or  merchandises  of  foreign 
growth  or  manufacture,  imported  into  any  part  of  the  United  States;  by  stamps  on 
paper,  vellum,  or  parchment;  and  by  a  postage  on  all  letters  or  packages  passing 
through  the  general  post-office ;  —  to  be  applied  to  such  federal  purposes  as  they 
shall  deem  proper  and  expedient:  to  make  rules  and  regulations  for  the  collection 
thereof;  and  the  same,  from  time  to  time,  to  alter  and  amend  in  such  manner  as  they 
shall  think  proper:  to  pass  acts  for  the  regulation  of  trade  and  commerce,  as  well 
with  foreign  nations  as  with  each  other; — provided  that  all  punishments,  fines,  for- 
feitures, and  penalties,  to  be  incurred  for  contravening  such  acts,  rules,  and  regulations, 
shall  be  adjudged  by  the  common-law  judiciaries  of  the  state  in  which  any  offence 
contrary  to  the  true  intent  and  meaning  of  such  acts,  rules,  and  regulations,  shall 
have  been  committed  or  perpetrated,  with  liberty  of  commencing  in  the  first  instance 
all  suits  and  prosecutions  for  that  purpose  in  the  superior  common -law  judiciary  in 
such  state;  subject,  nevertheless,  for  the  correction  of  all  errors,  both  in  law  and 
fact,  in  rendering  judgment,  to  an  appeal  to  the  judiciary  of  the  United  States/' 

Prom  these  outlines  the  committee  developed  the  various  powers  which 
were  recommended  in  the  draft  they  reported  on  August  6  to  be  conferred 
on  Congress.  It  will  be  necessary  now  to  follow  these  clauses  seriatim, 
remembering  always,  that  they  were  intended  to  be  the  carrying  out  of  the 
indications  contained  in  the  resolutions  just  considered. 


I  It  should  be  noted  here  that  it  was  again  urged  in  a  modified  form, 

at  a  later  stage  of  the  proceedings,  to  confer  on  Congress  the  power  to 
negative  State  laws. 

The  draft  which  Randolph  prepared  for  use  in  the  Committee  of 
Detail  shows  that  he  sketched  with  care  the  powers  to  be  conferred  on 
Congress  under  a  heading  which  began:  —  "The  following  are  the 
legislative  powers;,  with  certain  exceptions  and  under  certain  restric- 
tions.' '  Numbers  of  the  powers  recommended  in  the  draft  reported  on 
August  6  are  to  be  found  in  this  sketch. 


ARTICLE  I,  SECTION  8,  CLAUSE  1. 

The  Congress  shall  have  power  to  lay  and  collect  Taxes,  Duties,  Imposts  and 
Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  and  general  Welfare  of 
the  United  States;  hut  all  Duties,  Imposts  and  Excises  shall  be  uniform  throughout 
the  United  States; 

Charles  Pinckney's  speeches*  show  that  his  draft  conferred  on  the 
general  government  complete  power  to  levy  such  imposts  and  duties  for 
the  use  of  the  United  States  as  Congress  should  think  necessary  and 

*  Moore's  American  Eloquence,  i.  366,  367. 
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expedient,  but  he  seems  to  have  required  a  two-thirds  vote  in  these 
cases;  he  said  that  he  thought  this  power  would  remove  that  annual 
dependence  on  the  States  which  they  then  experienced.  In  the  Com- 
mittee of  Detail  we  find  that  the  first  power  contained  in  Randolph's 
draft  was,  "  1.  To  raise  money  by  taxation,  unlimited  as  to  sum,  for  the 
past  and  future  debts  and  necessities  of  the  union,  and  to  establish 
rules  for  collection  ";  but  this  he  made  subject  to  the  exception  of  "  no 
taxes  on  exports/'  and  to  the  following  restrictions:  — "  1.  Direct 
taxational  proportional  to  representation.  2.  No  capitation  tax  which 
does  not  apply  to  all  inhabitants  under  the  above  limitation.  3.  No 
indirect  tax  which  is  not  common  at  all."  These  provisions  are,  more- 
over, marked  on  the  margin  "  agrd,"  as  if  they  had  been  submitted 
to  the  members  of  the  committee  at  some  time ;  but  the  following  is  the 
form  in  which  they  finally  reported  the  matter :  — 

"Article  VII.,  Section  1.  The  legislature  of  the  United  States  shall  have  the 
power  to  lay  and  collect  taxes,  duties,  imposts,  and  excises;  " 

When  this  came  up  before  the  Convention  on  August  16,  there  was 
some  slight  discussion  as  to  the  exact  meaning  of  the  words  "  duties  " 
and  "  imposts,"  and  then  Mason  moved  a  proviso  to  the  clause  as  fol- 
lows:—  "  provided,  that  no  tax,  duty,  or  imposition,  shall  be  laid  by  the 
legislature  of  the  United  States  on  articles  exported  from  any  State  "; 
and  he  said  he  hoped  the  Northern  States  did  not  mean  to  deny  the 
Southern  States  this  security.  He  was  unwilling  to  trust  to  its  being 
done  in  a  future  article  (referring  to  a  future  section  (4)  of  the  same 
article),  and  professed  his  jealousy  for  the  productions  of  the  Southern 
or  staple  States.  Williamson,  Gerry,  Mercer,  Sherman,  and  Carroll 
supported  the  motion,  while  Gouverneur  Morris,  Madison,  and  Wilson 
were  against  it.  Sherman  thought  the  matter  sufficiently  provided  for 
already  in  the  later  section,  and  was  against  the  proviso  here,  because 
it  would  derange  the  plan.  It  was  finally  agreed  that  the  matter  should 
lie  over  for  the  place  in  which  the  exception  stood  in  the  report,  and  the 
clause  as  reported  was  agreed  to. 

On  August  21  Luther  Martin  moved,  in  the  form  of  an  amendment 
to  Article  VII.,  Section  3,*  a  provision  to  require  that  direct  taxes 
should  be  first  apportioned  among  the  States  in  accordance  with  the 
rule  decided  on,  and  that  then  requisitions  should  be  made  on  the  States 
for  their  respective  quotas,  and  that  laws  for  the  collection  of  the  same 

*  "  The  proportions  of  direct  taxation  shall  be  regulated  by  the  whole  number  of 
white   .   .   .   and  three-Ifths  of  all  other  persons,"  etc. 
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should  only  be  enacted  in  case  of  the  States'  neglect  to  comply;  but  only 
New  Jersey  voted  in  favor  of  the  proposal. 

On  August  23  the  clause  as  to  the  power  to  lay  and  collect  taxes  was 
amended  to  read  as  follows,  the  portion  prefixed  being  temporarily 
transferred  here  from  another  part  of  the  Constitution,  where  it  had 
originated  and  where  it  found  its  permanent  lodgment  (Article  VI., 
Clause  1) :  —  "The  legislature  shall  fulfill  the  engagements  and  dis- 
charge of  the  debts  of  the  United  States ;  and  shall  have  the  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises."  This  amended  clause 
was  agreed  to,  but  Butler  gave  notice  of  a  motion  to  reconsider,  lest  it 
should  compel  payment  to  the  "  blood-suckers  "  who  speculated,  as  well 
as  to  those  who  had  bled  for  their  country.    * 

According  to  a  vote  on  August  24,  the  Convention  proceeded  on 
August  25  to  reconsider  the  portion  thus  transferred  to  this  clause  as 
to  fulfilling  the  engagements  of  the  United  States.  Mason  objected  to 
its  being  imperative,  and  thought  it  might  be  impossible.  He  thought 
it  would  beget  speculations,  and  argued  that  there  was  a  great  differ- 
ence between  original  holders  and  those  who  had  fraudulently  pur- 
chased in  the  pestilential  practice  of  stock-jobbing.  He  did  not  mean 
to  include  those  who  had  bought  in  the  open  market.  He  feared,  also, 
that  the  word  shall  might  extend  to  all  the  old  Continental  paper. 
After  a  short  discussion,  Randolph  proposed  to  make  the  clause  read: 
— "All  debts  contracted,  and  engagements  entered  into,  by  or  under 
the  authority  of  Congress,  shall  be  as  valid  against  the  United  States, 
under  this  Constitution,  as  under  the  Confederation, ' '  and  this  was 
adopted  by  ten  States  to  one. 

Sherman  then  suggested  the  necessity  of  connecting  with  the  clause 
in  the  latter  part  of  this  section  for  laying  taxes,  duties,  etc.,  an  express 
provision  for  the  object  of  the  old  debts,  and  accordingly  moved  to  add 
to  its  end  "  for  the  payment  of  said  debts,  and  for  the  defraying  the 
expenses  that  shall  be  incurred  for  the  common  defence  and  general 
welfare."  The  Convention,  however,  thought  this  unnecessary,  and 
disagreed  to  it. 

On  August  18  Charles  Pinckney  had  introduced  into  the  Convention 
a  series  of  resolutions,  and  had  them  referred  to  the  Committee  of 
Detail;  among  them  was  a  suggestion  that  the  committee  be  directed 
"  to  prepare  a  clause,  or  clauses,  for  restraining  the  legislature  of  the 


158  GROWTH  OF  THE  CONSTITUTION 

United  States  from  establishing  a  perpetual  revenue.' '  A  like  sug- 
gestion of  Mason  of  August  18  was  also  referred  to  the  same  com- 
mittee. The  committee  reported  on  August  22  recommending  that  at 
the  end  of  the  first  clause  of  the  first  section  of  the  seventh  article,  after 
the  words  "  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises,' '  the  following  should  be  added:  — "  for  payment  of  the 
debts  and* necessary  expenses  of  the  United  States;  provided  that  no 
law  for  raising  any  branch  of  revenue,  except  what  may  be  specially 
appropriated  for  the  payment  of  interest  on  debts  or  loans,  shall  con- 
tinue in  force  for  more  than  years."  This  proposal  was  not 
called  up  or  acted  on,  so  it  went  to  the  Committee  on  Unfinished  Por- 
tions; and  on  September  4  Brearly  reported  from  it  a  recommendation 
thet  the  first  clause  of  the  first  section  of  Article  VII.  should  read:  — 
"  the  legislature  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises;  to  pay  the  debts,  and  provide  for  the  common 
defence  and  general  welfare,  of  the  United  States;"  and  this  was  at 
once  agreed  to  nem.  con.,  and  later  referred  to  the  Committee  on  Style. 
This  clause  had  —  as  has  been  seen  —  been  preceded  by  the  provision 
that  "  the  legislature  shall  fulfill  the  engagements  and  discharge  the 
debts  of  the  United  States ;  ' '  and  this  was  also  referred  to  the  Com- 
mittee on  Style.  They  transferred  it  back  to  that  portion  (Article  VI., 
Clause  1)  from  which  it  had  been  for  a  time  transferred  here,  and  then 
reported  the  portions  of  the  clause  here  concerned  as  follows :  — 

"  Section  8.  [The  Congress]  .  .  .  They  shaU  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises ;  to  pay  tjie  debts,  and  provide  for  the  common  defence  and 
general  welfare,  of  the  United  States ;  " 

During  the  comparison  of  the  report  of  the  Committee  on  Style  with 
the  articles  agreed  on,  on  September  14,  on  motion  of  Gouverneur 
Morris,  the  following  words  were  unanimously  added  to  this  clause :  *  — 
"  but  all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States."  This  was  not  a  new  idea  of  Morris's,  but  merely  a 
transfer  to  this  clause  of  matter  which  had  originated  in  another  part 
of  the  Constitution,  during  the  discussions  which  resulted  in  the  pro- 
hibition (Article  L,  Section  9,  Clause  6)  against  giving  any  preference 
to  one  port  over  another.  On  August  25  McHenry  and  Charles  Cotes- 
worth  Pinckney  had  moved  a  resolution,  a  portion  of  which  read,  "  all 
duties,  imposts,  and  excises,  prohibitions  or  restraints,  laid  or  made 
by  the  legislature  of  the  United  States,  shall  be  uniform  and  equal 
throughout  the  United  States/ '   and  this  was  at  once  referred  to  a 

•  Elliot,  i.  310,  311;  v.  643. 
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special  committee  of  one  member  from  each  State,  to  which  Were  also 
referred  other  resolutions  introduced  the  same  day  in  regard  to  ports 
of  entry  and  the  giving  of  preferences  to  one  port  over  another.  This 
committee  consisted  of  Langdon,  Gorham,  Sherman,  Dayton,  Fitz- 
simons,  Read,  Carroll,  Mason,  Williamson,  Butler,  and  Few;  and  from 
it  Sherman  reported  on  August  28  recommending  certain,  provisions, 
among  which  was  to  insert  after  the  fourth  section  *  of  the  seventh 
article  a  provision  as  to  not  giving  preference  to  one  port  over  another 
(see  Article  L,  Section  9,  Clause  6),  and  the  following  words:  — "  and 
all  tonnage,  duties,  imposts,  and  excises,  laid  by  the  legislature,  shall 
be  uniform  throughout  the  United  States."  The  latter  clause  was 
agreed  to  on  August  31,  after  the  word  "  tonnage  M  was  struck  out  as 
being  comprehended  in  "  duties/1  but  it  seems  to  have  been  forgotten 
by  the  Committee  on  Style;  it  was  no  doubt  the  source  of  Gouverneur 
Morris's  motion. 


ARTICLE  I,  SECTION  8,  CLAUSE  2. 

To  borrow  Money  on  the  credit  of  the  United  States. 

In  the  draft  prepared  by  Randolph  for  use  in  the  Committee  of 
Detail,  he  did  not  insert  any  words  distinctly  conferring  the  power  here 
concerned;  but  Rutledge  added  a  memorandum  on  the  margin,  "  Power 
to  borrow  money,"  and  the  committee  reported  a  clause,  "  To  borrow 
money  and  emit  bills  on  the  credit  of  the  United  States. ' ' 

When  this  clause  came  up  before  the  Convention,  on  August  16, 
Gouverneur  Morris  moved  to  strike  out  the  words  "  and  emit  bills  on 
the  credit  of  the  United  States."  He  thought  that  if  the  United  States 
had  credit  such  bills  would  be  unnecessary ;  and  if  it  had  not  they  would 
be  unjust  and  useless.  Madison  thought  it  would  be  enough  to  prohibit 
their  being  made  a  tender.  Gorham  was  for  striking  out,  but  against 
a  prohibition,  thinking  that  if  the  words  stood  they  might  lead  to  the 
measure.  Mason  thought  Congress  would  not  have  the  power  unless  it 
were  expressed,  and,  much  as  he  hated  paper  money,  was  yet  unwilling 
to  tie  the  hands  of  the  legislature.  He  remarked  that  the  late  war  could 
not  have  been  carried  on  if  there  had  been  such  a  prohibition.  Ells- 
worth thought  this  a  favorable  moment  to  bar  the  door  against  paper 

*  The  position  where  this  clause  was  recommended  to  be  inserted  is  not  so  given 
in  the  text  at  page  483  of  v.,  Elliot;  but  that  it  was  intended  as  above  written  is 
made  perfectly  clear  at  page  502. 
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money;  Read,  that  the  words,  if  not  struck  out,  would  be  "  as  alarming 
as  the  mark  of  the  beast' in  Revelation;  "  and  Langdon  would  rather 
reject  the  whole  plan  than  retain  the  three  words  "  and  emit  bills." 
Mercer  was  a  friend  to  paper  money,  and  opposed  to  prohibiting  it. 
Randolph  agreed  with  Mason's  view.  Wilson  thought  that  removing 
the  possibility  of  paper  money  would  have  a  most  salutary  influence  ou 
the  credit  of  the  United  States.  The  words  were  struck  out  by  nine 
States  to  two,  and  the  clause  was  then  agreed  to  nem.  con.,  and  it  went, 
therefore,  to  the  Committee  on  Style  in  the  words  "  to  borrow  money.' ' 
They  reported  it  in  this  part  of  the  Constitution  in  the  form  below:  — 
u  To  borrow  money  on  the  credit  of  the  United  States." 


ARTICLE  I.,  SECTION  8,  CLAUSE  3. 

To  regulate  Commerce    with  foreign  Nations,    and  among  the  several  States,  and 
with  the  Indian  Tribes. 

Charles  Pinckney's  speeches*  show  that  his  draft  conferred  on  the 
Congress  complete  power  to  regulate  commerce,  but  required  a  two- 
thirds  vote.  In  the  draft  made  for  use  in  the  Committee  of  Detail* 
Randolph  wrote  among  the  legislative  powers  "2.  to  regulate  com- 
merce/ '  and  to  this  Rutledge  added  the  words  "  both  foreign  and 
domestick,"  and  later*  added,  as  a  marginal  memorandum,  the  words 
"  Indian  affairs."  Randolph  made  this  power,  however,  subject  to  the 
restriction  that  "  1.  a  navigation  act  shall  not  be  passed,  but  with  the 
consent  of  2-3rds  of  the  members  present  of  the  Senate  and  the  like 
No.  of  the  house  of  representatives;  "  and  to  the  following  exceptions: 
— "  1.  No  duty  on  exports:  2.  no  prohibition  on  the  importations  of 
such  inhabitants  or  people  as  the  several  states  think  proper  to  admit: 
3.  no  duties  by  way  of  such  prohibition."  The  committee  reported  a 
power  in  the  following  language:  —  "  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states : ' '  and  this  was  approved  by  the 
Convention  on  August  16  without  discussion. 

On  August  29,  during  the  debates  over  the  question  whether  to  confer 
generally  the  power  to  pass  a  navigation  act  or  to  limit  it  by  requiring 
a  two-thirds  vote  (Article  I.,  Section  9,  Clauses  1,  4,  and  5),  Charles 
Pinckney  moved  to  provide  that  "  no  act  of  the  legislature  for  the 

*  Moore's  American  Eloquence,  i.  366,  367. 
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purpose  of  regulating  the  commerce  of  the  United  States  with  foreign 
powers,  or  among  the  several  states' '  should  be  passed  without  the 
assent  of  two-thirds  of  each  House,  but  the  proposal  was  defeated. 

In  the  resolutions  introduced  by  Madison  on  August  18  and  referred 
to  the  Committee  of  Detail  was  a  clause  suggesting  that  power  be  given 
to  the  legislature  "  to  regulate  affairs  with  the  Indians,  as  well  within 
as  without  the  limits  of  the  United  States/'  This  committee  reported 
on  August  22,  recommending  that  at  the  end  of  the  second  clause,  first  • 
section,  seventh  article,  the  following  words  be  added:  —  "and  with 
Indians  within  the  limits  of  any  state,  not  subject  to  the  laws  thereof." 
This  report  was  not,  however,  called  up  or  acted  on,  so  the  matter  went 
to  the  Committee  on  Unfinished  Portions,  and  they  reported  on  Septem- 
ber 4,  recommending  to  add  to  the  end  of  the  second  clause  of  Section  1 
of  Article  VII.  the  words  "  and  with  the  Indian  tribes."  This  was  at 
once  agreed  to  nem.  can.  on  the  same  day,  September  4. 

In  this  shape  the  matter  went  to  the  Committee  on  Style,  and  they 
reported  it  in  this  part  of  the  Constitution  in  nearly  identical  words  as 
follows :  — 

"To  regulate  commerce  with  foreign  nations,  among  the  several  states,  and  with 
the  Indian  tribes." 

On  September  13,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  word 
and  "  was  inserted f  after  the  word  "  nations." 


CI 


It  is,  moreover,  worthy  of  note  that  on  September  15,  during  the 
discussion  of  the  prohibition  on  the  States  (Article  I.,  Section  10, 
Clauses  2  and  3)  from  laying  imposts,  tonnage,  etc.,  without  the  consent 
of  Congress,  a  discussion  arose  which  bore  to  some  extent  on  the  mean- 
ing of  the  power  to  regulate  commerce.  Gouverneur  Morris  expressed 
the  opinion  that  the  States  were  not  restrained  by  the  Constitution  from 
laying  tonnage  duties,  but  Madison  thought  this  depended  upon  the 
extent  of  the  power  to  regulate  commerce,  which  is  a  "  vague  term,  but 
seems  to  exclude  this  power  of  the  states."  The  States  could  at  least 
certainly  be  restrained  by  treaty.  He  was  more  and  more  convinced 
that  the  regulation  of  commerce  was  indivisible,  and  ought  to  be  under 
one  authority.  Sherman  did  not  fear  a  concurrent  authority  upon  the 
subject,  as  that  of  the  United  States  was  to  control  in  case  of  inter- 

•The  texts  of  Elliot  (i.  256  and  v.  462)  read  second  section,  but  this  is  evidently 
an  error, 
t  Elliot*  i.  311. 
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fering  regulations.     Langdon  insisted  that  the  States  ought  to  have 
nothing  to  do  with  the  matter. 


ARTICLE  I.,  SECTION  8,  CLAUSE  4. 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the  sub- 
ject of  Bankruptcies  throughout  the  United  States. 

Charles  Pinckney's  speeches*  show  that  his  draft  conferred  on  the 
federal  government  the  exclusive  power  to  declare  on  what  terms 
citizenship  and  naturalization  should  be  extended  to  foreigners,  and  he 
referred  to  the  inconveniences  from  the  provision  that  the  citizens  of 
one  State  were  entitled  to  the  privilege  of  citizens  in  each  State,  and  the 
consequent  admission  of  foreigners  in  every .  State  when  admitted  in 
any  one  State.  The  younger  States,  he  said,  encourage  foreigners  to 
come,  while  the  older  ones  do  not  want  to  admit  them  so  soon.  The 
eighth  resolution  of  the  New  Jersey  plan  provided  upon  the  same  sub- 
ject that  "  the  rule  for  naturalization  ought  to  be  the  same  in  every 
state." 

Possibly  influenced  by  these  provisions,  Randolph  inserted  in  his 
committee  draft  a  legislative  power  "  to  regulate  naturalization/ '  and 
the  Committee  of  Detail  reported  a  clause  "  to  establish  a  uniform  rule 
of  naturalization  throughout  the  United  States/ '  which  was  agreed  f  to 
on  August  16  without  discussion. 

On  August  29,  when  the  article  in  regard  to  each  State  giving  full 
faith  to  the  public  acts  and  judicial  proceedings,  etc.,  of  other  States 
came  up  before  the  Convention,  Charles  Pinckney  moved  to  commit  it 
with  the  following  proposition  of  a  power  to  Congress:  —  "to  estab- 
lish uniform  laws  upon  the  subject  of  bankruptcies,  and  respecting  the 
damages*  arising  on  the  protest  of  foreign  bills  of  exchange:  "  and  the 
motion  was  carried,  and  Rutledge,  Randolph,  Gorham,  Wilson,  and 
Johnson  were  appointed  the  committee.  They  reported  on  September  1, 
by  Rutledge,  a  recommendation  to  insert  the  following  words  in  Article 
VII.,  Section  14  immediately  after  the  words  as  to  a  uniform  rule  of 

*  Moore's  American  Eloquence,  i.  368. 

t  Elliot,  i.  245.     This  vote  is  not  given  in  Elliot's  Debates. 

t  Elliot,  i.  281 :  v.  503.  The  place  at  which  the  insertion  was  intended  to  be  made 
is  not  clear  in  the  text,  but  there  can-  be  no  doubt,  from  the  later  treatment  of  the 
matter,  that  this  was  the  place  intended. 
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naturalization  throughout  the  United  States:  —  "to  establish  uniform 
laws  on  the  subject  of  bankruptcies." 

On  September  3  the  Convention  took  up  this  subject.  Sherman 
remarked  that  bankruptcies  were  in  some  cases  punishable  by  death  in 
England,  and  he  did  not  choose  to' grant  a  power  by  which  that  might 
be  done;  but  Gouverneur  Morris  said  he  would  agree  to  it,  because  he 
saw  no  danger  of  abuse  of  the  power  by  the  legislature  of  the  United 
States:  and  the  clause  was  agreed  to  with  Connecticut  alone  in  the 
negative. 

These  powers  as  to  naturalization  and  bankruptcies  were  later  referred 
to  the  Committee  on  Style  as  two  separate  powers,  and  they  consolidated 
them  into  one  clause  as  follows :  — 

"To  establish  a  uniform  rule  of  naturalization,  and  uniform  laws  on  the  subject 
of  bankruptcies,  throughout  the  United  States." 


ARTICLE  I.,  SECTION  8,  CLAUSE  5. 

To  coin   Money,   regulate  the  Value  thereof,   and   of   foreign   Coin,  and   fix  the 
Standard  of  Weights  and  Measures. 

Charles  Pinckney's  speeches  *  show  that  his  draft  conferred  on  the 
federal  authorities  the  exclusive  right  of  coining  money,  and  Randolph 
inserted  in  his  committee  draft  a  power  "  to  regulate  coinage ;  "  this 
was,  however,  cancelled  by  Rutledge,  and  the  words  "  the  exclusive 
right  to  coin  money "  were  interlined.  Rutledge  also  added  on  the 
margin  the  words  "  to  regulate  Weights  and  Measures."  The  com- 
mittee reported  three  powers  as  follows  separately :  — 

"To  coin  money. 

"  To  regulate  the  value  of  foreign  coin. 

"  To  fix  the  standard  of  weights  and  measures." 

These  clauses  were  agreed  to  on  August  16  without  discussion,  and 
were  later  referred  to  the  Committee  on  Style,  and  reported  back  by 
them  as  follows:  — 

"  To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix  the  standard 
of  weights  and  measures." 

*  Moore's  American   Eloquence,  i,  367. 
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ARTICLE  I.,  SECTION  8,  CLAUSES  6  AND  10. 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current  Cola 
of  the  United  States.   .    .    . 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and 
Offences  against  the  Law  of  Nations; 

Randolph's  committee  draft  contained  a  power  "  to  declare  the  law 
of  piracy,  felonies  and  captures  on  the  high  seas,  and  captures  on  land," 
and  Rutledge  interlined  the  exclusive  right  of  coining  money  "  and  of 
declaring  the  crime  and  punishment  of  counterfeiting  it."  The  pro- 
visions reported  by  the  committee  on  these  subjects  were  as  follows :  — 

"  To  declare  the  law  and  punishment  of  piracies  and  felonies  committed  on  the 
high  seas,  and  the  punishment  of  counterfeiting  the  coin  of  the  United  States,  and 
of  offences  against  the  law  of  nations." 

*  When  this  clause  came  up  before  the  Convention  on  August  17,  the 
words  ''and  punishment"  were  struck  out  on  motion  of  Madison, 
though  some  thoiught  this  might  be  unwise,  considering  the  strict  rule 
of  construction  in  criminal  cases.  Next,  on  motion  of  Gouverneur  Mor- 
ris, the  clause  was  changed  to  read  "  to  punish  piracies,"  and  then 
again  amended,  at  the  suggestion  of  Madison  and  Randolph,  so  as  to 
read  "  to  define  and  punish."  Wilson  thought  felonies  sufficiently 
defined  anyhow,  but  Madison  and  others  thought  otherwise.  Finally, 
the  whole  clause  was  amended,  on  motion  of  Ellsworth,  and  then  agreed 
to  as  follows:  — "  to  define  and  punish  piracies  and  felonies  committed 
on  the  high  seas,  counterfeiting  the  securities  and  current  coin  of  the 
United  States,  and  offences  against  the  laws  of  nations,"  and  in  this 
form  it  was  referred  to  the  Committee  on  Style.  They  broke  it  into 
two  separate  clauses,  and  reported  it  as  follows :  — 

"  To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current  coin 
of  the  bnited  States.   .    .    . 

"  To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
punish  offences  against  the  law  of  nations." 

On  September  14,  during  the  comparison  of  the  report  of  the  Com- 
mittee on  Style  with  the  articles  agreed  on,  Gouverneur  Morris  moved 
to  strike  out  the  word  "  punish  "  before  "  offences  against  the  law  of 
nations,"  so  as  to  let  these  be  definable  as  well  as  punishable.  Wilson 
hoped  the  amendment  would  not  be  made,  for  to  pretend  to  define  the 
law  of  nations,  which  depends  on  the  authority  of  all  the  civilized 
nations  of  the  world,  would  have  a  look  of  arrogance  that  would  make 
us  seem  ridiculous.  Gouverneur  Morris  replied  that  it  was  correct  to 
speak  of  defining  the  law  of  nations,  as  it  was  too  vague  to  be  a  rule, 
and  his  motion  was  carried  by  six  ayes  to  five  noes. 
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ARTICLE  L,  SECTION  8,  CLAUSE  7. 

To  establish  Post  Offices  and  post  Roads; 

Charles  Pinckney  stated  in  his  speeches*  that  the  eighth  article  of 
his  draft  only  varied  from  the  existing  one  on  the  same  subject  (i.  e., 
in  the  Articles  of  Confederation)  by  giving  the  federal  government  a 
power  to  exact  as  much  postage  as  would  raise  a  revenue:  and  Ran- 
dolph's committee  draft  conferred  a  power  "  to  establish  post-offices.' ' 
In  this  form,  also,  the  committee  reported  it.  When  the  provision  came 
up  in  the  Convention,  on  August  16,  Gerry  moved  to  add  the  words 
"  and  post-roads,"  and  the  amendment  was  carried  by  six  to  five,  and 
the  clause  as  amended  was  then  agreed  to. 

On  August  18  Charles  Pinckney  suggested  to  confer  on  Congress 
the  power  "  to  regulate  stages  on  the  post-roads/ '  and  had  this  referred 
to  the  Committee  of  Detail,  and  Gerry  apparently  moved,  on  the  same 
day,  and  had  referred  to  the  same  committee,  a  motion  "  to  provide  for 
stages  on  post-roads,"  but  the  committee  did  not  report,  nor  were  the 
suggestions  brought  up  again. 

The  Committee  on  Style  reported  this  power  in  the  same  form  in 
which  it  had  been  referred  to  them:  —  "to  establish  post-offices  and 
post-roads." 


ARTICLE  L,  SECTION  8,  CLAUSE  8. 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited  Times 
to  Authors  and  Inventors  the  exclusive  Right  to  their  respective  Writings  and  Dis- 
coveries; 

Charles  Pinckney 's  speeches  f  show  that  his  draft  conferred  power 
on  the  general  government  to  secure  to  authors  the  exclusive  right  to 
their  performances  and  discoveries,  but  Randolph's  draft  contained 
nothing  upon  the  subject,  nor  did  the  Committee  of  Detail  insert  any 
such  provision  in  the  draft  of  August  6. 

On  August  18,  however,  Madison  introduced  and  had  referred  to  the 
Committee  of  Detail  a  series  of  powers  to  be  conferred  on  the  Congress, 
among  which  were  the  following :  — 

aTo  secure  to  literary  authors  their  copyrights  for  a  limited  time." 

"To  encourage,  by  proper  premiums  and  provisions,  the  advancement  of  useful 
knowledge  and  discoveries." 

*  Moore's  American  Eloquence,  i.  367. 
tlbid.,  i.  360. 
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•  On  the  same  day,  also,  Charles  Pinckney  had  referred  to  the  same 

committee  powers  suggested  by  him,  among  which  were  the  following :  — 

"  To  grant  patents  for  useful  inventions. 

"  To  secure  to  authors  exclusive  rights  for  a  certain  time. 

"  To  establish  public  institutions,  rewards,  and  immunities,  for  the  promotion 
of  agriculture,  commerce,  trades,  and  manufactures." 

The  Committee  of  Detail  did  not  report  on  these  suggestions,  and 
they  accordingly  went  to  the  Committee  on  Unfinished  Portions,  and 
they  reported  on  September  5,  recommending  to  insert  before  the  last 
clause  of  Section  1,  Article  VII.,  the  following:  —  "to  promote  the 
progress  of  science  and  the  useful  arts,  by  securing  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries :"  and  this  was  soon  agreed  to  nem.  con. 

In  this  form  this  matter  was  later  referred  to  the  Committee  on  Style, 
and  they  reported  it  as  follows :  — 

"To  promote  the  progress  of  science  and  useful  arts,  by  securing,  for  limited, 
times,  to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings  and 
discoveries." 


ARTICLE  I.,  SECTION  8,  CLAUSE  9. 

To  constitute  Tribunals  inferior  to  the  supreme  Court;  . 

Charles  Pinckney 's  speeches*  show  that  his  draft  conferred  power 
on  Congress  to  establish  federal  courts  for  certain  specified  purposes. 
The  ninth  resolution  of  the  Virginia  plan  also,  upon  the  subject  of  the 
judiciary,  providing  for  inferior  tribunals,  which  should  hear  and 
determine  cases  in  the  first  instance ;  and  the  Convention  voted  on  June  4 
that  the  judiciary  should  consist  of  one  supreme  tribunal  "  and  of  one 
or  more  inferior  tribunals,' '  and  then  amended  this  to  read  "  and  of 
inferior  tribunals."  On  June  5,  however,  on  motion  of  Rutledge,  these 
words  were  struck  out  of  the  resolution  (see  "Article  III.,  Generally  "), 
whereupon,  on  the  insistence  of  Dickinson,  Wilson,  and  Madison  on 
the  importance  of  at  least  the  power  to  establish  such  tribunals  in  case 
of  need,  the  resolution  was  amended  by  adding  the  words  "  that  the 
national  legislature  be  empowered  to  institute  inferior  tribunals.,,  In 
this  form  the  matter  was  reported  by  the  committee  of  the  whole. 

On  July  18  the  subject  came  up  again  in  the  Convention  itself,  and 
the  power  to  institute  inferior  tribunals  was  opposed  by  Butler  and 

*  Moore's  American  Eloquence,  i.  367. 
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Luther  Martin,  and  supported  by.  Gorham,  Randolph,  and  Gouverneur 
Morris.  Randolph  observed  that  there  were  already  federal  courts  in 
the  States,  and  that  no  objections  were  made.  Sherman  was  willing 
to  grant  the  power  to  establish  the  courts,  but  thought  that  the  State 
tribunals  should  be  used  whenever  possible.  The  clause  was  approved 
nem.  con.,  after  but  a  short  discussion,  and  was  referred  to  the  Com- 
mittee of  Detail  as  the  fifteenth  resolution  of  the  Convention.  Ran- 
dolph's draft  in  effect  contained  this  provision  under  the  judiciary,  but 
did  not  insert  it  among  the  legislative  powers.  The  Committee  of 
Detail,  however,  embodied  it  among  the  powers  of  Congress  as  fol- 
lows:— "  to  constitute  tribunals  inferior  to  the  supreme  court ;"  and 
when  this  came  up  before  the  Convention,  on  August  17,  it  was  agreed 
to  without  discussion.     The  Committee  on  Style  made  no  change. 


ARTICLE  I.,  SECTION  8,  CLAUSE  10. 

To   define    and    punish    Piracies    and    Felonies   committed    on    the   high    Seaa,    and 
Offences  against  the  Law  of  Nations; 

See  Article  I.,  Section  8,  Clauses  6  and  10,  where  this  has  already 
been  considered. 


ARTICLE  I.,  SECTION  8,  CLAUSE  11. 

To  declare  War,  grant  Letters  of  Marqtie  and  Reprisal,  and  make  Rules  concerning 
Captures  on  Land  and  Water; 

This  clause  seems  to  have  originated  in  the  Committee  of  Detai) ; 
but  it  is  to  be  observed  that  Pinckney's  draft,  as  printed  in  Elliot,  pro- 
vided by  Article  VII.  that  "  the  Senate  shall  have  the  sole  and  exclusive 
power  to  declare  war."  Randolph's  draft  conferred  a  legislative  power 
to  "  make  war,  raise  armies,  and  equip  fleets,' '  and  another  "  to  declare 
the  law  of  piracy,  felonies  and  captures  on  the  high  seas,  and  captures 
on  land;  "  and  the  Committee  of  Detail  reported  among  the  powers  of 
the  legislature  of  the  United  States  one  "  to  make  rules  concerning 
captures  on  land  and  water,' '  and  another  "  to  make  war."  The  first 
was  agreed  to  by  the  Convention  without  discussion,  when  it  was  reached, 
on  August  17. 

When  the  power  "to  make  war"  came  up  on  August  17,  Charles 
Pinckney   was   against   leaving   this  power   to   the  legislature,   as  its 


168  GROWTH  OP  THE  CONSTITUTION 

proceedings  are  too  slow.  He  thought  the  Senate  would  be  the  best 
depository,  and  commented  on  the  strangeness  of  one  authority  making 
war  and  another  peace.  Butler  thought  the  same  objection  of  slowness 
would  hold  as  to  the  Senate.  Madison  and  Gerry  moved  to  insert 
"  declare  "  instead  of  "  make,"  thus  leaving  it  to  the  executive  to  repel 
sudden  attacks;  but  Sherman  thought  this  would  narrow  it  too  much, 
and  that  the  clause  was  right  as  it  stood.  The  motion  to  insert  "  declare  M 
for  "  msike  "  prevailed,  and  a  motion  to  add  "  and  peace  "  after  "  war  " 
was  defeated.  The  clause  as  amended,  "  to  declare  war,"  was  then 
agreed  to. 

On  August  18  Charles  Pinckney  introduced  and  had  referred  to  the 
Committee  of  Detail  a  series  of  new  powers  he  proposed  to  give  to 
Congress:  among  them  was  one  "to  grant  letters  of  marque  and 
reprisal;  "  and  on  the  same  day  Gerry  remarked  that  something  ought 
to  be  inserted  concerning  letters  of  marque,  which  he  thought  not 
included  in  the  power  of  war,  and  his  proposal  was  also  referred.  The 
committee  did  not  report  on  these  proposals,  so  they  went  to  the  Com- 
mittee on  Unfinished  Portions,  and  they  reported  on  September  5,  recom- 
mending to  add,  immediately  after  "  to  declare  war,"  the  words  "  and 
grant  letters  of  marque  and  reprisal;  "  and  this  was  at  once  agreed  to 
nem.  eon. 

These  clauses  went,  therefore,  to  the  Committee  on  Style  as  two 
separate  powers,  as  follows:  — 

"  to  make  rules  concerning  captures  on  land  and  water. 

*  to  declare  war  and  grant  letters  of  marque  and  reprisal." 

The  committee  merely  transferred  them,  consolidated  them  into  one 
clause,  and  then  reported  as  follows :  — 

"  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water/' 


ARTICLE  L,  SECTION  8,  CLAUSE  12. 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use  shall 
be  for  a  longer  Term  than  two  Years; 

Charles  Pinckney 's  speeches*  show  that  his  draft  gave  Congress  the 
unqualified  power  to  raise  troops  in  peace  or  war  in  any  manner.  Ran- 
dolph's committee  draft  contained  a  legislative  power  "  to  raise  armies," 

•  Moore's  American  Eloquence,  i.  366. 
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and  the«:e  same  words  were  contained  in  the  draft  reported  on  August  6. 
When  they  came  up  before  the  Convention  on  August  18,  the  worcfc 
were  altered,  on  motion  of  Oorham,  to  read,  "  to  raise  and  support  armies,' ' 
and  then  agTeed  to  nem.  con. 

On  August  18  Charles  Pinckney  introduced  a  series  of  resolutions 
and  had  them  referred  to  the  Committee  of  Detail,  among  which  was  a 
clause  directing  the  committee  to  prepare  a  clause  "  for  restraining  the 
legislature  of  the  United  States  from  establishing  a  perpetual  revenue." 
And  on  the  same  day  Mason  said  a  few  words  about  "  the  necessity  of 
preventing  the  danger  of  perpetual  revenue,  which  must,  of  necessity, 
subvert  the  liberty  of  any  country/ '  and  later  moved  that  the  Com- 
mittee of  Detail  prepare  a  clause  for  restraining  perpetual  revenue, 
which  was  agreed  to  nem.  con.  Qerry  also,  on  August  18,  during  the 
discussion  of  the  above  clause  as  to  raising  armies,  observed  that  the 
clause  contained  no  check  against  standing  armies  in  time  of  peace;  he 
said  he  could  not  consent  to  this,  and  proposed  a  provision  that  not 
more  than  two  or  three  thousand  troops  should  be  kept  up  in  time  of 
peace,  and  later  in  the  same  day  he  moved  a  proviso  to  that  general 
effect.  Members  asked,  however,  whether  no  troops  were  to  be  raised 
until  an  attack  was  made,  and  reminded  him  that  the  best  protection 
was  to  be  found  in  Mason's  motion  to  limit  the  appropriations  of 
revenue.  The  proviso  was  then  disagreed  to  nem.  con.  Againf  on 
August  20,  Charles  Pinckney  introduced  and  had  referred  another  set 
of  resolutions,  among  which  were  the  following:  "No  troops  shall  be 
kept  up  in -time  of  peace,  but  by  consent  of  the  legislature."  "  The 
military  shall  always  be  subordinate  to  the  civil  power,  and  no  grants 
of  money  shall  be  made  by  the  legislature  for  supporting  military  land 
forces  for  more  than  one  year  at  a  time."  None  of  these  suggestions 
was  reported  on  by  the  Committee  of  Detail,  so  they  went  to  the  Com- 
mittee on  Unfinished  Portions,  and  they  reported  on  September  5,  recom- 
mending to  add  to  the  clause  "  to  raise  and  support  armies  "  a  pro- 
vision, "  but  no  appropriation  of  money  to  that  use  shall  be  for  a  longer 
term  than  two  years." 

Gerry  objected  to  this  that  it  permitted  appropriations  to  an  army 
for  two  years  instead  of  one,  and  that  it  implied  that  there  was  to  be  a 
standing  army,  which  he  was  opposed  to  as  dangerous  to  liberty;  in 
any  case  there  ought  to  be  a  restriction  on  its  number  and  duration. 
Sherman  replied  that  appropriations  were  not  required,  but  only  allowed 
to  be  for  two  years,  but  he  himself  should  like  to  see  a  restriction  on 
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the  number  and  continuance  of  an  army  in  time  of  peace.     The  clause 
was  then  agreed  to  nem.  con. 

The  Committee  on  Style  reported  this  clause  in  the  same  form  in 

which  it  had  been  referred  to  them,  as  follows :  — 

"To  raise  and  support  armies, —  but  no  appropriation  of  money  to  that  use  shall 
be  for  a  longer  term  than  two  years." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  upon,  Mason 
remarked  that  he  was  sensible  that  an  absolute  prohibition  of  standing 
armies  in  time  of  peace  might  be  unsafe,  but  still  wished  to  insert  some- 
thing guarding  against  them;  he  moved,  therefore,  with  this  view,  to 
insert  before  the  power  "  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia  "  the  words  "  and  that  the  liberties  of  the  people 
may  be  better  secured  against  the  danger  of  standing  armies  in  time  of 
peace."  Randolph  and  Madison  supported  it,  but  Gouverneur  Morris, 
Charles  Pinckney,  and  Bedford  were  against  it,  and  it  was  lost  by  nine 
noes  to  two  ayes. 

ARTICLE  I.,  SECTION  8,  CLAUSE  13. 

To  provide  and  maintain  a  Navy. 

It  has  already  been  seen  that  Randolph  conferred  a  legislative  power 
"  to  make  war  and  raise  armies;  "  to  these  words  Rutledge  has  added 
in  the  draft  "  and  equip  fleets,"  and  in  the  report  of  the  Committee  of 
Detail  this  had  grown  to  be  "  to  build  and  equip  fleets."  When  it  came 
up  before  the  Convention  on  August  18,  the  language  was  changed  so 
as  to  read  "  to  provide  and  maintain  a  navy,"  as  a  more  convenient 
definition,  and  was  then  agreed  to  nem.  con.,  and  this  was  later  referred 
to  the  Committee,  on  Style,  and  reported  by  them  in  the  same  form. 


ARTICLE  I.,  SECTION  8,  CLAUSE  14. 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval  Forces; 

Randolph's  committee  draft  contained  a  legislative  power  "  to  enact 
articles  of  war,"  but  this  was  not  incorporated  into  the  draft  the  com- 
mittee reported,  and  the  clause  here  concerned  arose  later.  Immediately 
after  the  Convention  had  approved,  on  August  18,  of  the  power  "  to 
provide  and  maintain  a  navy,"  a  power  was  on  motion  added  from  the 
Articles  of   Confederation  "  to  make  rules  for   the  government   and 
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regulation  of  the  land  and  naval  forces,"  and  this  was  later  reorted  in  pre- 
cisely the  same  form  by  the  Committee  on  Style. 


ARTICLE  L,  SECTION  8,  CLAUSE  15. 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union,  suppress 
Insurrections  and  repel  Invasions; 

Charles  Pinckhey's  speeches*  seem  to  show  that  he  gave  an  express 
power  in  his  draft  to  order  the  militia  of  one  State  into  another  State. 
Randolph  wrote  in  his  committee  draft,  among  the  legislative  powers, 
"  to  draw  forth  the  militia  or  any  part  or  to  authorize  the  executive  to 
embody  them;  "  but  this  was  cancelled  by  Rutledge,  and  the  following 
inserted  in  its  place:  — "  to  make  laws  for  calling  forth  the  aid  of  the 
militia  to  execute  the  Laws  of  the  Union,  to  inforce  Treaties,  to  repel 
Invasions  and  suppress  internal  Commotions."  The  committee  reported 
as  follows  in  the  draft  of  August  6 :  — 

"To  call  forth  the  aid  of  the  militia,  in  order  to  execute  the  laws  of  the  Union, 
enforce  treaties,  suppress  insurrections,  and  repel  invasions;" 

When  this  was  first  reached,  on  August  20,  it  was  postponed  until  a 
report  should  be  made  from  the  grand  committee  of  eleven  upon  the 
power  of  the  militia  referred  to  them  (see  Article  I.,  Section  8,  Clause 
16)  ;  but  it  was  called  up  again  on  August  23,  after  that  committee  had 
reported,  and  Gouverneur  Morris  moved  to  strike  out  the  words  "  enforce 
treaties  "  as  being  superfluous,  since  treaties  were  to  be  laws.  This 
was  agreed  to  nem.  con. .  He  then  moved  to  amend  the  clause  to  read, 
"  to  provide  for  calling  forth  the  militia,  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasions ;  '.'  and  this,  also,  was 
agreed  to  nem.  con.,  and  the  clause  as  amended  then  agreed  to  nem.  con. 

The  Committee  on  Style  reported  it  as  follows :  — 

*    "To  provide  for  the  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions." 


ARTICLE  I.,  SECTION  8,  CLAUSE  16. 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for  governing 
such  Part  of  them  as  may  be  employed  in  the  Service  of  the  United  States,  reserving 
to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the  Authority  of 
training  the  Militia  according  to  the  discipline  prescribed  by  Congress; 

Charles  Pinckney's  speeches*  show  that  his  draft  gave  the  federal 
powers  the  exclusive  right  to  establish  regulations  for  the  government 

*  Moore's  American  Eloquence,  i.  367,  368. 
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of  the  militia,  and  Randolph's  committee  draft  conferred  a  legislative 
power  "  to  regulate  the  force  permitted  to  be  kept  in  each  State; "  but 
the  'draft  reported  on  August  6  contained  nothing  upon  the  subject. 
On  August  18,  however,  Mason  introduced  the  subject  of  regulating 
the  militia,  and  thought  such  a  power  necessary  to  be  given  the  general 
government.  He  supposed  there  would  be  no  standing  army  in  time 
of  peace,  and  considered  it  impossible  that  thirteen  States  would  agree 
upon  any  one  system.  He  suggested  that,  if  they  would  not  give  up 
the  power  over  the  whole,  they  might  do  so  over  a.  part  as  a  select 
militia.  He  accordingly  moved  that  an  additional  power  be  conferred 
on  Congress  "  to  regulate  the  militia/ '  and  later  in  the  same  day  varied 
this  so  as  to  read  ' '  to  make  laws  for  the  regulation  and  discipline  of 
the  militia  of  the  several  States,  reserving  to  the  States  the  appointment 
of  the  officers." 

Ellsworth  thought  the  proposal  went  too  far,  and  proposed  the  fol- 
lowing :  — ' '  that  the  militia  should  have  the  same  arms  and  exercise, 
and  be  under  rules  established  by  the  general  government  when  in  actual 
service  of  the  United  States;  and  when  States  neglect  to  provide  regu- 
lations for  militia,  it  should  be  regulated  and  established  by  the  legis- 
lature of  the  United  States."  Dickinson  rather  approved  of  giving 
the  general  government  the  control  of  a  part  of  the  militia,  and  then 
Mason  returned  to  his  suggestion  of  a  select  militia,  withdrew  his  already 
made  motion,  and  moved  a  power  "  to  make  laws  for  regulating  and 
disciplining  the  militia,  not  exceeding  one-tenth  part  in  any  one  year, 
and  reserving  the  appointment  of  officers  to  the  States." 

Mason's  original  motion  was  then  renewed  by  Charles  Cotesworth 
Pinckney,  and  there  was  some  little  discussion  of  the  subject,  and  very 
various  opinions  were  expressed.  Finally,  both  motions  were  referred 
to  the  grand  committee  appointed  that  day,  and  on  August  21  Living- 
ston reported  the  following  clause  upon  the  militia  from  that 
committee :  — 

"To  make  laws  for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of  the  United  States; 
reserving  to  the  states,  respectively,  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia,  according  to  the  discipline  prescribed  by  the  United  States." 

This  proposal  was  taken  up  by  the  Convention  on  August  22  and 
continued  on  the  23d,  and  considerable  difference  of  opinion  appeared. 
Some  thought  the  clause  took  from  the  States  the  control  of  the  militia 
to  too  great  an  extent,  and  made  motions  to  remedy  this,  while  others 
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wanted  still  further  to  limit  the  control  to  be  exercised  by  them.  Madi- 
son, for  instance,  wanted  only  to  reserve  to  them  the  appointment  of 
officers  under  the  rank  of  general  officers.  Quite  a  little  temper  was 
displayed,  Gerry  saying  ironically  that  we  had  best  go  on  and  destroy 
the  States  at  once  and  have  an  executive  for  life;  he  wondered  at  the 
attempts  made  that  really  tended  to  this  result.  The  amendments  were 
all  defeated,  and  the  section  as  reported  agreed  to  in  separate  parts, 
and  later  referred  in  the  same  form  to  the  Committee  on  Style;  they 
made  merely  a  verbal  change,  and  reported  it  as  follows:  — 

"To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and  for  gov- 
erning such  part  of  them  as  may  be  employed  in  the  .[service  of  the]  United  States  — 
reserving  to  the  states,  respectively,  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia,  according  to  the  discipline  prescribed  by  Congress;" 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Mason 
moved  an  amendment  to  this  clause  intended  to  lessen  the  danger  from 
standing  armies  in  time  of  peace,  which  belongs  rather  in  this  work  to 
the  clause  giving  the  power  to  raise  armies,  and  is  there  considered 
(Article  L,  Section  8,  Clause  12). 


ARTICLE  I.,  SECTION  8,  CLAUSE  17. 

"To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District  (not 
exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States,  and  the  Accept- 
ance of  Congress,  become  the  Seat  of  the  Government  of  the  United  States,  and  to 
exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of  the  Legislature 
of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts,  Magazines, 
Arsenals,  dock -Yards,  and  other  needful  Buildings; 

Charles  Pinckney's  speeches*  show  that  his  draft  gave  a  power  to 
fix  the  seat  of  the  general  government,  and  in  the  House  revision  on 
July  26,  just  before  the  final  reference  to  the  Committee  of  Detail, 
Mason  moved  the  following  resolution:  — 

"Resolved,  That  it  be  an  instruction  to  the  committee  to  whom  were  referred 
the  proceedings  of  the  Convention  for  the  establishment  of  a  national  government, 
to  receive  a  clause  or  clauses  for  preventing  the  seat  of  the  national  government 
being  in  the  same  city  or  town  with  the  seat  of  the  government  of  any  state,  longer 
than  until  the  necessary  public  buildings  can  be  erected."  t 

Members  did  not  dislike  the  idea,  but  Langdon  suggested  the  case 
of  a  state  moving  its  seat  of  government  to  the  national  seat  after  the 
erection  of  public  buildings,  and  Gouverneur  Morris  feared  that  such  a 
clause  might  make  enemies  of  Philadelphia  and  New  York,  which  had 

*  Moore's  American  Eloquence,  i.  369. 
t  Elliot,  i.  220,  and  v.  374. 
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hopes  of  becoming  the  seat  of  the  general  government.     Mason  with- 
drew the  motion,  apparently  for  the  reason  suggested  by  Morris. 

Nothing  upon  the  subject  is  contained  in  Randolph's  committee  draft 
nor  in  the  draft  of  August  6,  but  on  August  18  Madison  introduced  a 
series  of  powers  he  proposed  to  give  to  Congress,  among  which  were 
the  following :  — 

"To  exercise,  exclusively,  legislative  authority  at  the  seat  of  the  general  govern- 
ment, and  over  a  district  around  the  same  not  exceeding  square  miles, 
the  consent  of  the  legislature  of  the  state  or  states,  comprising  the  same  being  first 
obtained." 

"To  authorize  the  executive  to  procure,  and  hold,  for  the  use  of  the  United 
States,  landed  property,  for  the  erection  of  forts,  magazines,  and  other  necessary 
buildings." 

On  the  same  day,  also,  Charles  Pinckney  introduced  the  following 
suggestion  of  a  power  to  be  given  to  Congress :  — 

"To  fix,  and  permanently  establish,  the  seat  of  government  of  the  United  States, 
in  which  they  shall  possess  the  exclusive  right  of  soil  and  jurisdiction." 

These  suggestions  of  powers  were  referred  to  the  Committee  of  Detail, 
but  it  did  not  report  upon  them,  so  they  went  to  the  Committee  on 
Unfinished  Portions.  This  committee  reported  on  September  5,  recom- 
mending that  the  following  clause  be  inserted  immediately  before  the 
last  clause  of  the  first  section  of  the  seventh  article:  — 

"To  exercise  exclusive  legislation,  in  all  cases  whatsoever  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  by  cession  of  particular  states  and  the  accept- 
ance of  the  legislature,  become  the  seat  of  the  government  of  the  United  States; 
and  to  exercise  like  authority  over  all  places  purchased  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings." 

This  proposal  was  taken  up  on  September  5  and  the  first  part  of  it 
at  once  agreed  to  nem.  con.;  but  Gerry  objected  to  the  part  as  to  exer- 
cising authority  over  forts,  etc.  He  contended  that  the  power  might  be 
used  to  enslave  a  State  by  buying  up  its  territory  and  erecting  strong- 
holds. King  thought  the  provision  itself  needless,  as  it  was  necessarily 
involved;  but  he  moved  to  insert  after  the  word  "  purchased  "  the 
words  "by  the  consent  of  the  legislature  of  the  State.' *  Gouverneur 
Morris  seconded  this,  and  then  the  clause  was  agreed  to  nem.  con. 

The  Committee  on  Style  made  some  minor  changes  in  the  clause,  and 
reported  it  as  follows :  — 

"To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  by  cession  of  particular  states,  and  the  accept- 
ance of  Congress,  become  the  seat  of  government  of  the  United  States;  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings." 
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ARTICLE  I.,  SECTION  8,  CLAUSE  18. 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execu- 
tion the  foregoing  Powers,  and  all  other  Powers  vested  by  tjiis  Constitution  in  the 
Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

In  Randolph's  committee  draft  Rutledge  has  interlined,  at  the  very 
end  of  the  legislative  powers,  the  words  "  and  a  right  to  make  all  Laws 
necessary  to  carry  the  foregoing  Powers  into  Execution :  ' '  and  the  same 
idea  was  enlarged  in  the  draft  of  August  6  into  the  following:  — 

"  To  make  all  laws  that  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or  officer  thereof." 

When  this  clause  was  readied  by  the  Convention  on  August  20, 
Madison  and  Pinckney  moved  to  insert  "and  establish  all  offices" 
between  "laws"  and  "  necessary,"  for  fear  that  that  power  might 
not  be  included;  but  several  other  members  thought  the  amendment 
could  not  be  necessary,  and  it  was  lost ;  and  then  the  clause  as  reported 
was  agreed  to  nem.  con. 

The  Committee  on  Style  made  a  verbal  alteration,  and  then  reported 

the  clause  as  follows:  — 

'•  To  -make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  department  or  officer  thereof." 


ARTICLE  I.,  SECTION  9,  CLAUSES  1,  4  AND  5. 

The  Migration  or  Importation  of  such  Persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the 
Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or  duty  may  be  imposed  on 
such  Importation,  not  exceeding  ten  dollars  for  each  Person.  .  .  . 

No  Capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

These  clauses  were  so  bound  together  in  the  compromise  out  of  which 
they  grew  that  they  can  only  be  properly  considered  together.  Charles 
Pinckney Js  speeches*  showed  that  he  required  a  two-thirds  vote  for  the 
passage  of  laws  to  regulate  trade,  and  his  draft  printed  in  Elliot  con- 
tains the  same  provision  as  a  part  of  Article  VI. :  but  with  this  very 
slight  exception  the  clauses  all  took  their  origin  in  the  Committee  of 
Detail.  Randolph's  committee  draft,  in  conferring  the  legislative  power 
to  raise   money,   made   it   subject   to    the    exception: — "no   taxes   on 

*  Moore's  American  Eloquence,  i.  367. 
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exports,"  and  to  the  restriction:  —  "  2.  no  capitation  tax  which  does 
not  apply  to  all  inhabitants  under  the  above  limitation:  "  and  the  right 
to  regulate  commerce  was  also  made  subject  to  the  restriction  that 
"  1.  a  navigation  act  shall  not  be  passed,  but  with  the  consent  of  2-3rds 
of  the  members  present  of  the  senate  and  the  like  No.  of  the  house  of 
representatives;  "  and  to  the  exceptions:  —  "1.  no  duty  on  exports; 
2.  no  prohibition  on  the  importation  of  such  inhabitants  or  people  as 
the  several  States  think  proper  to  admit;  3.  no  duties  by  way  of  such 
prohibition."  Some  parts  of  the  language  of  these  provisions  consisted 
of  alterations  of  Randolph's  draft  by  Rutledge,  and  it  is  worthy  of  note 
that  that  one  of  the  clauses  which  grew  later  into  the  prohibition  against 
stopping  the  importation  of  slaves  was  materially  changed  by  Rutledge. 
Randolph  seems  to  have  first  written  it  "  no  prohibition  on  importations 
of  inhabitants,"  but  changes  were  made  in  this  by  Rutledge  so  that  it 
read  as  above  quoted.     The  Committee  of  Detail  reported  as  follows : — 

"Article  VII.,  Section  4.  No  tax  or  duty  shall  be  laid  by  the  legislature  on 
articles  exported  from  any  state;  nor  on  the  migration  or  importation  of  such  per- 
sons as  the  several  states  shall  think  proper  to  admit;  nor  shall  such  migration  or 
importation  be  prohibited. 

"Section  5.  No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census 
hereinbefore  directed  to  be  taken. 

"  Section  6.  No  navigation  act  shall  be  passed  without  the  assent  of  two-thirds 
of  the  members  present  in  each  House." 

When  Section  4  came  up  in  the  Convention  on  August  21  and  22, 
the  first  clause  was  first  considered,  and  was  before  long  agreed  to  by 
seven  votes  to  four.  Massachusetts,  Connecticut,  and  the  Southern 
States  except  Delaware  were  all  for  it:  New  Hampshire,  New  Jersey, 
Pennsylvania,  and  Delaware  against  it.  Langdon  started  the  discus- 
sion by  remarking  that  the  clause  (though  it  prohibited  such  tax  by  the 
general  government)  left  the  States  at  liberty  to  tax  exports,  and  he 
suggested  a  prohibition  on  the  States  to  tax  the  produce  of  other  States 
exported  from  their  harbors,  which  was  inserted  later  in  another  part 
of  the  Constitution  (Article  I.,  Section  10,  Clause  2).  The  discussion 
went  generally  to  the  question  of  the  advisability  of  the  clause  reported 
to  prohibit  the  general  government  from  taxing  exports.  Gouverneur 
Morris,  Madison  (against  the  general  view  of  the  Southern  section), 
Wilson,  Dickinson,  Fitzsimons,  and  Clymer  were  against  the  provision, 
while  Ellsworth,  Williamson,  Sherman,  Gerry,  and  Mason  were  for  it. 
Mason  thought  the  provision  so  important  that  he  had  wanted,  at  an 
earlier  stage  of  the  proceedings.*  to  insert  a  proviso  to  the  same  effect 
to  the  power  to  lay  taxes,  etc.,  so  as  to  insure  its  insertion.     He  was 

*  Elliot,  v.  432;  and  see  Article  I.,  Section  8,  Clause  1. 
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induced  to  consent  to  wait  until  the  present  clause  should  be  readied, 
but  he  now  urged  the  point  strongly.  He  said  that  the  Southern  States 
have  reason  for  their  suspicions,  for  the  Northern  States  have  a  different 
interest  from  the  Southern  ones,  and  have  thirty-six  votes  against  twenty- 
nine  in  one  branch,  and  in  the  proportion  of  eight  to  five  in  the 
other  branch.  Motions  to  amend — e.  g.,  by  requiring  a  two-thirds  vote 
to  tax  exports — were  defeated,  and  the  clause  agreed  to. 

The  second  part  of  the  same  section,  to  forbid  any  tax  or  duty  on 
the  importation  of  such  persons  as  any  State  might  think  proper  to 
admit,  was  also  taken  up  on  August  21  and  22.  Luther  Martin  wanted 
to  change  the  provision  so  as  to  allow  a  tax  on  the  importation  of  slaves, 
and  he  remarked  that  there  would  otherwise  be  in  effect  a  premium  on 
their  importation,  as  they  were  to  count  in  representation.  Butledge 
and  the  two  Pinckneys  were  strenuous  against  any  right  to  tax  the 
importation  of  slaves,  and  said  their  section  would  never  agree  to  the 
Constitution  if  such  a  right  were  given  to  the.  general  government. 
Ellsworth  and  Sherman  were  for  leaving  the  clause  as  it  was  reported. 
Wilson  said  that,  as  the  clause  stands,  all  imports  are  to  be  taxed  except 
slaves,  thus  putting  a  bounty,  in  effect,  on  them.  Dickinson  considered 
it  inadmissible  that  the  importation  of  slaves  should  be  allowed.  Mason 
was  most  strong  for  conferring  on  the  general  government  the  power 
to  prevent  the  increase  of  slavery.  "  The  infernal  traffic, "  he  said, 
41  originated  in  the  avarice  of  British  merchants.  The  British  govern- 
ment constantly  checked  the  attempts  of  Virginia  to  put  a  stop  to 
it.  .  .  .  They  [the  slaves]  produce  the  most  pernicious  effect  on 
manners.  Every  master  of  slaves  is  born  a  petty  tyrant.  They  bring 
the  judgment  of  Heaven  on  a  country.  .  .  ."  He  lamented  that 
"  some  of  our  Eastern  brethren  had,  from  a  lust  of  gain,  embarked  in 
this  nefarious  traffic.9'  Considerable  warmth  was  generated,  and  several 
threats  made  that  the  plan  would  certainly  fail  if  the  general  government 
were  given  the  power  to  prohibit. 

Williamson,  later  in  the  discussion,  stated  the  law  of  North  Carolina 
upon  the  subject:  —  "it  did  not  directly  prohibit  the  importation  of 
slaves.  It  imposed  a  duty  of  £5  on  each  slave  imported  from  Africa; 
£10  on  each  from  elsewhere;  and  £50  on  each  from  a  state  licensing 
manumission."  Charles  Cotesworth  Pinckney  then  moved  to  commit 
the  clause,  in  order  that  slaves  might  be  made  liable  to  an  equal  tax 
with  other  imports;  and  Gouverneur  Morris  wished  "  the  whole  subject 
10  F.  S.  A.— 7 
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to  be  committed,  including  the  clauses  relating  to  taxes  on  exports  and 
to  a  navigation  act.  These  things,"  he  went  on,  "  may  form  a  bargain 
among  the  Northern  and  Southern  States."  The  portion  of  Section  4 
not  yet  approved,  and  the  whole  of  Sections  5  and  6,  were  then  referred 
to  a  committee  of  one  from  each  State,  and  Langdon,  King,  Johnson, 
Livingston,  Qymer,  Dickinson,  Luther  Martin,  Madison,  Williamson, 
Charles  Cotesworth  Pinckney,  and  Baldwin  were  appointed.  They 
reported  on  August  24  a  recommendation  as  follows : — 

"Strike  out  bo  much  of  the  fourth  section  as  was  referred  to  the  committee 
[i.  e.,  that  portion  relating  to  the  migration  or  importation  of  slaves],  and  insert 
'The  migration  or  importation  of  such  persons  as  the  several  states,  now  existing, 
shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  legislature  prior  to  the 
year  1800;  out  a  tax  or  duty  may  be  imposed  on  such  migration  or  importation, 
at  a  rate  not  exceeding  the  average  of  the  duties  laid  on  imports.' 

"The  fifth  section  to  remain  as  in  the  report. 
"The  sixth  section  to  be  stricken  out." 

When  this  report  was  taken  up  by  the  Convention  on  August  25, 
Charles  Cotesworth  Pinckney  moved  to  amend  so  as  to  make  the  year 
when  the  importation  could  be  prohibited  1808.  He  was  seconded  by 
Gorham,  while  Madison  thought  so  long  a  time  would  be  more  dis- 
honorable to  the  American  character  than  to  say  nothing  about  it.. 
Gouverneur  Morris  wanted  to  amend  so  as  to  use  the  word  "  slaves," 
and  to  name  North  Carolina,  South  Carolina,  and  Georgia  as  the  States 
into  which  the  slaves  might  be  imported,  so  as  to  show  that  it  was  done 
in  compliance  with  the  desire  of  those  States;  but  after  some  little 
discussion  he  withdrew  his  amendment.  Pinckney 's  amendment  was 
carried. 

The  clause  as  to  the  rate  of  tax  or  duty  which  might  be  laid  on  slaves 
was  discussed  slightly,  and  varied  opinions  on  slavery  again  appeared, 
but  the  clause  was  amended  nem.  con.  to  read  "  but  a  tax  or  duty  may  be 
imposed  on  such  importation,  not  exceeding  ten  dollars  for  each  per- 
son." The  fifth  section  was  then  agreed  to  as  reported,  in  accordance 
with  the  recommendation  of  the  committee,  and  the  sixth  section  was 
postponed. 

The  sixth  section  was  taken  up  again  by  the  Convention  on  August 
29,  and  Charles  Pinckney  moved  to  substitute  for  it  the  following 
provision  :— 

"That  no  act  of  the  legislature  for  the  purpose  of  regulating  the  commerce  of 
the  United  States  with  foreign  powers,  or  among  the  several  states,  shall  be  passed 
without  the  assent  of  two-thirds  of  the  members  of  each  House." 
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In  making  his  motion,  Pinckney  detailed  five  distinct  commercial 
interests  in  the  country,  and  said  that  they  would  be  a  source  of  oppres- 
sive regulations,  if  no  check  to  a  bare  majority  were  provided;  he 
thought  it  would  be  a  pure  concession  on  the  part  of  the  Southern  States 
to  give  the  power  to  regulate  commerce.  Charles  Cotesworth  Pinckney 
thought  it  was  the  true  interest  of  the  latter  to  have  no  regulation 
of  commerce ;  but,  considering  the  losses  to  the  commerce  of  the  Eastern 
States  by  the  Revolution,  and  their  liberal  conduct  towards  the  views 
of  South  Carolina  [as  to  importing  slaves,  and  probably  as  to  sur- 
rendering fugitive  ones  (see  Article  IV.,  Section  2,  Clause  3)]  and  the 
interest  the  weak  Southern  States  had  in  being  united  with  the  strong 
Eastern  ones,  he  thought  it  proper  that  no  fetters  should  be  placed  on 
the  power  to  make  commercial  regulations.  He  said  he  had  had  preju- 
dices against  the  Eastern  States  before  he  came  here,  but  would 
acknowledge  that  he  had  found  them  as  liberal  and  candid  as  any  men 
whatever. 

The  explanation  of  these  expressions  is  to  be  found  in  Madison's 
note  to  the  effect  that  an  "understanding"  on  the  two  subjects  of 
navigation  and  slavery  had  taken  place*  between  the  two  sections  con- 
cerned. Possibly,  the  younger  Pinckney  was  not  aware  of  this  under- 
standing. The  subject  was  discussed  for  some  little  time.  Sherman 
thought  the  diversity  detailed  by  Charles  Pinckney  was  a  security  in 
that  it  would  render  it  difficult  to  obtain  a  majority;  but  Pinckney 
replied  that  the  two  great  divisions  of  northern  and  southern  interests 
were  still  left.  Butler  thought  the  concession  of  a  power  to  regulate 
commerce  would  be  an  enormous  one  for  his  section  to  make,  and  that 
the  interests  of  the  Southern  and  Eastern  States  were  "  as  different  as 
the  interests  of  Russia  and  Turkey."  Mason  was  of  the  same  opinion 
and  asked  whether  it  was  to  be  expected  that  the  Southern  States  would 
deliver  themselves,  bound  hand  and  foot,  to  the  Eastern  ones,  and 
enable  them  to  exclaim,  in  the  words  of  Cromwell  on  a  certain  occasion, 
— "  the  Lord  hath  delivered  them  into  our  hands."  Randolph  thought 
there  were  many  odious  features  in  the  Constitution  already,  and 
doubted  whether  he  could  agree  to  it.  Qorham,  on  the  other  hand, 
asked  what  interest  the  Eastern  States  could  have  to  join  the  govern- 
ment, if  it  is  to  be  so  fettered  as  to  be  unable  to  relieve  them.  Rutledge, 
Madison,  Spaight,  and  Gouverneur  Morris  argued  in  favor  of  granting 
the  power  to  regulate  commerce  and  against  Pinckney 's  motion,  and 

*  Elliot,  t.  489,  and  see  also  Luther  Martin's  letter,  Elliot,  i.  378. 
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it  was  then  defeated  by  the  votes  of  seven  States  against  Maryland, 
Virginia,  North  Carolina,  and  Georgia,  and  the  report  of  the  committee 
for  striking  out  Section  6  requiring  two-thirds  of  each  house  to  pass  a 
navigation  act  was  agreed  to  netn.  con. 

The  clauses  in  question  were  therefore  referred  to  the  Committee  oa 
Style  in  the  following  form  ^— 

"No  tax  or  duty  shall  be  laid  by  the  legislature  on  articles  exported  from  any 
state. 

"The  migration  or  importation  of  such  persons  as  the  several  states  now  existing 
shall  think  proper  to  admit  shall  not  be  prohibited  by  the  legislature  prior  to  the 
year  1808,  but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding  ten 
dollars  for  each  person. 

"No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census  hereinbefore 
directed  to  be  taken." 

The  committee  made  very  little  change  in  the  language  of  these 
provisions,  but  did  alter  the  succession  materially  and  reported  the 
matter  as  the  fifth,  first,  and  fourth  clauses  respectively  of  Section  9, 
Article  I.,  as  follows: — 

"  The  migration  or  importation  of  such  persons  as  the  several  states,  now  existing, 
shall  think  prober  to  admit,  shall  not  be  prohibited  by  the  Congress  prior  to  the  year 
one  thousand  eight  hundred  and  eight;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

"No  capitation  tax  shall  be  laid,  unless  in  proportion  to  the  census  herein  before 
directed  to  be  taken. 

"  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state." 

But  the  members  were  not  yet  satisfied  upon  the  subject  of  naviga- 
tion acts,  and  on  September  15,  during  the  comparison  by  the  Conven- 
tion of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on, 
Mason  expressed  his  dissatisfaction  with  the  Constitution  upon  this 
subject.  He  did  this  during  the  discussion  of  the  fifth  article  relating 
to  amendments,  and  seems  to  have  made  his  motion  as  an  additional 
proviso  to  that  clause,  though  it  was  certainly  entirely  out  of  place 
there.  After  expressing  his  discontent  at  the  power  given  to  Congress 
by  a  bare  majority  to  pass  navigation  acts,  and  thereby  not  only 
enhance  the  freight  but  enable  a  few  rich  merchants  in  Philadelphia, 
New  York,  and  Boston  to  monopolize  the  staples  of  the  Southern  States 
and  reduce  their  value  maybe  fifty  per  cent.,  he  moved  a  further  proviso 
in  the  following  language : — 

"That  no  law  in  the  nature  of  a  navigation  act  be  passed  before  the  year  1808, 
without  the  consent  of  two-thirds  of  each  branch  of  the  legislature." 

The  motion  was  lost  by  three  ayes  to  seven  noes. 
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On  September  13  the  clause  in  regard  to  important  slaves  was 
amended*  by  striking  {rot  the  word  "  several  "  and  inserting  "  any  of  " 
between  "  as"  and  "  the  "  in  the  first  clause,  and  on  September  14, 
Read  moved  to  amend  the  clause  in  regard  to  capitation  taxes  by 
inserting  the  words  "or  other  direct  tax"  after  the  word  "capita- 
tion;" he  feared  that  some  liberty  might  otherwise  be  taken  to  saddle 
the  States  with  a  readjustment,  by  this  rule,  or  past  requisitions  of 
Congress :  his  amendment,  by  giving  another  cast  to  the  meaning,  would 
take  away  that  pretext.  Williamson  seconded  the  motion,  and  it  Was 
agreed  to.  The  same  clause  was  also  amended  by  adding,  on  the 
motion  of  Mason,  the  words  "or  enumeration"  after  "census"  as 
explanatory  thereof. 


ARTICLE  L,  SECTION  9,  CLAUSE  9. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when 
in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

Charles  Pinckney's  speechest  show  that  his  draft  contained,  some 
provision  for  the  writ  of  habeas  corpus,  and  on  August  20  he  introduced 
into  the  Convention  and  had  referred  to  the  Committee  of  Detail  a 
series  of  resolutions,  one  of  which  was  in  the  following  words : — 

"The  privileges  and  benefit  of  the  writ  of  habeas  corpus  shall  be  enioyed  in  this 
government  in  the  most  expeditions  and  ample  manner,  and  shall  not  be  suspended 
by  the  legislature,  except  upon  the  most  urgent  and  pressing  occasions,  and  for  a 
limited  time,  not  exceeding  months." 

And  before  any  report  had  been  made  upon  this  resolution,  the 
same  member  on  August  28  again  urged  the  propriety  of  securing  the 
habeas  corpus  in  the  most  ample  manner,  and  moved  that  it  should  not 
be  suspended  but  on  the  most  urgent  occasions,  and  then  only  for  a 
limited  time  not  exceeding  twelve  months.  This  was  immediately  after 
a  vote  upon  the  clause  (Article  III.,  Section  2,  Clause  3)  providing  that 
criminal  trials  should  be  by  jury,,  and  should  be  held  in  the  State  where 
the  crime  was  committed.  Rutledge  was  in  favor  of  declaring  the 
habeas  corpus  inviolable,  and  did  not  conceive  that  a  suspension  could 
ever  be  necessary  at  the  same  time  through  all  the  States.  Wilson 
doubted  whether  in  any  case  a  suspension  could  be  necessary,  as  the 
discretion  now  exists  with  judges  in  most  important  cases  to  keep  in 
gaol  or  admit  to  bail.  Gouverneur  Morris  moved  the  following  pro- 
vision upon  the  subject: — "  the  privilege  of  the  writ  of  habeas  corpus 

•EUiot,  i.  311. 

t  Moore's  American  Eloquence,  i.  369. 
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shall  not  be  suspended,  unless  where,  in  eases  of  rebellion  or  invasion, 
the  public  safety  may  require  it;"  the  first  portion,  containing  an  abso- 
lute prohibition,  was  at  once  agreed  to  nem.  con.,  and  then  the  portion 
beginning  with  "  unless  "  was  agreed  to  by  seven  States  to  three.  The 
Committee  on  Style  made  merely  a  verbal  change,  and  then  reported 
as  follows: — 

"The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  it." 


ABTICLE  L,  SECTION  9,  CLAUSE  3. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

This  clause  did  not  originate  until  quite  a  late  period  in  the  Con- 
vention. On  August  22  Gerry  and  McHenry  moved  to  insert  after  the 
second  section  of  the  seventh  article  the  words,  "  The  legislature  shall 
pass  no  bill  of  attainder,  nor  any  ex  post  facto  law."  The  Convention 
had  already  approved,  in  Article  VII.,  Section  4  (see  Article  HI.,  Sec- 
tion 3,  Clauses  1  and  2),  of  a  provision  that  attainders  of  treason  should 
not  work  corruption  of  blood  except  for  the  life  of  the  person  attained, 
and  this  was  the  only  provision  touching  attainders  of  treason  in  the 
draft  of  the  Constitution  reported  by  the  Committee  of  Detail.  The 
first  part  of  this  motion  of  Gerry  and  McHenry  was  evidently  aimed  to 
prevent  entirely  legislative  attaints. 

It  seems  pretty  clear  that  the  language  of  the  second  portion  as  to 
ex  post  facto  laws  was  intended  by  Gerry  arid  McHenry  and  under- 
stood by  a  good  manyjnembers  to  prohibit  not  only  what  we  understand 
by  such  laws  today,  but  also  to  prohibit  laws  violating  contractual 
rights.  The  words  ex  post  facto  were  not  then  so  clearly  understood 
to  be  confined  to  criminal  cases;  and,  during  the  debate  upon  this  very 
subject,  members  used  expressions  showing  clearly  that  they  thought 
the  provision  included  civil  cases  and  violations  of  contracts.  During 
the  discussions  of  the  similar  limitation  on  the  States,  moreover 
(Article  I.,  Section  10,  Clause  1),  the  like  language  had  been  used  with 
an  evident  intent  that  it  should  apply  to  civil  cases;  and  as  late  as 
August  29  Dickinson  remarked  that  he  had  found,  on  examining  Black- 
stone's  Commentaries,  that  the  term  ex  post  facto  was  confined  to  crim- 
inal cases,  that  it  would  not,  therefore,  restrain  the  States  from  retro- 
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speetive  laws  in  ciyil  cases,  and  that  some  further  provision  would  be 
requisite.  This  seems  to  have  been  finally  accepted  by  the  Convention 
as  the  true  meaning  of  the  words. 

If  it  was  the  intention  of  some  members  by  the  use  of  the  term 
ex  post  facto  in  the  clause  now  under  consideration  to  extend  the  pro- 
hibition to  civil  cases,  it  is  another  illustration  how  strongly  they  were 
impressed  with  the  desire  to  prevent  those  violations  of  contractual 
rights  which  they  had  so  often  seen;  and  some  of  the  ideas  thrown  out 
on  August  18  by  Charles  Pinckney,  and  Gerry,  and  Rutledge,  and 
detailed  more  at  length  in  another  place  (Article  I.,  Section  10,  Clause 
1),  have  also  to  do  with  the  origin  of  the  present  clause. 

When  the  motion  of  Gerry  and  McHenry  was  considered  in  the  Con- 
vention on  August  22,  the  portion  as  to  bills  of  attainder  was  agreed  to 
nem.  con.;  but  Ellsworth  said  "  there  was  no  lawyer,  no  civilian,  who 
would  not  say  that  ex  post  facto  laws  were  void  of  themselves/'  and 
Wilson  evidently  agreed  with  him,  and  objected  that  such  a  clause 
would  bring  reflections  on  the  Constitution  €l  and  proclaim  that  we  are 
ignorant  of  the  first  principles  of  legislation.' '  To  these  arguments  it 
was  answered  that  experience  overruled  all  other  calculations,  and  that 
such  laws  had  been  passed  by  State  legislatures  and  enforced.  The 
portion  as  to  ex  post  facto  laws  was  agreed  to  by  seven  votes  to  three. 

The  Convention  having  thus  approved  of  the  suggestion  of  Gerry 
and  McHenry  that  "  the  legislature  shall  pass  no  bill  of  attainder,  nor 
any  ex  post  facto  "  law,  the  Committee  on  Style  made  some  changes  of 
form,  and  reported  the  clause  as  follows : — 

*  No  bill  of  attainder  shall  be  passed,  or  any  ew  post  facto  law." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Mason 
moved  to  strike  out  the  words  "  or  any  ex  post  facto  law:"  he  did  not 
think  it  sufficiently  clear  that  the  prohibition  meant  by  this  phrase  was 
limited  to  cases  of  a  criminal  nature,  and  no  legislature  can  avoid  them 
in  civil  cases.  Gerry,  on  the  other  hand,  wanted  to  go  farther,  and 
extend  the  prohibition  to  civil  cases,  but  all  the  States  voted  no.  On 
the  same  day  the  clause  was  changed*  to  read: — "  no  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed." 

•  Elliot,  i.  311. 


184  GROWTH  OF  THE  CONSTITUTION 


ARTICLE  I,  SECTION  9,  CLAUSE  4. 

No  Capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

This  clause  has  already  been  treated  of  under  Article  Lf  Section  9, 
Clauses  1,  4,  and  5. 


ARTICLE  I,  SECTION  9,  CLAUSE  5. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

This  clause  has  already  been  considered  under  Article  L,  Section  9, 
Clauses  1,  4>  and  5. 


ARTICLE  I.,  SECTION  9,  CLAUSE  6. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue  to 
the  Porte  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

This  clause  had  its  origin  in  two  proposals  made  in  the  Convention 
as  late  as  August  26,  On  that  day  Carroll  and  Luther  Martin 
expressed  their  apprehensions  that  under  the  power  to  regulate  trade 
the  general  legislature  might  make  requirements  favoring  particular 
ports,  and  moved  a  resolution  upon  the  subject,  which  was  referred 
nem.  can.  to  a  committee  of  one  from  each  State,  and  Langdon,  Gorham, 
Sherman,  Dayton,  Fitzsimmons,  Bead,  Carroll,  Mason,  Williamson, 
Butler,  and  Few  were  appointed.  The  resolution  in  question  was  as 
follows : — 

"The  legislature  of  the  United  States  shall  not  oblige  vessels  belonging  to 
citizens  thereof,  or  to  foreigners,  to  enter  or  pay  duties  or  imposts  in  any  other 
state  than  in  that  to  which  they  may  be  bound,  or  to  clear  out  in  any  other  than  the 
state  in  which  their  cargoes  may  be  laden  on  board;  nor  shall  any  privilege  or 
immunity  be  granted  to  any  vessel  on  entering  or  clearing  out,  or  paying  duties  or 
imposts  in  one  state  in  preference  to  another." 

On  the  same  day  McHenry  and  Charles  Cotesworth  Pinckney  moved 
the  following  resolution,  which  was  at  once  referred  to  the  same  com- 
mittee : — 

"Should  it  be  judged  expedient  by  the  legislature  of  the  United  States,  that 
one  or  more  ports  for  collecting  duties  or  imposts,  other  than  those  ports  of  entrance 
and  clearance  already  established  by  the  respective  states,  should  be  established,  the 
legislature  of  the  United  States  shall  signify  the  same  to  the  executives  of  the 
respective  states,  ascertaining  the  number  of  such  ports  judged  necessary,  to  be  laid 
by  the  said  executives  before  the  legislatures  of  the  states  at  their  next  session;  and 
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the  legislature  of  the  United  States  shall  not  have  the  power  of  fixing  or  establishing 
the  patticular  ports  for  collecting  duties  or  imposts  in  any  state,  except  the  legis- 
lature of  such  state  shall  neglect  to  fix  and  establish  the  same  during  their  first 
session  to  be  held  after  such  notification  by  the  legislature  of  the  United  States  to 
the  executive  of  such  state. 

"All  duties,  imposts,  and  excises,  prohibitions  or  restraints,  laid  or  made  by  the 
Legislature  of  the  United  States,  shall  be  uniform  and  equal  throughout  the  United 

States." 

On  August  28  Sherman  reported  from  the  committee  to  which  these 
resolutions  had  been  referred,  that  there  be  inserted  after  the  fourth 
clause  of  the  seventh  article  :• — 

"Nor  shall  any  regulation  of  commerce  or  revenue  give  preference  to  the  ports 
of  one  State  over  those  of  another,  or  oblige  vessels  bound  to  or  from  any  State  to 
enter,  clear,  or  pay  duties,  in  another;  and  all  tonnage,  duties,  imposts,  and  excises, 
laid  by  the  legislature,  shall  be  uniform  throughout  the  United  States." 

The  report  was  not  taken  up  by  the  Convention  until  August  31, 
when  it  was  agreed  nem.  con.  to  insert  the  clause  prohibiting  prefer- 
ences after  Article  VII.,  Section  4.  On  the  clause  to  prevent  the 
requiring  of  vessels  bound  to  or  from  one  State  to  enter  or  clear  in 
another,  Madison  thought  it  would  be  inconvenient  not  to  be  able,  e.  g., 
to  require  a  vessel  to  make  entry  in  the  Delaware  River  below  Pennsyl- 
vania; but  Fitzsimons  thought  that  allowing  such  a  requirement  would 
result  in  still  greater  inconvenience.  Oorham  and  Langdon  agreed 
with  Madison,  and  spoke  of  the  situation  of  the  trade  of  Massachusetts 
and  of  the  case  of  Sandy  Hook.  McHenry  said  that  the  clause  would 
not  prevent  the  placing  of  an  officer  on  board  as  a  security  for  due 
entry,  etc.  Carroll  and  Jenifer  urged  the  clause  as  one  which  was  a 
very  tender  point  in  Maryland.  It  was  agreed  to  by  eight  States  to 
two,  and  the  last  clause  as  to  uniformity  was  then  agreed  to  nem.  con., 
after  the  word  "  tonnage  "  was  struck  out  as  being  comprehended  in 
"  duties." 

The  Committee  on  Style  does  not  seem  to  have  reported  this  clause 
at  all,  but  on  September  14,  during  the  comparison  by  the  Convention 
of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the 
part  of  it  having  relation  to  the  subject  under  consideration  he?e  was 
on  motion  inserted  in  this  portion  of  the  Constitution  as  an  amendment 
in  the  following  form : — 

"No  preference  shall  be  given,  by  any  regulation  of  commerce  or  revenue,  to 
the  ports  of  one  state  over  those  of  another;  nor  shall  vessels  bound  to  or  from  one 
rtste  be  obliged  to  enter,  clear,  or  pay  duties  in  another." 

•The  texts  of  Elliot  (i.  270;  v.  483)  read  section;  but  there  can  be  no  doubt  that 
this  is  an  error  for  article j  see  v.  502. 
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ARTICLE  I.,  SECTION  9,  CLAUSE  7. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropria- 
tions made  by  Law;  and  a  regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published  from  time  to  time. 

The  first  portion  of  this  clause  was  transferred  to  this  part  of  the 
Constitution  by  the  Committee  on  Style  from  another  clause.  It  had 
a  long  and  varied  history  in  the  body,  and  originated  during  the 
struggle  over  the  subject  of  representation.  On  July  2,  after  the  defeat 
of  the  motion  that  each  State  should  have  an  equal  vote  in  the  Senate, 
and  when  the  Convention  was  consequently  nearly  ready  to  break  up, 
it  was  moved  by  Charles  Cotesworth  Pinckney  that  a  committee  be 
appointed  to  devise  some  compromise.  Qerry,  Ellsworth,  Yates, 
Paterson,  Franklin,  Bedford,  Mason,  Davy,  Rutledge,  and  Baldwin 
were  appointed;  and  they  recommended  the  provisions  which  have 
already  been  considered  (Article  I.,  Section  2,  Clause  3).  These  estab- 
lished equal  representation  in  the  Senate,  and  proportional  representa- 
tion in  the  House,  and  contained  the  provision  that  money-bills  should 
originate  in  the  House  and  not  be  amended  in  the  Senate ;  and  they  also 
contained  the  words,  "  and  that  no  money  shall  be  drawn  from  the 
public  treasury,  but  in  pursuance  of  appropriations  to  be  originated  by 
the  first  branch."  The  provision  as  to  money-bills  was  thought  of  the 
utmost  importance  by  Mason  and  Gerry  and  some  other  members;  and 
it  is  likely  that  the  clause  as  to  drawing  money  from  the  treasury  was 
a  portion  of  this  same  contention  of  theirs.  The  whole  clause  was 
approved  by  the  Convention,  and  was  referred  to  the  Committee  of 
Detail,  who  reported  a  section  (Section  5  of  Article  IV.  of  the  draft  of 
August  6)  containing  the  provision  as  to  the  origin  of  money-bills,  and 
also  the  words,  "no  money  shall  be  drawn  from  the  public  treasury 
but  in  pursuance  of  appropriations  that  shall  originate  in  the  House  of 
Bepresentatives.,,  When  the  Convention  came,  however,  to  consider 
this  section,  the  whole  of  it  was  struck  out  after  a  short  discussion,* 
despite  the  objection  of  some  members,  who  argued  that  it  formed  a 
part  of  the  compromise  upon  the  subject  of  representation,  and  ought 
not  to  be  disturbed.  A  reconsideration  was  moved,  but  the  Convention* 
adhered  to  its  former  decision  after  quite  a  long  discussion. -j- 

•  Elliot,  v.  394,  395. 
tlbid.,  v.  414-420. 
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But  the  subject  was  renewed  at  a  later  stage  and  in  another  part  of 
the  Constitution  (Article  I.,  Section  7,  Clause  1).  The  twelfth  section 
of  Article  VI.  of  the  draft  of  August  6  provided  that  "  each  House  shall 
possess  the  right  of  originating  bills,  except  in  the  cases  before  men- 
tioned," the  exception  having  reference  to  the  special  provision  as  to 
money-bills;  and,  when  this  clause  came  up  in  the  Convention  on  August 
15,  the  advocates*  of  the  House's  privileges  as  to  money-bills  urged  the 
point  again,  but  the  Convention  postponed  it  both  then  and  on  August 
21,  and  therefore  the  clause  as  to  each  House  having  the  right  to 
originate  bills  went  to  the  Committee  on  Unfinished  Portions.  Doubt- 
less, the  members  who  favored  the  provision  as  to  money-bills  once 
more  renewed  their  contention  in  this  committee,  and  it  reported  on 
September  5,  recommending  a  very  material  change  in  the  purpose  of 
the  section,  and  proposing  a  clause  which  contained  the  language  as 
to  money-bills  in  a  modified  form,  and  also  contained  the  words,  "  no 
money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appro- 
priations made  by  law."  This  was  postponed  on  September  5,  and  on 
the  8th  an  alteration  was  made  as  to  money-bills,  and  then  the  whole 
clause  was  approved  by  nine  States  to  two.  The  Committee  on  Style, 
to  which  the  subject  then  went,  separated  that  portion  of  the  clause 
we  are  here  concerned  with  from  the  rest,  and  reported  it  as  the  clause 
and  article  now  under  consideration  in  the  following  words : — 

"No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appropria- 
tions made  by  law." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  upon,  Mason 
moved  a  clause  requiring  "  that  an  account  of  the  public  expenditures 
should  be  annually  published."  Gouverneur  Morris,  King,  and  Fitz- 
simons  opposed  it  as  impossible,  while  Madison  suggested  to  make  it 
read  "from  time  to  time"  instead  of  "  annually,"  so  as  to  require 
frequent  publication,  but  leave  some  discretion.  The  Articles  of  Con- 
federation, he  said,  in  calling  for  half-yearly  publications,  required  too 
much,  and  the  consequence  was  that  the  practice  had  ceased  altogether. 
Wilson  and  Sherman  approved  the  clause  as  amended,  and  it  was  then 
added,  nem.  con.,  to  the  clause  now  under  discussion  in  the  following 
form: — 

"And  a  regular  statement  and  account  of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  from  time  to  time." 
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ARTICLE  L,  SECTION  9,  CLAUSE  8. 

No  Title  of  Nobility  shall  l>e  granted  by  the  United  States:  And  no  Person 
holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of  the 
Congress,  accept  of  any  present,  Emolument,  Office,  or  Title,  of  any  kind  whatever, 
from  any  King,  Prince,  or  foreign  State. 

The  first  portion  of  this  clause  seems  to  have  originated  entirely  in 
the  Committee  of  Detail.  There  is  nothing  in  regard  to  it  in  Randolph's 
draft,  but  the  committee  reported  the  following : — 

"Article  VII.,  Section  7.  The  United  States  shall  not  grant  any  title  of  nobility." 

And  in  this  form  it  was  agreed  to  by  the  Convention  nem.  con.  as 
soon  as  it  came  up  on  August  23. 

On  the  same  day  Charles  Pinckney  moved  to  add  a  new  clause  after 
the  preceding,  as  follows,  and  this  was  agreed  to  at  once  nem.  con.: — 

"No  person  holding  any  office  of  trust  or  profit  under  the  United  States  shall, 
without  the  consent  of  the  legislature,  accept  of  any  present,  emolument,  office,  or 
title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state." 

The  Committee  on  Style  made  some  minor  changes  in  these  pro- 
visions, and  reported  them  as  follows : — 

"  No  title  of  nobility  shall  be  granted  by  the  United  States. 

"And  no  person  holding  any  office  of  profit  or  trust  under  them,  shall,  without 
the  consent  of  Congress,  accept  of  any  present,  emolument,  office,  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state." 


ARTICLE  1,  SECTION  10,  CLAUSE  1. 

No  State  shall  enter  into  any  Treaty,  AUianee,  or  Confederation;  grant  Letters 
of  Marque  and  Reprisal;  com  Money;  emit  Bills  of  Credit;  make  any  Thing  but 
gold  and  silver  Coin  a  Tender  in  Payment  of  Debts;  ...  or  grant  any  Title  of 
Nobility. 

These  provisions  had  their  origin  mainly  in  the  Committee  of  Detail, 
though  Charles  Pinckney 's  speeches*  seem  to  show  that  his  draft  pro- 
hibited the  States  from  emitting  bills  of  credit.  Randolph's  draft 
conferred  on  the  general  government  "  the  exclusive  right  of  coining 
money,"  and  Rutledge  has  interlined,  "  no  State  to  be  permitted  to 
emit  in  future  paper  bills  of  credit  without  the  approval  of  the  National 
Legislature  nor  to  make  anything  but  specie  a  tender  in  payment  of 
debts/'     The  committee  reported  this  prohibition  of  Rutledge  as  a 

*  Moore's  American  Eloquence,  i.  367. 
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part  of  the  thirteenth  article: — "  No  State,  without  the  consent  of  the 
legislature  of  the  United  States,  shall  emit  bills  of  credit,  or  make  any- 
thing but  specie  a  tender  in  payment  of  debts:"  and  they  also  reported 
certain  absolute  prohibitions  on  the  States  in  the  twelfth  article,  as 
follows : — 

"No  state  shall  coin  money;  nor  grant  letters  of  marque  and  reprisal;  nor  enter 
into  any  treaty,  alliance,  or  confederation;  nor  grant  any  title  of  nobility." 

When  this  twelfth  article  came  up  before  the  Convention  on  August 
28,  Wilson  and  Sherman  moved  to  insert  after  the  words  "  coin 
money  "  the  words  "  nor  emit  bills  of  credit,  nor  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts.' '  Their  plan  was 
to  transfer  these  words  from  Article  XIII.  of  the  draft  of  August  6, 
where  the  acts  in  question  were  permissive  with  the  consent  of  the  legis- 
lature of  the  United  States  (see  Article  I.,  Section  10,  Clauses  2  and  3), 
to  this  article,  which  contained  absolute  prohibitions,  and  Sherman  said 
he  thought  this  a  favorable  moment  for  crushing  paper  money.  The 
portion  of  the  motion  intended  to  prohibit  absolutely  the  emitting  of 
bills  of  credit  by  the  States  was  agreed  to. by  eight  votes  to  one 
(Virginia),  and  the  balance  of  the  motion  in  regard  to  tender  was 
agreed  to  new.  con. 

This  decision  of  the  Convention  was  doubtless  intended  as  an  exten- 
sion of  the  determination  to  prevent  the  evils  of  paper  money,  already 
manifested  by  striking  out  from  the  powers  of  Congress  the  power  to 
"  emit  bills  on  the  credit  of  the  United  States."  The  whole  section  was 
approved  at  follows : — 

"No  state  shall  coin  money,  nor  emit  bills  of  credit,  nor  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts;  nor  grant  letters  of  marque  and 
reprisal;  nor  enter  into  any  treaty,  alliance,  or  confederation;  nor  grant  any  title 
of  nobility." 

The  Committee  on  Style  reported  the  clause  as  follows : — 

"Section  10.  No  state  shall  coin  money,  nor  emit  bills  of  credit,  nor  make  any 
thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts,  .  .  .  nor  grant  letters 
of  marque  and  reprisal;  nor  enter  into  any  treaty,  alliance,  or  confederation;  nor 
grant  any  title  of  nobility." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  clause 
as  reported  by  the  Committee  on  Style  was  altered  to  read  as  follows : — 


"No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant  letters  of 

)f  credit;  make  any  thing  but  g 
or  grant  any  title  of  nobility." 


*^vr    gv»vc    oiinii     cuwi     uxbvr    outjr     wcai-j,    aiJ.j<ui  _ 

marque  and  reprisal;  coin  money;  emit  bills  of  credit;  make  any  thing  but  gold  and 
silver  coin  a  tender  in  payment  of  debts;  ,  .  .  o]  
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ARTICLE  I.,  SECTION  10,  CLAUSE  1. 

[No  State  shall]  .  .  .  pass  any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law 
impairing  the  Obligation  of  Contracts.  ... 

The  provisions  here  concerned  arose  at  a  very  late  date  in  the 
Convention.  On  August  28,  immediately  after  they  had  agreed  to  an 
absolute  prohibition  on  the  States  to  emit  bills  of  credit  or  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts  (Article  I., 
Section  10,  Clause  1,  ante),  King  moved  to  add  "  in  the  words  used  in 
the  ordinance  of  Congress  establishing  new  States,  a  prohibition  on  the 
States  to  interfere  in  private  contracts."  He  referred,  of  course,  to  a 
provision  contained  in  the  well-known  Ordinance  of  1787  in  regard  to 
the  Northwestern  Territory,  which  provided  for  the  eventual  creation 
out  of  that  territory  of  five  States,  and  contained  the  following 
provision : — 

"And  in  the  just  preservation  of  rights  and  property,  it  is  understood  and 
declared  that  no  law  ought  ever  to  be  made  or  have  force  in  that  territory  that  shall 
in  any  manner  interfere  with  or  affect  private  contracts  or  engagements,  bona  fide 
and  without  fraud  previously,  formed." 

Thi?  ordinance  had  passed  Congress  on  July  13,  and  was  printed* 
in  a  Philadelphia  newspaper  of  July  25.  King  appears  to  have  taken 
an  interest  in  the  enactment  of  the  ordinance,  and  wrote*  Qerry, 
11  When  I  tell  you  the  history  of  this  ordinance,  you  shall  acknowledge 
that  I  have  some  merit  in  the  business;"  but  he  was  not  the  author  of 
the  special  provision  in  question.  Richard  Henry  Lee  and  Nathan 
Dane  both  claimed  to  have  originated  it,  but  Bancroftt  seems  rather  to 
award  the  credit  to  Lee. 

The  motion  of  King,  as  well  as  the  provision  in  the  Ordinance  of 
1787,  was  undoubtedly  inspired  by  the  same  idea  which  was  so  deeply 
rooted  in  the  minds  of  all  our  leading  public  men  of  the  day  as  to  the 
absolute  necessity  of  guarding  against  violations  of  the  private  con- 
tractual rights  of  individuals,  as  well  as  of  the  public  faith  and  of 
treaties.  Repeatedly,  they  had  known  the  States  to  pass  stay-laws,  to 
claim  freedom  from  the  ante-Revolution  British  debts,  to  pass  paper 
tender  laws,  etc.;  and  these  laws  had  often  made  trouble  in  other  coun- 
tries, so  that  Madison  saidj  in  the  Convention  that  "  the  files  of  Con- 
gress contain  complaints  already  from  almost  every  nation  with  which 
treaties  have  been  formed."     The  treaty  of  peace  with  Great  Britain 

•  Justin  Winsor,  The  Westward  Movement,  p.  284. 
t  History  of  the  Constitution,  ii.   113. 
%  Elliot,  v.  207. 
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was  still  alleged  by  the  British  creditors  not  to  have  been  carried  out 
on  our  side,  and  the  British  still  held  on  to  some  of  our  posts.  I  think 
this  same  idea  had  had  an  influence  on  the  Convention  in  its  earlier 
treatment  of  the  provision  to  prohibit  Congress  from  passing  ex  post 
facto  laws,  as  has  been  considered  under  Article  I.,  Section  9,  Clause  3, 
and  numerous  references*  were  made  in  the  proceedings  to  the  diffi- 
culties experienced  from  the  violations  of  treaties  by  the  States;  other 
proposals  in  the  same  general  direction  had,  moreover,  been  made  in 
the  Convention  earlier. 

Thus,  on  August  18  Charles  Pinckney  moved  the  following  ideas  as 
to  provisions  to  be  put  in  the  Constitution,  and  had  them  referred  to  the 
Committee  of  Detail: — "  to  secure  the  payment  of  the  public  debt;"" 
"that  funds  which  shall  be  appropriated  for  the  payment  of  public 
creditors  shall  not,  during  the  time  of  such  appropriation,  be  diverted 
or  applied  to  any  other  purpose ;"  and  again,  "  to  secure  all  creditors, 
under  the  new  Constitution,  from  a  violation  of  the  public  faith,  when 
pledged  by  the  authority  of  the  legislature/'  Still  other  ideas  in  the 
same  direction  are  to  be  found  in  the  suggestions  made  the  same  day  by 
Gerry  for  a  provision  in  favor  of  public  securities,  and  by  Rutledge, 
"  that  funds  appropriated  to  public  creditors  should  not  be  diverted  to 
other  purposes,"  both  of  which  were  referred  at  the  same  time  with 
Pinckney 's.  to  the  Committee  of  Detail.  That  committee  did  not  make 
any  report  upon  the  subject;  but  these  ideas  may  well  have  been 
concerned  in  leading  up  to  King's  motion,  though  the  latter  went 
undoubtedly  much  farther,  for  it  extended  to  all  cases  of  contracts 
between  parties,  and  was  not  confined  to  cases  of  debts  or  obligations 
of  the  States. 

The  proposal  of  King  was  considered  by  the  Convention  on  August 
28,  immediately  after  it  was  offered,  but  there  was  not  any  extended 
debate.  Qouverneur  Morris  thought  it  would  be  going  too  far,  and 
that  there  were  a  thousand  laws  relating  to  the  bringing  of  actions, 
limitations  of  actions,  etc.,  which  affect  contracts.  "  The  judicial 
power  of  the  United  States,"  he  said,  "  will  be  a  protection  in  cases 
within  their  jurisdiction;  and  within  the  state  itself  a  majority  must 
rule,  whatever  may  be  the  mischief  done  among  themselves,"  To  this 
Sherman  replied  by  asking,  "Why,  then,  prohibit  bills  of  credit?" 

'Elliot,  v.  127,  171,  207,  546;  and  see  Randolph's  sixth  resolution,  v.  127,  and 
Paterson's  fifth  resolution,  v.  192. 
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Wilson  and  Bntledge  favored  the  idea  of  King,  and  Madison  did  a* 
too,  but  thought  that  a  negative  on  State  laws  alone  could  secure  the 
result  intended.  Mason  stated  his  general  concurrence  with  the  views 
expressed  by  Gouverneur  Morris,  and  asked  whether  it  could  be  proper 
to  tie  the  hands  of  the  States  from  making  provisions  in  such  eases  as 
the  limitations  of  actions.  Wilson  thought  the  answer  to  these  objec- 
tions was  that  only  retrospective  interferences  were  to  be  prohibited. 
Madison  thought  this  had  already  been  done  by  the  prohibition  of  ex 
post  facto  laws,  which  would  oblige  the  judges  to  declare  such  inter- 
ferences null  and  void.  Neither  he  nor  any  other  member  seems  to 
have  observed  that  the  prohibition  of  ex  post  facto  laws  thus  far  placed 
in  the  Constitution  was  applicable  only  to  the  powers  of  Congress,  and 
did  not  extend  to  the  States.  On  motion  of  Rutledge,  the  motion  of 
King  was  varied  to  read  apparently  as  follows,  and  was  then  agreed  to 
by  seven  States  to  three,  the  language  being  evidently  taken  from  the 
clause  already  agreed  to  prohibiting  Congress  from  the  like  acts: — 
"  nor  pass  bills  of  attainder,  nor  ex  post  facto  laws."  * 

This  is  the  language  reported  in  the  Journal  of  the  Convention,  and 
the  evidence  is  that  it  was  the  actual  form,  for  on  August  29  Dickinson 
mentioned  to  the  House  that,  on  examining  Blackstone's  Commentaries, 
he  found  that  the  term  ex  post  facto  related  to  criminal  cases  only,  and 
that  some  further  provision  would  therefore  be  necessary  in  order  "  to 
restrain  the  States  from  retrospective  laws  in  civil  cases."  The 
Debates  as  reported  by  Madison,  however,  give  the  word  "  retro- 
spective "  in  lieu  of  ex  post  facto,  so  that  it  is  not  entirely  clear  which 
expression  was  contained  in  the  clause  when  it  was  referred  to  the 
Committee  on  Style.  The  evidence  undoubtedly  favors  ex  post  facto, 
in  which  case  it  would  seem  likely  that  "  retrospective  "  was  inserted 
by  Madison  in  the  Debates  after  Dickinson  had  used  the  word  in  his 
remark  about  Blackstone.  The  Committee  on  Style  reported  the  clause 
as  follows,  having  inserted  a  new  phrase  doubtless  to  meet  the  difficulty 
suggested  by  Dickinson: — 

"  [No  state  shall  coin  money]  .  .  .  nor  pass  any  bill  of  attainder,  nor  em  post  facto 
laws,  nor  laws  altering  or  impairing  the  obligation  of  contracts." 

On  September  14,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  lan- 
guage was  changed  to  the  form  it  now  has  by  dropping  out  the  words 
"  altering  or."     Gerry  then  made  some  observations  as  to  the  impor-l 

•EUiot,  i.  271;  v.  485. 
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tance  of  the  public  faith  and  the  propriety  of  the  restraint  put  upon  the 
States  from  impairing  the  obligation  of  contracts,  and  urged  that  Con- 
gress ought  to  be  put  under  like  prohibitions.  He  made  a  motion  to 
that  effect,  but  was  not  seconded. 


ABTIOLE  I.,  SECTION  10,  CLAUSE  2. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or  Duties 
on  Imports  or  Exports,  except  -what  may  be  absolutely  necessary  for  executing  it'B 
inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any  State 
on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United  States; 
and  all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of  the  Congress. 


The  thirteenth  article  of  the  draft  of  August  6  as  reported  by  the 
Committee  of  Detail  specified  certain  things  which  should  not  be  done 
by  the  States  without  the  consent  of  Congress,  and  the  provisions  it 
contained  were  evidently  the  device  of  the  committee  to  carry  out  the 
general  spirit  of  the  resolutions  referred  to  them.  These  provisions 
grew  into  two  separate  sections  in  the  final  Constitution,  the  first  of 
which  is  alone  under  consideration  here.  Its  germ  is  to  be  found  in 
Randolph's  committee  draft,  where  Kutledge  interlined  the  words  "  No 
State  to  lay  a  duty 'on  imports  "  under  the  legislative  power  of  regu- 
lating commerce;  and  it  is  contained  in  the  report  of  the  thirteenth 
article  by  the  committee  in  the  words,  "  No  State,  without  the  consent 
of  the  legislature  of  the  United  States,  shall  .  .  .  lay  imposts  or 
duties  on  imports." 

The  article  in  question  came  up  for  consideration  in  the  Convention 
on  August  28,  and  this  provision,  as  well  as  most  of  the  article,  was 
soon  agreed  to.  Madison  moved  to  transfer  it  to  the  clause  (see 
Article  I.,  Section  10,  Clause  1)  where  absolute  prohibitions  on  the 
States  are  inserted,  but  his  motion  was  lost.  During  the  discussions 
of  the  prohibition  against  the  taxation  of  exports  by  the  federal  govern- 
ment (Article  I.,  Section  9,  Clauses  1,  4,  and  5),  Langdon  had  remarked, 
on  August  21,  upon  the  fact  that  there  was  nothing  in  the  Constitution 
to  prevent  the  States  from  taxing  exports ;  and  now,  on  motion  of  King, 
the  prohibition  in  the  present  clause  against  the  States  laying  duties 
on  imports  was  extended  to  include  exports  also,  and  then,  on  motion 
of  Sherman,  there  were  added  after  the  word  "  exports"  the  words 
11  nor  with  such  consent,  but  for  the  use  of  the  United  States."  In  the 
short   discussion    of  this    amendment   Gouverneur   Morris   urged    the 
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necessity  of  it  so  as  to  prevent  the  Atlantic  States  from  endeavoring  to 
tax  the  Western  States  and  promote  their  own  interest  by  opposing  the 
navigation  of  the  Mississippi, —  a  course  which,  he  said,  would  drive 
the  Western  people  into  the  arms  of  Great  Britain.  Clymer  thought 
the  encouragement  of  the  Western  States  suicidal  on  the  part  of  the 
old  ones. 

The  Committee  on  Style  reported  this  provision  as  follows : — 

"  No  state  Bhall,  without  the  consent  of  Congress,  lay  imposts  or  duties  on  imports 
or  export*,  nor  with  Buch  consent,  but  to  the  use  of  the  treasury  of  the  United  States." 

In  the  Convention,  on  September  12,  after  the  Committee  on  Style 
had  made  its  report,  but  in  the  shape  of  an  amendment  to  the  old  thir- 
teenth article  of  the  draft  of  August  6,  on  which  it  was  based,  Mason 
moved  to  reconsider  in  order  to  add  the  following  clause : — 

"provided,  nothing  herein  contained  shall  be  construed  to  restrain  any  state  from 
laying  duties  upon  exports  for  the  sole  purpose  of  defraying  the  charges  of  inspecting, 
packing,  storing,  and  indemnifying  the  losses  in  keeping  the  commodities  in  the  care 
of  public  officers,  before  exportation." 

Mason's  fear  was  that,  without  some  such  amendment,  the  restric- 
tions on  the  States  would  prevent  the  incidental  duties  necessary  for 
the  inspection  and  safe  keeping  of  the  produce  of  the  staple  States  and 
be  ruinous  to  them.  Madison  seconded  the  motion,  and  Gouverneur 
Morris  saw  no  objection  to  it.  Dayton  thought  the  proviso  would 
enable  Pennsylvania  to  tax  New  Jersey  under  the  idea  of  inspection 
duties,  and  Gorham  and  Langdon  said  there  would  then  be  no  security 
for  the  States  exporting  through  other  States.  Dickinson  suggested 
that  this  difficulty  could  only  be  met  by  requiring  the  assent  of  Congress 
to  inspection  duties,  and  made  a  motion  to  this  effect.  The  next  day 
(September  13)  Mason  renewed  his  proposition  in  the  following  form, 
and  it  was  carried  by  seven  to  three : — 

"Provided,  that  no  state  shall  be  restrained  from  imposing  the  usual  duties  on 
produce  exported  from  such  state,  for  the  sole  purpose  of  defraying  the  charges  of 
inspecting,  packing,  storing,  and  indemnifying  the  losses  on  such  produce  while  in  the 
custody  of  public  officers;  but  all  such  regulations  shall,  in  case  of  abuse,  be  subject 
to  the  revision  and  control  of  Congress." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
reort  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  clause 
reported  by  that  committee  and  the  proviso  of  Mason  were  laid  aside 
in  favor  of  the  following  substitute : — 

"  No  state  shall,  without  the  consent  of  Congress,  lay  any  imposts  or*  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
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tion  la  We;  and  tike  net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  imports 
or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  the  Congress." 

A  motion  being  madtf  to  strike  out  the  last  part  as  to  the  control  of 
Congress,  it  was  lost,  and  the  substitute  was  then  agreed  to,  with 
Virginia  only  in  the  negative. 


ARTICLE  I.,  SECTION  10,  CLAUSE  3. 

No  State  shall,  .without  the.  Consent  of  Congress,  lay  any  Duty  of  Tonnage,  keep 
Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement  or  Compact  with 
another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless  actually  invaded, 
or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

These  provisions,  like  the  preceding  ones,  originated  in  the  Com- 
mittee of  Detail,  and  are  to  be  found  in  the  main  in  the  thirteenth 
article  of  the  draft  of  August  6.  Randolph  inserted  in  his  draft  a 
legislative  power  "  to  regulate  the  force  permitted  to  be  kept  in  each 
State;"  and  the  Committee  of  Detail  reported  the  whole  article  as 
follows,  some  portions  of  it.  having  reference  to  other  parts  of  the  Con- 
stitution than  -that  with  which  we  are  here  concerned : — 

"Article  XIII.  No  state,  without  the  consent  of  the  legislature  of  the  United 
States,  shall  emit  bills  of  credit,  or  make  any  thing  but  specie  a  tender  in  payment 
of  debts;  nor  lay  imposts  or  duties  on  imports;  nor  keep' troops  or  ships  of  war  in 
time  of  peace;  nor  enter  into  any  agreement  or  compact  with  another  state,  or  with  any 
foreign  power;  nor  engage  in  any  war,  unless  it  shall  be  actually  invaded  by  enemies,  or 
the  danger  of  invasion  be  so  imminent  as  not  to  admit  of  a  delay  until  the  legislature 
of  the  United  8tates  can  be  consulted." 

When  this  article  came  up  in  the  Convention  on  August  28,  it  was 
soon  agreed  to  with  but  few  amendments;  evidently  the  clause  as  to 
bills  of  credit  and  tender  was  considered  as  removed  already  to  the 
clause  (Article  L,  Section  10,  Clause  1)  containing  absolute  pro- 
hibitions. The  portions  of  the  clause  with  which  we  are  here  concerned 
were  therefore  referred  to  the  Committee  on  Style  in  the  same  form 
in  which  they  had  been  reported  by  the  Committee  of  Detail,  and  they 
reported  them  back  as  follows : — 

"No  state  shall,  without  the  consent  of  Congress,  .  •  .  nor  keep  troops  or  ships 
of  war  in  time  of  peace;  nor  enter  into  any  agreement  or  compact  with  another  state, 
nor  with  any  foreign  power ;  nor  engage  in  any  war,  unless  it  shall  be  actually  invaded 
by  enemies,  or  the  danger  of  invasion  be  so  imminent  as  not  to  admit  of  delay  until 
the  Congress  can  be  consulted." 

When  this  came  up  for  final  consideration  by  the  Convention  on 
September  15,  McHenry  and  Carroll  moved  that  "  no  State  shall  be 
restrained  from  laying  duties  of  tonnage  for  the  purpose  of  clearing 
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harbors  and  erecting  light-houses;"  and  Mason  urged  the  situation 
of  the  Chesapeake,  which  particularly  required  expenses  of  this  sort. 
Gouverneur  Morris  answered  that  the  States  are  not  restrained  from 
laying  tonnage,  as  the  Constitution  then  stood.  Madison  thought  that 
depended  upon  the  extent  of  the  power  "  to  regulate  commerce,"  which 
is  a  vague  term,  but  seems  to  exclude  this  power  of  the  States.  The 
States  could  at  least  certainly  be  restrained  by  treaty.  He  was  more 
and  more  convinced  that  the  regulation  of  commerce  was  indivisible, 
and  ought  to  be  under  one  authority.  Sherman  did  not  fear  a  con- 
current authority  upon  the  subject,  as  that  of  the  United  States  was  to 
control  in  case  of  interfering  regulations.  Langdon  insisted  that  the 
States  ought  to  have  nothing  to  do  with  the  matter.  The  motion  of 
McHenry  and  Carroll  was  then  modified  to  read  that  "  no  State  shall 
lay  any  duty  on  tonnage  without  the  consent  of  Congress/'  &&d  was 
carried  by  six  votes  to  four,  and  the  paragraph  was  then  remoulded 
and  passed  as  follows : — 

"No  state  shaU,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage,  keep 
troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact  with 
another  state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actuaUy  invaded,  or 
in  such  imminent  danger  as  will  not  admit  of  delay." 


ARTICLE  H.,  GENERALLY. 

Charles   Pinckney's   speeches*   show    that   his    plan    proposed    an 

executive  to  hold  office  for  seven  years  and  to  be  re-eligible,  but  it  does 

not  appear  how  he  was  to  be  chosen.     The  seventh  resolution  of  the 

Virginia  plan  was  as  follows : — 

"Resolved,  that  a  national  executive  be  instituted;  to  be  chosen  by  the  national 
legislature  for  the  term  of  ;  to  receive  punctually,  at  stated  times,  a  fixed 

compensation  for  the  services  rendered,  in  which  no  increase  or  diminution  shall  be 
made  so  as  to  affect  the  magistracy  existing  at  the  time  of  increase  or  diminution; 
and  to  be  ineligible  a  second  time;  and  that,  besides  a  general  authority  to  execute 
the  national  laws,  it  ought  to  enjoy  the  executive  rights  vested  in  Congress  by  the 
Confederation." 

When  this  subject  was  taken  up  on  June  1,  Wilson  moved  to  amend 
the  first  clause  so  as  to  read  "  that  a  national  executive,  to  consist  of  a 
single  person,  be  instituted,' '  but  Randolph  strenuously  opposed  an 
unity  of  the  executive,  which  he  considered  the  foetus  of  monarchy,  and 
the  next  day  he  explained  that  he  was  in  favor  of  three  members  of  the 
executive,  to  be  drawn  from  different  portions  of  the  country.  As 
members  seemed  unprepared  for  the  general  question,  Wilson's  amend- 
ment was  postponed  by  common  consent.     The  clause  "  that  a  national 

•  Moore's  American  Eloquence,  i.  364. 
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executive  be  instituted  "  was  agreed  to.  On  the  same  day  Madison 
moved  to  strike  out  so  much  of  the  clause  as  related  to  the  powers  of 
the  executive;  and  to  add  after  the  word  "  instituted  "  the  worcto  "  with 
power  to  carry  into  execution  the  national  laws ;  to  appoint  to  offices  in 
eases  not  otherwise  provided  for;  and  to  execute  such  other  powers,  not 
legislative  or  judiciary  in  their  nature,  as  may  from  time  to  time  be 
delegated  by  the  national  legislature/'  On  motion  the  clauses  "  with 
power  to  carry  into  execution  the  national  laws ;  to  appoint  to  offices  in 
cases  not  otherwise  provided  for  "  were  agreed  to,  but  the  balance  of 
the  amendment  was  defeated. 

On  the  same  day  the  blank  for  the  President's  term  of  office  was 
filled  up  with  seven  years,  some  members  having  favored  that  period 
and  some  three  years  with  an  ineligibility  after  some  terms. 

Upon  the  method  of  appointment  of  the  President,  Wilson  said  that 
he  was  almost  unwilling  to  declare  his  preference,  fearing  that  it  might 
appear  chimerical ;  but  in  theory,  at  least,  he  was  for  an  election  by  the 
people,  and  he  wished  to  derive  both  the  executive  and  the  legislature 
without  the  intervention  of  the  State  legislatures.  Mason  favored  this 
idea,  but  doubted  its  practicability:  he  hoped  Wilson  might  have  time 
to  digest  his  plan.  Rutledge  favored  a  choice  by  the  second  branch  of 
the  national  legislature.  The  next  day  (June  2)  Wilson  offered  the 
following  substitute  for  the  mode  proposed-  in  the  Virginia  resolu- 
tions:— 

"That  the  states  be  divided  into  districts,  and  that  the  persons  qualified 

to  vote  in  each  district  for  members  of  the  first  branch  of  the  national  legislature 
elect  members  for  their  respective  districts  to  be  electors  of  the  executive 

magistracy;  that  the  said  electors  of  the  executive  magistracy  meet  at  ,  and 

they  or  any  of  them  so  met,  shall  proceed  to  elect  by  ballot,  but  not  out  of 

their  own  body,  person  in  whom  the  executive  authority  of  the  national 

government  shall  be  vested." 

Wilson's  amendment  was  defeated,  and  the  words  of  Randolph's 
original  resolution — "  to  be  chosen  by  the  national  legislature  for  the 
term  of  seven  years,"  and  "to  be^  ineligible  a  second  time" — were 
then  approved.  It  is  worthy  of  note  that  the  plan  of  electing  officers 
by  a  system  of  intermediate  electors  to  be  chosen  by  the  people,  which 
Wilson  had  thus  proposed  and  which  was  finally  adopted  for  the  Execu- 
tive, was  also  proposed  by  Gerry  on  June  6  as  a  method  of  choosing 
members  of  the  House  of  Representatives. 

Dickinson  moved  to  make  the  executive  removable  by  the  national 
legislature,   on  the  request  of   a  majority  of  the  legislatures  of  the 
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States,  but  the  motion  was  supported  only  by  Delaware,  and  on  motion 
of  Williamson  and  Davy  the  words  "and  to  be  removable  on  impeach- 
ment and  conviction  of  malpractice  or  neglect  of  duty'1  were  added. 
On  June  2  the  committee  took  up  again  the  question  whether  the  execu- 
tive should  consist  of  a  single  person  or  not.  Randolph  strenuously 
opposed  a  single  executive,  while  Rutledge,  Charles  Pinckney,  Butler, 
Wilson,  and  Gerry  supported  it,  and  it  was  carried  on  June  4. 

On  June  9  Gerry  moved  that  the  national  executive,  instead  of  being 
chosen  by  the  national  legislature,  "  should  be  elected  by  the  executives 
of  the  States,  whose  proportion  of  votes  should  be  the  same  with  that 
allowed  to  the  States  in  the  election  of  the  Senate.' '  He  thought  the 
executives  would  choose  the  fittest  men,  and  argued  that,  as  the  firjst 
branch  of  the  legislature  was  to  be  chosen  by  the  people  of  the  States, 
and  the  second  by  the  legislatures,  the  analogy  would  be  preserved  by 
letting  the  executive  be  chosen  by  the  executives  of  the  States.  Ran- 
dolph urged  the  inexpediency  of  the  proposal,  and  it  was  at  once 
defeated  by  nine  noes,  Delaware  divided.  The  whole  clause  stood  at 
this  time  as  follows,  the  last  clause  as  to  salary  having  been  apparently 
inserted  sub  silentio  without  a  vote,  so  as  to  avoid  opposing  Franklin, 
who  was  against  any  salary  :* — 

u Resolved,  That  a  national  executive  be  instituted,  to  consist  of  a  single  person; 
to  be  chosen  by  the  national  legislature,  for  the  term  of  seven  years:  with  power  to 
carry  into  execution  the  national  laws;  to  appoint  to  offices  in  cases  not  otherwise 
provided  for;  to  be  ineligible  a  second  time,  and  to  be  removable  on  impeachment  and 
conviction  of  malpractice  or  neglect  of  duty;  to  receive  a  fixed  compensation  for  the 
devotion  of  his  time  to  the  public  service,  to  be  paid  out  of  the  public  treasury." 

The  executive  came  up  on  July  17  before  the  House  itself,  and  was 
the  occasion  of  great  differences  of  opinion  and  of  very  varying 
decisions.  The  resolution,  as  quoted  above,  was  at  first  approved  by 
the  Convention  on  that  day,  with  the  exception  of  the  clauses  as  to  the 
length  of  the  term  and  as  to  the  ineligibility  for  a  second  term;  the 
ineligibility  was  on  that  day  struck  out,  and  then  some  members  urged 
a  longer  term,  and  a  motion  was  made  for  a  tenure  during  good 
behavior.  On  the  19th  they  voted  for  a  six-year  term,  and  this  ques- 
tion, as  well  as  the  ineligibility,  was  discussed  for  several  days. 

The  appointment  by  the  legislature  also  met  with  considerable 
opposition,  and  was  at  one  time  defeated.  On  July  17  a  motion  to 
refer  the  election  "  to  the  citizens  of  the  United  States  "  was  lostt  as 

•Elliot,  v.   144-147.  ~ ~ 

t  Ibid.,  v.  322-324, 
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was  also  the  suggestion*  of  Luther  Martin  that  the  executive  "be 
chosen  by  electors  to  be  appointed  by  the  several  legislatures  of  the 
individual  States."  But  on  the  19th,  when  the  subject  of  the  executive 
was  taken  up  again  after  a  postponement,  it  was  evident  that  the  plan 
of  electors  had  found  some  favor;  King,  Madison,  Paterson,  Gerry, 
and  Ellsworth,  all  expressed  their  approval  of  it,  some  thinking  they 
should  be  appointed  by  the  people  and  some  by  the  State  executives  or 
legislatures.  In  pursuance  of  the  idea,  Ellsworth  moved  that  such 
electors  should  be  appointed  by  the  State  legislatures  in  the  ratio  of  one 
for  every  State  not  containing  over  two  hundred  thousand  inhabitants, 
two  for  each  State  between  that  and  three  hundred  thousand,  and  three 
for  each  State  over  three  hundred  thousand.  The  next  day  (July  20) 
Gerry  moved  that  in  the  first  instance  twenty-five  electors  should  be 
allotted  to  the  States  in  proportions  which  he  specified,  and  his  motion 
passed.  They  then  passed  a  resolution  that  the  electors  should  not  be 
"  members  of  the  national  legislature,  or  officers  of  the  Union,  or 
eligible  to  the  office  of  supreme  magistrate."  Williamson  moved  that 
in  future  elections  "  the  number  of  electors  to  be  appointed  by  the 
several  States  shall  be  regulated  by  their  respective  numbers  of  repre- 
sentatives in  the  first  branch/'  but  the  motion  was  lost.  Finally,  in 
perfecting  the  system  of  electors,  it  was  resolved  that  they  should  be 
paid  out  of  the  national  treasury. 

They  had  thus  decided  on  a  pretty  complete  system  for  the  election 
of  an  executive  by  electors  to  be  appointed  by  the  legislatures  of  the 
States,  but  several  days  later,  when  they  were  nearly  ready  to  refer  all 
their  resolutions  to  the  Committee  of  Detail,  it  was  movedt  to  recon- 
sider the  subject,  and  the  whole  method  of  selecting  the  executive  was 
altered,  and  after  a  debate  of  three  days  (July  24  to  July  26)  that 
reported  by  the  committee  of  the  whole  was  readopted.  Houston  was 
the  mover  of  this  reconsideration,  and  urged  the  inconvenience  and 
expense  of  drawing  together  electors  for  the  single  purpose  of  choosing 
the  chief  magistrate.  On  this  question  members  were  still  very  much 
at  sea,  and  groped  around  for  some  satisfactory  method  of  selection. 
The  difficulties  of  every  mode  proposed  were  admitted,  and  the  chief 
difference  was  as  to  which  was  the  least  bad.  Wilson,  who  was  most 
Btrongly  against  the  election  by  the  legislature,  moved  J  at  one  time 
that  a  small  number  of  the  legislature  should  be  drawn  by  lot  and 


•  Elliot,  v.  324. 
t  Ibid.,  y.  357. 
X  Ibid.,  v.  362. 
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should  then  make  the  election,  and  other  proposals  were  made  but  were 
rejected.  Finally,  the  clause  was  passed*  in  this  shape  by  six  to 
three : — 

"That  a  national  executive  be  instituted,  to  consist  of  a  single  person,  to  be 
chosen  by  the  national  legislature  for  the  term  of  seven  years,  to  be  ineligible  a  second 
time,  with  power  to  carry  into  execution  the  national  laws,  to  appoint  to  offices  in 
cases  not  otherwise  provided  for,  to  be  removable  on  impeachment  and  conviction  of 
malpractice  or  neglect  of  duty,  to  receive  a  fixed  compensation  for  the  devotion  of 
his  time  to  the  public  service,  to  be  paid  out  of  the  national  treasury ." 

With  this  were  also  referred  to  the  Committee  of  Detail,  though, 
without  any  approval  by  the  Convention,  the  resolutions  introduced  by 
Paterson,  the  fourth  of  which  provided  as  follows  on  the  subject  of  the 
executive : — 

"  Resolved,  That  the  United  States  in  Congress  be  authorized  to  elect  a  federal 
executive,  to  consist  of  persons;  to  continue  in  office  for  the  term  of 

years;  to  receive  punctually,  at  stated  times,  a  fixed  compensation  for  their  services, 
in  which  no  increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons  compos- 
ing the  executive  at  the  time  of  such  increase  or  diminution;  to  be  paid  out  of  the 
federal  treasury;  to  be  incapable  of  holding  any  other  office  or  appointment  during 
their  time  of  service,  and  for  years  thereafter;  to  be  ineligible  a  second  time, 

and  removable  by  Congress,  on  application  by  a  majority  of  the  executives  of  the 
several  states:  that  the  executive,  besides  their  general  authority  to  execute  the 
federal  actB,  ought  to  appoint  all  federal  officers  not  otherwise  provided  for,  and  to 
direct  all  military  operations ;  —  provided,  that  none  of  the  persons  composing  the 
federal  executive  shall,  on  any  occasion,  take  command  of  any  troops,  so  as  personally 
to  conduct  any  military  enterprise,  as  general,  or  in  any  other  capacity.'* 


ARTICLE  R,  SECTION  1,  CLAUSES  1-4. 

The  executive  Power  shall  be  vested  in  a  President  of  the  United  States  of 
America.  He  shall  hold  his  Office  during  the  Term  of  four  Years,  and,  together  with 
Vice  President,  chosen  for  the  same  Term,  be  elected,  as  follows: 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may  direct 
a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Representatives  to 
which  the  State  may  be  entitled  in  the  Congress:  but  no  Senator  or  Representative, 
or  Person  holding  an  Office  of  Trust  or  Profit  under  the  United  States,  shall  be 
appointed  an  Elector. 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for  two 
persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  State  with  them- 
selves. And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each;  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  Government  of  the  United  States,  directed  to  the  President  of  the  Senate. 
The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be  counted.  The  person 
having  the  greatest  number  of  votes  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  electors  appointed;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes,  then  the  House  of  Repre- 
sentatives shall  immediately  chuse.  by  ballot  one  of  them  for  President;  and  if  no 
person  have  a  majority,  then  from  the  five  highest  on  the  list  the  said  House  shall 
in  like  manner  chuse  the  President.  But  in  chusing  the  President,  the  votes  shall  be 
taken  by  States,  the  representation  from  each  State  having  one  vote;  a  quorum  for  this 
purpose  shall  consist  of  a  member  or  members  from  two-thirds  of  the  States,  and  a 
majority  of  all  the  States  shall  be  necessary  to  a  choice.     In  every  case,  after  the 

•  Elliot,  v.  369,  370. 
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choice  of  th#  President,  the  person  having  the  greatest  number  o!  votes  of  the  electors 
shall  be  the  Vice  President.  But  if  there  should  remain  two  or  more  who  have  equal 
votes,  the  Senate  shell  chose  from  them  by  ballot  the  Vice  President. 

The  Congress:  may  determine  the  Time  of  causing  the  Electors,  and  the  Day  on 
which  they  shall  give  their  Votes;  which  Day  shall  be  the  same  throughout  the  United 
States. 

The  growth  of  the  provisions  as  to  the  executive  down  to  the  refer- 
ence to  the  Committee  of  Detail  has  been  already  given  under  the  head 
of  "Article  II.,  Generally."  In  regard  to  the  work  of  that  committee, 
Randolph's  draft  affords  but  little  aid  in  regard  to  this  portion  of  the 
executive,  but  it  is  worthy  of  note  that  Rutledge  wrote  on  the  margin 
as  his  style,  "  Governor  of  the  United  People  and  States  of  America ;" 
and  Wilson's  much  later  draft  in  the  committee  also  at  first  called  him 
"  Governor/ '  but  this  is  cancelled  and  "President"  interlined.  The 
committee  reported  the  following  as  the  first  section  of  the  article 
upon  the  executive: — 

"Axtlcib  X.,  Section  1.  The  executive  power  of  the  United  States  shaU  be 
Tested  in  a  single  person.  His  style  shall  be,  f  The  President  of  the  United  States  of 
America/  and  his  title  shall  be,  '  His  Excellency.'  He  shall  be  elected  by  ballot  by  the 
legislature.  He  shall  hold  his  office  during  the  term  of  seven  years;  but  shall  not  be 
elected  a  second  time." 

This  clause  was  somewhat  debated  in  the  Convention  on  August  24, 
and  the  first  portions,  as  to  vesting  the  executive  power  in  a  single 
person  and  as  to  his  style  and  title,  were  at  once  agreed  to  nem.  can., 
but  great  variety  of  opinion  was  shown  on  almost  every  other  point. 
Butledge  moved  to  insert  "  joint  "  before  "  ballot,"  and  the  motion 
was  carried,  despite  Sherman's  objection  that  it  would  deprive  the 
States  of  the  negative  intended  to  be  conferred  upon  them  by  the  con- 
stitution of  the  Senate.  Carroll  and  Wilson  moved  to  strike  out  "  the 
legislature  "  as  the  body  to  elect  the  President,  and  to  insert  "  the 
people,"  but  the  motion  was  lost  by  nine  noes  to  two  ayes.  Dayton 
moved  to  insert  after  "  by  ballot  by  the  legislature  "  the  words  "  each 
State  having  one  vote,"  but  this  motion  was  also  lost.  A  motion  by 
Charles  Pinckney  was  carried  to  insert  after  "  legislature  "  the  words 
"  to  which  election  a  majority  of  the  votes  of  the  members  present  shall 
be  required." 

Gouvemeur  Morris  expressed  himself  as  opposed  to  the  plan  of  elec- 
tion by  the  legislature,  and  dwelt  on  the  danger  of  cabal  and  intrigue. 
He  moved  that  he  "  shall  be  chosen  by  electors  to  be  chosen  by  the 
people  of  the  several  States,"  but  his  motion  was  defeated  by  six  noes 
to  five  ayes,  as  was  also,  soon  after,  by  an  evenly  divided  vote,  a  motion 
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that  he  should  be  "  chosen  by  electors/ '  The  subject  was  then  post- 
poned, and  was  not  taken  up  again,  so  it  went  to  the  Committee  on 
Unfinished  Portions.  Gouverneur  Morris  was  a  member  of  this  com- 
mittee, and  it  made  an  entire  change  in  the  mode  of  electing  the  Presi- 
dent, and  reported  as  follows  on  September  4:  — 

"4.  After  the  word  'excellency/  in  the  1st  section,  10th  article,  to  be  inserted: 
'he  shall  hold  his  office  during  the  two.  of  four  years,  and,  together  with  the  Vice- 
President  chosen  for  the  same  term,  be  elected  in  the  following  manner,  viz.:  Each 
state  shall  appoint,  in  such  manner  as  its  legislature  may  direct,  a  number  of  electors 
equal  to  the  whole  number  of  senators  and  members  of  the  House  of  Representatives 
to  which  the  state  may  be  entitled  in  the  legislature.  The  electors  shall  meet  in  their 
respective  states,  and  vote  by  ballot  for  two  persons,  of  whom  one  at  least  shall  not  be 
an  inhabitant  of  the  same  state  with  themselves ;  and  they  shall  make  a  list  of  all  the 
persons  voted  for,  and  of  the  number  of  votes  for  each,  which  list  they  shall  sign  and 
certify,  and  transmit,  sealed,  to  the  seat  of  the  general  government,  directed  to  the 
president  of  the  Senate.  The  president  of  the  Senate  shall,  in  that  house,  open  all 
the  certificates,  and  the  votes  shall  be  then  and  there  counted.  The  person  having  the 
greatest  number  of  votes  shall  be  the  President,  if  such  number  be  a  majority  of 
that  of  the  electors;  and  if  there  be  more  than  one  who  have  such  a  majority,  and 
have  an  equal  number  of  votes,  then  the  Senate  shall  immediately  choose  by  ballot  one 
of  them  for  President;  but  if  no  person  have  a  majority,  then,  from  the  five  highest  on 
the  list,  the  Senate  shall  choose,  by  ballot,  the  President;  and  in  every  case,  after  the 
choice  of  the  President,  the  person  having  the  greatest  number  of  votes  shall  be  Vice- 
President;  but  if  there  should  remain  two  or  more  who  have  equal  votes,  the  Senate 
ahall  choose  from  them  the  Vice-President.  The  legislature  may  determine  the  time  of 
choosing  and  assembling  the  electors,  and  the  manner  of  certifying  and  transmitting 
their  votes.' " 

This  subject  was  taken  up  on  the  same  day  the  report  was  made, 
and  Randolph  and  Charles  Pinckney  asked  for  an  explanation  of  the 
reasons  for  changing  the  mode  of  electing  the  President.  Gouverneur 
Morris  in  reply  detailed  them  as  follows: — (1)  the  danger  of  intrigue 
and  corruption  under  the  other  mode,  (2)  the  inconvenience  of  the 
ineligibility  necessitated  by  it,  (3)  the  difficulty  of  establishing  a  proper 
court  of  impeachments,  (4)  the  fact  that  nobody  had  been  satisfied  with 
the  other  mode,  (5)  the  fact  that  many  even  wanted  an  immediate  choice 
by  the  people,  (6)  the  indispensable  need  of  making  the  executive  inde- 
pendent of  the  legislature.  Mason  thought  the  plan  an  improvement, 
particularly  in  that  it  removed  the  danger  of  cabal  and  corruption ;  but 
he  thought  it  liable  to  the  strong  objection  that  nineteen  times  out  of 
twenty  the  President  would  be  chosen  by  the  Senate.  This  objection 
was  also  emphasized  by  other  members.  Wilson  thought  the  plan  now 
proposed  a  great  improvement,  and  said  the  subject  was  the  most 
difficult  one  they  had  to  decide :  he  had  never  made  up  an  opinion  on  it 
entirely  to  his  satisfaction.  He  suggested,  however,  that  it  might  be 
better  to  refer  the  eventual  appointment  to  the  legislature  rather  than 
to  the  Senate.  Randolph  also  preferred  that  method,  and  asked  why 
the  eventual  election  was  referred  to  the  Senate  instead  of  to  the  legis- 
lature.    Gouverneur  Morris  replied  that  the  reason  was  because  fewer 
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could  then  maintain  to  the  President  that  he  owed  his  appointment  to 
them. 

The  subject  was  then  postponed,  but  taken  up  again  the  next  day 
(September  5)  and  September  6.  Charles  Pinckney  renewed  his  oppo- 
sition, and  Rutledge  moved  to  reinstate  the  plan  for  election  by  the 
legislature;  but  the  change  in  sentiment  was  clearly  shown  by  the  vote 
of  eight  noes  to  two  ayes  upon  this  proposition.  A  good  deal  of  gen- 
eral discussion  was  then  held.  Wilson  said  that,  upon  carefully  weigh- 
ing the  report,  he  was  forced  to  the  conclusion  that  it  had  a  strong 
tendency  to  aristocracy:  the  President  would  not  be  the  man  of  the 
people,  as  he  ought  to  be,  but  the  minion  of  the  Senate.  He  could  not 
agree  to  it  as  it  stood,  though  it  contained  some  valuable  improvements. 
Hamilton  said  he  had  been  restrained  from  entering  into  the  discus 
sions  by  his  dislike  of  the  scheme  of  government  in  general,  but  he  liked 
the  new  plan  of  electing  the  President  better  than  the  old  one. 

Randolph  had  the  day  before  asked  why  the  eventual  election  of  the 
President  was  referred  to  the  Senate  instead  of  the  legislature,  and 
now  (September  5)  Wilson  made  a  motion  to  strike  out  "  Senate  "  and 
insert  "  legislature."  Dickinson  also  was  in  favor  of  this,  but  it  was 
lost  by  seven  noes  to  three  ayes.  Gerry  suggested  that  the  eventual 
election  should  be  by  six  senators  and  seven  representatives,  chosen  by 
joint  ballot  of  both  houses,  but  no  motion  to  this  effect  was  made.  He 
later  proposed  (September  6)  to  provide  that,  if  a  President  should 
not  at  the  end  of  his  term  be  re-elected  by  a  majority  of  the  electors  and 
no  other  candidate  should  have  a  majority,  the  eventual  election  should 
be  by  the  legislature.  This,  he  said,  would  relieve  the  President  from 
his  particular  dependence  on  the  Senate  for  his  continuance  in  office. 
King  and  Gouverneur  Morris  favored  this  proposal,  but  it  did  not  reach 
a  vote,  and  by  a  vote  of  seven  ayes  (noes  not  counted)  the  Convention 
approved*  the  provision  referring  the  eventual  appointment  of  the 
President  to  the  Senate. 

In  the  discussion  of  this  point  Sherman  had  said  f  that,  if  the  legis- 
lature were  to  have  the  eventual  appointment  instead  of  the  Senate,  it 
ought  to  vote  by  States,  so  as  to  favor  the  small  States  in  return  for 
the  advantage  the  large  States  would  have  in  nominating  the  candi- 
dates; and  Williamson  now  suggested  that  the  eventual  choice  be  made 

•  EUiot,  y.  519. 
t  Ibid.,  ▼.  516. 
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by  the  legislature  voting  by  States  and  not  per  capita,  instead  of  by 
the  Senate.  Sherman  then  suggested  the  House  of  Representatives  as 
preferable  to  the  legislature,  and  moved  accordingly  to  insert  in  lieu  of 
"the  Senate  shall  immediately  choose/*  etc.,  the  following;  — "  The 
House  of  Representatives  shall  immediately  choose  by  ballot  one  of 
them  for  President,  the  members  from  each  State  having  one  vote." 
Mason  expressed  his  approval  of  this,  as  lessening  the  aristocratic 
influence  of  the  Senate,  and  it  was  almost  immediately  agreed  to. 
Madison  objected  that  as  a  majority  of  the  members  of  the  House  would 
constitute  a  quorum,  the  result  might  be  that  the  President  would  be 
elected  by  two  States,  Virginia  and  Pennsylvania ;  and  then,  on  motion 
of  King,  there  were  added  the  words,  "  But  a  quorum  for  .this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the  States." 
But  the  Convention  disagreed  to  .the  latter  portion  of  King's  motion, 
11  and  also  a  majority  of  the  whole  number  of  the  House  of 
Representatives. ' ' 

Mason  wanted*  to  strike  out  "five"  and  insert  "three"  as  the 
number  of  the  highest  candidates  to  be  selected  from,  and  Spaight  and 
Rutledge  wanted  to  make  it  thirteen,  but  the  Convention  adhered  to 
"  five."  On  motion  of  King  and  Gerry,  the  following  was  inserted  on 
September  6  in  the  clause  as  to  electors:  —  "But  no  person  shall  be 
appointed  an  elector  who  is  a  member  of  the  legislature  of  the  United 
States,  or  who  holds  any  office  of  profit  or  trust  under  the  United 
States." 


Spaight  and  Williamson  moved  f  to  make  the  President's  term  seven 
years,  and,  on  the  defeat  of  this,  six  years,  but  the  Convention  adhered 
to  four.  Some  other  verbal  amendments  were  made,  and  the  whole 
then  read  as  follows :  — 

"  The  executive  power  of  the  United  States  shall  be  vested  in  a  single  person.  His 
style  shall  be  '  The  President  of  the  United  States/  and  his  title  shall  be  '  His  Ex- 
cellency.' 

"He  shall  hold  the  office  during  the  term  of  four  years;  and,  together  with  the 
Vice-President,  chosen  for  the  same  term,  be  elected  in  the  following  manner: — 

"  Each  state  shall  appoint,  in  such  manner  as  its  legislature  may  direct,  a  number 
of  electors  equal  to  the  whole  number  of  senators  and  members  of  the  House  of  Repre- 
sentatives to  which  the  state  may  be  entitled  in  the  legislature. 

"But  no  person  shall  be  appointed  an  elector  who  is  a  member  of  the  legislature 
of  the  United  States,  or  who  holds  any  office  of  profit  or  trust  under  the  United  States. 

*  Elliot,  v.  514. 
t  Ibid.,  y.  518. 
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"The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two  per- 
sons, of  whom  one,  at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  them- 
selves; and  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number 
of  votes  for  each,  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  general  government,  directed  to  the  president  of  the  Senate. 

"The  president  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House  of 
Representatives,  open  all  the  certificates,  and  the  votes  shall  then  be  counted. 

"  The  person  having  the  greatest  number  of  votes  shall  be  the  President  ( if  such 
number  be  a  majority  of  the  whole  number  of  the  electors  appointed) ;  and  if  there  be 
more  than  one  who  have  such  majority,  and  have  an  eaual  number  of  votes,  then  the 
House  of  Representatives  shall  immediately  choose  by  ballot  one  of  them  for  President; 
the  representation  from  each  state  having  one  vote.  But  if  no  person  have  a  majority, 
then,  from  the  five  highest  on  the  list,  the  House  of  Representatives  shall,  in  like 
manner,  choose  by  ballot  the  President.  In  the  choice  of  a  President,  by  the  House 
of  Representatives,  a  quorum  shall  consist  of  a  member  or  members  from  two-thirds  of 
the  states;  and  in  every  case,  after  the  choice  of  the  President,  the  person  having  the 
greatest  number  of  votes  of  the  electors  shall  be  the  Vice-President.  But  if  there 
should  remain  two  or  more  who  have  equal  votes,  the  Senate  shall  choose  from  them 
the  Vice-President. 

"The  legislature  may  determine  the  time  of  choosing  the  electors,  and  of  their 
giving  their  votes,  and  the  manner  of  certifying  and  transmitting  their  votes.  But  the 
election  shall  be  on  the  same  day  throughout  the  United  States." 

Gerry  called  attention*  to  the  fact  that,  as  the  provision  stood,  five 
individuals  might  possibly  be  competent  to  an  election,  as  two-thirds  of 
the  States  is  a  quorum  for  this  purpose,  and  five  is  a  majority  of  two- 
thirds  of  the  existing  number  of  States ;  he  moved  an  amendment  requir- 
ing that  in  elections  by  the  House  no  State  should  vote  by  less  than 
throe  members,  and  where  a  State  had  less  than  three  representatives 
the  number  should  be  made  up  by  its  Senators,  and  also'  requiring  the 
concurrence  of  a  majority  of  the  States  to  a  choice  Bead  referred  to 
the  danger  in  the  first  part  of  Gerry's  amendment  of  depriving  a  State 
with  one  member  only  of  any  vote  at  all  in  the  election,  if  a  member 
should  be  sick,  and  Madison  suggested  another  objection, —  that  the 
representatives  of  a  minority  of  the  people  might  reverse  the  choice  of 
a  majority  of  the  States  and  of  the  people.  He  wished  some  cure  for 
this  might  be  devised.  None  appears  to  have  been  suggested,  and  Gerry 
withdrew  the  first  port  of  his  motion,  and  the  second  part  was  agreed 
to  nem.  con.  in  the  following  words,  "  and  a  concurrence  of  a  majority 
of  all  the  States  shall  be  necessary  to  make  such  choice/ '  to  follow  the 
words,  "  a  member  or  members  from  two-thirds  of  the  States." 


t 


In  the  form  quoted  above,  with  the  addition  of  this  amendment,  the 
matter  went  to  the  Committee  on  Style;  they  changed  the  arrangement, 
omitted  some  minor  portions,  and  reported  as  follows :  — 

"Abticle  II.,  Section  1.  The  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the  term  of  four  years,  and, 
together  with  the  Vice-President,  chosen  for  the  same  term,  be  elected  in  the  following 
manner : 

•  Elliot,  v.  521. 
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"  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number  of  senators  and  representatives  to  which 
the  state  may  be  entitled  in  Congress;  but  no  senator  or  representative  shall  be 
appointed  an  elector,  nor  any  person  holding  an  office  of  trust  or  profit  under'  the 
United  States. 

"The  electors  shall  meet  in  their  respective  states,  -and  vote  by  ballot  for  two 
persons,  of  whom  one,  at  least,  shall  not  be  an  inhabitant  of  the  same  state  with  them- 
selves And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number  of 
votes  for  each ;  which  list  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of 
the  general  government,  directed  to  the  president  of  the  Senate.  The  president  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates;  and  the  votes  shall  then  be  counted.  The  person  having  the  greatest 
number  of  votes  shall  be  the  President,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed;  and  if  there  be  more  than  one  who  have  such 
majority,  and  have  an  equal  number  of  votes,  then  the  House  of  Representatives  shall 
immediately  choose  by  ballot  one  of  them  for  President;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  house  shall,  in  like  manner, 
choose  the  President.  But  in  choosing  the  President,  the  votes  shall  be  taken  by 
states,  and  not  per  capita,  the  representation  from  each  state  having  one  vote.  A 
quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two-thirds  of 
the  states;  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice.  In  every 
case,  after  the  choice  of  the  President  by  the  representatives,  the  person  having  the 
greatest  number  of  votes  of  the  electors  shall  be  the  Vice-President.  But  if  then* 
should  remain  two  or  more  who  have  equal  votes,  the  Senate  shall  choose  from  them, 
by  ballot,  the  Vice-President. 

"The  Congress  may  determine  the  time  of  choosing  the  electors,  and  the  time  in 
which  they  Bhall  give  their  votes;  but  the  election  shall  be  on  the  same  day  throughout 
the  United  States." 

On  September  15,  during  the  comparison  by  the  Convention  if  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  follow- 
ing amendments  were  made:  —  the  first  clause  was  amended*  by  insert- 
ing "  as  follows  "  in  place  of  "  in  the  following  manner.' '  The  second 
clause  was  amended  f  by  transferring  the  words  "  shall  be  appointed 
an  elector  "  to  the  end  of  the  clause,  and  substituting  "  or  "  for  "  nor." 
The  third  clause  was  amended:):  by  striking  out  as  superfluous  the 
words  "  and  not  per  capita;99  and  the  words  "by  the  representatives  " 
near  the  end  of  the  same  clause  were  struck  out  as  improper.  The 
fourth  clause  was  amended  §  by  striking  out  the  words  "  time  in  "  and 
inserting  "  day  on,"  and  by  striking  out  the  words  "  but  the  election 
shall  be  on  the  same  day,"  and  inserting  "  which  day  shall  be  the  same." 


,       ARTICLE  H,  SECTION  1,  CLAUSE  5. 

^  No  person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United  States,  at  the 
time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office  of  President; 
neither  shall  any  Person  be  eligible  to  that  office  who  shall  not  have  attained  to  the  Age 
of  thirty-five  Years,  and  been  fourteen  Years  a  Resident  within  the  United  States. 

The  question  of  qualifications  for  the  officers  of  the  intended  govern- 
ment was  one  upon  which  members  differed  widely.     On  June  26  Mason 

.♦Elliot,  i.  314. 
t  Ibid.,  i.  314. 
X  Ibid.,  i.  314;  v.  550. 
5  Ibid.,  i.   314. 
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had  suggested  a  property  qualification  for  Senators,  and  on  July  26, 
shortly  before  the  final  reference  of  the  resolutions  of  the  Convention 
to  the  Committee  of  Detail,  he  had  moved  an  elaborate  resolution  upon 
the  subject,  directing  the  Committee  of  Detail  to  receive  a  clause 
requiring  landed  property  qualifications  for  all  the  chief  officers  of  the 
United  States ;  and  this  was  approved,  and  became  the  twenty-third 
resolution  of  the  Convention,  after  the  word  "landed"  was  struck 
out.  The  Committee  of  Detail,  however,  merely  reported  a  clause 
(Article  VI.,  Section  2)  authorizing  the  legislature  to  provide  property 
qualifications  for  the  members  of  each  House,  and  did  not  insert  any 
clause  upon  the  qualifications  of  the  President. 

On  August  20  Gerry  introduced  and  had  referred  to  the  Committee 
of  Detail  a  resolution  instructing  them  "to  report  qualifications  for 
the  President  of  the  United  States:  "  and  on  August  22  that  committee 
reported,  recommending  to  add  at  the  end  of  the  first  section,  tenth 
article,  the  words  "  he  shall  be  of  the  age  of  thirty-five  years,  and  a 
citizen  of  the  United  States,  and  shall  have  been  an  inhabitant  thereof 
for  twenty-one  years/ *  .This  does  not  seem  to  have  been  acted  upon, 
so  it  went  to  the  Committee  on  Unfinished  Portions,  and  in  their  report 
of  September  4,*  in  which  was  first  suggested  the  plan  of  election  of 
the  President  in  the  main  adopted,  they  reported  the  following  clause 
upon  the  subject  of  the  President's  qualifications:  possibly  the  exception 
in  favor  of  citizens  at  the  time  of  the  Constitution's  adoption  from 
the  general  requirement  of  being  natural-born  was  due  to  some  extent 
to  Wilson's  remark  (Article  I.,  Section  3,  Clauses  1-3),  during  the  dis- 
cussion of  qualifications  for  Senators,  that  a  provision  proposed  would 
put  him  in  the  curious  position  of  aiding  to  draw  a  Constitution,  and 
yet  being  incapable  of  holding  office  under  it :  — 

"  No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of  President; 
nor  shall  any  person  be  elected  to  that  office  who  shall  be  under  the  age  of  thirty-five 

{ears,  and  who  has  not  be,en,  in  the  whole,  at  least  fourteen  years  a  resident  within  the 
Inited  States." 

When  the  above  clause  came  up  in  the  Convention  on  September  7, 
it  was  at  once  agreed  nem.  con.  without  debate;  and  the  Committee  on 
Style  reported  it  back  to  the  Convention  as  follows :  — 

"No  person  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of  President; 
neither  shall  any  person  be  eligible  to  that  office  who  shall  not  have  attained  to  the  age 
of  thirty-five  years,  and  been  fourteen  years  a  resident  within  the  United  States." 

*  Elliot,  v.  507. 
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ARTICLE  H,  SECTION  1,  CLAUSE  6. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death,  Resignation 
or  Inability  to  discharge  the  Powers  and  Duties  of  the  Said  Office,  the  Same  shall 
devolve  on  the  Vice  President,  and  the  Congress  may  by  Law  provide  for  the  Case  of 
Removal,  Death,  Resignation  or  Inability,  both  of  the  President  and  Vice  President, 
declaring  what  Officer  shall  then  act  as  President,  and  such  Officer  shall  act  accord- 
ingly, until  the  Disability  be  removed,  or  a  President  shall  be  elected. 


Randolph's  draft  for  use  in  the  Committee  of  Detail  contains  a 
marginal  interlineation  by  Rutledge, —  "The  President  of  the  Senate 
to  succeed  to  the  Executive  in  case  of  vacancy  until  the  meeting  of  the 
legislature,' ' —  and  the  provision  was  reported  by  the  committee  as 
follows: — # 

"Abttcle  X.,  Section  2.  .  .  .  In  case  of  his  removal,  as  aforesaid,  death,  resigna- 
tion, or  disability  to  discharge  the  powers  and  duties  of  his  office,  the  President  of  the 
Senate  shall  exercise  those  powers  and  duties  until  another  President  of  the  United 
States  be  chosen,  or  until  the  disability  of  the  President  be  removed." 

When  this  clause  was  considered  on  August  27,  Gouverneur  Morris 
objected  to  the  president  of  the  Senate  being  the  provisional  successor 
of  the  President,  and  suggested  the  chief  justice,  and  Madison  thought 
the  provision  might  lead  to  the  Senate's  retarding  the  appointment  of 
a  President.  Williamson  suggested  that  tie  legislature  ought  to  have 
power  to  provide  for  occasional  successors,  and  the  clause  was  then 
postponed  on  his  motion.  It  was  not  further  acted  on  by  the  Conven- 
tion, so  it  went  to  the  Committee  on  Unfinished  Portions;  and  on  Sep- 
tember 4,  at  the  same  time  they  suggested  the  plan  of  election  of  the 
President,  which  was  adopted,  they  reported  the  above  clause  in  the 
following  form:  — 

"...  and,  in  case  of  his  removal  as  aforesaid,  death,  absence,  resignation,  or 
inability  to  discharge  the  powers  or  duties  of  his  office,  the  Vice-President  shall  exer- 
cise those  powers  and  duties  until  another  President  be  chosen,  or  until  the  inability  of 
the  President  be  removed." 

On  September  7,  during  the  consideration  by  the  Convention  of  the 
method  of  appointing  the  Executive,  Randolph  moved  to  add  the  follow- 
ing clause  to  it:  — "  The  legislature  may  declare  by  law  what  officer  of 
the  United  States  shall  act  as  President,  in  case  of  the  death,  resigna- 
tion, or  disability  of  the  President  and  Vice-President;  and  such  officer 
shall  act  accordingly  until  the  time  of  electing  a  President  shall  arrive. '  * 
But  Madison  observed  that  this,  as  worded,  would  prevent  a  filling  of 
the  vacancy  by  an  intermediate  election  of  a  President,  and  moved  to 
substitute  "  until  such  disability  be  removed,  or  a  President  shall  be 
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elected."     Randolph's  motion,  as  amended  by  Madison,  was  approved; 
and  the  Committee  on  Style  reported  the  provision  as  follows :  —  : 

"In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation, 
or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  de- 
volve on  the  Vice-President;  and  the  Congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  President  and  Vice-President, 
declaring  what  officer  shall  then  act  as  President;  and  such  officer  shall  act  accord* 
ingly,  until  the  disability  be  removed,  or  the  period  for  choosing  another  President 
arrive." 

The  committee  had  materially  changed  the  provision  suggested  hy 
Madison  and  intended  to  authorize  an  intermediate  election  of  a  Presi- 
dent ;  and,  consequently,  on  September  15,  during  the  comparison  by  the 
Convention  of  the  report  of  the  Committee  on  Style  with  the  articles 
agreed  on,  Madison's  alteration  was  again  inserted  by  substituting  the 
words  "  or  a  President  be  elected  "  for  the  words  "  or  the  period  for 
choosing  another  President  arrive.' ' 


ARTICLE  R,  SECTION  1,  CLAUSES  7  AND  8. 

The  President  shall,  at  Btated  Times,  receive  for  his  Services,  a  Compensation, 
which  shall  neither  be  encreased  nor  diminished  during  the  Period  for  which  he  shall 
have  been  elected,  and  he  shall  not  reeeive  within  that  Period  any  other  Emolument 
from  the  United  States,  or  any  of  them 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following  Oath  or 
Affirmation: — "I  do  solemnly  Bwear  (or  affirm)  that  I  will  faithfully  execute  the 
Office  of  President  of  the  United  States,  and  will  to  the  best  of  my  Ability,  preserve, 
protect  and  defend  the  Constitution  of  the  United  States." 

It  has  been  shown  that  the  resolution  in  regard  to  the  Executive; 
which  was  referred  to  the  Committee  of  Detail,  contained  a  provision 
that  he  should  "  receive  a  fixed  compensation  for  the  devotion  of  his 
time  to  the  public  service,  to  be  paid  out  of  the  public  treasury:  "  and 
another  of  the  resolutions  provided  that  the  Executive,  as  well  as  other 
officers,  "  ought  to  be  bound  by  oath  to  support  the  Articles  of  Union.' ' 
Randolph's  draft  does  not  contain  anything  of  interest  in  carrying  out 
these  provisions  except  a  marginal  memorandum  by  Rutledge  as  to  the 
salary:  — "  No  increase  or  decrease  during  \h$  teriji  of  service  of  the 
Executive.' '  This  was  adopted  by  the  committee,  and  the  following 
reported  as  a  part  of  the  second  section  of  Article  X. :  — 

"...  He  shall,  at  stated  times,  receive  for  his-  services  a  compensation,  which 
shall  neither  be  increased  nor  diminished  during  his  continuance  in  office.  Before  he 
shaJl  enter  on  the  duties  of  his  department,  he  shall  take  the  following  oath  of  affirma- 
tion, 'I, ,  solemnly  swear  (or  affirm)   that  I  will  faithfully  execute  the  office 

of  President  of  the  United  States  of  America.'  .  /  ." 

When  these  provisions  came  up  for  consideration  on  August  27,  the 
oath  to  be  required  of  the  Executive  was  enlarged,  on  motion  of  litaspn 
10  F.  a  A.— 8 
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and  Madison,  by  adding,  "  and  will,  to  the  best  of  my  judgment  and 
power,  preserve,  protect,  and  defend,  the  Constitution  of  the  United 
States: "  and  the  clause  with  this  amendment  was  referred  to  the  Com- 
mittee on  Style.     They  reported  it  as  follows :  — 

"The  President  shall,  at  stated  times,  receive  a  fixed  compensation  for  his 
services,  which  shall  neither  be  increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected. 

"Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath 
or  affirmation: — 

"'I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of 
President  of  the  United  States,  and  will,  to  the  best  of  my  judgment  and  power, 
preserve,  protect,  and  defend  the  Constitution  of  the  United  States.'  " 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the 
seventh  clause  was  amended  *  by  inserting  the  words  ' '  receive  for  his 
services  a  compensation  "  in  lieu  of  "  receive  a  fixed  compensation  for 
his  services,' '  and  the  following  words  were,  on  motion  of  Rutledge  and 
Franklin,  added,f  by  a  vote  of  seven  to  four,  at  the  end:  — "  and  he 
shall  not  receive,  within  that  period,  any  other  emolument  from  the 
United  States  or  any  of  them.,,  This  provision,  it  is  to  be  observed,  is 
to  some  extent  similar  to  one  contained  in  the  series  of  resolutions 
introduced  into  the  Convention  on  August  20  by  Charles  Pinckney  in 
the  following  words:  — "  No  person  holding  the  office  of  President  of 
the  United  States  .  .  .  shall  be  capable  of  holding  at  the  same  time, 
any  other  office  of  trust  or  emolument  under  the  United  States,  or  an 
individual  State."  This  had  been  referred  to  the  Committee  of  Detail, 
but  had  not  been  incorporated  by  them  into  the  Constitution  they 
reported. 

On  the  same  day  the  eighth  clause  was  amended:);  by  inserting 
"  abilities  "  for  "  judgment  "  in  the  oath  to  be  taken  by  the  President: 
but  this  seems  to  have  been  interpreted  as  cancelling  "  judgment/'  and 
inserting  "  ability  "  for  "  power." 


ARTICLE  II.,  SECTION  2,  CLAUSE  1. 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the  United 
States,  and  of  the  Militia  of  the  several  States,  when  called  into  the  actual  Service  of 
the  United  States;  .  .  .  and  he  shall  have  Power  to  grant  Reprieves  and  Pardons 
for  Offences  against  the  United  States,  except  in  Cases  of  Impeachment. 

Charles  Pinckney 's  speeches  §  show  that  his  draft  provided  that  the 
Executive  should  be  commander-in-chief  of  the  land  and  naval  forces; 

*  Elliot,  i.  314.  "" 

tlbid.,  i.  313;  v.  549. 

X  Ibid.,  i.  314. 

|  Moore's  American  Eloquence,  i.  364. 
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and  the  New  Jersey  plan  provided  in  its  fourth  resolution  that  the 
Executive,  to  consist  of  more  than  one  person,  ought  "to  direct  all 
military  operations:  —  provided  that  none  of  the  persons  composing 
the  federal  executive  shall,  on  any  occasion,  take  command  of  any 
troops,  so  as  personally  to  conduct  any  military  enterprise,  as  general, 
or  in  any  other  capacity.' '  The  resolutions  adopted  by  the  Convention 
and  referred  to  the  Committee  of  Detail  did  not,  however,  contain  any- 
thing upon  the  subject:  but  Randolph  wrote  in  his  draft,  immediately 
after  the  power  to  carry  into  execution  the  national  laws,  quite  elabo- 
rate provisions  as  to  the  federal  executive's  control  of  the  State  militia. 
These  were,  however,  cancelled  later,  and  Rutledge  wrote  on  the  margin 
instead  of  them: — "  to  be  commander-in-chief  of  the  land  and  naval 
forces  of  the  Union  and  of  the  militia  of  the  several  States.' '  Rutledge 
also  interlined,  at  the  end  of  the  powers  of  the  executive,  "  The  power 
of  pardoning  vested  in  the  Executive :  his  pardon  shall  not  however  be 
pleadable  to  an  impeachment.' '  In  the  report  of  the  committee  these 
suggestions  were  adopted,  and  formed  part  of  the  second  section  of  the 
tenth  article,  as  follows :  — 

"...  He  shall  have  power  to  grant  reprieves  and  pardons,  but  his  pardon 
fehall  not  be  pleadable  in  bar  of  an  impeachment.  He  shall  be  commander-in-cnief  of 
the  army  and  navy  of  the  United  States,  and  of  the  militia  of  the  several  States.    .    .    ." 

On  August  25,  the  words  "  except  in  cases  of  impeachment  "  were 
inserted  after  "  pardons,"  and  the  words  "  but  his  pardon  shall  not  be 
pleadable  in  bar  of  an  impeachment"  were  disapproved;  and  on 
August  27  the  clause  giving  the  executive  the  command  of  the  militia 
of  the  several  States  was  amended  on  motion  of  Sherman  by  adding  the 
words  "  when  called  into  the  actual  service  of  the  Uxdted  States."  The 
Committee  on  Style  reported  the  clause  as  follows :  — 

"Section  2.  The  President  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  United  States,  and  of  the  militia  of  the  several  states,  when  called  into  the 
actual  service  of  the  United  States. 

"...  And  he  shall  have  power  to  grant  reprieves  and  pardons  for  offences 
against  the  United  States,  except  in  cases  of  impeachment." 

i 
The  committee  had  apparently  not  approved  of  the  proposal  con- 
tained in  a  motion  which  was  made  by  Randolph  on  September  10 
relating  to  pardons  in  treason,  and  referred  to  them,  but  no  record  of 
which  has  been  preserved.  On  September  15,  however,  during  the 
comparison  by  the  Convention  of  the  report  of  the  Committee  on  Style 
with  the  articles  agreed  on,  Randolph  probably  made  the  same  pro- 
posal; he  moved  to  amend  the  first  clause  of  the. second  section  of 
Article  II.  so  as  to  except  cases  of  treason  from  the  President's  power 
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of  pardon;  the  President  himself  might  be  guilty,  and  the  traitors  might 
be  his  own  instruments.  Mason  supported  the  motion,  but  Gouverneur 
Morris  would  prefer  that  there  should  be  no  pardon  for  treason  rather 
than  let  the  power  devolve  on  the  legislature.  Wilson  thought  the 
power  should  remain  with  the  President,  and  remarked  that  he  could 
be  impeached,  if  guilty.  King  suggested  to  join  the  Senate  with  the 
President  in  pardoning,  and  Madison  approved  of  this.  No  such 
motion  was,  however,  made,  and  Randolph's  motion  was  lost  by  two 
votes  to  eight. 


ARTICLE  H,  SECTION  2,  CLAUSE  1. 

[The  President  shall]  ...  he  may  require  the  Opinion,  in  writing,  of  the 
principal  Officer  in  each  of  the  executive  Departments,  upon  any  Subject  relating  to 
the  Duties  of  their  respective  Offices,    ... 

This  clause  grew  out  of  the  efforts  of  some  members  to  establish  a 
cabinet  for  the  President.  Charles  Pinckney's  speeches*  show  that  his 
draft  provided  that  the  executive  should  have  the  right  to  consider  the 
principals  of  the  departments  of  foreign  affairs,  of  war,  of  the  treasury, 
and  of  the  admiralty,  his  cabinet ;  and  at  an  early  stage  of  the  proceed- 
ings, on  June  1,  Gerry  stated  that  he  was  in  favor  of  annexing  a  council 
to  the  executive.  There  was,  however,  nothing  upon  the  subject  in  the 
resolutions  referred  to  the  Committee  of  Detail,  nor  does  either  Ran- 
dolph's committee  draft  or  the  draft  they  reported  to  the  Convention 
on  August  6  contain  any  provision  in  regard  to  a  cabinet  or  council. 
On  August  18,  however,  Ellsworth  observed  that  no  council  had  yet 
been  provided  for  the  President,  and  said  that  he  thought  there  ought 
to  be  one;  he  suggested  that  it  should  be  composed  of  the  president  of 
the  Senate,  the  chief  justice,  and  the  ministers  of  foreign  and  domestic 
affairs,  war,  finance,  and  marine.  They  should  only  advise  the  Presi- 
dent, he  thought,  and  not  conclude  him.  Charles  Pinckney  wanted  the 
proposition  to  lie  over,  as  Gouverneur  Morris  had  given  notice  of  a 
like  proposal ;  his  own  idea  was  that  the  President  should  be  authorized 
to  call  for  advice  or  not,  as  he  pleased.  An  able  council  would  thwart 
him,  while  he  would  shelter  himself  under  the  sanction  of  a  weak  one. 
Gerry  was  opposed  to  letting  the  heads  of  departments  have  anything 
to  do  with  legislation,  as  they  will  be  fully  taken  up  with  other  matters ; 
he  mentioned  in  particular  the  chief  justice.  Dickinson  thought  that 
the  great  appointments  should  be  made  by  the  legislature,  and  that  they 

#  Moore's  American   Eloquence,  i.   364. 
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could  then  be  properly  consulted  by  the  executive.     The  subject  then 
lay  over  by  general  consent. 

On  August  20,  Gouverneur  Morris  introduced  and  had  referred  to 
the  Committee  of  Detail  his  plan ;  he  proposed  a  council  of  state,  to  con- 
sist of  the  chief  justice  and  the  secretaries  of  domestic  affairs,  of  com- 
merce and  finance,  of  foreign  affairs,  of  war,  of  the  marine,  and  of 
state;  and  he  provided  that  the  President  might  submit  any  matter  to 
this  council  for  their  discussion,  but  should  "in  all  cases  exercise  his 
own  judgment,  and  either  conform  to  such  opinions  or  not,  as  he  may 
think  proper."  On  August  22  this  committee  reported,  recommending 
to  insert  the  following  after  the  second  section  as  a  third  section :  — 

"The  President  of  the  United  States  shall  have  a  privy  council,  which  shall  con- 
sist of  the  president  of  the  Senate,  the  speaker  of  the  House  of  Representatives,  the 
chief  justice  of  the  Supreme  Court,  and  the  principal  officer  in  the  respective  depart- 
ments of  foreign  affairs,  domestic  affairs,  war,  marine,  and  finance,  as  such  depart- 
ments of  office  shall  from  time  to  time  be  established;  whose  duty  it  shall  be  to  advise 
him  in  matters,  respecting  the  execution  of  his  office,  which  he  shall  think  proper  to 
lay  before  them;  but  their  advice  shall  not  conclude  him,  nor  affect  his  responsibility 
for  the  measures  which  he  shall  adopt." 

This  clause  does  not  seem  to  have  been  considered  by  the  Conven- 
tion, and  the  matter  went,  therefore,  to  the  Committee  on  Unfinished 
Portions,  which  reported  on  September  4  in  part  as  follows  upon  the 
powers  of  the  President :  — 

"After  the  words  '  into  the  service  of  the  United  States,'  in  the  2d  section  10th 
article,  add,  '  and  may  require  the  opinion  in  writing  of  the  principal  officer  in  each 
of  the  executive  departments,  upon  any  subject  relating  to  the  duties  of  their  respective 
offices., " 

When  this  clause  came  up  in  the  Convention,  on  September  7,  Mason 
objected  strongly  to  the  rejection  of  a  council  for  the  President,  and 
said  "  the  grand  seignor  himself  had  his  divan:  "  and  he  moved  the 
following,  which  he  had  suggested  in  debate  earlier  the  same  day :  — 

"That  it  be  an  instruction  to  the  committee  of  the  states  to  prepare  a  clause  or 
clauses  for  establishing  an  executive  council,  as  a  council  of  state  for  the  President 
of  the  United  States;  to  consist  of  six  members,  two  of  which  from  the  Eastern,  two 
from  the  Middle,  and  two  from  the  Southern  States;  with  a  rotation  and  duration  of 
office  similar  to  those  of  the  Senate;  such  council  to  be  appointed  by  the  legislature,  or 
by  the  Senate." 

Franklin  and  Madison  were  in  favor  of  the  motion,  and  Wilson  and 
•Dickinson  were  in  favor  of  some  sort  of  council.  Gouverneur  Morris 
was  against  it,  and  explained  that  the  committee  had  considered  the 
question,  but  thought  that  it  would  merely  result  in  the  President's 
acquiring  their  protection  for  his  wrong  measures.  Mason's  motion 
was  lost  by  eight  States  to  three,  and  the  clause  as  reported  was 
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approved,  and  later  reported  in  the  same  language  by  the  Committee 
on  Style. 


ARTICLE  IL,  SECTION  2,  CLAUSE  2. 

He  shall  hare  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to  make 
Treaties,  provided  two  thirds  of  the  Senators  present  concur.    .   .    . 

This  clause  originated  entirely  in  the  Committee  of  Detail,  and  in 
the  later  proceedings  of  the  Convention.  Randolph  wrote  at  one  time 
in  his  committee  draft  among  the  legislative  powers  the  following 
words: — 

"ITo  make  treaties  of  commerce  under  the  foregoing  restrictions:  4.  To  make 
treaties  of  peace  or  alliance  under  the  foregoing  restrictions,  and  without  the  surrender 
of  territory  for  an  equivalent*  and  in  no  case  unless  a  superior  title." 

These  powers  are,  however,  marked  by  him  on  the  margin,  "qu: 
as  to  senate/*  and  were  later  cancelled.  He  had  also  inserted  at  one 
time  a  legislative  power  "  17.  To  send  embassadors."  but  had  later 
cancelled  this*  too.  AD  these  powers  were  then  transferred  to  the 
Senate,  and  he  wrote  in  a  subsequent  part  of  his  draft. '*  3L  The  powers 
destined  for  the  Senate  peculiarly  are  1.  To  make  treaties  of  commerce : 
±  To  make  treaties  of  peace  and  alliar.ce :  3.  To  appoint  the  judiciary : 
•L  [This  in  Rutledge's  hand- writing.]  To  send  embassadors. *'  The 
Committee  of  Detail  adopted  in  the  main  these  latter  ideas,  and  vested 
:he  treaty-making  power  in  the  Senate  by  the  £rst  section  of  the  ninth 
article.  whi*h  read: — "The  Senate  of  the  United  States  shall  have 
power  to  make  treaties,  and  arivint  ambassadors,  and  judges  of  the 
Surreme  Court."  When  this  clause  came  up  in  the  Convention  on 
Aujrus;  23.  Gouvemeur  M.xrris  doubted  whether  he  should  agree  to  it 
a:  all  hut  m.^ved  an  amendment  that  ~  n?  treaty  shall  be  binding  on 
the  United.  States  whu-h  is  n:t  ratined  by  law/*  The  inconvenience  of 
this  in  Ri:h  .*a<e^  as  treaties  :t  a'Van.-e  £:r  war  w*s  p  inted  out;  and. 
ai~er  seme  sl:crt  dfbate*  the  wh;le  clause  wa>  referred  baek  to  the 
r:mmit"ee  .;£  rSrtail 

This  *:mmr.te<e.  however.  £:I  r.:t  make  ar.y  fur-her  rerort  tipon  the 
sul:;:*:.  so  it  *:::  •*  the  C:r.- -.-ee  :~  V  f."  >v  i  ?;r;  -^  and  they 
r«r»:r::ol  :~  S*y-.r::or  4  trj7>t\7-~ £  -S  y»  wer  to  :r:ake  tr*a*ies  to  the 
?tr**i£:z:  by  j  .1  %vh  ve  a.::;-?  i  .i  **>---  ;:  the  Senate.  This 
:i:i  Tij  7^/:a:*>  .l:?-  ?d  t-o:±.  a  >  0-o-s*  .  *i  *t  >;r:azi.  male  during 
"-*  - -^  -xk;u.  ;:  m  *  ;u  I  .  a-       1*  :  *>  \  -—  <^«-  -j  j-  -%^  $^*ti;n  of  the 
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draft  of  August  6  now  under  discussion  vested  in  the  Senate  the  appoint- 
ment of  the  judges  and  some  other  officers,  as  well  as  the  power  to 
make  treaties;  but  the  appointment  of  officers  by  so  large  a  body  as 
the  Senate  met  with  much  objection,  and  on  July  18,  during  the  dis- 
cussion of  the  appointment  of  the  judges,  Gorham  had  suggested  that 
they  be  appointed  by  the  executive  with  the  advice  and  consent  of  the 
second  branch  (Article  III.,  Generally)  in  the  mode  prescribed  by  the 
Constitution  of  Massachusetts;  he  said  that  "  this  mode  had  been  long 
practised  in  that  country,  and  was  found  to  answer  perfectly  well.,, 
Motions  in  favor  of  this  suggestion  were  defeated,  and  the  Convention 
resolved  at  that  time  to  leave  the  appointment  of  the  judges  to  the 
Senate;  but  it  is  likely  that  Gorham 's  proposal  led  to  the  change,  and 
the  Committee  on  Unfinished  Portions  in  their  report  of  September  4 
vested  both  the  power  to  make  treaties  and  to  appoint  officers  generally 
b  the  President,  by  and  with  the  advice  and  consent  of  the  Senate ;  they 
reported  as  follows:  — 

"The  President,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  have 
power  to  make  treaties;  .  .  .  But  no  treaty  shall  be  made  without  the  consent  of 
two  thirds  of  the  members  present." 

When  this  provision  came  up  in  the  Convention,  on  September  7  and 
8,  Wilson  moved  to  add  the  words  "and  House  of  Representatives" 
after  "  Senate,"  but  there  was  no  debate  upon  the  motion,  and  Pennsyl- 
vania alone  voted  in  its  favor. 

The  clause  requiring  two-thirds  of  the  Senators  present  to  ratify  a 
treaty  was  a  subject  of  a  good  deal  of  difference  of  opinion.  Wilson 
and  King  objected  to  it,  and  Madison  moved  to  insert  an  exception  as 
to  treaties  of  peace,  so  that  they  could  be  ratified  by  a  majority,  and 
this  was  agreed  to  nem.  con.,  but  was  again  struck  out  the  next  day 
(September  8)  by  eight  States  to  three.  King  and  Wilson  wanted  to 
strike  out  entirely  the  requirement  of  two-thirds,  but  only  Delaware 
supported  them.#  Rutledge  and  Gerry  then  moved  that  "  no  treaty 
shall  be  made  without  the  consent  of  two-thirds  of  all  the  members  of 
the  Senate,"  in  accordance  with  the  example  in  the  present  Congress, 
but  the  difference  that  the  President's  consent  will  be  necessary  was 
pointed  out,  and  the  motion  was  defeated,  as  was  also  one  of  Sherman, 
that  "  no  treaty  shall  be  made  without  a  majority  of  the  whole  number 
of  the  Senate/'  and  also  another  of  Williamson  and  Gerry  to  require 
previous  notice  to  members  and  a  reasonable  time  to  attend.     The  clause 

•  Elliot,  v.  624-527. 
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48  reported  was  then  approved,  and  the  Committee  on  Style  reported 
it  later  as  follows :  — 

;    "  He  shall  have  power  *  by  and  with  the  advice  and  consent  of  the  Senate,  to  makf 
treaties,  provided  two  thirds  of  the  senators  present  concur." 


ARTICLE  n.f  SECTION  2,  CLAUSES  2  AND  3. 

»  »  »  and  he  shall  nominate,  and  by  and  with  the  Advice  and  Consent  of  the 
Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the 
supreme  Court,  and  all  other  Officers  of  the  United  States,  whose  Appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established  by  Law:  but  the 
Congress  may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  m  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen  during 
the  recess  of  the  Senate,  by  granting  Commissions  which  shall  expire  at  the  End  of 
their  next  Session. 

.  Charles  Pinckney's  speeches*  show  that  his  draft  of  a  constitution 
called  for  an  executive  with  power  to  appoint  all  officers  except  judges 
and  foreign  ministers,  but  there  is  nothing  to  show  how  he  provided 
for  the  selection  of  these  latter.  The  New  Jersey  resolutions  conferred 
power  on  the  executive  to  appoint  the  judges  and  all  federal  officers  not 
otherwise  provided  for;  and  these  two  outlines  were  referred  to  the 
Committee  of  Detail,  though  without  the  approval  of  the  Convention. 
The  only  provisions  upon  the  subject  which  the  Convention  had 
approved  were  contained  in  the  fourteenth  and  twelfth  resolutions 
referred  to  that  committee:  these  provided  respectively  for  a  national 
judiciary,  which  should  be  appointed  by  the  second  branch  of  the 
national  legislature,  and  for  a  national  executive  with  power  "  to  appoint 
to.  offices  in  cases  not  otherwise  provided  for." 

.  Randolph's  committee  draft  at  one  time  conferred  upon  the  legis- 
lature the  power  to  send  ambassadors,  but  this  was  cancelled ;  and  the 
same  power  was  inserted,  in  the  handwriting  of  Rutledge,  among  those 
designed  peculiarly  for  the  Senate.  To  this  same  branch  also  was 
assigned  by  Randolph's  draft  the  right  to  appoint  the  judiciary,  while 
among  the  powers  conferred  on  the  executive  was  one  "  to  appoint  to 
offices,  not  otherwise  provided  for  by  the  constitution."  The  com- 
mittee, in  the  draft  reported  on  August  6,  provided  by  the  first  section 
of  the  ninth  article  that  "  the  Senate  of  the  United  States  shall  have 
power  to  .  .  .  appoint  ambassadors,  and  judges  of  the  Supreme 
Court;  "  and  by  the  second  section  of  the  tenth  article,  that  "  He  [the 


*  Moore's  American  Eloquence,  i.   364. 
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President]  shall    .    .    .    appoint  officers  in  all  cases  not  otherwise  pro- 
vided  for  by  this  Constitution." 

In  the  discussion  of  the  judicial  department  on  July  18,  Gorham  had 
moved  that  the  judges  should  be  appointed  by  the  executive  with  the 
advice  and  consent  of  the  second  branch,  in  the  mode  prescribed  by  the 
constitution  of  Massachusetts,  and  upon  the  defeat  of  this  Madison  had 
moved  that  they  be  appointed  by  the  executive  subject  to.  disapproval 
by  two-thirds  of  the  Senate ;  but  this  was  also  defeated  on  the  21st,  and 
the  appointment  of  the  judges  by  the  Senate  approved,  and  the  resolu- 
tion so  referred  to  the  Committee  of  Detail. 

When  the  clause  as  to  the  Senate's  appointing  ambassadors  and 
judges  of  the  Supreme  Court  came  up  in  the  Convention  on  August  23, 
Gonverneur  Morris  and  Wilson  argued  against  the  appointment  of 
officers  by  so  large  a  body  as  the  Senate,  and  Morris  doubted  whether 
he  should  agree  to  it  at  all.  After  some  slight  debate,  and  after  the 
words  "  and  other  public  ministers  "  had  been  inserted  after 
"  ambassadors,' 9  the  clause  was  referred  again  to  the  Committee  of 
Detail. 

When  the  clause  as  to  the  appointment  of  officers  by  the  President 
in  all  cases  not  otherwise  provided  for  came  up  in  the  Convention  on 
August  24,  Madison  moved  to  amend  so  as  to  read  that  he  may  appoint 
"  to  offices,"  in  order  to  make  it  clear  that  there  was  no  intention  to 
authorize  him  to  appoint  officers  without  a  previous  creation  of  the 
office  by  the  legislature.  This  was  carried,  and  then  Dickinson  moved 
to  amend  so  as  to  read  "  and  shall  appoint  to  all  offices  established  by 
this  Constitution,  except  in  cases  herein  otherwise  provided  for ;  and  to 
all  offices  which  may  hereafter  be  created  by  law."  This  was  also 
carried,  and  then  Dickinson  moved  further  to  amend  by  adding  after 
the  above  the  words  "  except  where,  by  law,  the  appointment  shall  be 
vested  in  the  legislatures  or  executives  of  the  several  states;  "  but  the 
motion  was  negatived  without  a  count  of  votes,  Wilson  and  Gouverneur 
Morris  urging  that  its  result  would  be  to  make  the  States  able  to 
dictate  terms  to  Congress  and  secure  the  appointments  for  themselves. 

It  has  been  seen  that  the  clause  of  the  draft  of  August  6  referring  to 
the  Senate  the  power  to  appoint  certain  officers  was  referred  again  to 
the  Committee  of  Detail.    This  committee  did  not,  however,  report;  so. 
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the  matter  went  to  the  Committee  on  Unfinished  Portions,  and  they 
treated  the  whole  subject  of  appointments  as  before  them,  and  reported 
on  September  4,  transferring  the  power  to  appoint  officers  generally,  as 
well  as  the  power  to  make  treaties,  to  the  President,  by  and  with  the 
.advice  and  consent  of  the  Senate.  This  idea  was  doubtless  derived  from 
the  above-mentioned  suggestion  of  Gorham  to  adopt  the  method  of 
appointment  practised  in  Massachusetts  (see  above,  and  also  "Article 
III.,  Generally  "),  which  had,  however,  been  defeated  by  the  Convention 
at  the  time  Gorham  suggested  it.  The  committee  reported  the  matter 
in  the  following  form : — 

"  .  .  .  and  he  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  ambassadors,  and  other  public  ministers,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States,  whose  appointments  are  not  other- 
wise herein  provided  for." 

When  this  clause  came  up  in  the  Convention  on  September  7,  the 
language  as  to  the  President's  power  of  appointment  was  changed  in 
one  particular  to  correspond  with  a  former  phrase, — "  ambassadors, 
other  public  ministers,  and  consuls,"  —  and  then  agreed  to.  Wilson 
had  objected  to  the  mode  of  appointment,  but  he  made  no  motion. 

On  motion  of  Spaight,  the  following  was  inserted: — "  the  President 
shall  have  power  to  fill  up  all  vacancies  that  may  happen  during  the 
recess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  the  next  session  of  the  Senate. " 

Gerry  moved,  on  September  8,  that  "no  officer  shall  be  appointed 
but  to  offices  created  by  law/*  but  it  was  rejected  as  unnecessary.  He 
later  moved,  "  the  legislature  shall  have  the  sole  right  of  establishing 
offices  not  heretofore  provided  for/*  but  this  was  also  negatived.  The 
matter  was  then  referred  to  the  Committee  on  Style  in  the  form  which 
has  been  shown,  and  they  reported  it  as  follows: — 

*  .  .  .  and  he  &haU  nominate,  and  bv  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint,  ambassadors,  other  public  rcicis:er^  and  consols,  judges  of 
the  Supreme  Court,  and  all  other  officers  at  the  United  State*,  whose  appointments 
axe  not  herein  otherwise  provided  for. 

*  The  President  shall  hare  power  to  fill  up  all  Tacanvies  that  may  happen  dnri 
the  reeesa  of  the  Senate,  by  granti^jr  coeinit^v  ess  which  shall  expire  at  the  end 
th*  next  session 

On  September  13.  during  the  comparison  by  the  Convention  of  the 
report  of  the  Cocunittee  on  Style  with  the  articles  agreed  on.  the  clause 
as  to  the  Preside:;;  *s  power  of  arivi*:::uen:  was  araenied  by  adding 
a:  the  end  :he  words  *•  aid  which  shjul  he  es:.ih:i>hed  bv  lav:  ~  and  on 
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the  same  day  Gouverneur  Morris  moved  to  amend  further  by  adding  at 
the  same  place  the  following  clause :  —  * '  but  the  Congress  may  by  law 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments.7 '  This  suggestion  was  probably  led  to  by  the  objections  made 
to  the  Senate  either  as  an  original  appointing  body  or  as  one  to  con,- 
firm  the  appointments  of  the  President.  Some  members  thought  the 
Senate  would  have  to  be  constantly  in  session  for  this  purpose,  but 
King  had  answered  *  that  he  supposed  the  minor  officers  would  be 
appointed  by  the  higher  officers  of  the  departments.  Sherman  seconded 
Gouverneur  Morris's  motion,  but  Madison  thought  it  did  not  go  far 
enough,  if  necessary  at  all,  for  superior  officers  below  the  heads  of 
departments  ought,  in  some  cases,  to  have  the  appointments  to  minor 
offices.  Morris  thought  there  was  no  necessity  for  this,  for  blank  com- 
missions could  be  sent.  The  motion  was  lost  by  an  even  division,  but 
it  was  urged  that  it  be  put  again,  as  some  such  provision  was  too  neces- 
sary to  be  omitted.    The  motion  was  then  agreed  to  nem.  con. 


ABTICLE  H.,  SECTION  3. 

He  shall  from  time  to  time  give  to  the  Congress  Information  of  the  state  of  the 
Union,  and  recommend  to  their  Consideration  such  Measures  as  he  shall  judge  neces- 
sary and  expedient ;  he  may,  on  extraordinary  Occasions,  convene  both  Houses,  or  either 
of  them,  and,  in  Case  of  Disagreement  between  them,  with  Respect  to  the  Time  of 
Adjournment,  he  may  adjourn  them  to  such  Time  as  he  shall  think  proper;  he  shall 
receive  Ambassadors  and  other  public  Ministers;  he  shall  take  Care  that  the  Laws  be 
faithfully  executed,  and  shall  Commission  all  the  Officers  of  the  United  States. 

Charles  Pinckney's  speeches  t  show  that  his  draft  provided  that  the 
executive  might  convene  and  prorogue  the  legislature  upon  special  occa- 
sions when  they  could  not  agree,  but  the  resolutions  of  the  Convention 
contained  nothing  upon  these  subjects  nor  upon  the  others  here  con- 
cerned. Randolph's  committee  draft,  however,  contains  among  the 
powers  of  the  executive  the  following  memoranda:  —  "  receiving  ambas- 
sadors: commissioning  officers:  convene  legislature;"  and  Butledge 
wrote  on  the  margin  that  the  executive  "  shall  propose  to  the  Legisla- 
ture from  Time  to  Time  by  Speech  or  Message  such  Measures  as  con- 
cern the  Union."  The  Qommittee  of  Detail  reported  in  part  as  follows 
in  the  second  section  of  the  tenth  article :  — 

"He  shall,  from  time  to  time,  give  information  to  the  legislature  of  the  state  of 
the  Union.    He  may  recommend  to  their  consideration  such  measures  as  he  shall  judge 

•Elliot,  v.  523.  - 

t  Moore's  American  Eloquence,  i.  364. 
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necessary  and  expedient.  He  may  convene  them  on  extraordinary  occasions.  In  case 
of  disagreement  between  the  two  Houses,  with  regard  to  the  time  of  adjournment,  he 
may  adjourn  them  to  such  time  as  he  thinks  proper.  He  shall  take  care  that  the  laws 
of  the  United  States  be  duly  and  faithfully  executed.  He  shall  commission  all  the 
officers  of  the  United  States;  .  .  .  He  shall  receive  ambassadors,  and  may  correspond 
with  the  supreme  executives  of  the  several  states.1' 

This  section  was  taken  up  in  the  Convention  on  August  24,  and  the 
discussion  continued  on  the  25th.  The  clause  as  to  receiving  ambassa- 
dors was  enlarged  to  read  "  he  shall  receive  ambassadors  and  other 
public  ministers ;"  and  on  motion  of  Gouverneur  Morris  the  words 
authorizing  the  President  to  correspond  with  the  supreme  executives  of 
the  several'  States  were  cancelled,  on  the  ground  that  they  might  imply 
that  he  could  not  correspond  with  others. 

On  September  8  McHenry  called  attention  to  the  fact  that  the  Presi- 
dent had  not  yet  been  authorized  to  convene  the  Senate  by  itself,  and 
moved  to  amend  Article  X.,  Section  2,  by  striking  out  the  clause  as  to 
convening  the  legislature  and  inserting,  "  he  may  convene  both  or  either 
of  the  Houses  on  extraordinary  occasions/ '  and  this  was  soon  agreed 
to,  though  Wilson  said  he  should  vote  against  it,  because  it  implied  that 
the  Senate  might  be  in  session,  when  the  legislature  was  not,  which  he 
thought  improper. 

The  Committee  on  Style  transposed  this  matter  somewhat  and  reported 
it  as  follows:  — 

"Section  3.  He  shall,  from  time  to  time,  give  to  the  Congress  information  of  the 
state  of  the  Union,  and  recommend  to  their  consideration  such  measures  as  he  shall 
judge  necessary  and  expedient.  He  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them;  and  in  case  of  disagreement  between  them  with  respect  to 
the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think  proper. 
He  shall  receive  ambassadors  and  other  public  ministers.  He  shall  take  care  that  the 
laws  be  faithfully  executed;  and  shall  commission  all  the  officers  of  the  United  States." 


ARTICLE  R,  SECTION  4. 

The  President,  Vice-President,  and  all  civil  Officers  of  the  United  States,  shall  be 
removed  from  Office  on  Impeachment  for,  and  Conviction  of,  Treason,  Bribery,  or  other 
high  Crimes  and  Misdemeanors. 

Charles  Pinckney's  speeches*  show  that  his  draft  contained  a  clause 
making  the  President  impeachable,  and  the  Virginia  resolutions,  though 
they  did  not  specifically  provide  for  this,  possibly  recognized  impliedly 
the  same  thing,  for  they  required  an  oath  from  the  executive  and  other 
officers  and  gave  the  judiciary  jurisdiction  in  "impeachments  of  any 
national  officers."    When  the  Convention  came  on  June  2  to  discuss  the 

*  Moore's  American   Eloquence,  i.   364. 
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resolution  of  the  Virginia  plan  in  regard  to  the  executive,  Dickinson 
moved  to  add,  "  that  the  executive  be  made  removable  by  the  national 
legislature,  on  the  request  of  a  majority  of  the  legislatures  of  individual 
states,7 '  and  there  was  quite  a  discussion  of  the  subject.  Some  wanted 
to  make  him  removable  by  the  national  legislature  alone,  but  both  this 
and  Dickinson's  proposal  were  defeated;  and  on  motion  of  Williamson 
and  Davy  it  was  agreed  to  add  the  words,  "  and  to  be  removable  on 
impeachment  and  conviction  of  malpractice  or  neglect  of  duty:  "  and 
these  words  were  contained  in  the  ninth  resolution  reported  from  the 
committee  of  the  whole  on  June  13. 

The  New  Jersey  plan  provided  by  the  fourth  resolution  for  an  execu- 
tive to  be  "  removable  by  Congress,  on  application  by  a  majority  of 
the  executives  of  the  several  States;  "  but  the  Convention  went  on  with 
the  consideration  of  the  resolutions  reported  from  the  committee  of 
the  whole,  and  on  July  20  took  up  the  question  of  impeachments  of 
the  executive.  There  was  much  difference  of  opinion,  and  some  mem- 
bers opposed  any  impeachment  of  the  executive  himself,  and  thought 
his  agents  should  alone  be  punished.  The  Convention  adhered,  how- 
ever, by  a  vote  of  eight  to  two,  to  the  provision  already  reported,  and 
the  twelfth  resolution  referred  to  the  Committee  of  Detail  provided 
for  a  national  executive  to  consist  of  a  single  person,  "  to  be  removable 
on  impeachment,  and  conviction  of  malpractice  or  neglect  of  duty," 
while  the  sixteenth  resolution  provided  that  the  jurisdiction  of  the 
national  judiciary  should  extend  to  certain  described  cases,  "  and  to 
such  other  questions  as  involve  the  national  peace  and  harmony." 

Randolph's  committee  draft  contained  a  clause  as  to  the  executive 
"  to  be  removable  on  impeachment,  made  by  the  house  of  representa- 
tives, and  on  conviction  of  malpractice  or  neglect  of  duty  before  the 
supreme  judiciary:  "  but  the  words,  "  malpractice  or  neglect  of  duty  " 
are  cancelled,  and  "  Treason,  Bribery,  or  Corruption,"  interlined  in 
their  stead  in  Rutledge's  hand-writing.  These  suggestions  were  car- 
ried out  by  the  committee,  and  they  reported  as  follows  in  regard  to  the 
President  in  the  second  section  of  Article  X.  of  the  draft  of  August  6:  — 

".  .  .  He  shall  be  removed  from  his  office  on  impeachment  by  the  House  of 
Representatives,  and  conviction,  in  the  supreme  court,  of  treason,  bribery,  or  cor- 
ruption  .    .    ." 

This  was  postponed  on  August  27,  on  motion  of  Qouverneur  Morris, 
who  thought  the  tribunal  an  improper  one,  particularly  if  the  first  judge 
was  to  be  of  the  privy  council.    Not  being  taken  up  again  by  the  Con- 
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vention  it  went  to  the  Committee  on  Unfinished  Portions,  and  on  Sep- 
tember 4,  they  reported  as  follows:  — 

"The  latter  part  of  the  second  section,  Article  X.  to  read  as  follows: — 'He  shall 
be  removed  from  his  office,  on  impeachment  by  the  House  of  Representatives,  and  con- 
viction by  the  Senate,  for  treason  or  bribery'    .    .    ." 

That  portion  of  this  provision  which  concerns  the  forum  in  which 
impeachments  should  be  tried  has  been  considered  in  another  place 
(Article  I.,  Section  3,  Clause  6).  In  considering  the  other  branches  of 
the  clause,  on  September  8,  Mason  objected  to  its  being  restricted  to 
cases  of  treason  or  bribery;  he  moved  to  add  "  or  maladministration." 
Madison  thought  the  term  so  vague  that  it  would  be  equivalent  to  estab- 
lishing a  tenure  during  the  pleasure  of  the  Congress,  and  Mason  sub- 
stituted the  term,  "  other  high  crimes  and  misdemeanors  against  the 
State,"  which  was  agreed  to,  but  "  United  States  "  was  unanimously 
substituted  for  "  State  "  a  little  later.  The  following  was  also  added 
to  the  clause:  — "  The  Vice-President,  and  other  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  and  con- 
viction as  aforesaid/ '  and  with  these  amendments  the  matter  went  to 
the  Committee  on  Style,  which  reported  it  as  follows :  — 

"  Section  4.  The  President,  Vice-President,  and  all  civil  officers  of  the  United 
States,  shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors/' 


ARTICLE  m.,  GENEBALLY. 

Charles  Pinckney's  speeches  *  show  that  his  draft  gave  Congress 
power  to  establish  federal  courts  of  admiralty  and  for  some  other  pur- 
poses which  are  not  specified ;  and  the  ninth  of  the  Virginia  resolutions 
read  as  follows :  — 

"Resolved,  that  a  national  judiciary  be  established;  to  hold  their  offices  during 
good  behavior,  and  to  receive  punctually,  at  stated  times,  fixed  compensation  for  their 
services,  in  which  no  increase  or  diminution  shall  be  made  so  as  to  affect  the  persons 
actually  in  office  at  the  time  of  such  increase  or  diminution.  That  the  jurisdiction  of 
the  inferior  tribunals  shall  be  to  hear  and  determine,  in  the  first  instance,  and  of  the 
supreme  tribunal  to  hear  and  determine,  in  the  dernier  ressort,  all  piracies  and  felonies 
on  the  high  seas;  captures  from  an  enemy;  cases  in  which  foreigners,  or  citizens  of 
other  states,  applying  to  such  jurisdictions,  may  be  interested;  or  which  respect  the 
collection  of  the  national  revenue,  impeachments  of  any  national  officers,  and  questions 
which  may  involve  the  national  peace  or  harmony." 

When  the  Convention  took  this  clause  up  on  June  4,  the  words,  "  That 
a  national  judiciary  be  established  "  were  agreed  to,  and  the  words, 
"  to  consist  of   one  supreme   tribunal,    and   of  one   or  more  inferior 

*  Moore's  American  Eloquence,  i.   367. 
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tribunals  "  were  then  added*  and  the  next  day  the  words,  "  one  or 
more  "  were  cancelled.  The  words  "  to  be  chosen  by  the  national  legis- 
lature "  being  under  consideration  on  June  5,  "national  legislature" 
was  stricken  out  and  a  blank  left,  to  be  filled  up  later ;  and  then  some 
later  portions  were  added  and  others  postponed,  so  that  the  parts  of 
the  clause  which  had  been  approved  read  as  follows:  — 

"Resolved,  that  a  national  judiciary  be  established  to  consist  of  one  supreme  and 
inferior  tribunals;  to  be  chosen  by  ;  to  hold  their  office  during  good  behavior; 

and  to  receive  punctually  at  stated  times,  a  fixed  compensation  for  their  services,  in 
which  no  increase  or  diminution  shall  be  made,  so  as  to  affect  the  persons  actually  in 
office  at  the  time  of  such  increase  or  diminution." 

On  June  5  Rutledge  moved  to  strike  out  the  words,  "  and  of  inferior 
tribunals,"  on  the  grounds  that  the  State  tribunals  ought  to  be  left  to 
decide  in  the  first  instance,  subject  to  an  appeal,  and  that  the  provision 
would  create  great  obstacles  to  the  adoption  of  the  system.  Madison, 
Wilson,  and  Dickinson  opposed  the  motion,  and  insisted  that  the  right 
of  appeal  would  be  entirely  insufficient  to  correct  many  errors;  they 
thought  a  government  without  a  proper  executive  and  judiciary  would 
be  the  mere  trunk  of  a  body.  Rutledge 's  motion  was,  however,  carried, 
whereupon,  on  the  insistence  of  Dickinson,  Wilson,  and  Madison  as  to 
the  importance  of  at  least  the  power  to  establish  such  tribunals  in  case 
of  need,  the  resolution  was  amended  by  adding  the  words,  "  that  the 
national  legislature  be  empowered  to  institute  inferior  tribunals.' ' 

On  June  12  and  13  various  motions  were  made  as  to  the  jurisdiction 
of  the  Supreme  Court,  but  finally  on  motion  of  Randolph  and  Madison 
the  following  was  adopted  as  a  substitute  for  the  language  used  in  the 
Virginia  resolution:  —  "that  the  jurisdiction  of  the  national  judiciary 
shall  extend  to  cases  which  respect  the  collection  of  the  national  revenue, 
impeachments  of  any  national  officers,  and  questions  which  involve  the 
national  peace  and  harmony."  And  on  the  same  day  (June  13)  the 
earlier  part  of  this  clause  was,  on  motion  of  Madison,  amended,  by 
inserting  after  "one  supreme  tribunal"  the  words,  "the  judges  of 
which  to  be  appointed  by  the  second  branch  of  the  national  legislature." 
Charles  Pinckney  and  Sherman  had  wanted  them  to  be  appointed  by  the 
whole  legislature,  but  withdrew  their  motion  upon  Madison's  objecting 
to  such  a  method,  and  urging  the  Senate  instead. 

This  was  the  end  of  the  discussion  of  this  subject  in  committee  of 
the  whole,  and  the  matter  then  read  as  follows :  — 

11.  "Resolved,  That  a  national  judiciary  he  established,  to  consist  of  one  supreme 
tribunal,  the  judges  of  which  shall  be  appointed  by  the  second  branch  of  the  national 

•Elliot,  i.   144,   160,   161;   v.   128,   155. 
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legislature;  to  hold  their  offices  during  good  behavior,  and  to  receive  punctually,  at 
stated  times,  a  fixed  compensation  for  their  services,  in  which  no  increase  or  diminu- 
tion' shall  be  made  so  as  to  affect  the  persons  actually  in  office  at  the  time  of  suck 
increase  or  diminution. 

.  12, /'Resolved,  That  the  national  legislature  be  empowered  to  appoint  inferior 
tribunals. 

13:  "Resolved,  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  all 
cases  which  respect  the  collection  of  the  national  revenue,  impeachments  of  any  national 
officers,  and  questions  which  involve  the  national  peace  and  harmony." 

•  A  few  days  later  the  New  Jersey  plan  was  introduced,  the  fifth  reso- 
lution of  which  read  as  follows:  — 

"  Resolved,  That  a  federal  judiciary  be  established,  to  consist  of  a  supreme  tribunal, 
the  judges  of  which  to  be  appointed  "by  the  executive,  and  to  -hold  their  offices  during 
gopd  behavior;,  to. receive  punctually,  at  stated  times,  a  fixed  compensation  for  their 
services,  in  which  no  increase  nor  diminution  shall  be  made  so  as  to  affect  the  persons 
actually  in  office  at  the  time  of  such  increase  or  diminution.  That  the  judiciary  so 
established  shall  have  authority  to  hear  and  determine,  in  the  first  instance,  on  all 
impeachments  of  federal  officers,  and,  by  way  of  appeal,  in  the  dernier  ressort,  in  all 
cases  touching  the  rights  of  ambassadors;  in  all  cases  of  captures  from  an  enemy;  in 
411  -cases  of  piracies  and  felonies  on  the  high  seas;  in  all  cases  in  which  foreigners 
may,  be  interested;  in  the  construction  of  any  treaty  or  treaties,  or  which  may  arise  on 
ctny  of  the  acts  for  the  regulation  of  trade,  or  the  collection  of  the  federal  revenue: 
^hat  none  of  the  Judiciary  shall,  during  the  time  they  remain  in  office,  be  capable  of 
receiving  or  holding  any  other  office  or  appointment  during  their  term  of  service,  or 
far  thereafter." 

The  Convention,  however,  did  not  approve  the  New  Jersey  plan,  but 
took  up  again  the  resolutions  agreed  upon  in  committee  of  the  whole. 
On  July  18  and  21  the  whole  of  the  eleventh  resolution  was  approved, 
except  that  the  provision  against  increase  of  salary  was  stricken  out; 
this  Was'  done  on  motion  of  Gouverneur  Morris,  who  thought  the  legis- 
lature should  not  be  so  much  hampered.  Madison  thought  this  would 
increase  their  dependence  on  the  legislature,  and  suggested  that  it 
might  bo  possible  to  guard  against  the  variations  in  the  value  of  money 
by  taking  wheat  or  some  other  thing  of  permanent  value  as  a  standard, 
but  Gouverneur  Morris  argued  that  not  only  the  value  of  money  but 
the  state  of  society  may  alter,  and  that  the  salary  should  always  be 
regulated  by  the  manners  and  style  of  living.  The  words  as  to  "  no 
increase  "  were  then  struck  out  by  six  votes  to  two. 

,  The  point  most  discussed  was  as  to  the  method  of  appointment  of 
the  judges.  Gorham  suggested  that  they  be  appointed  by  the  executive, 
with  the  consent  and  advice  of  the  second  branch,  in  the  mode  practised 
by  the  constitution  of  Massachusetts.  Wilson  preferred  to  have  them 
appointed  bf  the  executive  alone,  while  Madison  suggested  that  they 
might  be  appointed  by  that  branch,  with  the  concurrence  of  one-third 
*t  least  of*  the  upper  House.    Luther  Martin,  Sherman,  and  Bedford 
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thought  their  appointment  should  remain  with  the  Senate.  Wilson's 
motion  was  defeated,  and  Gorham  then  moved  "  that  the  judges  be 
nominated  and  appointed  by  the  executive,  by  and  with  the  advice  and 
consent  of  the  second  branch ;  and  every  such  nomination  shall  be  made 
at  least  days  prior  to  such  appointment/ '     This  was  lost  by  an 

evenly  divided  vote,  and  Madison  then  moved  "  that  the  judges  should 
be  nominated  by  the  executive,  and  such  nomination  should  become  an 
appointment  if  not  disagreed  to  within  days  by  two-thirds  of 

the  second  branch."  This  was  postponed,  and  was  defeated  on  July  21, 
and  the  provision  for  their  appointment  by  the  second  branch  was 
approved  by  six  to  three. 

The  twelfth  resolution,  "that  the  national  legislature  be  empowered 
to  institute  inferior  tribunals/ '  was  considered  on  July  18,  and  was 
opposed  by  Butler  and  Luther  Martin,  and  supported  by  Gorham,  Ran- 
dolph, and  Gouverneur  Morris.  Gorham  observed  that  there  were 
already  federal  courts  in  the  States,  and  that  no  objections  were  made. 
Sherman  was  willing  to  grant  the  power  to  establish  the  courts,  but 
thought  that  the  state  tribunals  should  be  used  wherever  possible.  The 
clause  was  approved  nem.  con.  after  but  a  short  discussion. 

The  thirteenth  resolution  as  to  the  jurisdiction  of  the  national 
judiciary  met  with  several  criticisms  as  to  its  language,  and  after  the 
words  extending  it  to  the  impeachment  of  any  national  officers  were 
struck  out  on  July  18,  the  whole  clause  was  recast  by  Madison  to  read : 
— "  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  cases 
arising  under  laws  passed  by  the  general  legislature,  and  to  such  other 
questions  as  involve  the  national  peace  and  harmony,"  and  was  so 
agreed  to  nem.  con. 

The  resolutions  of  the  Convention  upon  the  subject  of  the  judiciary 
referred  to  the  Committee  of  Detail  were  therefore  as  follows :  — 

"  14.  Resolved,  That  a  national  judiciary  be  established,  to  consist  of  one  supreme 
tribunal,  the  judges  of  which  shall  be  appointed  by  the  second  branch  of  the  national 
legislature;  to  hold  their  offices  during  good  behavior;  to  receive  punctually,  at  stated 
times,  a  fixed  compensation  for  their  services,  in  which  no  diminution  shall  be  made, 
so  as  to  affect'  the  persons  actually  in  office  at  the  time  of  such  diminution. 

"15.  Resolved,  That  the  national  legislature  be  empowered  to  appoint  inferior 
tribunals. 

"  16.  Resolved,  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to 
cases  arising  under  laws  passed  bv  the  general  legislature,  and  to  such  other  questions 
as  involve  the  national  peace  ana  harmony." 
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ARTICLE  HL,  SECTION  1. 

The  judicial  Power  of  the  United  States,  shall  be  vested  in  one  supreme  Court, 
and  in  such  inferior  Courts  as  the  Congress  may  from  time  to  time  ordain  and 
establish   .    .    . 

In  carrying  out  the  resolutions  of  the  Convention  upon  the  subject 
of  the  judiciary,  which  have  been  followed  under  the  heading  of  "Article 
HI.,  Generally,"  Randolph  did  little  more  in  his  draft  than  make  a 
separate  memorandum  of  the  provisions  in  question ;  touching  the  matter 
here  concerned,  he  wrote:  —  "  the  judiciary  shall  consist  of  one  supreme 
tribunal  .  .  .  and  of  such  inferior  tribunals,  as  the  legislature  may 
establish."  The  committee  reported  the  following  as  the  first  section 
of  the  eleventh  article :  — 

"The  judicial  power  of  the  United  States  shall  be  vested  in  one  supreme  court, 
and  in  such  inferior  courts  as  shall,  when  necessary,  from  time  to  time,  be  constituted 
by  the  legislature  of  the  United  States." 

"When  this  clause  came  up  before  the  Convention  on  August  27,  Dr. 
Johnson  suggested  that  the  judicial  power  ought  to  extend  to  equity  as 
well  as  law,  and  accordingly  moved  to  insert  "  both  in  law  and  equity  " 
after  the  words  "United  States."  Read  objected  to  vesting  these 
powers  in  the  same  court,  but  the  Convention  agreed  to  the  amendment, 
and  the  clause  was  later  referred,  with  this  amendment,  to  the  Com- 
mittee on  Style,  which  reported  it  as  follows :  — 

"Article  III.,  Section  1.  The  judicial  power  of  the  United  States,  both  in  law 
and  equity,  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may,  from  time  to  time,  ordain  and  establish.    ..." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
"  both  in  law  and  equity  "  were  stricken  out,*  doubtless  because  it  was 
thought  that  the  extension  of  the  power  to  cases  in  equity  was  more 
properly  provided  for  in  the  second  section  of  the  same  article. 


ABTICLE  m.,  SECTION  1. 

.  .  •  The  Judges,  both  of  the  supreme  and  inferior  Courts,  shall  hold  their  Offices 
during  good  Behaviour,  and  shall,  at  stated  Times,  receive  for  their  Services,  a  Com- 
pensation, which  shall  not  be  diminished  during  their  Continuance  in  office. 

As  to  these  provisions,  also,  Kandolph's  draft  does  little  more  than 
carry  out  literally  the  directions  upon  the  subjects,  which  were  referred 
p.nd  have  been  followed  under  "Article  III.,  Generally."     He  wrote:  — 

*  Elliot,  i.  314. 
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"  all  the  judges  shall  hold  their  offices  during  good  behaviour ;  and 
shall  receive  punctually  at  stated  times  a  compensation  for  their  serv- 
ices, to  be  settled  by  the  legislature,  in  which  no  diminution  shall  be 
made,  so  as  to  affect  the  persons,  actually  in  office  at  the  time  of  such 
diminution."  The  committee  reported  as  follows  upon  the  same  sub- 
jects by  the  second  section  of  the  eleventh  article :  — 

"  The  judges  of  the  supreme  court,  and  of  the  inferior  courts,  shall  hold  their  offices 
during  good  behavior.  They  shall,  at  stated  times,  receive  for  their  services  a  com- 
pensation, which  shall  not  be  diminished  during  their  continuance  in  office." 

When  this  clause  came  up  before  the  Convention,  on  August  27, 
Dickinson  moved  a  proviso  to  make  the  judges  removable  "  by  the 
executive  on  the  application  by  the  Senate  and  House  of  Representa- 
tives,' '  and  Gerry  and  Sherman  supported  him:  but  Gouverneur  Morris, 
Rutledge,  Wilson,  and  Randolph  were  against  it.  Gouverneur  Morris 
thought  it  would  be  a  contradiction  in  terms  to  provide  for  a  tenure 
during  good  behavior  and  yet  say  that  they  might  be  removed  by  "so 
arbitrary  an  authority,' '  and  Rutledge  thought  it  was  an  insuperable 
objection  to  the  motion  that  the  Supreme  Court  was  to  judge  between 
the  United  States  and  particular  States.  The  motion  was  defeated. 
Madison  wanted  to  reinstate  the  provision  to  prohibit  an  increase  as 
well  as  a  diminution  of  a  judge's  salary,  but  this  was  lost,  as  was  also 
another  to  provide  that  any  law  to  make  such  increase  should  not  take 
effect  for  three  years  after  its  passage.  The  Committee  on  Style  reported 
the  clause  as  follows :  — 

"Article  III.,  Section  1 The  -judges,  both  of  the  Supreme  and  inferior 

courts,  shall  hold  their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office." 


ARTICLE  m.,  SECTION  2,  CLAUSES  1  AND  2. 

The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity,  arising  under 
this  Constitution,  the  Laws  df  the  United  States,  and  Treaties  made,  or  which  shall 
be  made,  under  their  Authority; — to  all  Cases  affecting  Ambassadors,  other  public 
Ministers  and  Consuls; — to  all  Cases  of  admiralty  and  maritime  Jurisdiction; — to 
Controversies  to  which  the  United  States  shall  be  a  Party; — to  Controversies  between 
two  or  more  States; — between  a  State  and  Citizens  of  another  State; — between  Citi- 
zens of  different  States; — between  Citizens  of  the  same  State  claiming  Lands  under 
Grants  of  different  States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign 
States,  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and  those 
in  which  a  State  shall  be  Earty,  the  supreme  Court  shall  have  original  Jurisdiction. 
In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall  have  appellate  Juris- 
diction, both  as  to  Law  and  Fact,  with  such  Exceptions  and  under  such  Regulations  as 
the  Congress  shall  make. 
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The  fifth  resolution  of  the  New  Jersey  plan  provided  for  a  supreme 
court  only,  and  gave  it  "authority  to  hear  and  determine,  in  the  first 
instance,  on  all  impeachments  of  federal  officers,  and,  by  way  of  appeal, 
in  the  dernier  ressort,  in  all  cases  touching  the  rights  of  ambassadors; 
in  all  cases  of  captures  from  an  enemy;  in  all  cases  of  piracies  and 
felonies  on  the  high  seas;  in  all  cases  in  which  foreigners  may  be 
interested;  in  the  construction  of  any  treaty  or  treaties,  or  which  may 
arise  on  any  of  the  acts  for  the  regulation  of  trade,  or  the  collection  of 
the  federal  revenue. "  This  clause  did  not,  however,  receive  the  approval 
of  the  Convention,  and  the  only  provision  which  was  referred  to  the 
Committee  of  Detail  with  such  approval  was  that  contained  in  the  six- 
teenth resolution,  which  has  been  followed  under  "  Article  III.,  Gen- 
erally," in  the  words,  "  that  the  jurisdiction  of  the  national  judiciary 
shall  extend  to  case?  arising  under  laws  passed  by  the  general  legis- 
lature, and  to  such  other  questions  as  involve  the  national  peace  and 
harmony.' ' 

In  elaborating  this  very  general  proposition,  Randolph  wrote  in  his 
draft:  — 

"The  jurisdiction  of  the  supreme  tribunal  shall  extend,  1,  to  all  cases  arising 
under  laws  passed  by  the  general  Legislature;  2,  to  impeachments  of  officers;  and  3,  to 
such  other  cases  as  the  national  legislature  may  assign,  as  involving  the  national  peace 
and  harmony;  in  the  collection  of  the  revenue;  in  disputes  between  citizens  of  different 
States  [here  Rutledge  has  added  on  the  margin  '  in  disputes  between  a  State  and  a 
citizen  or  citizens  of  other  States'];  in  disputes  between  different  States;  and  in  dis- 
putes in  which  subjects  or  citizens  of  other  countries  are  concerned  [here  Rutledge 
had  added  'in  cases  of  admiralty  jurisdiction'].  But  this  supreme  jurisdiction  shall 
be  appellate  only;  except  in  cases  of  impeachment  and  in  those  instances,  in  which  the 
Legislature  shall  make  it  original ;  and  the  legisature  shall  organize  it.  The  whole  or 
a  part  of  the  jurisdiction  aforesaid,  according  to  the  discretion  of  the  legislature,  may 
be  assigned  to  the  inferior  tribunals  as  original  tribunals." 

It  is  also  interesting  to  notice  that  at  one  time  Randolph  wrote  in 
his  draft,  directly  after  his  treatment  of  the  legislative  powers,  the 
following  provision  as  to  the  jurisdiction  of  the  supreme  judiciary:  — 

"All  laws  of  a  particular  State  repugnant  hereto  shall  be  void;  and  in  the  decision 
thereon,  which  shall  be  vested  in  the  supreme  judiciary,  all  incidents,  without  which 
the  general  principle  cannot  be  satisfied,  shall  be  considered  as  involved  in  the  general 
principle." 

This  suggested  clause  is,  however,  cancelled  in  the  draft,  and  was 
hence  doubtless  disapproved  by  the  committee  or  by  the  later  judgment 
of  Randolph  himself.  It  has  more  bearing  on  another  part  of  the  Con- 
stitution, and  is  accordingly  more  fully  followed  out  under  Article  VI., 
Section  2.     The  Committee  of  Detail  reported  as  follows :  — 

"Article  XI.,  Section  3.  The  jurisdiction  of  the  supreme  court  shaU  extend  to 
all  cases  arising  under  laws  passed  by  the  legislature  of  the  United  States;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls;  to  the  trial  of  impeachments 
of  officers  of  the  United  States;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to 
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controversies  between  two  or  more  states,  (except  such  as  shall  regard  territory  or 
jurisdiction;)  between  a  state  and  citizens  of  another  state;  between  citizens  of 
different  states;  and  between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects.  In  cases  of  impeachment,  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in  which  a  state  shall  be  party,  this  jurisdic- 
tion shall  be  original.  In  all  the  other  cases  before  mentioned,  it  shall  be  appellate, 
with  such  exceptions,  and  under  such  regulations,  as  the  legislature  shall  make.  The 
legislature  may  assign  any  part  of  the  jurisdiction  above  mentioned,  (except  the  trial 
of  the  President  of  the  United  States,)  in  the  manner  and  under  the  limitations  which 
it  shall  think  proper,  to  such  inferior  courts  as  it  shall  constitute  from  time  to  time.11 

When  this  clause  came  up  before  the  Convention  on  August  27, 
Madison  and  Gouverneur  Morris  moved  to  insert  the  words  "  to  which 
the  United  States  shall  be  a  party  "  after  the  word  "  controversies,' ' 
and  the  motion  was  agreed  to  nem.  con.  On  August  20  Charles  Pinck- 
ney  had  introduced  into  the  Convention  and  had  referred  to  the  Com- 
mittee of  Detail  a  series  of  resolutions,  among  which  was  one  bearing  on 
pretty  much  the  same  point  in  the  following  words:  — "  The  jurisdic- 
tion of  the  Supreme  Court  shall  be  extended  to  all  controversies  between 
the  United  States  and  an  individual  state,  or  the  United  States  and 
the  citizens  of  an  individual  state."  And  upon  this  that  committee 
had  reported  on  August  22,  recommending  to  insert  between  the  fourth 
and  fifth  lines  of  the  third  section  of  the  eleventh  article,  after  the 
word  "  controversies,"  the  words  "  between  the  United  States  and  an 
individual  State,  or  the  United  States  and  an  individual  person."  This 
clause  was  not,  however,  acted  on,  and  went  therefore  to  the  Committee 
on  Unfinished  Portions,  but  it  also  failed  to  report  on  it.  The  motion 
of  Madison  and  Gouverneur  Morris  attained  the  same  purpose  in  better 
language. 

Dr.  Johnson  moved,  on  August  27,  to  insert  "  this  Constitution  and 
the  "  before  "  laws,"  so  as  to  extend  the  jurisdiction  also  to  cases 
arising  under  the  Constitution  alone ;  but  Madison  thought  it  was  going 
too  far  to  extend  the  jurisdiction  to  cases  arising  under  the  Constitu- 
tion, and  that  it  ought  to  be  limited  to  cases  of  a  judicial  nature.  The 
right  of  expounding  the  Constitution,  he  said,  in  cases  not  of  this 
nature,  ought  not  to  be  given  to  that  department.  But  it  was  generally 
supposed  that  the  jurisdiction  was  constructively  limited  to  such  cases, 
and  the  motion  was  agreed  to  nem.  con. 

On  motion  of  Rutledge,  the  same  clause  was  further  amended  on 
August  27  so  as  to  extend  the  jurisdiction  to  "  treaties  made  or  which 
shall  be  made  under  their  authority,"  conformably  to  a  preceding  amend- 
ment in  another  place  (see  Article  VI.,  Section  2),  and  on  motion  of 
Madison  and  Gouverneur  Morris  the  words  "  the  judicial  power  "  were 
substituted  for  "  the  jurisdiction  of  the  Supreme  Court." 
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On  motion  of  Sherman,  the  words  "  between  citizens  of  the  same 
State  claiming  lands  under  grants  of  different  States"  were  inserted 
after  "  between  citizens  of  different  States/'  according  to  the  provision 
in  Article  IX.  of  the  Confederation. 

The  words  in  regard  to  impeachments  were  postponed  on  August  27, 
and  several  minor  amendments  were  made  on  that  and  the  succeeding 
day,  when  the  whole  read :  — 

"  The  judicial  power  shall  extend  to  all  cases  both  in  law  and  equity  arising  under 
this  Constitution  and  the  laws  of  the  United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority;  to  all  cases  affecting  ambassadors,  other  public  min- 
isters and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party;  to  controversies  between  two  or  more 
States,  except  Buch  as  shall  regard  territory  or  jurisdiction;  between  a  State  and  citi- 
zens of  another  State;  between  citizens  of  different  States;  between  citizens  of  the 
same  State  claiming  lands  under  grants  of  different  States;  and  between  a  State  or 
the  citizens  thereof,  and  foreign  States,  citizens,  or  subjects.  In  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,  and  those  in  which  a  State  shall  be  a  party, 
the  Supreme  Court  shall  have  original  jurisdiction.  In  all  the  other  cases  before  men- 
tioned, it  shall  be  appellate,  both  as  to  law  and  fact,  with  such  exceptions,  and  under 
such  regulations,  as  the  legislature  shall  make." 

It  should  be  noted  also  that  the  draft  reported  by  the  Committee  of 
Detail  contained  in  Sections  2  and  3  of  Article  IX.  an  elaborate  pro- 
vision for  the  Senate's  trying  disputes  between  States  respecting  juris- 
diction or  territory,  and  disputes  concerning  lands  claimed  under  grants 
of  different  States.  Upon  this  subject  Randolph's  draft  contains  the 
following  among  the  legislative  powers,  "  to  adjust  upon  the  plans 
heretofore  used  all  disputes  between  the  States  respecting  territory  or 
jurisdiction  [the  last  four  words  in  Rutledge's  handwriting].' '  The 
provision  in  question  reported  by  the  committee  was:  — 

"  Section  2.  In  all  disputes  and  controversies  now  subsisting,  or  that  may  here- 
after subsist,  between  two  or  more  states,  respecting  jurisdiction  or  territory,  the 
Senate  shall  possess  the  following  powers: — Whenever  the  legislature,  or  the  executive 
authority,  or  lawful  agent  of  any  state,  in  controversy  with  another,  shall,  by  memorial 
to  the  Senate,  state  the  matter  in  question,  and  apply  for  a  hearing,  notice  of  such 
memorial  and  application  shall  be  given,  by  order  of  the  Senate,  to  the  legislature,  or 
the  executive  authority,  of  the  other  state  in  controversy.  The  Senate  shall  also 
assign  a  day  for  the  appearance  of  the  parties,  by  their  agents,  before  that  House.  The 
agents  shall  be  directed  to  appoint,  by  joint  consent,  commissioners  or  judges  to  con- 
stitute a  court  for  hearing  and  determining  the  matter  in  question.  But  if  the  agents 
cannot  agree,  the  Senate  shall  name  three  persons  out  of  each  of  the  several  status; 
and  from  the  list  of  such  persons,  each  party  shall  alternately  strike  out  one,  until  the 
number  shall  be  reduced  to  thirteen;  and  from  that  number  not  less  than  seven,  nor 
more  than  nine,  names,  as  the  Senate  shall  direct,  shall,  in  their  presence,  be  drawn 
out  by  lot :  and  the  persons  whose  names  shall  be  so  drawn,  or  any  five  of  them,  shall 
be  commissioners  or  judges  to  hear  and  finally  determine  the  controversy;  provided  a 
majority  of  the  judges  who  shall  hear-  the  cause  agree  in  the  determination.  If  either 
party  shall  neglect  to  attend  at  the  day  assigned,  without  showing  sufficient  reason* 
for  jiot  attending,  or  being  present  shall  refuse  to  strike,  the  Senate  shall  proceed  to 
nominate  three  persons  out  of  each  state,  and  the  Clerk  of  the  Senate  shall  strike  in 
behalf  of  the  party  absent  or  refusing.  If  any  of  the  parties  shall  refuse  to  submit 
to  the  authority  of  such  court,  or  shall  not  appear  to  prosecute  or  defend  their  claim 
or  cause  the  court  shall  n  evert  holes*  proceed  to  pronounce  judgment.  The  judgment 
shall  be  final  and  conclusive.    The  proceedings  shall  be  transmitted  to  the  President  of 
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the  Senate,  and  shall  be  lodged  among  the  public  records,  for  the  security  of  the  parties 
concerned.  Every  commissioner  shall,  before  he  sit  in  judgment,  take  an  oath,  to  be 
administered  by  one  of  the  judges  of  the  supreme  or  superior  court  of  the  state  where 
the  cause  shall  be  tried,  '  well  and  truly  to  hear  and  determine  the  matter  in  question, 
according  to  the  best  of  his  judgment,  without  favor,  affection,  or  hope' of  reward.1 

"Section  3.  All  controversies  concerning  lands  claimed  under  different  grants  of 
two  or  more  states,  whose  jurisdictions,  as  they  respect  such  lands,  shall  have  been 
decided  or  adjusted  subsequently  to  such  grants,  or  any  of  them,  shall,  on  application 
to  the  Senate,  be  finally  determined,  as  near  as  may  be,  in  the  same  manner  as  is  before 
prescribed   for  deciding  controversies   between   different   states." 

When  these  clauses  came  up  before  the  Convention  on  August  24, 
Butledge  thought  that  the  provision,  though  necessary  under  the  Con- 
federation, was  rendered  unnecessary  by  the  national  judiciary  now  to 
be  established,  and  moved  to  strike  it  out.  Oorham  and  Williamson 
doubted  this,  but  the  Convention  generally  agreed,  and  the  two  sections 
were  struck  out  by  a  vote  of  eight  to  two. 

The  clauses  approved  were  later  referred  with  the  changes  indicated 
to  the  Committee  on  Style,  and  it  reported  them  as  follows :  — 

"Article  III.,  Section  2.  The  judicial  power  shall  extend  to  all  cases,  both  in  law 
and  equity,  arising  under  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority ;  to  all  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion; to  controversies  to  which  the  United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states;  between  a  state  and  citizens  of  another  state;  between 
citizens  of  different  states;  between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states;  or  between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens,  or  subjects. 

"In  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme  Court  shall  have  original  jurisdiction.  In 
all  other  cases  before  mentioned,  the  Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact, —  with  such  exceptions,  and  under  such  regulations,  as  the 
Congress  shall  make." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  first 
clause  of  the  second  section  was  altered  by  striking  out*  the  word 
"  both." 


ARTICLE  m.,  SECTION  2,  CLAUSE  3. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury;  and 
such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have  been  committed ; 
bat  when  not  committed  within  any  State,  the  Trial  shall  be  at  such  Place  or  Places  as 
the  Congress  may  by  Law  have  directed. 

Charles  Pinckney's  speeches  t  show  that  his  draft  provided  for  trial 
by  jury  in  all  cases,  both  civil  and  criminal,  and  he  said  that  he  con- 

•EUiot,  i.  314. 

t  Moore's  American  Eloquence,  i.  369. 
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sidered  this  provision  essential  in  free  government.  The  resolutions  of 
the  Convention  contained  no  provision  upon  the  subject;  but  Rutledge 
interlined  in  Randolph's  draft,  at  the  end  of  the  treatment  of  the  legis- 
lative powers,  "  That  trials  for  criminal  offences  be  in  the  State  where 
the  offence  was  committed  —  by  jury."  The  Committee  of  Detail 
reported  as  follows  in  the  fourth  section  of  Article  XI. :  — . 

"The  trial  of  all  criminal  offences  (except  in  cases  of  impeachment)  shall  be  in 
the  state  where  they  shall  be  committed;  and  shall  be  by  jury." 

When  this  clause  came  up  in  the  Convention  on  August  28,  it  was 
amended  nem.  con.  to  read  as  follows :  — 

"The  trial  of  all  crimes  (except  in  cases  of  impeachment)  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  committed; 
but  when  not  committed  within  any  state,  then  the  trial  shall  be  at  such  place  or  places 
as  the  legislature  may  direct." 

And  in  this  form  it  was  referred  to  the  Committee  on  Style,  which 
reported  it  back  as  follows :  — 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury;  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  committed; 
but  when  not  committed  within  any  s tote,  the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed." 

On  September  12,  after  the  report  of  the  Committee  on  Style,  but 
just  before  the  Convention  began  the  comparison  of  the  revised  draft 
with  the  articles  it  had  agreed  on,  Williamson  observed  that  no  pro- 
vision had  yet  been  made  for  juries  in  civil  cases,  and  suggested  the 
necessity  of  it.  Gorham  replied  that  the  representatives  might  safely 
be  trusted,  and  that  it  was  impossible  to  discriminate  equity  cases  from 
those  in  which  a  jury  was  proper.  Mason  admitted  this  difficulty,  but 
thought  some  general  principle  could  be  laid  down.  He  suggested  the 
need  of  a  bill  of  rights,  and  seconded  a  motion  which  Gerry  then  made 
for  a  committee  to  prepare  one.  Sherman  thought  the  State  declara- 
tions of  rights  were  not  repealed  and  would  be  sufficient,  but  Mason 
replied  that  the  laws  of  the  United  States  were  to  be  paramount  to  State 
bills  of  rights.  The  Convention  was  evenly  divided  on  the  motion  for  a 
committee  to  prepare  a  bill  of  rights,*  and  the  matter  was  then  dropped. 
But  again,  on  September  15,  during  the  comparison  by  the  Convention 
of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on, 
Charles  Pinckney  and  Gerry  moved  to  annex  to  the  end  of  this  clause 
the  words  "  and  a  trial  by  jury  shall  be  preserved  as  usual  in  civil 

•Elliot,  v.  538.  The  Journal  (ibid.,  i.  306)  savs  that  this  motion  was  unanimously 
defeated. 
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cases:"  but  Gorham,  King,  and  Charles  Cotesworth  Pinckney  thought 
such  a  provision  would  be  very  embarrassing,  because  of  the  varying  rules 
as  to  juries  in  different  States.  The  motion  was  then  disagreed  to 
nem.  con. 


ARTICLE  m.,  SECTION  3,  CLAUSES  1  AND  2. 

•  Treason  against  the  United  States,  shall  consist  only  in  levying  War  against  them, 
or  in  adhering  to  their  Enemies,  giving  them  Aid  and  Comfort.  No  Person  shall  be 
convicted  of  Treason  unless  on  the  Testimony  of  two  Witnesses  to  the  same  overt  Act, 
or  on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no 
Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  except  during  the 
Life  of  the  Person  attainted. 

These  clauses  originated  in  the  Committee  of  Detail,  and  the  resolu- 
tions referred  to  them  contained  nothing  upon  the  subjects  concerned. 
Randolph  inserted  in  his  committee  draft  a  legislative  power  "  to  declare 
it  to  be  treason  to  levy  war  against  or  adhere  to  the  enemies  of  the 
United  States,"  and  the  committee  reported  the  following  as  Section  2 
of  Article  VII.:  — 

u  Treason  against  the  United  States  shall  consist  only  in  levying  war  against  the 
United  States,  or  any  of  them;  and  in  adhering  to  the  enemies  of  the  United  States, 
or  any  of  them.  The  legislature  of  the  United*  States  shall  have  -power  to  declare  the 
punishment  of  treason.  No  person  shall  be  convicted  of  treason,  unless  on  the  testi- 
mony of  two  witnesses.  No  attainder  of  treason  shall  work  corruption  of  blood,  nor 
forfeiture,  except  during  the  life  of  the  person  attainted." 

When  this  clause  came  up  before  the  Convention  on  August  20,  it 
was  the  occasion  of  considerable  discussion  and  of  much  difference  of 
opinion.  Indeed,  the  Convention  changed  it  back  and  forth  quite  a 
little,  striking  out  words  and  then  reinserting  them,  and  so  on.  The 
difficulty  that,  in  a  contest  between  a  State  and  the  United  States,  the 
people  of  a  State  must  be  traitors  to  one  or  the  other  party  to  the  con- 
troversy was  seen  by  Gouverneur  Morris.  The  clause  was  at  one  time 
made  to  cover  treason  generally,  the  words  ' l  against  the  United  States  ' ' 
being  cancelled;  but  some  members  wanted  to  leave  it  so  that  the 
States  might  define  treason  against  themselves,  and  it  was  consequently 
altered  with  this  view.  Gouverneur  Morris  moved  to  substitute  the 
words  of  the  Britifh  statute  upon  the  subject,  but  his  motion  was  lost. 
Dickinson  had  the  clause  amended  so  as  to  require  that  the  two  wit- 
neaaes  should  be  to  the  same  overt  act,  and  Mason  had  the  words  "  giving 
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them  aid  and  comfort  "  inserted  as  restrictive  of  "  adhering  to  their 
enemies."    Finally,  the  provision  was  left  as  follows:  — 

"Treason  against  the  United  States  shall  consist  only  in  levying  war  against 
them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  The  legislature 
of  the  United  States  shall  have  power  to  declare  the  punishment  of  treason.  No  person 
shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act  or  on  confession  in  open  court.  No  attainder  of  treason  shall  work  corruption  of 
blood,  nor  forfeiture,  except  during  the  life  of  the  person  attainted." 

The  Committee  -on  Style  reported  as  follows:  — 

"Section  3.  Treason  against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort.  No  person 
shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  on  confession  in  open  court. 

"The  Congress  shall  have  power  to  declare  the  punishment  of  treason;  but  no 
attainder  of  treason  shall  work  corruption  of  blood,  nor  forfeiture,  except  during  the 
life  of  the  person  attainted." 


ARTICLE  IV.,  SECTION  1. 

Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public  Acts,  Records, 
and  judicial  Proceedings  of  every  other  State.  And  the  Congress  may  by  general  Laws 
prescribe  the  Manner  in  which  such  Acts,  Records  and  Proceedings  shall  be  proved, 
and  the  Effect  thereof. 

This  clause  originated  in  the  Committee  of  Detail.  It  is  not  to  be 
found  in  Randolph's  draft,  but  was  reported  by  the  committee  as  fol- 
lows as  Article  XVI. :  — 

"  Full  faith  shall  be  given  in  each  state  to  the  acts  of  the  legislatures,  and  to  the 
records  and  judicial  proceedings  of  the  courts  and  magistrates  of  every  other  state." 

When  this  provision  came  up  in  the  Convention  on  August  29,  Wil- 
liamson moved  to  substitute  for  it  the  words  in  the  Articles  of  Con- 
federation, "  full  faith  shall  be  given,  in  each  of  these  states,  to  the 
records,  acts,  and  judicial  proceedings,  of  the  courts  and  magistrates  of 
every  other  state/ '  He  did  not  understand  precisely  the  meaning  of 
the  article.  Wilson  and  Johnson  supposed  the  meaning  to  be  that 
judgments  in  one  State  should  be  the  ground  of  actions  in  other  States, 
and  that  acts  of  the  legislature  should  be  included,  for  the  sake  of  acts 
of  insolvency,  etc.  Madison  wanted  to  provide  for  the  execution  of 
judgments  in  other  States  under  such  regulations  as  might  be 
expedient;  he  thought  this  might  be  safely  done,  and  was  justified  by 
the  nature  of  the  Union;  but  Eandolph  said  there  was  no  instance  of 
one  nation  executing  the  judgments  of  another  nation,  and  proposed  the 
following  substitute: — 


GROWTH  OF  THE  CONSTITUTION  235 

a  Whenever  the  act  of  any  state,  whether  legislative,  executive,  or  judiciary,  shall 
be  attested  and  exemplified  under  the  seal  thereof,  such  attestation  and  exemplification 
shall  be  deemed  in  other  states  as  full  proof  of  the  existence  of  that  act ;  and  its  oper- 
ation shall  be  binding  in  every  other  state,  in  all  cases  to  which  it  may  relate,  and 
which  are  within  the  cognizance  and  jurisdiction  of  the  state  wherein  the  said  act  was 
done." 

Gouverneur  Morris  moved  the  following :  — 

"Full  faith  ought  to  be  given,  in  each  state,  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state;  and  the  legislature  shall,  by  general  laws, 
determine  the  proof  and  effect  of  such  acts,  records,  and  proceedings." 

The  article  proposed  by  the  Committee  of  Detail  and  Randolph's 
and  Gouverneur  Morris's  proposals  were  committed,  and  Rntledge,  Ran- 
dolph, Gorham,  Wilson,  and  Johnson  were  appointed  the  committee. 
They  reported  on  September  1  as  follows:  — 

"Full  faith  and  credit  ought  to  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings,  of  every  other  state;  and  the  legislature  shall,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  shall  be  proved,  and 
the  effect  which  judgments  obtained  in  one  state  shall  have  in  another." 

When  this  subject  was  taken  up  on  September  3,  Gouverneur  Morris 
moved  to  insert  "  thereof  "  in  place  of  "  which  judgments  obtained  in 
one  State  shall  have  in  another;"  but  Mason  and  Randolph  did  not 
want  to  extend  the  legislature's  power  further  than  to  declare  the  effect 
of  judgments.  Wilson  remarked  that  if  the  legislature  were  not 
allowed  to  declare  the  effect,  the  provision  would  amount  to  nothing 
more  than  takes  place  among  all  independent  nations.  Morris's 
motion  was  agreed  to  by  six  States  to  three,  and  then,  on  motion  of 
Madison,  the  article  was  amended  so  as  to  read  that  full  faith,  etc., 
shall  be  given,  and  that  the  legislature  may  by  general  laws  prescribe, 
etc.,  and  the  article  as  amended  was  agreed  to  without  a  count  of  States. 
It  was  now  as  follows :  — 

"Full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings,  in  every  other  State;  and  the  legislature  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  shall  be  proved,  and 
the  effect  thereof." 

The  Committee  on  Style  reported  it  as  follows: — 

"Full  faith  and  credit  shall  be  given,  in  each  state,  to  the  public  acts,. records,  and 
judicial  proceedings,  of  every  other  state.  And  the  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings,  shall  be  proved,  and 
the  effect  thereof." 
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ARTICLE  IV,  SECTION  2,  CLAUSE  1. 

The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and  Immunities  of 
Citizens  in  the  several  States. 

This  clause  originated  in  the  Committee  of  Detail.  It  is  not  to  be 
found  in  Randolph's  draft,  but  the  draft  made  by  Wilson  for  later  use 
in  that  committee  contains  a  provision  inserted  on  the  margin  by 
Rutledge:  — 

''The  free  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  free  citizens  in  the  several  States." 

The  committee  reported  the  same  provision  as  follows:  — 

"Abticle  XIV.  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states." 

When  this  clause  came  up  in  the  Convention  on  August  28,  Charles 
Cotesworth  Pinckney  was  not  satisfied  with  it.  He  seemed,  says  Madi- 
son's "  Debates/ '  to  want  some  provision  to  be  included  in  favor  of 
property  in  slaves.  The  discussion  of  the  fifteenth  article  of  the  draft 
(see  Article  IV.,  Section  2,  Clause  2)  which  followed  directly  upon  this 
debate  indicates  that  he  had  in  mind  some  fear  as  to  its  effect  upon  the 
status  of  escaped  slaves.  The  clause  was,  however,  soon  agreed  to, 
with  South  Carolina  only  in  the  negative,  and  was  so  referred  to  the 
Committee  on  Style,  which  reported  it  in  precisely  the  same  language. 


ARTICLE  IV,  SECTION  2,  CLAUSE  2. 

A  person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who  shall 
flee  from  Justice,  and  be  found  in  another  State,  shall  on  Demand  of  the  executive 
Authority  of  the  State  from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State 
having  Jurisdiction  of  the  Crime. 

This  clause  originated  mainly  in  the  Committee  of  Detail,  but  it  is 
to  be  observed  that  the  ninth  resolution  of  the  New  Jersey  plan  con- 
tained a  provision  which  I  can  only  interpret  as  intended  to  regulate 
the  same  subject  in  a  different  way :  it  provided  as  follows :  — 

"That  a  citizen  of  one  state,  committing  an  offence  in  another  state  of  the  Union, 
shall  be  deemed  guilty  of  the  same  offence  as  if  it  had  been  committed  by  a  citizen  of 
the  state  in  which  the  offence  was  committed." 

This  resolution,  however,  failed  to  receive  the  approval  of  the  Con- 
vention, nor  was  any  other  provision  upon  the  subject  in  question 
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referred  to  the  Committee  of  Detail.  Randolph's  draft  also  does  not 
contain  anything  upon  the  subject,  but  the  draft  made  later  by  Wilson 
for  use  in  that  committee  contains  a  marginal  insertion  as  follows  in 
Rutledge's  handwriting:  — 

"Any  person  charged  with  treason,  felony,  or  high  misdemeanor,  who  shall  flee 
from  justice  and  be  found  in  any  of  the  united  States,  shall,  on  demand  of  the 
Executive  Power  of  £he  State  from  which  he  fled,  be  delivered  up  and  removed  to  the 
State  having  jurisdiction  of  the  offence." 

The  committee  reported  the  following:  — 

"Abticle  XV.  Any  person  charged  with  treason,  felony,  or  high  misdemeanor  in 
any  state,  who  shall  flee  from  justice,  and  shall  be  found  in  any  other  state,  shall,  on 
demand  of  the  executive  power  of  the  state  from  which  he  fled,  be  delivered  up  and 
removed  to  the  state  having  jurisdiction  of  the  offence." 

When  this  clause  came  up  in  the  Convention  on  August  28,  the 
words  "  other  crime  "  were  inserted  in  place  of  "  high  misdemeanor,' * 
because  of  doubt  whether  the  latter  term  had  not  a  technical  meaning 
too  limited,  and  the  clause  as  thus  amended  was  soon  agreed  to.  Butler 
and  Charles  Pinckney  moved  an  amendment  to  require  l '  fugitive  slaves 
and  servants  to  be  delivered  up  like  criminals :"  but  Wilson  objected 
that  this  would  oblige  the  executive  to  do  it  at  the  public  expense,  and 
Sherman  saw  no  more  propriety  in  the  public  seizing  and  surrendering 
a  slave  or  servant  than  a  horse.  Butler  then  withdrew  his  proposition, 
in  order  that  some  particular  provision  might  be  made  apart  from  this 
article  (see  Article  IV.,  Section  2,  Clause  3).  The  Committee  on  Style 
reported  the  clause  as  follows :  — 

"A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up,  and  removed  to  the  state 
having  jurisdiction  of  the  crime." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
11  to  be  removed  "  were  substituted*  for  "  and  removed.' * 


ARTICLE  IV.,  SECTION  2,  CLAUSE  3. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof,  escap- 
ing into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein,  be  discharged 
from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim  of  the  Party  to  whom 
such  Service  or  Labour  may  be  due. 

It  has  been  seen  that  during  the  discussion  of  the  clause  entitling 
the  citizens  of  each  State  to  the  privileges  of  the  citizens  in  the  several 

•Elliot,  i.  315. 
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States  (Article  IV.,  Section  2,  Clause  1),  Charles  Cotesworth  Pinckney 
had  been  dissatisfied  with  it,  and  had  seemed  to  want  some  provision 
included  in  favor  of  property  in  slaves;  and  farther  that  during  the 
discussion  of  the  article  providing  for  the  surrender  of  fugitives  from 
justice  (Article  IV.,  Section  2,  Clause  2)  on  the  same  day,  Butler  and 
Charles  Pinckney  had  moved  to  require  "  fugitive  slaves  and  servants 
to  be  delivered  up  like  criminals."  Wilson  objected  that  this  would 
require  the  executive  to  do  it  at  the  public  expense,  and  Sherman  saw 
no  more  propriety  in  surrendering  a  slave  or  servant  than  a  horse. 
Butler  then  withdrew  his  proposition  in  order  that  some  particular  pro- 
vision might  be  made,  apart  from  the  article  then  under  consideration. 

On  August  29,  evidently  in  pursuance  of  the  same  idea,  Butler 
moTed  to  insert  the  following  after  Article  XV. ;  and  this  was  probably 
a  part  of  the  compromise  on  the  subjects  of  navigation  and  the  importa- 
tion of  slaves  which  was  made  between  some  eastern  and  southern 
members  on  this  same  day  (see  Article  L,  Section  9,  Clauses  1,  4. 
and  5; : — 

"If  any  person  bound  to  service  or  labor  in  any  of  the  United  States  shall  escape 
ir:o  an-,  tier  state,  he  or  she  shall  not  be  discharged  from  such  service  or  labor,  in  con- 
sfcuence  ot  any  regulations  subsisting  in  the  state  to  which  they  escape,  but  shall  bs 
delivered  up  to  the  person  justly  claiming  their  service  or  labor." 

This  was  at  once  agreed  to  nem.  con*y  and  the  provision  was  later 
referred  in  the  same  form  to  the  Committee  on  Style,  which  reported 
it  back  as  follows: — 

•"Xo  perse*  lesralhr  held  to  service  or  labor  in  one  state,  escaping  into  another, 
sia'.L.  i*  r»:d«e<c-rr^  cf  regulations  subsisting  therein,  be  discharged  from  such  service 
r  ItSr.  l^rt  ^Lii:  ±*  delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labor 
=.iy  he  dje_~ 

On  Srj:*~ber  15.  during  the  comparison  by  the  Convention  of  the 
rtr»:n  «:f  :hr  Committee  on  Style  with  the  articles  agreed  on,  the  term 
"*-r£"tL>"  wax  struck  out.  and  the  words  **  under  the  laws  thereof" 
w*r*  iz^*r:*i*  after  the  word  "state."  in  compliance  with  the  wish 
:f  >:~e  vrh:-  th:::eht  the  term  "  legally  "  equivocal,  and  favoring  the 
ii-K  tit:  ^livvry  wi>  1***1  in  a  moral  point  of  view;  and  on  the  same 
Llj  ti*  vrris  "  ::  any  law  or  regulation  "  were  substituted  t  for  "of 
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ARTICLE  IV.,  SECTION  3,  CLAUSE  1. 

New  States  may  be  admitted  by  the  Congress  into  this  Union;  but  no  new  State 
shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other  State ;  nor  any  State  be 
formed  by  the  Junction  of  two  or  more  States,  or  Parts  of  States,  without  the  Consent 
of  the  Legislatures  of  the  States  concerned  as  well  as  of  the  Congress. 

The  tenth  of  the  Virginia  resolutions  read  as  follows :  — 

"Resolved,  that  provision  ought  to  be  made  for  the  admission  <5f  states  lawfully 
arising  within  the  limits  of  the  United  States,  whether  from  a  voluntary  junction 
of  government  and  territory,  or  otherwise,  with  the  consent  of  a  number  of  voices  in 
the  national  legislature  less  than  the  whole." 

This  was  agreed  to  without  debate  in  committee  of  the  whole  on 
June  5,  came  up  before  the  House  itself  on  July  18,  and  was  passed 
unanimously,  and  then  went  as  the  seventeeth  resolution  to  the  Com- 
mittee of  Detail. 

Randolph  inserted  the  following  in  his  draft  among  the  Miscella- 
neous Provisions :  — 

"  1.  New  states  soliciting  admission  into  the  Union 

(1)  must  be  within  the  present  limits  of  the  United  States: 

(2)  must  lawfully  arise;  that  is 

I  (a)  in  the  territory  of  the  united  states,  with  the  assent  of  the  legisla- 

i  lature: 

s  (o)  within  the  limits  of  a  particular  state,  by  the  consent  of  a  major 

part  of  the  people  of  that  state: 

(3)  shall  be  admitted  only  on  the  suffrage  of  2-3ds  in  the  house  of  representa- 

Itives  and  the  like  No.  in  the  Senate. 
(4)  &  shall  be  admitted  on  the  same  terms  with  the  original  states: 
•  (5)  provided  always,  that  the  legislature  may  use  their  discretion  in  admitting 

r  or  rejecting,  and  may  make  any  condition  concerning  the  debt  of  the 

union  at  that  Time. 
(6)  provided  also,  that  the  Western  states  are  intitled  to  admission  on  the 
terms  specified  in  the  act  of  congress  of  " 

j 

'?  This  seems  to  be  the  form  in  which  Randolph  at  some  time  proposed 

the  provision,  but  he  has  apparently  himself  cancelled  the  proviso  as 

to  the  Western  States,  and  also  the  requirement  that  the  states  solicit- 

i         ing  admission  "  must  be  within  the  present  limits  of  the  United  States/ ' 

r        Possibly  he  wrote  the  requirements  contained  in  a  and  i  after  can- 

I        celling  this,  and  thought  they  covered  the  same  ground.     These  latter 

were,  however,  also  later  cancelled,  and  Rutledge  wrote  on  the  margin, 

11  States  lawfully  arising,  and  if  within  the  limits  of  any  of  the  present 

States  by  consent  of  the  legislature  of  those  States."     The  Committee 

of  Detail  reported  the  following  as  Article  XVII. :  — 

"New  states  lawfullv  constituted  or  established  within  the  limits  of  the  United 
States  may  be  admitted,  by  the  legislature,  into  this  government;  but  to  such  admis- 
sion the  consent  of  two  thirds  of  the  members  present  in  each  House  shall  be  necessary. 
If  a  new  state  shall  arise  within  the  limits  of  any  of  the  present  states,  the  consent  of 
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the  legislatures  of  such  states  shall  be  also  necessary  to  its  admission.  If  the  admission 
be  consented  to,  the  new  states  shall  be  admitted  on  the  same  terms  with  the  original 
states.  But  the  legislature  may  make  conditions  with  the  new  states  concerning  the 
public  debt  which  shall  be  then  subsisting." 

When  this  clause  came  up  in  the  Convention  on  August  29  and  30, 
it  was  much  considered,  and  a  large  number  of  amendments  proposed, 
many  of  which  seem  to  vary  from  each  other  but  very  little.  Gouveiv 
neur  Morris  moved  to  strike  out  the  last  two  sentences  requiring  admis- 
sion on  the  same  terms  as  the  original  States  except  as  to  the  public 
debt :  he  said  he  did  not  want  to  bind  down  the  legislature  to  admit  the 
Western  States  on  equal  terms.  Langdon  agreed  with  him.  Mason 
said  that,  if  it  were  possible  to  prevent  emigration  to  the  west,  it  might 
be  good  policy:  "  but  go  the  people  will,  as  they  find  it  to  their  interest, 
and  the  best  policy  is  to  treat  them  with  that  equality  which  will  make 
them  friends,  not  enemies."  Madison  insisted  that  the  Western  States 
neither  would  nor  ought  to  submit  to  a  union  which  degraded  them 
from  an  equal  rank  with  the  other  States.  Sherman  and  Williamson 
opposed  the  motion,  but  it  was  carried  by  the  votes  of  nine  States,  with 
only  Maryland  and  Virginia  voting  no.  This  same  jealousy  of  the 
Western  States  came  to  the  surface  on  several  occasions  in.  the  Con- 
vention, as,  for  instance,  during  the  debates  upon  the  subject  of 
representation.* 

The  first  parts  of  the  article  also  gave  the  Convention  a  good  deal 
of  trouble.     Gouverneur  Morris  moved  the  following  as  a  substitute :  — 

"New  states  may  be  admitted  by  the  legislature  into  the  Union;  but  no  new  states 
shall  be  erected  within  the  limits  of  any  of  the  present  states,  without  consent  of 
the  legislature  of  such  state,  as  well  as  of  the  general  legislature." 

Luther  Martin  and  others  objected  to  requiring  the  consent  of  the 
larger  States  claiming  the  western  lands  to  the  establishment  of  new 
States  within  their  limits.  It  was  unreasonable,  he  argued,  to  require 
the  smaller  States  to  aid  in  guaranteeing  that  the  people  of  Virginia 
beyond  the  mountains,  the  western  people  of  North  Carolina  and 
Georgia,  and  the  people  of  Maine,  should  remain  subject  to  the  respective 
States  now  governing  them  until  these  should  agree  to  a  separation. 
Dickinson  and  others  were  also  of  this  same  general  opinion.  It  was 
next  suggested  that  difficulties  would  arise  as  to  the  case  of  Vermont 
if  Gouverneur  Morris's  substitutes  should  be  adopted.  Carroll  urged 
the  importance  of  a  provision  that  nothing  in  the  Constitution  should 
impair  the  rights  of  the  United  States  to  lands  ceded  by  Great  Britain 
in  the  treaty  of  peace,  and  stated  that  the  sentiments  of  Maryland  were 

*  See  Article  I.,  Section  2,  Clause  3. 
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ao  strong  on  the  subject  of  the  crown  lands  that  we  should  again  be  at 
sea  unless  some  guard  was  provided  for  the  rights  of  the  United  States 
to  the  back  lands.  His  motion  for  a  committee  was  lost,  but  he  later 
moved  a  provision  saving  the  rights  of  the  United  States  to  lands  ceded, 
and  it  was  carried  (Article  IV.,  Section  3,  Clause  2). 

Gouverneur  Morris's  motion  was  then  agreed  to,  after  being  amended 
as  follows  to  provide  for  the  case  of  Vermont:  —  the  words  "  hereafter 
formed  or"  were  inserted  after  "  shall  be,"  Vermont  having  already 
been  formed  into  a  State,  and  "  limits  "  was  changed  to  "jurisdiction," 
the  jurisdiction  of  New  York  not  extending  to  Vermont,  though  Ver- 
mont was  within  the  limits  claimed  for  New  York.  As  thus  amended, 
Gouverneur  Morris's  amendment  was  adopted  by  the  Convention  as 
follows :  — 

"New  states  may  be  admitted  by  the  legislature  into  the  Union;  but  no  new 
states  shall  be  hereafter  formed  or  erected  within  the  jurisdiction  of  any  of  the  present 
states,  without  the  consent  of  the  legislature  of  such  state  as  well  as  of  the  general 
legislature." 

And  then  it  was  amended  on  motion  of  Dickinson  by  the  addition  of 
the  following  clause :  — 

"Nor  shall  any  state  be  formed  by  the  junction  of  two  or  more  states,  or  parts 
thereof,  without  the  consent  of  the  legislature  of  such  states,  as  well  as  of  the  legis- 
lature of  the  United  States." 

The  Committee  on  Style  reported  it  as  follows:  — 

"Section  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union;  but 
no  new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any  other  state;  nor 
any  state  be  formed  by  the  junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned,  as  well  as  of  the  Congress." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Gerry 
moved  to  insert  after  "  or  parts  of  states  "  the  words  "  or  &  state  and 
part  of  a  state;  "  but  the  proposal  was  disagreed  to  by  a  large  majority, 
it  being  supposed  that  the  case  was  comprehended  in  the  words  of  the 
elause  as  reported. 


ARTICLE  IV.,  SECTION  3,  CLAUSE  2. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Regulations  respecting  the  Territory  or  other  Property  belonging  to  the  United  States; 
and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice  any  Claims  of 
the  United  States,  or  of  any  particular  State. 

This  clause  arose  late  in  the  proceedings  of  the  Convention.    On 
'August  18  Madison  introduced  and  had  referred  to  the  Committee  of 
10  F.  8.  A.— 9 
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Detail  a  series  of  powers  which  he  proposed  to  confer  on  Congress  \ 
among  them  was  one  "  to  dispose  of  the  unappropriated  lands  of  the 
United  States,"  and  another  "  to  institute  temporary  governments  for 
new  States  arising  therein.1 '  The  Committee  of  Detail  reported 
on  these  subjects  on  August  22  through  Rutledge,  and  recom- 
mended to  insert  the  following  words  at  the  end  of  the  sixteenth 
clause  of  the  first*  section  of  the  seventh  article,  among  the  powers  of 
Congress :  — 

"And  to  provide,  as  may  become  necessary  from  time  to  time,  for  the  well  manag- 
ing and  securing  the  common  property  and  general  interests  and  welfare  of  the  United 
States  in  such  manner  as  shall  not  interfere  with  the  government  of  individual  states, 
in  matters  which  respect  only  their  internal  police,  or  for  which*  their  individual 
authority  may  be  competent." 

This  proposal  does  not  seem  to  have  been  taken  up  at  any  time  by 
the  Convention,  but  some  of  it  found  its  way  into  the  Constitution  in 
the  following  manner,  while  it  was  also  enlarged  to  cover  other  points. 
On  August  30,  during  the  discussion  of  the  provision  for  the  admission 
of  new  States  (Article  IV.,  Section  3,  Clause  1),  Carroll  moved  a  proviso 
thereto  to  declare  that  nothing  in  the  Constitution  should  affect  the 
right  of  the  United  States  to  the  back  lands.  He  explained  that  the 
popular  sentiment  in  Maryland  was  very  strong  on  this  subject,  and 
intimated  that  the  Constitution  would  hardly  be  agreed  to  in  that  State 
otherwise.  His  motion  to  refer  this  proposal  to  a  committee  was 
defeated,  but  he  later  moved  a  proviso  as  follows:  — 

"Provided,  nevertheless,  that  nothing  in  this  Constitution  shall  be  construed  to 
affect  the  claim  of  the  United  States  to  vacant  lands  ceded  to  them  by  the  treaty  of 
peace." 

He  explained  that,  though  this  might  be  understood  as  relating  to 
lands  not  claimed  by  any  particular  States,  he  had  some  such  in 
view.  -'Wilson  was  against  it  as  as  unnecessary.  Madison  thought 
the  claims' of  the  United  States  might  in  fact  be  favored  by  their 
courts  having  jurisdiction,  but  was  inclined  to  think  it  best 
to  say  nothing  upon  the  subject;  in  any  event,  it  ought  to  go 
further  and  declare  that  the  claims  of  particular  States  also  should  not 
be  affected.  Carroll  then  withdrew  his  motion,  and  offered  the  following 
instead :  — 

To      '•        i  "-■'•.■     ' 

"  Nothing  in  this  Constitution  shall  be  construed  to  alter  the  claims  of  the 
United  States,  or  of  the  individual  states,  to  the  western  territory;  but  all  such 
claims  shall  be  examined  into,  and  decided  upon,  by  the  Supreme  Court  of  the  United 
States."  ; 

>  *  Elliot,  v.  462,  where  it  reads  "  second,"  but  must  mean  first. 
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But  the  following  substitute  was  offered  by  Gouverneur  Morris  and 
was  adopted  by  the  Convention :  — 

"The  legislature  shall  have  power  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or  other  property  belonging  to  the  United  States ; 
and  nothing  in  this  Constitution  contained  shall  be  so  construed  as  to  prejudice  any 
claims,  either  of  the  United  States  or  of  any  particular  state." 

Luther  Martin  moved  an  amendment,  "but  all  such  claims  may  be 
examined  into,  and  decided  upon,  by  the  Supreme  Court  of  the  United 
States,"  but* it  was  lost. 

The  first  portion  of  the  motion  of  Qouverneur  Morris  was  evidently 
adapted  from  the  proposals  which  Madison  made  on  August  18.  The 
matter  was  later  referred  to  the  Committee  on  Style,  and  they  reported 
it  back  in  the  following  form :  — 

"  The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United  States ; 
and  nothing  in  this  Constitution  shall  be  so  construed  as  to  prejudice  any  claim  of  the 
United  States,  or  of  any  particular  state." 


ARTICLE  IV.,   SECTION  4. 

The  United  States  shall  guarantee  to  every  State  in  this  Union  a  Republican  Form 
of  Government,  and  shall  protect  each  of  them  against  Invasion ;  and  on  Application  of 
the  Legislature,  or  of  the  Executive  (when  the  Legislature  cannot  be  convened)  against 
domestic  Violence. 

The  eleventh  resolution  of  the  Virginia  plan  was  as  follows:- — 

"Resolved,  that  a  republican  government,  and  the  territory  of  each  state,  except  in 
the  instance  of  a  voluntary  junction  of  government  and  territory,  ought  to  be  guar- 
anteed by  the  United  States  to  each  state." 

This  was  taken  into  consideration  in  committee  of  the  whole  on 
June  11,  and  som6  objections  made  to  its  form;  whereupon  it  was 
changed  to  read  as  follows,  and  was  then  passed  unanimously :  — 

"Resolved,  that  a  republican  constitution,  and  itB  existing  laws,  ought  to  be 
guarantied  to  each  state,  by  the  United  States." 

In  the  House  revision  this  resolution  was  reached  on  July  18,  and 
objections  were  made  to  its  form.  Gouverneur  Morris  was  opposed  to 
guaranteeing  some  of  the  laws  of  Rhode  Island,  and  Houston  thought 
it  very  undesirable  to  perpetuate  some  of  the  existing  constitutions, 
"Wilson  said  the  purpose  was  to  secure  the  states  against  insurrections, 
and  some  motions  were  made  to  change  its  language  to  meet  this  view, 
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and  then  an  amendment  of  Wilson's  was  approved  nem.  con.  to  make 
the  clause  read  "  that  a  republican  form  of  government  shall  be  guar- 
antied to  each  state;  and  that  each  state  shall  be  protected  against 
foreign  and  domestic  violence/'  and  in  this  form  it  was  referred  to  the 
Committee  of  Detail. 

Randolph  transferred  this  language  almost  literally  into  his  draft, 
among  the  miscellaneous  provisions;  but  he  added  "  But  this  guarantee 
shall  not  operate  in  the  last  case  [domestic  violence]  without  an  applica- 
tion from  the  legislature  of  a  State."  The  Committee  of  Detail 
reported  the  following  as  Article  XVIII.:  — 

"The  United  States  shall  guaranty  to  each  state  a  republican  form  of  govern- 
ment; and  shall  protect  each  state -against  foreign  invasions,  and,  on  the  application 
of  its  legislature,  against  domestic  violence." 

When  this  portion  of  the  draft  came  up  in  the  Convention  on  August 
30,  the  word  "foreign"  was  struck  out  as  superfluous.  Dickinson 
wanted  to  amend  so  as  to  require  the  United  States  in  all  cases  to  sup- 
press domestic  violence  without  the  application  of  the  legislature,  and 
explained  that  he  thought  this  of  essential  importance  to  the  tranquillity 
of  the  United  States,  but  his  motion  was  lost.  Upon  his  suggestion  the 
words  "  or  executive  "  were  inserted  after  "  application  of  its  legis- 
lature." Luther  Martin  moved  to  add  to  this  the  words  "  in  the  recess 
of  the  legislature,"  but  the  motion  was  lost.  The  clause  as  amended  as 
follows  was  then  agreed  to :  — 

"The  United  States  shall  guaranty  to  each  state  a  republican  form  of  govern- 
ment; and  shall  protect  each  state  against  invasions;  and,  on  the  application  of  its 
legislature  or  executive,  against  domestic  violence." 

In  this  form  the  provision  was  referred  to  the  Committee  on  Style, 
but  some  other  discussions  of  the  Convention  have  a  bearing  on  the  final 
form  of  the  clause.  The  draft  reported  on  August  6  contained  in  the 
first  section  of  the  seventh  article,  among  the  powers  of  Congress,  a 
power  "  to  subdue  a  rebellion  in  any  state,  on  the  application  of  its 
legislature,"  which  was  presumably  intended  merely  to  confer  distinct 
Authority  to  carry  out  the  guaranty  provided  for  in  the  portion  of  the 
Constitution  just  considered.  When  this  clause  came  up  before  the 
Convention  on  August  17,  Charles  Pinckney  moved  to  strike  out  the 
words  as  to  the  application  of  the  legislature.  Luther  Martin  and 
Mercer  opposed  the  motion,  and  Ellsworth  moved  to  add  "  or  execu- 
tive "    after    "  legislature."     Gouverneur   Morris   remarked   that   the 
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executive  might  be  at  the  head  of  the  rebellion,  and  added,  "  We  are 
acting  a  very  strange  part.  We  first  form  a  strong  man  to  protect  us, 
and  at  the  same  time  wish  to  tie  his  hands  behind  him."  Gerry  was 
against  "  letting  loose  the  myrmidons  of  the  United  States  on  a  State 
without  its  consent."  Ellsworth  now  varied  his  motion  so  as  to  add 
to  the  clause  as  proposed  by  the  Committee  of  Detail  the  words  "  or 
without  it,  when  the  legislature  cannot  meet;  "  and  this  was  agreed  to. 
Then,  on  motion  of  Madison,  the  words  "  against  the  government 
thereof"  were  inserted  after  "  State,"  so  as  to  leave  open  the  case 
of  a  rebellion  against  the  United  States  and  make  the  provision  in  hand 
apply  only  to  a  rebellion  against  a  State.  But  then  the  Convention,  by 
an  evenly  divided  vote,  declined  to  agree  to  the  clause  as  amended. 
The  clause  so  disagreed  to  was  in  the  following  words: — "  to  subdue 
a  rebellion  in  any  state  against  the  government  thereof,  on  the  applica- 
tion of  its  legislature,  or  without  it  when  the  legislature  cannot  meet." 

Therefore,  the  only  clause  upon  the  subject  here  concerned  which 
went  to  the  Committee  on  Style  is  that  shown  before  which  grew  out  of 
the  discussion  of  the  eleventh  resolution  of  the  Virginia  plan.  The 
committee  reported  it  back  as  follows:  — 

The  United  States  shall  guaranty  to  each  State  in  this  Union  a  republican  form 
of  government,  and  shall  protect  each  of  them  against  invasion;  and,  on  application 
of  the  legislature,  or  Executive,  against  domestic  Violence. 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  the  words 
"when  the  legislature  cannot  be  convened "  were  inserted  after 
"  executive.' ' 


ARTICLE  V. 


The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary,  shall 
propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the  Legislatures 
of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  proposing  Amendments, 
which,  in  either  Case,  shaU  be  valid  to  all  Intents  and  Purposes,  as  Part  of  this  Con- 
stitution, when  ratified  by  the  Legislatures  of  three  fourths  of  the  several  States,  or 
by  Conventions  in  three  fourths  thereof,  as  the  one  or  the  other  Mode  of  Ratification 
may  be  proposed  by  the  Congress;  Provided  that  no  Amendment  which  may  be  made 
prior  to  the  Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no  State, 
without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate. 

Charles  Pinckney's  speeches  *  show  that  his  draft  contained  two 
provisions  authorizing  some  of  the  federal  authorities  to  suggest  amend- 

*  Moore's  American   Eloquence,  i.  368,   369. 


246  GROWTH  OP  THE  CONSTITUTION 

ments  which  should  become  valid  as  parts  of  the  Constitution  upon 
ratification  by  a  certain  proportion  of  the  legislatures;  but  further 
details  are  not  given.  On  the  same  subject  the  thirteenth  resolution 
of  the  Virginia  plan  provided  as  follows :  — 

"  Resolved,  That  provision  ought  to  be  made  for  the  amendment  of  the  Articles  of 
Union  whensoever  it  shall  seem  necessary;  and  that  the  assent  of  the  national  legis- 
lature ought  not  to  be  required  thereto." 

This  clause  was  postponed  on  June  5,  and  was  taken  up  again  on 
June  11,  when  several  members  did  not  see  the  necessity  of  it  at  all, 
jior  the  propriety  of  making  the  consent  of  the  national  legislature 
unnecessary.  Mason  and  Randolph  urged  the  necessity  of  a  provision 
for  amendment,  saying  that  the  plan  to  be  formed  was  sure  to  be 
defective,  as  the  Confederation  has  been  found  to  be,  and  it  was  much 
better  to  provide  for  amending  in  a  constitutional  way  than  to  trust  to 
chance  and  violence.  The  first  part  of  the  resolution  was  agreed  to, 
and  that  as  to  the  assent  of  the  national  legislature  postponed.  In  the 
revision  by  the  House  proper  on  July  23,  the  clause  was  approved  in 
the  same  form  as  reported  by  the  committee  of  the  whole  in  the 
following  language :  — 

"Resolved,  That  provision  ought  to  be  made  for  the  amendment  of  the  Articles 
of  Union,  whensoever  it  shall  seem  necessary," 

and  in  this  form  it  was  referred  to  the  Committee  of  Detail. 

In  carrying  this  out  Randolph  wrote  in  his  draft  "  an  alteration 
may  be  effected  in  the  articles  of  union  on  the  application  of  two-thirds 
of  the  State  legislatures,"  and  after  these  words  Rutledge  appears  to 
have  added,  "by  a  convention.' '  But  the  whole  provision  is  then 
cancelled,  and  Rutledge  has  interlined,  "  on  application  of  2-3ds  of  the 
State  Legislatures  to  the  National  Legislature  they  [shall  t]  call  a 
convention  to  revise  and  alter  the  articles  of  union.' '  The  committee 
reported  the  following  as  Article  XIX. :  — 

"On  the  application  of  the  legislatures  of  two- thirds  of  the  states  in  the  Union, 
for  an  amendment  of  this  Constitution,  the  legislature  of  the  United  States  shall  call 
a  convention  for  that  purpose." 

When  this  came  up  in  the  Convention  on  August  30,  Qouverneur 
Morris  suggested  that  the  legislature  should  be  left  at  liberty  to  call  a 
convention  whenever  they  pleased,  but  he  made  no  motion,  and  the 
clause  was  then  agreed  to  as  reported  nem.  con. 
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On  September  10,  after  the  appointment  of  the  Committee  on  Style, 
Gerry  moved  to  reconsider  the  above.  The  Constitution,  he  said,  is 
meant  to  be  paramount  to  those  of  the  States;  and  hence,  under  this 
clause,  two-thirds  of  the  States  may  call  a  convention,  and  a  majority 
vote  in  it  can  bind  the  Union  to  innovations  that  may  altogether  sub- 
vert the  State  constitutions.  Hamilton  seconded  the  motion,  but  from  a 
different  view  from  that  of  Gerry;  he  did  not  object  to  the  consequences 
stated  by  him.  There  was,  he  said,  no  greater  evil  in  subjecting  the 
people  of  the  United  States  to  the  major  voice  than  the  people  of  a 
particular  State.  Amendments  ought  to  be  more  easily  made,  and  the 
national  legislature  will  be  the  first  tQ  perceive  the  need  of  amend- 
ments, and  ought  to  be  empowered  to  call  a  convention  whenever  two- 
thirds  of  each  branch  should  concur.  Madison  remarked  on  the  vague- 
ness of  the  term  "  call  a  convention  for  the  purpose/ '  without  fixing 
how  it  should  be  called,  or  what  force  its  acts  should  have. 

The  Convention  having  voted  to  reconsider,  Sherman  moved  to  add 
to  the  provision  the  words  "  or  the  legislature  may  propose  amend- 
ments to  the  several  States  for  their  approbation;  but  no  amendments 
shall  be  binding  until  consented  to  by  the  several  States/ '  Wilson 
moved  to  insert  "two-thirds  of"  before  "the  several  States ;"  and 
on  the  defeat  of  this,  "  three-fourths  of,"  and  this  was  agreed  to  nem. 
con.  Madison  moved  to  postpone  the  existing  clause  and  take  up  the 
following :  — 

"The  legislature  of  the  United  States,  whenever  two-thirds  of  both  House*  shall 
deem  necessary,  or  on  the  application  of  two-thirds  of  the  legislatures  of  the  several 
states,  shall  propose  amendments  to  this  Constitution,  which  shall  be  valid;  to  all 
in  tent  8  and  purposes,  as  part  thereof,  when  the  same  shall  have  been  ratified  by 
three-fourths;  at  least,  of  the  legislatures  of  the  several  states,  or  by  conventions  in 
three-fourths  thereof,  as  one  or  the  other  mode  of  ratification  may  be  proposed  by  the 
legislature  of  the  United  States." 

Hamilton  seconded  this  motion,  but  Rutledge  said  he  could  never 
agree  to  give  a  power  by  which  the  articles  relating  to  slaves  might  be 
altered  by  the  States  not  interested  in  that  property;  he  accordingly 
moved  to  add  to  the  above :  — 

"Provided,  That  no  amendments,  which  may  be  made  prior  to  the  year  1808,  shall 
in  any  manner  affect  the  fourth  and  fifth  sections  of  the  seventh  article;  " 

and  then  the  whole  clause,  as  recast  by  Madison  and  amended  by  Rut- 
ledge,  was  agreed  to  by  nine  States  to  one. 
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The  Committee  on  Style  reported  the  clause  as  follows :  — 

"Abticle  V.  The  Congress,  whenever  two  thirds  of  both  houses  shall  deem  neces- 
sary, or  on  the  application  of  two  thirds  of  the  legislatures  of  the  several  states,  shall 
propose  amendments  to  this  Constitution,  which  shall  be  valid,  to  all  intents  and 
purposes,  as  part  thereof,  when  the  same  shall  have  been  ratified  by  three  fourths,  at 
least,  of  the  legislatures  of  the  several  states,  or  by  conventions  in  three  fourths 
thereof,  as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the  Congress; 
provided,  that  no  amendment  which  may  be  made  prior  to  the  year  1808  shall  in  any 
manner  affect  the  and  sections  of  article  ." 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  this  pro- 
vision was  the  subject  of  a  good  deal  of  discussion.  Mason  thought  the 
whole  plan  of  amendment  objectionable;  as  both  modes  depend  upon 
Congress,  no  proper  amendment  will  ever  be  obtained,  if  the  govern- 
ment should  become  oppressive.  Gouverneur  Morris  and  Gerry  then 
moved  to  require  a  convention  to  be  called  on  the  application  of  two- 
thirds  of  the  States,  and  this  was  agreed  to  nem.  con.  Other  minor 
motions  as  to  the  method  of  amendment  were  made,  but  were  defeated 
by  large  majorities. 

Sherman  expressed  his  fears  that  amendments  might  be  made  fatal 
to  particular  States,  such  as  abolishing  them  altogether  or  depriving 
them  of  their  equality  in  the  Senate.  He  thought  the  proviso  in  favor 
of  States  importing  slaves  should  be  extended  so  as  to  provide  that  no 
State  should  be  affected  in  its  internal  police  or  deprived  of  its  equality 
in  the  Senate,  and  he  moved  a  proviso  to  that  effect.  Madison  thought 
that,  if  they  should  once  begin  with  these  special  provisos,  every  State 
would  insist  upon  them  for  their  boundaries,  exports,  etc.  Sherman's 
motion  was  lost  by  three  ayes  to  eight  noes,  whereupon  he  moved  to 
strike  out  the  fifth  article  altogether.  This  was  lost  by  two  ayes  to 
eight  noes;  but  murmurs  began  to  circulate  among  the  small  States, 
and  Gouverneur  Morris  then  moved  to  annex  a  further  proviso  to  the 
article  in  these  words: — "  that  no  State,  without  its  consent,  shall  be 
deprived  of  its  equal  suffrage  in  the  Senate ;"  and  this  was  agreed  to 
without  debate,  no  one  opposing  it  or  saying  no  upon  the  question. 
The  blanks  in  the  article  as  reported  were  then  filled  up,  and 'the  whole 
approved  in  its  final  form. 

Mason  expressed  his  discontent  at  the  power  conferred  upon  Con- 
gress to  pass  navigation  laws,  and  moved  still  another  proviso  to  the 
amendment  clause,  intended  to  lessen  this  power,  but  it  was  defeated 
(see  Article  I.,  Section  9,  Clauses  1,  4,  and  5). 
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Randolph  stated,  on  September  15,  that  it  was  with  pain  he  was  led 
to  disagree  from  the  Convention,  but  that  he  could  not  sign  the  instru- 
ment as  it  stood:  he  then  moved  that  "  amendments  to  the  plan  might 
be  offered  by  the  State  Conventions,  which  should  be  submitted  to,  and 
finally  decided  on  by,  another  General  Convention,"  and  said  that,  if 
this  were  approved,  he  might  possibly  sign.  Mason  and  Gerry  agreed 
with  him  in  the  main,  and  explained  some  of  the  grounds  of  their 
objection.  Charles  Pinckney  referred  to  the  solemnity  of  the  moment 
and  to  the  confusion  of  plans  which  was  certain  to  result  from  such  an 
experiment,  and  added  that  he  was  himself  strongly  opposed  to  some 
parts  of  the  Constitution,  but  meant  to  give  it  his  support.  All  the 
States  voted  against  Randolph's  proposal. 


ARTICLE  VI,  CLAUSE  1. 

-  All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of  this 
Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution,  as 
under  the  Confederation. 

The  twelfth  resolution  of  the  Virginia  plan  provided  as  follows :  — 

"Retolved,  that  provision  ought  to  be  made  for  the  continuance  of  Congress,  and 
their  authorities  and  privileges,  until  a  given  day  after  the  reform  of  the  Articles 
of  Union  shall  be  adopted,  and  for  the  completion  of  all  their  engagements." 

This  resolution  was  approved  on  June  5,  and  came  up  again  during 
the  House  revision  on  July  18,  but  Gouverneur  Morris  thought  the 
assumption  of  their  agreements  might  as  well  be  omitted,  and  he  did 
not  approve  of  continuing  Congress  until  all  the  States  approve,  as  it 
might  become  expedient  to  put  the  proposed  plan  in  operation  among  a 
smaller  number.  The  subject  was  not  much  discussed,  and  the  whole 
resolution  was  disapproved;  but  at  a  later  stage  of  the  proceedings  a 
portion  of  the  idea  contained  found  its  way  into  the  Constitution  in  the 
following  manner.  On  August  18  Rutledge  moved  that  a  committee  of 
a  member  from  each  State  be  appointed  to  consider  the  necessity  and 
expediency  of  the  debts  of  the  several  States  being  assumed  by  the 
United  States;  and  his  motion  was  carried  and  a  committee  appointed. 
\  There  was  a  slight  discussion  of  the  subject,  but  it  was  entirely  directed 
to  the  main  subject  of  Rutledge 's,  motion,  and  with  this  we  are  not 
concerned  here. 
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There  were  also  referred  to  this  same  committee  some  other  resolu- 
tions introduced  on  August  18  by  Charles  Pinckney  and  Gerry  and  Rut- 
lodgo,  which  all  aimed  at  much  the  same  purpose :  that  of  Pinckney 
wad,  u  to  secure  all  creditors,  under  the  new  Constitution,  from  a 
violation  of  the  public  faith,  when  pledged  by  the  authority  of  the 
legislature/'  On  August  21  Livingston  reported  as  follows  from  this 
committee:  — 

"  Tho  legist *t ur*  of  the  United  States  shall  have  power  to  fulfil  the  engagements 
wfcioh  haw  l*«ni  enteivd  into  hy  Congress,  and  to  discharge,  as  well  the  debts  of  the 
United  States,  as  the  debts  incurred  hy  the  several  states,  during  the  late  war,  for  the 
common  defence  and  general  welfare." 

This  report  was  taken  up  on  motion  on  August  22,  but  only  the  first 
sentence — "  the  legislature  of  the  United  States  shall  have  power  to 
fulfil  the  engagements  which  have  been  entered  into  by  Congress  " — 
was  apparently  considered  at  all.  Ellsworth  thought  the  provision 
unnecessary,  as  the  obligation  was  clear  even  without  it.  but  Randolph, 
Madison,  and  Gerry  thought  otherwise.  Madison  mentioned  the 
attempt  made  by  debtors  to  British  subjects  to  show  that  contracts 
under  the  old  government  were  dissolved  by  the  Revolution,  which 
destroyed  the  political  identity  of  the  society,  and  Gerry  thought  some 
explicit  proxision  should  be  made,  so  tha:  no  pretext  might  remain  to 
get  rJd  of  the  puKic  engagements*  0:uvemet;r  Morris  moved  to 
amend  so>  as  :o  rvad  **  the  legislature  shall  dis^hars*  the  debts,  and 
f;;*tll  the  eug;;g*u;er.ts*  of  the  U;:iu\I  States.*"  ar.d  in  this  form  h  was 
agreevl  to  bx  a"  the  States* 

Ov*  the  r.e\;  car  August  i>  .  wh:*e  the  CctiTYiitioe  was  «*>:s>£  Serin* 
the  tvxxvrs  to  be  cvtVrresi  ;:iv:t  Cottgnpss  t*r..:cr  what  has  r>^w  bee- me 
Art:*->  I.  Sevti^t  t\  C'iv.se  1.  the  i.iea  i':ev*  <-;:->:AtreI  ns  raaerted 
r.t  trts  **t:ec  :vrt:;r.  o:    the  Cv~s::tv.-Lr.  avi  it  w*s.  *r  =i::::c  sad* 

>         .  *     **"    *    ,•"    *    „"  V     J^  *  ^     *■     *  \~      ;t     JL     ^T.1. '"    "T-    t*     >.V,.lS  Iwi!     tif     ^Ti4 

t>  "      c:  ."t   mt  s.      v    t  5ik,'.  A   :•""  y».v  r«*y-:~t  ?.*  t-  *  **  ":  ~« .v •£->;»:** ?s  ~ 
~  * ;  <.•■•;     :  *  ..\\   as  **  /*  xs  t;  *"*  ^  t  *  *  :  ?  i  V -l  t  r  *  *  -  _r  :•  - :  :rj  iz>i 
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that  it  would  beget  speculations,  and  that  there  was  a  great  difference 
between  original  holders  and  those  who  had  fraudulently  purchased  in 
the  pestilential  practice  of  stock- jobbing;  he  did  not  mean,  he  said,  to 
include  those  who  had  bought  in  the  open  market.  He  feared,  also, 
that  the  word  shall  might  extend  to  all  the  old  continental  paper.  After 
a  short  discussion,  Randolph  proposed  to  make  the  provision  read:  — 

a  AR  debts  contracted,  and  engagements  entered  into,  by  or  under  the  authority  of 
Congress,  shall  be  as  valid  against  the  United  States,  under  this  Constitution,  as  under 
the  Confederation ;  " 

and  this  was  adopted  by  a  vote  of  ten  to  one. 

The  clause  so  adopted,  as  a  part  of  the  provisions  upon  the  powers 
of  Congress  went  later  to  the  Committee  on  Unfinished  Portions, 
because  some  amendments  (immaterial  here)  were  later  moved  to  the 
clause  of  which  it  then  formed  a  part  and  were  not  acted  on  (see  Article 
L,  Section  8,  Clause  1),  and  that  committee  omitted  this  provision  from 
the  part  of  the  Constitution  in  question.  The  Committee  on  Style, 
however,  evidently  considered  the  idea  as  belonging  in  the  Constitution, 
and  transferred  it  to  a  new  clause;  they  adopted  very  closely  the 
language  into  which  the  matter  had  been  finally  cast  by  Randolph, 
making,  however,  some  minor  alterations,  and  reported  as  follows:  — 

"Abticle  VI.  AH  debts  contracted,  and  engagements  entered  into,  before  the  adoption 
of  this  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution 
as  under  the  Confederation/* 


ARTICLE  VI.,  CLAUSE  2. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the  Authority 
of  the  United  States,  shall  be  the  supreme  Law  of  the  Land ;  and  the  Judges  in  every 
State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or  Laws  of  any  State  to 
the  Contrary  notwithstanding. 

The  first  outline  of  the  language  of  this  clause  is  to  be  found  in  the 
sixth  resolution  of  the  New  Jersey  plan,  which  was  introduced  into  the 
Convention  on  June  15;  but  some  earlier  discussions  must  first  be 
considered; 

The  sixth  resolution  of  the  Virginia  plan,  upon  the  powers  of  Con- 
gress, contained  a  provision  that 

"The  national  legislature  ought  to  be  empowered  ...  to  negative  all  laws  passed 
by  the  several  states  contravening,  in  the  opinion  of  the  national  legislature,  the 
Articles  of  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union; " 


252  GROWTH  OP  THE  CONSTITUTION 

and  the  eighth  resolution  made  the  executive  and  a  convenient  number 
of  the  national  judiciary  a  council  of  revision,  and  provided  that  their 
dissent  from  a  negative  of  a  State  law  should  amount  to  a  rejection  of 
such  negative  unless  the  law  in  question  should  "  be  again  negatived 
by  of  the  members  of  each  branch."      Charles  Pinckney's 

speeches*  show  that  his  draft  also  gave  Congress  a  negative  on  all  such 
legislative  acts  of  each  State  as  should  appear  to  them  improper,  and 
he  referred,  moreover,  in  his  speeches  to  the  violations  by  the  States  of 
federal  laws  and  of  nearly  every  treaty. 

The  two  plans  introduced  at  the  very  opening  of  the  Convention 
thus  each  contained  a  method  for  the  setting  aside  of  objectionable 
State  laws  by  the  central  government,  and  I  think  that  a  close  following 
of  the  treatment  by  the  Convention  of  this  part  of  the  Virginia  plan 
will  demonstrate  that  the  clause  we  are  now  concerned  with,  coupled 
with  the  clause  as  to  the  judicial  power  of  the  federal  government 
(Article  III.,  Section  2,  Clause  1),  was  distinctly  intended  to  substitute 
another  method  of  attaining  the  same  end.  That  portion  quoted  from 
the  sixth  resolution  of  the  Virginia  plan  was  agreed  to  without  debate 
or  dissent  in  committee  of  the  whole  on  May  31.  On  June  8,  Charles 
Pinckney  and  Madison  moved  to  change  the  language  so  as  to  read  "  to 
negative  all  laws  which  to  them  shall  appear  improper,' '  but  the  motion 
was  lost  after  some  memorable  debate  on  the  control  of  the  States  and 
their  tendency  to  encroach  on  the  federal  government. 

The  resolution  was  therefore  reported  from  the  committee  of  the 
whole  in  the  language  that  "  the  national  legislature  ought  to  be 
empowered  ...  to  negative  all  laws  passed  by  the  several  states, 
contravening,  in  the  opinion  of  the  national  legislature,  the  articles  of 
the  Union,  or  any  treaty  subsisting  under  the  authority  of  the  Union;" 
but  when  this  came  up  for  consideration  before  the  Convention  proper 
on  July  17  it  was  discussed  for  a  short  time,  and  was  then  defeated. 
Gouverneur  Morris  was  against  it,  because  it  would  disgust  the  States, 
and  Sherman  and  he  thought  it  unnecessary,  as  the  courts  of  the  States 
would  not  consider  as  valid  any  law  contravening  the  authority  of  the 
Union,  and  which  the  legislature  would  wish  to  be  negatived.  Luther 
Martin  considered  the  clause  improper  and  inadmissible,  and  asked 
whether  all  the  laws  of  the  States  were  to  be  sent  up  to  the  general 

*  Moore's  American  Eloquence,  i.  365,  366. 
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legislature  before  they  were  permitted  to  operate.  Madison  and 
Charles  Pinckngy  both  thought  the  provision  essential,  and  Madison 
argued  that  nothing  less  than  such  a  negative  could  control  the  pro- 
pensity of  the  States  to  disturb  the  system.  They  will,  he  said,  pass 
laws  which  will  accomplish-  their  purpose  before  they  can  be  set  aside 
by  the  national  tribunals;  nor  can  confidence  be  put  in  those  of  the 
States.  In  all  the  States  they  are  more  or  less  dependent  on  the  legis- 
latures, and  in  Rhode  Island  judges  were  displaced  who  refused  to 
execute  an  unconstitutional  law. 

Upon  taking  a  vote,  the  clause  was  defeated  by  seven  to  three,  and 
Luther  Martin  then  immediately  moved  the  following  resolution,  which 
was  agreed  to  nem.  can.  Its  language  is  very  closely  the  same  as  that 
of  the  sixth  resolution  of  the  New  Jersey  plan,  which  had  been  intro- 
duced into  the  Convention  on  June  15,  and  which  Martin  had  aided*  to 
draw;  and  it  seems  clear  enough  that  it  was  intended  as  a  substitute  for, 
and  to  attain  the  same  end  as,  the  clause  which  had  just  *  been 
defeated :  — 

"That  the  legislative  acts  of  the  United  States,  made  by  virtue  and  in  pursuance 
of  the  Articles  of  Union,  and  all  treaties  made  and  ratified  under  the  auihontv  of  the 
United  States,  shall  be  the  supreme  law  of  the  respective  states,  as  far  as  those  acts  or 
treaties  shall  relate  to  the  said  states,  or  their  citizens  and  inhabitants;  and  that  the 
judiciaries  of  the  several  states  shall  be  bound  thereby  in  their  decisions,  anything  in 
the  respective  laws  of  the  individual  states  to  the  contrary  notwithstanding^ 

This  proposition  was,  as  has  been  said,  agreed  to  at  once,  and  was 
referred  later  to  the  Committee  of  Detail  as  the  seventh  resolution  of 
the  Convention,  and  in  that  committee  a  proposal  was  made  by  Ran- 
dolph which  is  very  interesting,  and  indicates  strongly  a  clear  intention 
to  attain  through  the  judiciary  the  end  of  setting  aside  State  laws,  a 
power  which  it  has  just  been  seen  the  Convention  has  declined  to  vest 
in  the  legislative  department.  It  must  never  be  forgotten  in  this  con- 
nection that  a  point  which  was  constantly  in  the  minds  of  members  as 
something  absolutely  necessary  was  to  stop  the  continual  violations  J 
of  contractual  rights  and  of  the  rights  of  foreigners  under  treaties, 
by  the  laws  of  the  States.  Before  the  Convention  met,  Randolph  and 
Madison  were  evidently  considering  some  method  of  securing  in  par- 
ticular the  rights  of  the  British  creditors  under  the  treaty  of  peace,  and 

*  Luther  Martin's  Letter,  printed  in  Elliot's  Debates,  i.  349;  see  also  Madison  on 
the  same  subject,  ibid.,  v.  191. 
t  Elliot,  i.  207;  v.  322. 
t  See  references  given  under  Article  I.,  Section  10,  Clause  1. 


254  GROWTH  OF  THE  CONSTITUTION 

the  former  wrote*  the  latter  on  April  4,  1787,  "  But  does  the  establish- 
ment of  the  treaty  as  a  law  provide  certainly  for  the 'recovery  of  the 
debts  t  Ought  it  not  [to]  be  paramount  to  law,  or  at  least  to  be  one  of 
those  laws  which  are,  in  my  opinion,  beyond  repeal,  from  being  com- 
bined with  a  compact  t  "  And  it  will  be  observed  that  the  proposition 
of  Luther  Martin,  as  well  as  the  like  proposition  contained  in  the  New 
Jersey  resolutions,  made  treaties  a  part. of  the  supreme  law. 

When,  with  all  these  matters  in  his  mind,  and  with  the  resolution 
adopted  by  the  Convention  on  Luther  Martin's  motion  before  him,  Ran- 
dolph came  to  sketch  his  committee  draft,  he  wrote  at  one  time  a  pro- 
vision which  proves  beyond  doubt  that  he  at  least  foresaw  the  outlines 
of  that  function  of  the  courts  as  to  unconstitutional  laws,  which  is  now 
so  clearly  established;  he  proposed  to  insert  the  following  clause  at  the 
end  of  the  provisions  as  to  the  legislative  powers  of  Congress :  — 

"All -laws  of  a  particular  State  repugnant  hereto  shall  be  void;  and  in  the  decision 
thereon,  wliich  shall  be  vested  in  the  supreme  judiciary,  all  incidents,  without  which 
the  general  principle  cannot  be  satisfied,  shall  be  considered  as  involved  in  the  general 
principle." 

This  clause  is  cancelled  in  the  draft,  and  was  therefore  doubtless 
disapproved  by  the  committee  or  by  its  author's  own  later  judgment, 
and  over  it  Randolph  has  written  "  insert  the  eleventh  article.' '  This 
was  the  article  upon  the  Judiciary,  in  the  draft  reported  by  the  com- 
mittee, and  the  words  so  inserted  probably  indicate  that  he  thought  the 
same  result  as  was  originally  intended  by  the  cancelled  clause  would 
flow  from  the  provisions  as  to  the  jurisdiction  of  the  supreme  court. 
(See  Article  III.,  Section  2,  Clauses  1  and  2.) 

The  Committee  of  Detail  reported  the  provision  introduced  by  Luther 
Martin  in  the  following  form :  — 

"Article  VIII.  The  acts  of  the  legislature  of  the  United  States  made  in  pursu- 
ance of  this  Constitution,  and  all  treaties  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  several  states,  and  of  their  citizens  and  inhabit- 
ants ;  and  the  judges  in  the  several  states  shall  be  bound  thereby  in  their  decisions,  any 
thing  in  the  constitutions  or  laws  of  the  several  states  to  the  contrary  notwith- 
standing." 

When  this  clause  came  up  before  the  Convention  on  August  23, 
Rutledge  moved  to  amend  it  to  read  as  below,  and  this  was  agreed  to 
newt.   con.     The  principal  change  consisted  in  extending  the  provision 

*  Conway's  Randolph,  72. 
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so  as  to  include  the  Constitution.     This  had  not  yet  been  done  in  the 
judiciary  clause  (Article  IIL,  Section  2,  Clause  1),  but  was  done  later:  — 

"This  Constitution,  and  the  laws  of  the  United  States  made  in  pursuance  thereof, 
and  all  the  treaties  made  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  several  states,  and  of  their  citizens  and  inhabitants;  and  the 
judges  of  the  several  states  shall  be  bound  thereby  in  their  decisions,  any  thing  in  the 
constitutions  or  laws  of  the  several  states  to  the  contrary  notwithstanding." 

Later  the  same  day,  Charles  Pinckney  introduced  once  more  the 
plan  of  giving  to  Congress  the  power  to  negative  State  laws,  but  varied 
it  with  a  proviso  that  two-thirds  of  the  members  of  each  House  shpuld 
concur.  There  was  some  discussion  of  the  matter,  but  its  supporters 
were  unable  to  carry  a  motion  to  commit  the  proposal,  and  then  the 
motion  was  withdrawn. 

On  August  25,  the  above  clause  was  amended  nem.  con.  on  motion 
of  Madison,  seconded  by  Oouverneur  Morris,  by  inserting  after  "  all 
treaties  made,"  the  words  "or  which  shall  be  made;"  the  purpose 
being  to  obviate  all  doubt  about  pre-existing  treaties  by  making"  the 
language  expressly  cover  both  past  and  future  ones.  The  clause  was 
later  referred,  without  further  change,  to  the  Committee  on  Style,  and 
they  reported  it  back  with  some  changes  of  importance,  the  principal 
one  being  the  substitution  of  the  term  "  supreme  law  of  the  land  "■•  for 
"  supreme  law  of  the  respective  states,"  etc. :  — 

"This  Constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall' be  the  supreme  law  of  the  land;  and  the  judges  -in  every 
state  shall  be  bound  thereby,  any  thing  in  the  Constitution  or  laws  of  any  state  -to  the. 
contrary  notwithstanding." 


ARTICLE  VI.,   CLAUSE  3. 

The  Senators  and  Representatives  before  mentioned,  and  the  *  Members  of  the 
several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affirmation,  to  support  this 
Constitution;  but  no  religious  Test  shall  ever  be  required  as  a  Qualification  to  any 
Office  or  public  Trust  under  the  United  States. 


The  fourteenth  resolution  of  the  Virginia  plan  was  as  follows :  — 

"Resolved,  that  the  legislative,  executive,  and  judiciary  powers,  within  the  i 
states,  ought  to  be  bound  by  oath  to  support  the  Articles  of  Union." 


This  clause  was  postponed  on  June  5,  and  on  June  11   Sherman 
opposed  it  as  intruding  needlessly  into  the  State  jurisdictions.     Gerry 
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thought  there  was  as  much  reason  for  an  oath  to  the  States  from  the 
national  officers,  while  Randolph  thought  it  vital  to  put  the  national 
government  at  least  on  the  same  basis  as  the  States,  the  officers  of 
which  already  take  an  oath  to  the  government  they  serve.  Luther 
Martin  said  the  new  oath  was  either  coincident  with  that  to  the  States 
or  was  contrary  and  therefore  improper,  and  he  moved  to  strike  out 
the  words  "within  the  several  States,"  but  his  motion  was  lost,  and 
then  the  resolution  was  carried  by  six  ayes  to  five  noes. 

The  clause  was  reached  again  during  the  revision  by  the  House  on 
July  23,  and  Williamson  suggested  that  a  reciprocal  oath  should  be 
required  from  the  national  officers  to  support  the  State  governments, 
but  his  proposition  does  not  seem  to  have  had  any  support.  Wilson 
rather  doubted  the  expediency  and  efficacy  of  oaths.  The  resolution 
was  amended  to  include  the  national  officers,  and  was  then  passed  nem. 
con.  in  the  following  form :  — 

"  Resolved,  That  the  legislative,  executive,  and  judiciary  powers,  within  the  several 
states,  and  of  the  national  government,  ought  to  be  bound:,  by  oath,  to  support  the 
Articles  of  Union." 

And  in  this  form  it  was  referred  to  the  Committee  of  Detail. 

Randolph  omitted  from  his  draft  that  portion  of  this  provision  which 
required  an  oath  from  the  national  officers  as  well  as  those  of  the  State, 
but  the  committee  changed  this,  and  reported  as  follows :  — 

"Abticle  XX.  The  members  of  the  legislatures,  and  the  executive,  ancl  judicial 
officers  of  the  United  States,  and  of  the  several  states,  shall  be  bound  by  oath  to  sup- 
port this  Constitution." 

When  this  clause  came  up  in  the  Convention  on  August  30,  the 
words  "  or  affirmation  "  were  added  after  "  oath,"  and  then  Charles 
Pinckney  moved  to  add  to  the  article  the  proviso,  "  but  no  religious 
test  shall  ever  be  required  as  a  qualification  to  any  office  or  public  trust 
under  the  authority  of  the  United  States."  A  similar  provision  is 
shown  by  his  speeches  *  to  have  been  contained  in  his  draft,  and  he  had 
told  the  Convention  that  it  Xvas  ' '  a  provision  the  world  will  expect 
from  you  in  the  establishment  of  a  system  founded  on  Republican  prin- 
ciples and  in  an  age  so  liberal  and  enlightened  as  the  present."  He 
had  also  introduced  a  provision  in  the  same  general  direction  into  the 
Convention  on  August  20:  —  "No  religious  test,  or  qualification,  shall 
ever  be  annexed  to  any  oath  of  office  under  the  authority  of  the  United 
States."  This  motion  had  been  referred  to  the  Committee  of  Detail, 
but  they  do  not  seem  to  have  made  any  report  upon  it.     It  was  doubtless 

*  Moore's  American  Eloouence,  i.  369. 
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for  this  reason  that  Pinckney  now  moved  it  in  the  form  of  a  proviso  to 
the  present  clause.  Sherman  thought  the  proviso  unnecessary,  as  the 
prevailing  liberality  was  a  sufficient  protection  against  such  tests,  but 
Gouverneur  Morris  and  Charles  Cotesworth  Pinckney  approved  the 
motion,  and  it  was  agreed  to,  as  was  then  the  whole  article  as  amended. 

The  Committee  on  Style  reported  this  clause  as  follows: — 

"The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  officers,  both  of  the  United 
States  and  of  the  several  states,  shall  be  bound,  by  oath  or  affirmation,  to  support  this 
Constitution;  but  no  religious  test  shall  ever  be  required  as  a  qualification  to  any 
office  of  public  trust  under  the  United  States." 


AETIOLE  VH. 


The  ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for  the  Estab- 
lishment of  this  Constitution  between  the  States  so  ratifying  the  Same. 

The  fifteenth  resolution  of  the  Virginia  plan  was  in  the  following 
language:  — 

"Resolved,  that  the  amendments  which  shall  be  offered  to  the  Confederation  by 
the  Convention,  ought,  at  a  proper  time  or  times,  after  the  approbation  of  Congress, 
to  be  submitted  to  an  assembly  or  assemblies  of  representatives,  recommended  by  the 
several  legislatures,  to  be  expressly  chosen  by  the  people,  to  consider  and  decide 
thereon." 

This  was  postponed  on  June  5,  after  a  short  discussion  in  which 
Sherman  and  Gerry  objected  to  popular  ratifications,  while  Madison 
thought  them  essential  and  remarked  that  otherwise  in  cases  of  conflicts 
between  the  laws  of  the  States  and  of  Congress,  the  courts  of  the  former 
might  decide  in  favor  of  their  own  laws ;  and  he  remarked  further  that 
it  might  be  asserted  that  the  Union  was  a  mere  treaty  among  inde- 
pendent States,  and  therefore  a  breach  of  any  one  article  absolved  the 
other  parties  from  the  whole  obligation.  The  resolution  came  up  again 
in  committee  of  the  whole  on  June  12,*  and  was  agreed  to,  but  it  was  a 
good  deal  discussed  when  it  came  before  the  House  proper  on  July  23. 
Ellsworth,  Paterson,  and  Gerry  thought  it  ought  rather  to  be  referred 
to  the  State  legislatures,  while  Mason,  Randolph,  Gorham,  Gouverneur 
Morris,  and  Madison  all  supported  the  reference  to  Conventions. 
Qouverneur  Morris  argued  that,  as  no  alteration  could  be  made  under 
the  Confederation  without  unanimous  consent,  any  change  in  the  pro- 
posed Constitution  not  made  in  accordance  with  this  provision,  mu3t  be 

#  Elliot,  v.  183.     Compare,  however,  i.  170. 
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held  void  ±y  the  judges'  as  unconstitutional,  if  the  reference  should  be 
made  to  the  legislature ;  while,  if  the  reference  is  made  to  the  people  of 
the  United  States,  the  federal  compact  may  be  altered  by  a  majority  of 
them.  Madison  thought  the  legislatures  clearly  incompetent,  for  the  very 
changes  proposed  would  make  essential  inroads  on  the  State  constitu- 
tions, and  a  legislature  cannot  change  the  constitution  under  which  it 
exists.  The  difference  between  a  system  founded  oh  the  legislature 
only  and  one  founded  on  the  people  is,  he  said,  that  between  a  league  or 
treaty  and  a  constitution.  And  he  elaborated  the  ideas  he  had  thrown 
out  earlier,  and  went  on  that  *  law  violating  a  mere  treaty  or  league 
created  by  a  prior  law  might  be  held  valid  by  the  judges;  while  they 
would  declare  void  a  law  violating  a  constitution  adopted  by  the  people. 
Again,  in  the  case  of  treaties,  a  violation  of  any  one  article  by  one  party 
frees  the  other  parties,  while  in  the  case  of  a  union  of  people  under  one 
constitution,  such  an  interpretation  is  excluded.  Oouverneur  Morris 
moved  to  refer  the  plan  to  one  general  convention  to  consider,  amend, 
and  establish,  but  his  motion  was  not  seconded.  A  motion  by  Ellsworth 
to  refer  to  the  legislatures  was  defeated,  and  the  resolution  as  reported 
was  then  approved  by  nine  to  one. 

During  the  discussion  on  June  5,  Wilson  —  apparently  meaning  to 
threaten  the  smaller  States  of  New  Jersey  and  Delaware  —  had  expressed 
a  hope  that  the  provision  for  ratifying  would  be  put  on  such  a  footing 
as  to  admit  of  a  partial  union,  with  a  door  open  for  the  accession  of 
the  rest,  and  Charles  Pinckney  hoped  that,  in  case  the.  experiment 
should  not  unanimously  take  place,  nine  States  might  be  authorized 
to  unite  under  the  same  government.  Again,  on  July  23,  Qorham  threw 
out  pretty  distinctly  the  idea  that  it  might  be  necessary  to  '  *  give,  effect 
to  the  system  without  waiting  for  the  unanimous  consent  of  the  States;  " 
and  Gouverneur  Morris  had  suggested  the  same  idea  less  distinctly  on 
July  18. 

This  resolution  was  thus  referred  to  the  Committee  of  Detail  as  the 
twenty-second  resolution  of  the  Convention  ii*  the  same  form  in  which 
Randolph  had  introduced  it  at  the  opening  of  the  proceedings,  and 
there  can  be  no  doubt  that  the  article  of  the  Constitution  with  which 
we  are  now  concerned  grew  out  of  it  and  the  ideas  thrown  out  in  the 
debate  upon  it.  Randolph's  draft  contains  at  the  end  what  he  calls 
"  addenda,"  the  purpose  of  which  is  to  provide  for  the  method  of  estab- 
lishing and  introducing  the  government.     The  first  of  these  was  written 
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by  him,  "  The  aseeift  of  the  major  part  of  the  people  of  states 

shall  give  operation  to  this  constitution, ' '  and  in  this  the  words  "  major 
part  of  the  people  "  are  cancelled,  and  over  them  is  written,  in  Rut- 
ledge's  handwriting,  "  Conventions/ '  The  Committee  of  Detail  reported 
the  following  as  Article  XXL :  — 

"The  ratification  of  the  conventions  of  states  shall  be  sufficient  for  organ- 

izing this  Constitution." 

When  this  clause  came  up  in  the  Convention  on  August  30  and  31, 
Gouverneur  Morris  thought  the  blank  ought  to  be  filled  up  in  a  twofold 
way,  so  as  to  provide  for  the  cases  of  the  ratifying  States  either  being 
contiguous,  which  would  render  a  small  number  sufficient,  or  being  dis- 
persed, which  would  require  a  greater  number.  Madison  remarked 
that  if  the  blank  was  filled  up  with  nine  or  less,  the  Constitution  might 
be  put  in  force  over  the  whole  body  of  the  people,*  though  less  than  a 
majority  of  them  should  ratify  it;  but  Wilson  thought  the  States  only 
which  ratify  can  be  bound.  King  moved  to  add  the  words  "  between 
the  said  states/'  so  as  to  confine  the  operation  of  the  government  to 
the  States  ratifying  it,  and  this  was  agreed  to,  with  Maryland  only  in 
the  negative.  Sherman  doubted  the  propriety  of  authorizing  less  than, 
all  the  States  to  execute  the  Constitution,  because  of  the  nature  of  the 
existing  Confederation,  and  Madison  proposed  an  amendment  intended 
to  require  the  concurrence  of  a  majority  of  both  the  States  and  the 
people.  But  these  proposals  were  not  pressed  to  a  vote,  and  Gouver- 
neur Morris  moved  to  strike  out  the  requirement  of  conventions  and 
leave  the  States  to  pursue  their  own  modes.  King  thought  this  was 
equivalent  to  giving  up  the  business,  because  of  the  complicated  forma- 
tions of  the  legislatures,  but  Morris  explained  that  he  meant  to  facili- 
tate the  adoption  of  the  plan  by  making  it  easy  for  each  State  to  accord 
with  the  mode  required  by  its  constitution.  Madison,  Gorham,  and 
Charles  Pinckney  were  in  favor  of  conventions,  Luther  Martin  for  a 
reference  to  the  State  legislatures.  Morris's  motion  was  lost,  and  the 
Convention  then  proceeded  to  fill  up  the  blank  for  the  number  of  States. 
Motions  for  thirteen  and  for  ten  were  defeated,  and  nine  was  fixed  upon. 
Randolph  and  Mason  were  the  chief  supporters  of  nine,  and  argued 
that  it  was  best  to  preserve  ideas  already  familiar  to  the  people:  nine 
States,  they  said,  were  required  in  all  great  cases  under  the  Confedera- 
tion. The  article  as  thus  amended  was  then  agreed  to  by  all  the  States 
except  Maryland,  and  was  as  follows:  — 

"The  ratification  of  the  Conventions  of  nine  States  shall  be  sufficient  for  organ- 
izing this  Constitution  between  the  said  States." 
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On  September  10;  after  the  appointment  of  the  Committee  on  Style, 
Gerry  moved  to  reconsider  this  and  the  twenty-second  article  (see 
"Reference  to  Congress  ").  He  was  opposed  to  an  "amendment  of 
the  Confederation  with  so  little  scruple  or  formality."  Hamilton  con- 
curred with  Gerry,  and  wanted  each  legislature  authorized  to  say 
whether  or  not  it  was  in  favor  of  establishing  the  Constitution  among 
nine  States.  Gorham  replied  that  if  this  were  done  different  and  con- 
ditional ratifications  would  defeat  the  instrument  entirely.  Randolph 
was  opposed  to  this  part  of  the  plan,  and  thought  the  Constitution  con- 
tained so  many  objectionable  features  that  it  ought  to  go  to  another 
Convention  clothed  with  authority  to  adopt  such  amendments  as  it 
should  think  desirable.  Hamilton  moved  the  following  elaborate 
proposition  containing  the  ideas  he  had  expressed :  — 

"Resolved,  That  the  foregoing  plan  of  a  Constitution  be  transmitted  to  the  United 
States  in  Congress  assembled,  in  order  that,  if  the  same  shall  be  agreed  to  by  them,  it 
may  be  communicated  to  the  legislatures  of  the  several  states,  to  the  end  that  they  may 
provide  for  its  final  ratification,  by  referring  the  same  to  the  consideration  of  a  con- 
vention of  deputies  in  each  state,  to  be  chosen  by  the  people  thereof;  and  that  it  be 
recommended  to  the  said  legislatures,  in  their  respective  acts  for  organizing  such  con- 
vention, to  declare  that,  if  the  said  convention  shall  approve  of  the  said  Constitution, 
such  approbation  shall  be  binding  and  conclusive  upon  the  state;  and  further,  that  if 
the  said  convention  shall  be  of  opinion  that  the  same,  upon  the  assent  of  any  nine 
'states  thereto,  ought  to  take  effect  between  the  states  so  assenting,  such  opinion 
shall  thereupon  be  also  binding  upon  such  a  state,  and  the  said  Constitution  shall  take 
effect  between  the  states  assenting  thereto/' 

Only  Connecticut,  however,  voted  in  favor  of  this  amendment,  and 
the  twenty-first  article  as  reported  from  the  Committee  of  Detail,  with 
the  blank  filled  and  with,  the  addition  of  the  words  "  between  the  said 
States,' '  was  then  again  agreed  to  unanimously,  and  was  later  referred 
to  the  Committee  on  Style.  They  reported  it  back  to  the  Convention 
as  follows:  — 

"Abticle  VII.  The  ratification  of  the  conventions  of  nine  states  shall  be  suffi- 
cient for  the  establishment  of  this  Constitution  between  the  states  so  ratifying  the 
same." 

On  September  15,  when  the  Convention  had  completed  the  compari- 
son of  the  report  of  the  Committee  on  Style  with  the  articles  agreed 
on,  Randolph  animadverted  on  the  dangerous  powers  giyen  to  Congress 
by  the  Constitution:  he  felt  pain  at  differing  from  the  Convention  at 
the  end  of  its  labors,  and  was  anxious  for  some  accommodating  expedient 
which  would  relieve  him  from  his  embarrassments,  and  he  accordingly 
moved  "  that  amendments  to  the  plan  might  be  offered  by  the  State 
Conventions,  which  should  be  submitted  to,  and  finally  decided  on  by, 
another  General   Convention. ' '     It   would   be   impossible   for  him,   he 
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said,  to  put  his  name  to  the  instrument  if  this  proposition  were  dis- 
regarded. Whether  he  should  oppose  it  afterwards  he  would  not  then 
decide;  but  he  would  not  deprive  himself  of  the  freedom  to  do  so. 
Mason  seconded  the  motion,  and  spoke  of  the  dangerous  power  of  the 
government.  He  thought  it  would  certainly  end  either  in  monarchy 
or  a  tyrannical  aristocracy.  The  Constitution  had  been  formed  without 
the  knowledge  of  the  people,  and  a  second  Convention  would  be  more 
able  to  provide  a  system  consonant  to  the  sense  of  the  people.  As  it 
stood,  he  could  neither  give  it  his  vote  nor  support  in  'Virginia,  and  he 
could  not  sign  here  what  he  could  not  support  there.  With  the 
expedient  of  another  Convention,  he  could  sign.  Charles .  Pinckney 
thought  these  declarations  gave  a  peculiar  solemnity  to  the  moment. 
He  descanted  on  the  difficulties  consequent  upon  calling  for  amend- 
ments from  the  States.  He  had  objections  to  the  plan;  but,  appre- 
hending the  danger  of  a  General  Convention  and  an  ultimate  decision 
by  the  sword,  he  should  give  the  instrument  his  support.  Gerry  stated 
his  objections  in  some  detail,  and  added  that  they  made  it  impossible 
for  him  to  sign  the  Constitution.  He  was  in  favor  of  a  second  General 
Convention. 

All  the  States  voted  against  Randolph's  proposition. 


ATTESTATION. 


Done  in  Convention  by  the  Unanimous  Consent  of  the  States  present  the  Seven- 
teenth Day  of  September  in  the  Year  of  our  Lord  one  thousand  seven  hundred  and 
Eighty  seven,  and  of  the  Independence  of  the  United  States  of  America  the  Twelfth 

I*  Witness  whereof  We  have  hereunto  subscribed  our  Names, 

On  September  15,  after  the  Convention  had  completed  the  compari- 
son of  the  report  of  the  Committee  on  Style  with  the  articles  agreed  on, 
the  Constitution  as  amended  was  agreed  to  by  a  vote  of  all  the  States 
present,  and  was  ordered  to  be  engrossed,  and  on  September  17  was 
again  agreed  to  as  enrolled  by  a  vote  of  all  the  States. 

On  the  17th,  Franklin  arose  with  a  written  speech,  which  Wilson 
then  read  for  him.  He  urged  the  members  to  merge  their  differences 
and  put  their  names  to  the  instrument,  and  he  moved  that  the  Constitu- 
tion be  signed  by  them  after  a  clause  in  the  following  form :  — 

"Done  in  Convention  by  the  unanimous  consent  of  the  states  present,  the  17th  of 
September,  Ac.    In  witness  whereof,  we  have  hereunto  subscribed  our  names"  etc. 
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This .  ambiguous  form  had  been  drawn  up  by  Gouverneur  Morris, 
and  had  been  put  by  him  into  the  hands  of  Franklin  in  order  that  it 
might  have  the  better  chance  of  success.  The  argument  was  that  it  was 
merely  an  attestation  of  the  fact  that  all  the  States  present  had  con- 
sented to  the  instrument,  and  did  not  imply  that  any  member  personally 
approved  it.  Randolph  and  Gerry  persisted  in  their  declination  to 
sign,  while  Gouverneur  Morris  and  Franklin  still  urged  those  objecting 
to  sign  the  form  proposed.  Blount  said  he  would  not  pledge  himself 
to  support  the 4  plan,  but  would  subscribe  his  name  to  the  clause  of 
attestation  suggested.  Hamilton  expressed  his  anxiety  that  every  mem- 
ber should  do  this,  and  stated  that  no  man's  ideas  were  more  remote 
from  the  plan  than  his,  yet  he  would  sign  because  he  preferred  the 
chance  of  good  it  offered  to  the  anarchy  that  would  otherwise  follow. 
Charles  Cotesworth  Pinckney  thought  they  were  not  likely  to  gain  con- 
verts by  the  proposed  ambiguous  form,  and  that  it  would  be  best  to  be 
candid.  Franklin's  motion  was  carried  by  ten  States  —  South  Carolina 
divided. 


REFERENCE   TO   CONGRESS. 

Resolved,  That  the  preceding  Constitution  be  laid  before  the  United  States  in 
Congress  assembled;  ana  that  it  is  the  opinion  of  this  Convention,  that  it  should  after- 
wards be  submitted  to  a  convention  of  delegates  chosen  in  each  state  by  the  people 
thereof,  under  the  recommendation  of  its  legislature,  for  their  assent  and  ratification; 
and  that  each  convention,  assenting  to  and  ratifying  the  same,  should  give  notice 
thereof  to  the  United  States  in  Congress  as.^esibled. 

The  clause  here  concerned  grew  out  of  the  same  discussions  which 
have  been  considered  under  Article  VII.  It  has  been  seen  there  that 
the  fifteenth  resolution  of  the  Virginia  plan  proposed :  — 

"That  the  amendments  which  shall  be  offered  to  the  Confederation  by  the  Conven- 
tion, ought,  at  a  proper  time  or  times,  after  the.  approbation  of  Congress,  to  be  sub- 
mitted to  an  assembly  or  assemblies  of  representatives,  recommended  by  the  several 
legislatures,  to  be  expressly  chosen  by  the  people,  to  consider  and  decide  thereon. " 

This  resolution  was  agreed  to  in  committee  of  the  whole  on  June  12, 
but  was  a  subject  of  some  discussion  on  July  23  in  the  Convention 
proper ;  it  was,  however,  agreed  to  on  the  latter  date  by  the  Convention 
in  the  same  form  in  which  it  had  been  approved  by  the  committee  of  the 
whole  and  had  been  originally  introduced  by  Randolph.  The  latter,  in 
his  treatment  of  the  subject  in  his  draft,  did  little  but  follow  strictly 
the  resolution  referred;  the  only  new  point  added  seems  to  have  been 
contained  in  the  three  words  "  in  each  State,"  added  by  Rutledge, 
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after  Randolph's  specification  that  the  ratification  should  be  by  "  a 
special  convention.' '  The  Committee  of  Detail  reported  as  follows  by- 
Article  XXH.:  — 

"This  Constitution  ahaU  be  laid  before  the  United  States  in  Congress  assembled, 
for  their  approbation;  and  it  is  the  opinion  of  this  Convention,  that  it  should  be  after- 
wards submitted  to  a  convention  chosen  in  each  state,  under  the  recommendation  of  its 
legislature,  in  order  to  receive  the  ratification  of  such  convention." 

When  this  clause  came  up  in  the  Convention  on  August  31,  the  words 
"for  their  approbation  "  were  struck  out  on  motion  of  Gouverneur 
Morris  and  Charles  Pinckney,  so  as  to  avoid  the  Requirement  of  the 
approval  of  Congress;  and  the  same  members  then  moved  an  amend- 
ment intended  to  impress  the  more  strongly  the  need  of  calling  con- 
ventions. Morris  feared,  he  said,  that  though  the  people  would  at  first 
approve  the  Constitution,  those  interested  in  the  state  governments 
would  intrigue  and  turn. the  popular  current  against  it.  Luther  Martin 
and  Gerry  expressed  their  agreement  with  him  that  after  a  while  the 
people  would  be  against  it,  but  for  a  different  reason  from  that  given 
by  him ;  they  did  not  believe  it  would  be  ratified,  unless  the  people  were 
hurried  into  it  by  surprise.  Mason  said  he  would  rather  chop  of  his 
hand  than  agree  to  the  Constitution  as  it  now  stands.  The  motion  of 
Morris  and  Pinckney  was  lost,  and  the  clause  as  amended  was  then 
agreed  to,  with  Maryland  alone  in  the  negative. 

On  September  10,  the  clause  was  reconsidered  on  .motion  of  Gerry, 
and  there  was  some  discussion  as  to  the  functions  of  Congress  in  the 
matter  of  adopting  the  Constitution  and  as  to  the  difficulty  that  the  new 
instrument  violated  the  Articles  of  Confederation.  Williamson  and 
Gerry  moved  to  reinstate  the  words  "  for  the  approbation  of  Congress,' ' 
but  the  motion  was  disagreed  to  nem.  con.  Fitzsimons  explained  that 
these  words  had  been  struck  out  in  order  to  save  Congress  from  the 
necessity  of  an  act   inconsistent  with  the  Articles  of  Confederation. 

On  September  10,  Randolph  went  into  a  detail  of  his  objections  to 
the  plan,  and  wanted  it  to  go  with  Congress's  approbation  to  the  States; 
that  these  should  have  power  to  adopt,  reject,  or  amend,  and  that  then 
the  instrument  should  go  to  a  final  Convention,  with  power  to  adopt  or 
reject  the  proposals  so  offered.  Franklin  seconded  the  motion,  but  it 
did  not  reach  a  vote. 

The  clause  went  therefore  to  the  Committee  on  Style  in  the  same 
form  in  which  it  had  been  reported  by  the  Committee  of  Detail,  except 
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that  the  words  "  for  their  approbation  "  were  struck  out.  This  com- 
mittee made  a  number  of  minor  alterations,  transferred  part  of  the 
twenty-third  resolution  ("  Introduction  of  Government  ")  to  this  clause, 
and  then  proposed  it  as  follows :  — 

"Resolved,  That  the  preceding  Constitution  he  laid  before  the  United  States  in 
Congress  assembled ;  and  that  it  is  the  opinion  of  this  Convention,  that  it  should  after- 
wards be  submitted  to  a  convention  of  delegates  chosen  in  each  state  by  the  people 
thereof,  under  the  recommendation  of  its  legislature,  for  their  assent  and  ratification; 
and  that  each  convention  assenting  to  and  ratifying  the  same  should  give  notice 
thereof  to  the  United  States  in  Congress  assembled."* 

In  this  form  it  seems  \  to  have  been  approved  without  debate 
immediately  after  the  signing  of  the  Constitution. 


INTRODUCTION  OF  GOVERNMENT. 

Resolved,  That  it  is  the  opinion  of  this  Convention,  that  as  soon  as  the  con- 
ventions of  nine  states  shall  have  ratified  this  Constitution,  the  United  States  in 
Congress  assembled  should  fix  a  day  on  which  electors  should  be  appointed  by  the 
states  which  shall  have  ratified  the  same;  and  a  day  on  which  the  electors  should 
assemble  to  vote  for  the  President;  •  and  the  time  and  place  for  commencing  proceed- 
ings under  this  Constitution:  that,  after  such  publication,  the  electors  should  be 
appointed,  and  the  senators  and  representatives  elected;  that  the  electors  should 
meet  on  the  day  fixed  for  the  election  of  the  President,  and  should  transmit  their 
votes,  certified,  signed,  sealed,  and  directed,  as  the  Constitution  requires,  to  the  secre- 
tary of  the  United  States  in  Congress  assembled:  that  the  senators  and  representa- 
tives should  convene  at  the  time  and  place  assigned;  that  the  senators  should  appoint 
a  president  for  the  sole  purpose  of  receiving,  opening,  and  counting  the  votes  for 
President,  and  that  after  he  shall  be  chosen,  the  Congress,  together  with  the  President, 
should,  without  delay,  proceed    to  execute  this  Constitution. 

This  provision  originated  entirely  in  the  Committee  of  Detail.  Ran- 
dolph wrote  among  the  addenda  in  his  draft  the  following  ideas  upon 
the  subject :  — 

"2.  Each  assenting  state  shall  notify  its  assent  to  congress,  who  shall  publish  a 
day  for  its  commencement,  not  exceeding 
"After  such  publication,  or  with  the  assent  of  the  major  part  of  the  assenting 

states  after  the  expiration  of  days  from  the  giving  of  the 

assent  of  the  ninth  state, 
*  ( 1 )  each  legislature  shall  direct  the  choice  of  representatives,  according 

to  the  seventh  article  and  provide  for  their  support: 
"(2)  each  legislature  shall  also  choose  senators,  and  provide  for  their 

support. 
"(3)  they  shall  meet  at  the  Place  &  on  the  day  assigned  by  congress, 
"(4)   They  shall  as  soon  as  may  be  after  meeting  elect  the  executive:  and 

proceed  to  execute  this  constitution." 

The  Committee  of  Detail  reported  the  following  as  Article  XX 111.:  — 

"  To  introduce  this  government,  it  is  the  opinion  of  this  Convention,  that  each 
assenting  convention  should  notify  its  assent  and  ratification  to  the  United  States  in 
Congress  assembled;  that  Congress,  after  receiving  the  assent  and  ratification  of  the 

•  Elliot,  v.  541. 

t  Ibid.,  v.  602,  note  266. 
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convention  of  states,  should  appoint  and  publish  a  day,  as  early  as  may  be, 

and  appoint  a  place,  for  commencing  proceedings  under  this  Constitution;  that,  after 
such  publication,  the  legislatures  of  the  several  states  should  elect  members  of  the 
Senate  and  direct  the  election  of  members  of  the  House  of  Representatives;  and  that 
the  members  of  the  legislature  should  meet  at  the  time  and  place  assigned  by  Congress, 
and  should,  as  soon  as  may  be  after  their  meeting,  choose  the  President  of  the  United 
States,  and  proceed  to  execute  this  Constitution/1 

When  this  article  came  up  in  the  Convention,  on  August  31,  the 
blank  for  the  number  of  States  required  to  ratify  was  filled  up  with 
nine,  as  of  course  in  accordance  with  the  decision  under  the  twenty-first 
article;  and  on  motion  of  Gouverneur  Morris  the  words  "  choose  the 
President  of  the  United  States,  and  "  were  struck  out,  as  it  had  not  yet 
been  decided  how  the  President  should  be  chosen.  As  amended,  the 
clause  was  then  agreed  to. 

The  Committee  on  Style  made  material  alterations  in  this  section 
to  meet  the  later  decisions  of  the  Convention,  transferred  the  first  por- 
tion of  it  to  the  twenty-second  article  ("  Reference  to  Congress  "),  and 
then  reported  it  as  follows :  — 

"Resolved,  That  it  is  the  opinion  of  this  Convention,  that,  as  soon  as  the  conven- 
tions of  nine  states  shall  have  ratified  this  Constitution,  the  United  States  in  Con- 
gress assembled  should  fix  a  day  on  which  electors  should  be  appointed  by  the  states 
which  shall  have  ratified  the  same;  and  a  day  on  which  the  electors  should  assemble 
to  vote  for  the  President,  and  the  time  and  place  for  commencing  proceedings  under 
this  Constitution;  that,  after  such  publication,  the  electors  should  be  appointed,  and 
the  senators  and  representatives  elected;  that  the  electors  should-  meet  on  the  dav 
fixed  for  the  election  of  the  President,  and  should  transmit  their  votes,  certified, 
signed,  sealed,  and  directed,  as  the  Constitution  requires,  to  the  secretary  of  the 
United  States  in  Congress  assembled;  that  the  senators  and  representatives  should 
convene  at  the  time  and  place  assigned ;  that  the  senators  should  appoint  a  president 
of  the  Senate  for  the  sole  purpose  of  receiving,  opening,  and  counting  the  votes  for 
President;  and  that,  after  he  shall  be  chosen,  the  Congress,  together  with  the  Presi- 
dent, should,  without  delay,  proceed  to  execute  this  Constitution." 

In  this  form  it  seems  •  to  have  been  approved  without  debate  by 
the  Convention  immediately  after  the  signing  of  the  Constitution  on 
September  17, 


LETTER  TO  CONGRESS. 

Randolph  wanted  to  issue  the  Constitution  with  an  address,  and  at 
the  end  of  his  draft  wrote  quite  lengthy  provisions  upon  the  form 
which  he  thought  proper ;  but  the  committee  did  not  report  any  address 
at  all.    On  September  10,  just  before  the  report  of  the  Committee  on 

♦  Elliot,  v.  602,  note  266. 
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Style,  Charles  Pinckney  moved  "  that  it  be  an  instruction  to  the  com- 
mittee for  revising  the  style  and  arrangement  of  the  articles  agreed  cm, 
to  prepare  an  address  to  the  people,  to  accompany  the  present  Con- 
stitution, and  to  be  laid,  with  the  same,  before  the  United  States  in 
Congress/ '  and  the  motion  was  referred  to  the  committee  nem.  can. 
Possibly  it  was  in  pursuance  of  this  reference  that  the  Committee  on 
Style  prepared  the  well-known  letter  to  Congress ;  they  did  not  report 
any  address  specially  to  the  people. 

On  September  15,  during  the  comparison  by  the  Convention  of  the 
report  of  the  Committee  on  Style  with  the  articles  agreed  on,  Carroll 
suggested  that  an  address  to  the  people  ought  to  be  prepared,  as  they 
were  used  to  addresses  on  great  occasions.  He  moved  that  a  committee 
be  appointed.  Rutledge  and  Sherman  objected  on  the  grounds  that  it 
was  improper  for  the  Convention  to  prepare  an  address  before  it  could 
know  whether  Congress  would  approve  the  Constitution,  and  that  it  was 
unnecessary.     The  motion  was  lost. 
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I.  General  Rules  of  Interpretation 
1.  As  Statutes  a&d  Other  Instruments, —  In  the  solution  of  constitu- 
tional questions .  the  same  rules  of  interpretation,  and  sources  of  judicial 
information,  may  be  resorted  to  as  in  the  construction  of  statutes1  and 
other  instruments  granting  power.2 

1.  Adams,  v.    Storey,    (1817)    1    Paine  2.  Rhode      Island      v.      Massachusetts, 

(U.  S.)   79,  1   Fed.  Cas.  No..  66;   Landry       (1838)   12  Pet.  722,  9  U.  S.  (L.  ecL)  1233. 
«.  Klopman,  (1858)   13  La.  Ann.  345. 
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2.  As  One  Instrument,  and  Construed  as  a  Whole. —  The  Constitution 
of  the  United  States,  with  the  several  amendments  thereof,  must  be 
regarded  as  one  instrument,  all  of  whose  provisions  are  to  be  deemed 
of  equal  validity,8  and  must  be  construed  as  a  whole — by  its  four 
corners,4  as  by  comparing  a  clause  with  other  parts,  and  considering  them 
together.5 

3.  Seasonable  Interpretation. — The  Constitution  must  be  given  a 
reasonable  interpretation,  according  to  the  import  of  its  terms,6  and  not 
differently  from  its  obvious  or  necessarily  implied  sense.7 

4.  Intent  and  Meaning. —  Upon  the  examination  of  every  question  of 
construction,  the  great  leading  intent  of  the  Constitution  must  be  kept 
constantly  in  view,8  and  it  must  be  interpreted  according  to  its  true 
intent  and  meaning.9 


3.  Prout  r.  Starr,  (1903)  188  U.  S.  543, 
23  S.  Ct.  398,  47  U.  S.   (L.  ed.)   584. 

4.  Kneedler  v.  Lane,  (1863)  45  Pa.  St 
257. 

5.  Campbell  v.  Morris,  (1793)  3  Har. 
&  M.   (Md.)   552. 

"  There  ia  no  sounder  rale  of  interpreta- 
tion than  that  which  requires  us  to  look 
at  the  whole  "fef  an  instrument,  before  we 
determine  a  question  of  construction  of 
any  particular  part;  and  this  rule  is  of 
the  utmost  importance  when  applied  to 
an  instrument  the  object  of  which  was 
to  create  a  government  for  a  great  coun- 
try, working  .harmoniously  and  efficiently 
through  its  several  executive,  legislative! 
and  judicial  departments."  U.  S.  v. 
Morris,  (1851)  1  Curt.  (U.  S.)  23,  26 
Fed.  Cas.  No.  15,815. 

Federalist. —  If  the  different  parts  of 
the  same  instrument  ought  to  be  so  ex- 
pounded as  to  give  meaning  to  every  part 
which  will  bear  it,  shall  one  part  of  the 
same  sentence  be  excluded  altogether  from 
a  share  in  the  meaning;  and  shall  the 
more  doubtful  and  indefinite  terms  be 
retained  in  their  full  extent,  and  the  clear 
and  precise  expressions  be  denied  any 
signification  whatsoever?  For  what  pur- 
pose could  the  enumeration  of  particular 
powers  be  inserted,  if  these  and  all  others 
were  meant  to  be  included  in  the  pre- 
ceding general  power?  Nothing  is  more 
natural  and  common  than  first  to  use  a 
general  phrase,  and  then  to  explain  and 
qualify  it  by  a  recital  of  particulars. 
But  the  idea  of  an  enumeration  of  par- 
ticulars which  neither  explain  nor  qualify 


the  general  meaning,  and  can  have  no 
other  effect  than  to  confound  and  mislead, 
is  an  absurdity,  which,  as  we  are  reduced 
to  the  dilemma  of  charging  either  on  the 
authors  of  the  objection  or  on  the  authors 
of  the  Constitution,  we  must  take  the 
liberty  of  supposing,  had  not  its  origin 
with  the  latter.  Madison,  in  The  Fed- 
eralist, No.  XLI. 

6.  Martin  «.  Hunter,  (1816)  1  Wheat. 
326,  4  U.  S.  (L.  ed.)  97;  Woodson  v. 
Murdock,,(1874)  22  Wall.  369,  22  U.  S. 
(L.  ed.)    716. 

7.  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  722,  9  U.  S.  (L.  ed.) 
1233;  Gibbons  v.  Ogden,  (1824)  9  Wheat. 
198,  6  U.  S.  (L.  ed.)  23;  Cohen  v.  Vir- 
ginia, (1821)  6  Wheat.  380,  5  U.  S.  (L. 
ed.)    257. 

8.  Ex  p.  Yerger,  (1868)  8  Wall.  101, 
19  U.  S.    (L.  ed.)    332. 

9.  U.  S.  t*.  Wong  Kim  Ark,  (1898)  169 
U.  S.  699,  18  S.  Ct.  456,  42  TJ.  S.  (L.  ed.) 
890;  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  722,  9  U.  S.  (L.  ed.) 
1233;  M'Culloch  o.  Maryland,  (1819)  4 
Wheat.  419,  4  U.  S.   (L.  ed.)   579. 

44  An   adherence    to   the   letter   and   a 

violation  of  the  spirit  of  the  instrument 
ought  not  to  be  tolerated  or  supposed 
possible."  Landry  v.  Klopman,  (1858) 
13  La.  Ann.  345. 

A  clause  is  not  to  be  frittered  away 
by  doubtful  construction,  but*  like  every 
clause  in  every  constitution,  it  must  have 
a  reasonable  interpretation,  and  be  held 
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5.  Objects  and  Purpose  —  a.  In  Fubthbrance  of  Objects  and  Pub- 
pose. —  When  investigating  the  nature  and  extent  of  the  powers  conferred 
by  the  Constitution  upon  the  general  government,  it  is  indispensable 
to  keep  in  view  the  objects  for  which  these  powers  were  granted.10  If 
the  general  purpose  of  the  instrument  is  ascertained,  the  language  of  its 


to  express  the  intention  of  its  framers. 
Woodson  v.  Murdock,  (1874)  22  Wall. 
369,  22  U.  S.   (L.  ed.)    716. 

By  reference  to  sources  of  judicial  in- 
formation.—  "The  solution  of  this  ques- 
tion [the  jurisdiction  of  the  Supreme 
Court  of  a  controversy  between  two  states 
on  a  question  of  boundary]  must  neces- 
sarily depend  on  the  words  of  the  con- 
stitution; the  meaning  and  intention  of 
the  convention  which  framed  and  pro- 
posed it  for  adoption  and  ratification  to 
the  conventions  of  the  people  of  and  in 
the  several  states;  together  with  a  refer- 
ence to  such  sources  of  judicial  informa- 
tion as  are  resorted  to  by  all  courts  in 
construing  statutes."  Rhode  Island  v. 
Massachusetts,  (1838)  12  Pet.  721,  9  U. 
S.  (L.  ed.)    1233. 

10.  Virginia  v.  Tennessee,  (1603)  148 
U.  S.  619,  13  S.  Ct.  728,  37  U.  S.  (L.  ed.) 
537;  Legal  Tender  Cases,  (1870)  12  WaU. 
531,  20  U.  S.  (L.  ed.)  287;  Brown  v. 
Marvland,  (1827)  12  Wheat.  437,  6  U.  S. 
(L.  *ed.)  67*;  Gibbons  t?.  Ogden,  (1824) 
9  Wheat.  187,  6  U.  S.  (L.  ed.)  23;  Wil- 
liams v.  The  Liszie  Henderson,  (1880) 
29  Fed.  Cas.  No.  17,726a;  President's 
Power  to  Fill  Vacancies  in  Recess  of 
Senate,  (1866)  12  Op.  Atty.-Gen.  35; 
Executive  Authority  to  Fill  Vacancies, 
(1823)    1  Op.  Atty.-Gen.  633. 

No  distinction  between  nature  of  power 
and  nature  of  subject. —  The  power  to 
regulate  commerce  embraces  a  vast  field, 
containing  not  only  many  but  exceedingly 
various  subjects,  quite  unlike  in  their 
nature;  some  imperatively  demanding  a 
single  uniform  rule,  operating  equally  on 
the  commerce  of  the  United  States  in 
every  port;  and  some,  like  the  subject 
now  in  question,  as  imperatively  demand- 
ing that  diversity  which  alone  can  meet 
the  local  necessities  of  navigation.  Either 
absolutely  to  affirm  or  deny  that  the 
nature  of  this  power  requires  exclusive 
legislation  by  Congress,  is  to  lose  sight 
of  the  nature  of  the  subjects  of  this 
power,  and  to  assert  concerning  all  of 
them,  what  is  really  applicable  but  to  a 
part.  Whatever  subjects  of  this  power 
are  in  their  nature  national,  or  admit 
only  of  one  uniform  system,  or  plan  of 
regulation,  may  justly  be  said  to  be  of  . 
such  a  nature  as  to  require  exclusive 
legislation  by  Congress.     That  this  can- 


not be  affirmed  of  laws  for  the  regula- 
tion of  pilots  and  pilotage  is  plain.  The 
Act  of  1789  contains  a  ctear  and  authori- 
tative declaration  by  the  first  Congress, 
that  the  nature  of  this  subject  is  such, 
that,  until  Congress  should  find  it  neces- 
sary to  exert  its  power,  it  should  be  left 
to  the  legislation  of  the  states;  that  it 
is  local  and  not  national;  that  it  is  likely 
to  be  the  best  provided  for,  not  by  one 
system,  or  plan  of  regulations,  but  by  as 
many  as  the  legislative  discretion  of  the 
several  states  should  deem  applicable  to 
the  local  peculiarities  of  the  ports  within 
their  limits.  Viewed  in  this  light,  so 
much  of  this  Act  of  1789  as  declares  that 
pilots  shall  continue  to  be  regulated  "by 
such  laws  as  the  states  may  respectively 
hereafter  enact  for  that  purpose,"  instead 
of  being  held  to  be  inoperative,  as  an 
attempt  to  confer  on  the  states  a  power 
to  legislate,  of  which  the  Constitution  has 
deprived  them,  is  allowed  an  appropriate 
and  important  signification.  It  manifests 
the  understanding  of  Congress,  at  the  out- 
set of  the  government,  that  the  nature 
of  this  subject  is  not  such  as  to  require 
its  exclusive  legislation.  The  practice  of 
the  states,  and  of  the  national  govern- 
ment, has  been  in  conformity  with  this 
declaration,  from  the  origin  of  the 
national  government  to  this  time;  and 
the  nature  of  the  subject,  when  examined, 
is  such  as  to  leave  no  doubt  of  the 
superior  fitness  and  propriety,  not  to  say 
the  absolute  necessity,  of  different  sys- 
tems of  regulation,  drawn  from  local 
knowledge  and  experience,  and  conformed 
to  local  wants.  How  then  can  we  say, 
that  by  the  mere  grant  of  power  to  regu- 
late commerce,  the  states  are  deprived 
of  all  the  power  to  legislate  on  this 
subject,  because  from  the  nature  of 
the  power  the  legislation  of  Con- 
gress must  be  exclusive?  This  would 
be  to  affirm  that  the  nature  of  the 
power  is  in  any  case  something  different 
from  the  nature  of  the  subject  to  which, 
in  such  case,  the  power  extends,  and  that 
the  nature  of  the  power  necessarily  de- 
mands, in  all  cases,  exclusive  legislation 
by  Congress,  while  the  nature  of  one  of 
the  subjects  of  that  power,  not  only  does 
not  require  such  exclusive  legislation,  but 
may  be  best  provided  for  by  many  differ- 
ent systems  enacted  by  the  states,  in  con- 
formity with  the  circumstances  of  the 
ports  within  their  limits.  In  construing 
an  instrument  designed  for  the  formation 
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provisions  must  be  construed  with  reference  to  that  purpose  ana  so  as 
to  subserve  it.u 


6.  Not  Restricted  by  Purposes  of  Its  Adoption. —  But  the  construction 
and  application  of  a  provision  are  not  restricted  by  and  to  the  purpose 
of  its  adoption.  The  Fourteenth  Amendment  is  not  limited  to  legislation 
touching  members  of  the  enfranchised  race.  The  Thirteenth  Amend- 
ment had  its  6rigin  in  the  previpus  existence  of  .African  slavery.  But 
the  generality  of  its  language  makes  its  prohibition  apply  to  slavery  of 
white  men  as  well  as  to  that  of  black  men ;  and  also  to  serfage,  vassalage, 
villenage,  peonage,  and  every  other  form  of  compulsory  labor  to  minister 
to  the  pleasure,  caprice,  vanity,  or  power  of  others.  The  provision  of 
the  Constitution  prohibiting  legislation  by  states  impairing  the  obliga- 
tion of  contracts  had  its  origin  in  the  existence  of  tender  laws,  appraise- 
ment laws,  stay  laws,  and  installment  laws  passed  by  the  states  soon 
after  the  Revolution,  when  their  finances  were  embarrassed  and  their 
people  overwhelmed  with  debts.  These  laws  prostrated  all  private 
credit  and  led  to  the  adoption  of  the  prohibition  by  which  such  legisla- 


of  a  government,  and  in  determining  the 
extent  of  one  of  its  important  grants  of 
power  to  legislate,  we  can  make  no  such 
distinction  between  the  nature  of  the 
power  and  the  nature  of  the  subject  on 
which  that  power  was  intended  practically 
to  operate,  nor  consider  the  grant  more 
extensive  by  affirming  of  the  power,  what 
is  not  true  of  its  subject  now  in  question. 
Cooley  t?.  Board  of  Wardens,  (1851)  12 
How.  320,  13  U.  S.   (L.  ed.)   996. 

11.  Maxwell  t?.  Dow,  (1900)  176  U.  S. 
601,  20  S.  Ct.  448,  498,  44  U.  S.  (L.  ed.) 
598;  Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk,  (1877)  95  U.  S.  87,  24  U.  S. 
(L.  ed.)  377;  Legal  Tender  Cases,  (1870) 
12  Wall.  531,  20  U.  8.  (L.  ed.)  287. 
i 

Construction  to  favor  obvious  ends. — 
"  It  will,  indeed,  probably,  be  found,  when 
we  look  to  the  character  of  the  Constitu- 
tion itself,  the  objects  which  it  seeks  to 
attain,  the  powers  which  it  confers,  the 
duties  which  it  enjoins,  and  the  rights 
which  it  secures,  as  well  as  the  known 
historical  fact  that  many  of  its  provisions 
were  matters  of  compromise  of  opposing 
interests  and  opinions,  that  no  uniform 
rule  of  interpretation  can  be  applied  to 
it,  which  may  not  allow,  even  if  it  does 
not  positively  demand,  many  modifica- 
tions in  its  actual  application  to  particu- 
lar clauses.  And,  perhaps,  the  safest 
rule  of  interpretation  after  all  will  be 
found  to  be  to  look  to  the  nature  and 


objects  of  the  particular  powers,  duties, 
and  rights,  with  all  the  lights  and  aids 
of  contemporary  history;  and  to  give  to 
the  words  of  each  just  such  operation 
and  force,  consistent  with  their  legitimate 
meaning,  as  may  fairly  secure  and  attain 
the  ends  proposed.  *  -  *  *  If  by  one 
mode  of  interpretation  the  right  must 
become  shadowy  and  unsubstantial,  and 
without  any  remedial  power  adequate  to 
the  end,  'and  by  another  mode  it  will 
attain  its  just  end  and  secure  its  manifest 
purpose,  it  would  seem,  upon  principles 
of  reasoning,  absolutely  irresistible,  that 
the  latter  ought  to  prevail."  Prigg  ©. 
Pennsylvania,  (1842)  16  Pet.  610,  10  U. 
S.  (L.  ed.)  1060.  See  also  Kendall  v. 
U.  S.,  (1838)  12  Pet.  524,  9  U.  S.  (L.  ed.) 
1181;  State  v.  Gibson,  (1871)  36  Ind. 
391. 

No  construction  to  defeat  object  of 
grant. — "  It  has  been  contended  that,  in 
order  to  enable  the  President  to  make  the 
appointment,  the  vacancy  must  take  place 
during  the  recess;  m  other  words,  that 
the  office  must  be  full  at  the  time  of 
the  adjournment  of  the  Senate,  and  be- 
come vacant  afterwards.  I  cannot  think 
that  this  is  the  true  interpretation  of  the 
article  in  question.  The  Constitution  was 
formed  for  practical  purposes,  and  a  con- 
struction that  defeats  the  very  object  of 
the  grant  of  power  cannot  be  the  true 
one."  Power  of  President  to  Fill  Vacan- 
cies,  (1832)   2  Op.  Atty.-Gen.  526. 
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tion  was  forever  prevented.     But  in  its  construction  the  provision  has 
not  been  limited  to  mere  commercial  contracts.18 

II.  Conflict  Between  Original  Constitution  and  Amendment 

If  there  be  any  conflict  between  an  amendment  and  a  provision  in  the 
original  Constitution,  the  provision  found  in  the  amendment  must  con- 
trol, under  the  rule  that  the  last  expression  of  the  will  of  the  lawmaker 
prevails  over  an  earlier  one.1* 


m.  Liberal  and  Strict  Construction 

1.  In  General.— The  Constitution,  establishing  a  frame  of  government, 
declaring  fundamental  principles,  and  creating  a  national  sovereignty, 
is  not  to  be  interpreted  with  the  strictness  of  a  code  of  laws  or  of  a 
private  contract.14 

2.  Provisions  for  Protection  of  Life,  Liberty,  and  Property. —  The  pro- 
visions for  the  protection  of  life,  liberty,  and  property  are  to  be  largely 
and  liberally  construed  in  favor  of  the  citizen.15 


18.  Railroad  Tax  Cases,  (1882)  13  Fed. 
740. 

13.  Schick  v.  U.  S.,  (1904)  195  U.  S. 
68,  24  S.  Ct  826,  49  U.  S.  (L.  ed.)  99, 
1  Ann.  Cas.  585. 

Construction  to  avoid  conflict.—  01  sec- 
tion 3  of  the  Fourteenth  Amendment,  the 
court  said :  "  Of  two  constructions,  either 
of  which  is  warranted  by  the  words  of  an 
amendment  of  a  public  act,  that  is  to  be 
preferred  which  best  harmonizes  the 
amendment  with  the  general  terms  and 
spirit  of  the  Act  amended.  This  principle 
forbids  a  construction  of  the  amendment, 
not  clearly  required  by  its  terms,  which 
will  bring  it  into  conflict  or  disaccord 
with  the  other  provisions  of  the  Constitu- 
tion." Griffin's  Case,  (1889)  Chase  (U: 
8.)  364,  11  Fed.  Cas.  No.  5,815. 

14.  Fairbanks  1?.  U.  S.,  (1901)  181  U. 
S.  287,  21  8.  Ct.  648,  45  U.  S.  (L.  ed.) 
862;  Legal  Tender  Cases,  (1870)  12  Wall. 
531,  20  U.  8.  (L.  ed.)  287. 

Marks  merely  the  outlines  of  the 
powers  granted.— "  The  Constitution  of 
the  United  States,  by  apt  words  of  desig- 
nation or  general  description,  marks  the 
outlines  of  the  powers  granted  to  the 
national  legislature;  but  it  does  not  un- 
dertake, with  the  precision  and  detail  of 
a  code  of  *  laSve,  to  enumerate  the  sub- 
divisions of  those  powers,  or  to  specify 
all  the  mekns  by  which  they  may  be  car- 
ried into'  execution."  Legal  Tender  Case, 
(1884)  110  U.  S.  439,  4  S.  Ct.  122,  28 
U.S.  (L.ed.)   204. 


A  constitution,  to  contain  an  accurate 
detail  of  all  the.  subdivisions  of  which  its 
great  power  will  admit,  and  of  all  the 
means  by  which  they  may  be  carried  into 
execution,  would  partake  of  a  prolixity 
of  a  legal  code,  and  could!  scarcely  be 
embraced  by  the  human  mind.  It  would 
probably  never  be  understood  by  the  pub- 
lic. Its  nature,  therefore,  t  requires  that 
only  its  great  outlines  should  be  marked, 
its  important  objects  designated,  and  the 
minor  ingredients  which  compose  those 
objects  be  deduced  from  the  nature  of  the 
objects  themselves.  That  this  idea  was 
intended  by  the  framers  of  the  American 
Constitution,  is  not  only  to  be  inferred 
from  the  nature  of  the  instrument,  but 
from  the  language.  Why  else  were  some 
of  the  limitations,  found  in  the  ninth 
section  of  the  first  article,  introduced? 
It  is  also,  in  some  degree,-  warranted  by 
their  having  omitted  to  use  any  restrictive 
term  which  might  prevent  its  receiving  a 
fair  and  just  interpretation.  In  consider- 
ing this  question,  then,»  we  must  never 
forget  that  it  is  a  constitution  we  are 
expounding.  M'Culloch  v.  Maryland, 
(1818)  4  Wheat.  407,  4  U.  8.  (L.  ed.) 
579. 


15.  Dorman 
238. 


v.   State,    (1869)    34   Ala. 


Searches  and  seizures. —  Though  the  pro- 
ceeding in  question  is  divested  of  many 
of  the  aggravating  incidents  of  actual 
search  and  seizure,  yet,  as  before  said, 
it  contains  their  substance  and  essence. 
and  effects  their  substantial  purpose.    It 


272 


CONSTITUTIONAL  CONSTRUCTION 


The  Fourteenth  Amendment  is  to  be  liberally  construed  to  cany  out 
the  purpose  of  its  f  ramers,18  but  it  is  not  to  be  restricted  in  its  application 
because  designed  originally  to  rectify  an  existing  wrong.  The  amend- 
ment was  adopted  soon  after  the  close  of  the  civil  war,  and  undoubtedly 
had  its  origin  in  a  purpose  to  secure  the  newly-made  citizens  in  the  full 
enjoyment  of  their  freedom.  But  it  is  in  no  respect  limited  in  its 
operation  to  them.     It  is  'universal  in  its  application,   extending  its 


may  be  that  it  is  the  obnoxious  thing  in 
its  mildest  and  least  repulsive  form;  but 
illegitimate  and  unconstitutional  prac- 
tices get  their  first  footing  in  that  way, 
namely,  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure. 
This  can  only  be  obviated  by  adhering  to 
the  rule  that  constitutional  provisions  for 
the  security  of  person  and  pr<#>erty  should 
be  liberally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their 
efficacy,  and  leads  to  gradual  depreciation 
of  the  right,  as  if  it  consisted  more  in 
sound  than  in  substance.  Bovd  v.  TJ.  8., 
(1886)  116  TJ.  S.  635,  6  S.  Ct.  524,  20 
U.  S.   (L.  ed.)   746.     * 

Deprivation  of  property. —  The  clause 
inhibiting  state  action  depriving  an  in- 
dividual of  his  property,  is  to  be  liberally 
construed.  It  is  not  to  be  confined  to 
the  legislative  Act  specifically  appropriat- 
ing the  property  of  one  to  some  public 
use.  A  state  acts  by  agents,  and  the  in- 
hibition runs  against  all  who  are  in  fact 
such  agents  acting  within  the  scope  of 
such  authority  conferred  upon  them  by 
the  statute.  Huntington  i*.  New  York, 
(1902)  118  Fed.  686. 

Putting  twice  in  jeopardy.— The  fifth 
Amendment  of  the  Constitution  declares 
'  nor  shall  any  person  be  subject  for  the 
same  offense  to  oe  twice  put  in  jeopardy 
of  life  or  limb."  This  constitutional  guar- 
anty by  a  liberal  construction  is  held  to 
apply  to  misdemeanors  as  well  as  to 
treason  and  felony.  Berkowitz  v.  TJ.  S., 
(1899)   93  Fed.  454. 

16.  Strauder  c.  West  Virginia,  (1879) 
100  U.  S.  307,  25  U.  S.   (L.  ed.)  664. 

In  holding  that  persons  in  office  by 
lawful  appointment  or  election  before  the 
promulgation  of  the  Fourteenth  Amend- 
ment were  not  removed  therefrom  by  the 
direct  and  immediate  effect  of  the  pro- 
hibition contained  in  the  third  section,  it 
was  said  by  Chase,  Circuit  Justice,  in 
Griffin's  Case,  (1869)  Chase  (U.  S.)  364, 
11  Fed.  Cas.  No.  5,815:  "In  the  exami- 
nation of  questions  of  this  sort,  great 
attention  is  properly  paid  to  the  argu- 
ment from  inconvenience.    This  argument, 


it  is  true,  cannot  prevail  over  plain 
words  or  clear  reason.  But  on  the  other 
hand,  a  construction  which  must  neces- 
sarily occasion  great  public  and  private 
mischief  must  never  be  preferred  to  a 
construction  which  will  occasion  neither, 
or  neither  in  so  great  degree,  unless  the 
terms  of  the  instrument  absolutely  re- 
quire such  preference.  Let  it  then  be  con- 
sidered what  consequences  would  spring 
from  the  literal  interpretation  contended 
for  in  behalf  of  the  petition." 

Fourteenth  Amendment  as  restricting 
methods  of  taxation. —  It  is  important  to 
avoid  extracting  from  the  very  general 
language  of  the  Fourteenth  Amendment  a 
system  of  delusive  exactness  in  order  to 
destroy  methods  of  taxation  which  were 
well  known  when  that  amendment  was 
adopted  and  which  it  is  safe  to  say  that 
no  one  then  supposed  would  be  disturbed. 
Louisville,  etc.,  'C.  Co.  c.  Barber  Asphalt 
Paving  Co.,  (1905)  1*7  U.  8.  434,  25  S. 
Ct.  466,  49  U.  S.  (L.  ed.)   819. 

"  The  counsel  for  the  state  of  Maryland 
insist,  with  great  reason,  that  if  the  words 
of  the  prohibiten  be  taken  in  their 
utmost  latitude,  they  will  abridge  the 
power  of  taxation,  which  all  admit  to  be 
essential  to  the  states,  to  an  extent  which 
has  never  yet  been  suspected,  and  will 
deprive  them  of  resources  which  are  neces- 
sary to  supply  revenue,  and  which  they 
have  heretofore  been  admitted  to  possess. 
These  words  must,  therefore,  be  construed 
with  some  limitation;  and,  if  this  be 
admitted,  they  insist,  that  entering  the 
country  is  the  point  of  time  when  the 
prohibition  ceases,  and  the  power  of  the 
state  to  tax  commences.  It  may  be  con- 
ceded that  the  words  of  the  prohibition 
ought  not  to  be  pressed  to  their  utmost 
extent;  that  in  our  complex  system,  the 
object  of  the  powers  conferred  on  the 
government  of  the  Union,  and  the  nature 
of  the  often  conflicting  powers  which  re- 
main in  the  states,  must  always  be  taken 
into  view,  and  may  aid  in  expounding  the 
words  of  any  particular  clause.  But, 
while  we  admit  that  sound  principles  of 
construction  ought  to  restrain  all  courts: 
from  carrying  the  words  of  the  prohibition 
beyond  the  object  the  Constitution  is  in- 
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protective  force  over  all  men,  of  every  race  and  color,  within  the  juris 
diction  of  the  States  throughout  the  broad  domain  of  the  Republic.17 

The  Provision  in  the  Fifth  Amendment  that  no  person  shall  be  com- 
pelled to  be  a  witness  against  himself,  which  has  long  been  regarded  as 
one  of  the  safeguards  of  civil  liberty,  should  be  applied  in  a  broad  spirit, 
to  secure  to  the  citizen  immunity  from  every  kind  of  self-accusation. 
A  literal  construction  would  deprive  it  of  efficacy.18 

3.  Powers  Confided  to  the  General  Government. —  The  powers  confided 
to  the  general  government  are  to  be  taken  as  broadly  granted  and  as 
carrying  with  them  authority  to  exercise  those  powers  and  to  pass  those 
Acts  which  may  be  reasonably  necessary  to  carry  them  into  full  execu- 
tion, and  are  not  to  be  nullified  by  astute  verbal  criticisms  without 
regard  to  the  grand  aim  and  object  of  the  instrument.19  A  remedial 
power,  as  that  which  extends  the  judicial  power  "to  controversies 
between  a  state  and  citizens  of  another  state,' '  is  to  be  liberally 
construed.20 


tended  to  secure,  that  there  must  be  a 
point  of  time  when  the  prohibition  ceases, 
and  the  power  of  the  state  to  tax  com- 
mences; we  cannot  admit  that  this  point 
of  time  is  the  instant  that  the  articles 
enter  the  country.  It  is,  we  think,  ob- 
vious, that  this  construction  would  defeat 
the  prohibition."  Brown  V.  Maryland, 
(1827)  12  Wheat.  440,  6  U.  S.  (L.  ed.) 
678. 

17.  Santa  Clara  County  r.  Southern 
Pac.  R.  Co.,  (1883)  18  Fed.  397,  affirmed 
on  other  grounds,  (1886)  118  U.  S.  394, 
6  S.  Ct.  1132,  30  U.  S.  (L.  ed.)  118. 

18.  In  re'tfashman,  (1902)  114  Fed. 
996.  See  also  Counselman  v.  Hitchcock, 
(1802)  142  U.  S.  562,  12  S.  Ct.  195,  35 
U.  S.  (L.  ed.)   1110. 

19.  Fairbank  v.  U.  S.,  (1901)  181  U.  S. 
288,  21  S.  Ct.  648,  45  U.  S.  (L.  ed.)  862; 
Williams  v.  The  Lizzie  Henderson,  (1880) 
29  Fed.  Cas.  No.  17,726a. 

Statute  incidentally  extending  beyond 
limitation  of  power. — "It  wiU  not  do  to 
say  that  the  exercise  of  an  admitted  power 
of  Congress  conferred  by  the  Constitution 
is  to  be  withheld  if  it  appears,  or  can  be 
shown,  that  the  effect  and  operation  of 
the  law  may  incidentally  extend  beyond 
the  limitation  of  the  power.  Upon  any 
such  interpretation,  the  principal  object 
of  the  framers  of  the  instrument  in  con- 
ferring the  power  would  be  sacrificed  to 
the    subordinate    consequences    resulting 

10  F.  a.  A.— 10 


from  its  exercise.  These  consequences  and 
incidents  are  very  proper  considerations 
to  be  urged  upon  Congress  for  the  pur- 
pose of  dissuading  that  body  from  its 
exercise,  but  afford  no  ground  for  denying 
the  power  itself,  or  the  right  to  exercise 
it."  Pennsylvania  t?.  Wheeling,  etc., 
Bridge  Co.,  (1855)  18  How.  433,  15  U.  S. 
(L.  ed.)  435. 

"In  the  last  of  the  enumerated  powers, 
that  which  grants,  expressly,  the  means 
of  carrying  all  others  into  execution, 
Congress  is  authorized  'to  make  all  laws 
which  shall  be  necessary  and  proper '  for 
the  purpose.  But  this  limitation  on  the 
means  which  may  be  used  is  not  extended 
to  the  powers  which  are  conferred."  Gib- 
bons v.  Ogden,  (1824)  9  Wheat.  187,  6 
U.  S.   (L.  ed.)  23. 

That  which  is  reasonably  appropriate 
and  relevant  to  the  exercise  of  a  granted 
power  is  to  be  considered  as  accompany- 
ing the  grant.  Marshall  v.  Gordon,  (1917) 
243  U.  S.  521,  37  S.  Ct.  448,  61  U.  S. 
(L.  ed.)  881;  McCulloch  v.  Maryland, 
(1819)  4  Wheat.  316,  4  U.  S.  (L.  ed.) 
579. 

80.  Chisholm  v.  Georgia,  (1793)  2  Dall. 
476,  1  U.  S.  (L.  ed.)  440.  But  as  a  result 
of  this  decision,  holding  that  a  state  court 
could  be  made  a  party  defendant  in  any 
case  in  the  Supreme  Court  of  the  United 
States  at  the  suit  of  a  private  person,  a 
citizen  of  another  state,  the  next  Congress 
proposed,     and     the     states     promptly 
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The  Broadest  Construction  Has  Been  Put  upon  the  language  of  the  clause 
giving  Congress  the  power  to  exercise  exclusive  legislation  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings ;  one  which  makes  it  cover  all  structures  and  all 
places  necessary  for  carrying  on  the  business  of  the  national 
government.21 

4.  Prohibitions  and  Limitations. —  Where  prohibition  or  limitation  is 
placed  upon  the  power  of  Congress,  the  same  rule  of  liberal  construction 
as  in  grants  of  power  should  be  applied,  and  the  prohibition  or  limitation 
should  be  enforced  in  its  spirit  and  to  its  entirety.22  The  prohibitions  on 
the  powers  of  the  states  should  receive  a  like  interpretation.23  The  true 
spirit  of  constitutional  interpretation,  whether  in  interpreting  the  grants 
or  the  prohibitions  and  limitations  of  power,  is  to  give  full,  liberal  con- 
struction to  the  language,  aiming  ever  to  show  fidelity  to  the  spirit  and 
purpose. 

5.  Practical  Construction  Required. —  But  a  practical  construction 
should  be  given.24  The  clause  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself  should  be  construed,  as  it 
was  doubtless  designed,  to  effect  a  practical  and  beneficent  purpose  — 
not  necessarily  to  protect  witnesses  against  every  possible  detriment 
which  might  happen  to  them  from  their  testimony,  nor  to  unduly  impede, 
hinder,  or  obstruct  the  administration  of  criminal  justice.25    The  limita- 

adopted,  the  Eleventh  Article  of  Amend-  tion  of  the  same  principle.  For  instance, 
ments  providing  that  "  the  judicial  power  it  says  that  '  the  citizens  of  each  state 
of  the  United  States  shall  not  be  construed  shall  be  entitled  to  all  privileges  and  im- 
to  extend  to  any  suit  in  law  or  equity  munities  of  citizens  in  the  several  states.' 
commenced  or  prosecuted  against  the  Negroes  are  citizens  of  some  states,  and 
United  States  by  citizens  of  another  have  the  right  of  suffrage.  By  a  literal 
state,  or  by  citizens  or  subjects  of  any  construction  of  the  Constitution,  any 
foreign  state."  number  of  negroes  may  be  brought  from 

Massachusetts     into     Pennsylvania,     and 

SI.  U.  S.  v.  Tucker,    (1903)    122  Fed.       control  the  elections  of  the  latter  state; 

522.  but  this   is   one  of  the  privileges  which 

have  never  yet  been  claimed  for  the  Afri- 

88.  Fairbank  v.  U.  S.,  (1901)   181  U.  S.       can  race.     In  all  of  these  cases  a  literal 

288,  21  S.  Ct.  648,  45  U.  S.   (L.  ed.)   862.       construction  would  be  less  absurb  than  a 

similar   construction    of   the   laws   under 

83.  Keokuk  Northern  Line  Packet  Co.  consideration."  Compensation  of  Labor- 
v.  Keokuk,  (1877)  &5  U.  S.  87,  24  U.  8.  ers  in  Executive  Departments,  (1867)  0 
(L.  ed.)  377;  Brown  t\  Maryland,  (1827)       Op.  Atty.-Gen.   120. 

12  Wheat.  438,  6  U.  S.   (L.  ed.)   678. 

85.  Compelling  a  person  to  be  a  witness 

84.  In  an  early  opinion,  on  the  ques-  against  himself .— Brown  v.  Walker, 
tion  of  non-literal  and  practical  construe-  (1896)  161  U.  S.  591,  16  S.  Ct.  644,  40 
tion,  Attorney-General  J.  S.  Black  said:  U.  S.  (L.  ed.)  819,  in  which  case  the 
"  There  are  many  provisions  in  the  Con-  court  said :  "  The  clause  of  the  Consti- 
stitution  itself  which  require  the  applica-  tution  in  question  is  obviously  susceptible 
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tions  and  ample  provisions  of  the  Constitution  should  not  be  extended 
so  far  as  to  destroy  the  necessary  powers  of  the  states  or  prevent  their 
efficient  exercise.28  In  construing  the  Fourteenth  Amendment,  and  hold- 
ing that  a  Texas  statute  directed  solely- against  railroad  companies  for 
permitting  Johnson  grass  or  Russian  thistle  to  go  to  seed  upon  their 
right  of  way  was  not  a  clear  violation  of  the  equal  protection  clause, 
Holmes,  J.,  said:  "  Great  Constitutional  provisions  must  be  administered 
with  caution.  Some  play  must  be  allowed  for  the  joints  of  the  machine, 
and  it  must  be  remembered  that  legislatures  are  ultimate  guardians  of 
the  liberties  and  welfare  of  the  people  in  quite  as  great  a  degree  as  the 
courts."27 

IV.  Construction  of  Words  and  Phrases 
1.  In  General — No  word  or  clause  can  be  rejected  as  superfluous  or 
unmeaning,  but  each  must  be  given  its  due  force  and  appropriate  mean- 
ing.*8   Words  in  a  constitution,  as  well  as  words  in  a  statute,  are  always 


3f  two  interpretations.  If  it  be  construed 
literally,  as  authorizing  the  witness  to 
refuse  to  disclose  any  fact  which  might 
tend  to  incriminate,  disgrace,  or  expose 
aim  to  unfavorable  comments,  then  as  he 
must  necessarily  to  a  large  extent  deter- 
mine upon  his  own  conscience  and  re- 
sponsibility whether  his  answer  to  the 
proposed  question  will  have  that  tendency, 
the  practical  result  would  be  that  no  one 
eould  be  compelled  to  testify  to  a  material 
fact  in  a  criminal  case,  unless  he  chose 
to  do  so,  or  unless  it  was  entirely  clear 
that  the  privilege  was  not  set  up  in  good 
faith.  If,  upon  the  other  hand,  the  ob- 
ject of  the  provision  be  to  secure  the 
witness  against  a  criminal  prosecution, 
which  might  be  aided  directly  or  indi- 
rectly by  his  disclosure,  then,  if  no  such 
prosecution  be  possible  —  in  other  words, 
if  his  testimony  operate  as  a  complete 
pardon  for  the  offense  to  which  it  relates 
—  a  statute  absolutely  securing  to  him 
such  immunity  from  prosecution  would 
satisfy  the  demands  of  the  clause  in 
question." 

96.  Union  Pac.  R.  Co.  v.  Peniston, 
(1973)  18  Wall.  81,  21  U.  S.  (L.  ed.) 
787,  10  U.  S.  (L.  ed.)  679. 

27.  Missouri,  etc.,  R.  Co.  v.  May,  (1904) 
194  U.  S.  270,  24  &  Ct.  638,  48  U.  B. 
(L.  ed.)  971. 

2S.  Knowlton  v.  Moore,  (1900)  178  U. 
8.  87,  20  S.  Ct  747,  44  U.  8.  (L.  ed.) 
969. 

The  plain,  obvious  meaning  of  the  words 
must  control.    Jaeobson  v.  Massachusetts, 


(1906)   197  U.  S.  22,  26  S.  Ct.  358,  49  TJ. 
S.  (L.  ed.)  643,  3  Ann.  Cas.  765. 

"Agreement "  and  "  compact."— «  When, 
therefore,  the  second  clause  declares  that 
no  state  shall  enter  into  '  any  agreement 
or  compact '  with  a  foreign  power  with- 
out the  assent  of  Congress,  the  words 
'  agreement '  and  '  compact '  cannot  be 
construed  as  synonymous  with  one  an- 
other; but  Still  less  can  either  of  them 
be  held  to  mean  the  same  thing  with  the 
word  '  treaty '  in  the  preceding  clause, 
into  which  the  states  are  positively  and 
unconditionally  forbidden  to  enter;  and 
which  even  the  consent  of  Congress  could 
not  authorize."  Holmes  v.  Jennison, 
(1840)  14  Pet.  571,  21  U.  S.  (L.  ed.)  787, 
10  U.  S.  (L.  ed.)  579.  See  also  Virginia 
v.  Tennessee,  (1893)  148  TJ.  S.  519,  13  S. 
Ct.  728,  37  U.  S.   (L.  ed.)   537. 

Due  process  of  law. — "According  to  a 
recognized  canon  of  interpretation,  espe- 
cially applicable  to  formal  and  solemn 
instruments  of  constitutional  law,  we  are 
forbidden  to  assume,  without  clear  reason 
to  the  contrary,  that  any  part  of  this 
most  important  amendment  is  superfluous. 
Hie  natural  and  obvious  inference  is, 
that  in  the  sense  of  the  Constitution, 
'due  process  of  law'  was  not  meant  or 
intended  to  include,  em  vi  termini,  the 
institution  and  procedure  of  a  grand  jury 
in  any  case.  The  conclusion  is  equally 
irresistible  that  when  the  same  pnrase 
was  employed  in  the  Fourteenth  Amend- 
ment to  restrain  the  action  of  the  states, 
it  was  used  in  the  same  sense  and  wit1, 
no  greater  extent;  and  that  if  in  t! 
adoption  of  that  amendment  it  had  bee/ 
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to  be  given  the  meaning  they  have  in  common  use  unless  there  are  other 
strong  reasons  to  the  contrary.29  They  are  to  be  taken  in  their  natural 
and  obvious  sense,  and  not  in  a  sense  unreasonably  restricted  or 
enlarged.80  Words  and  terms  are  to  be  taken  in  the  sense  in  which  they 
were  used  and  understood  at  common  law  and  at  the  time  the  Constitu- 
tion and  the  amendments  were  adopted.81  Where  any  particular  word 
or  sentence  is  obscure  or  of  doubtful  meaning,  taken  by  itself,  its  obscurity 


part  of  its  purpose  to  perpetuate  the  in- 
stitution of  the  grand  jury  in  aU  the 
states,  it  would  have  embodied,  as  did 
the  Fifth  Amendment,  express  declara- 
tions to  that  effect."  Hurt  ado  v.  Cali- 
fornia, (1884)  110  U.  S.  534,  4  S.  Ct. 
Ill,  292,  28  U.  S.   (L.  ed.)   232. 

29.  Tennessee  v.  Whitworth,  (1886) 
117  U.  S.  147,  6  S.  Ct.  649,  29  U.  S.  (L. 
ed.)    833. 

The  spirit  of  the  Constitution  will  not 
justify  an  attempt  to  control  its,  words. — 
Cohen  t>.  Virginia,  (1821)  6  Wheat.  384, 
6  U.  S.  (L.  ed.)  257,  wherein  the  court 
said :  "  While  weighing  arguments  drawn 
from  the  nature  of  government,  and  from 
the  general  spirit  of  an  instrument,  and 
urged  for  the  purpose  of  narrowing  the 
construction  which  the  words  of  that  in- 
strument seem  to  require,  it  is  proper 
to  place  in  the  opposite  scale  those  prin- 
ciples, drawn  from  the  same  sources, 
which  go  to  sustain  the  words  in  their 
full  operation  and  natural  import.  One 
of  these,  which  has  been  pressed  with 
great  force  by  the  counsel  for  the  plain- 
tiffs in  error,  is,  that  the  judicial  power 
of  every  well-constituted  government  must 
be  coextensive  with  the  legislative,  and 
must  be  capable  of  deciding  every  judicial 
question  which  grows  out  of  the  constitu- 
tion and  laws.  If  any  proposition  may  be 
considered  as  a  political  axiom,  this,  we 
think,  may  be  so  considered.  In  reason- 
ing upon  it  as  an  abstract  question,  there 
would,  probably,  exist  no  contrariety  of 
opinion  respecting  it.  Every  argument, 
proving  the  necessity  of  the  department, 
proves  also  the  propriety  of  giving  this 
extent  to  it.  We  do  not  mean  to  say 
that  the  jurisdiction  of  the  courts  of  the 
Union  should  be  construed  to  be  coexten- 
sive with  the  legislative,  merely  because 
it  is  fit  that  it  should  be  so;  but  we  mean 
to  say  that  this  fitness  furnishes  an  argu- 
ment in  construing  the  Constitution 
which  ought  never  to  be  overlooked,  and 
which  is  most  especially  entitled  to  con- 
sideration when  we  are  inquiring  whether 
the  words  of  the  instrument  which  pur- 
port to  establish  this  principle  shall  l:< 
contracted  for  the  purpose  of  destroying 
it." 


Although  the  spirit  of  an  instrument, 
especially  of  a  constitution,  is  to  be  re- 
spected not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its 
words.  It  would  be  dangerous  in  the 
extreme  to  infer  from  extrinsic  circum- 
stances that  a  case  for  which  the  words 
of  an  instrument  expressly  provide  shn)1 
be  exempted  from  its  operation.  Where 
words  conflict  with  each  other,  where  the 
different  clauses  of  an  instrument  bear 
upon  each  other,  and  would  be  inconsist- 
ent unless  the  natural  and  common 
import  of  words  be  varied,  construction 
becomes  necessary,  and  a  departure  from 
the  obvious  meaning  of  words  is  justifia- 
ble. But  if,  in  any  case,  the  plain  mean- 
ing of  a  provision,  not  contradicted  by 
any  other  provision  in  the  same  instru- 
ment, is  to  be  disregarded,  because  we 
believe  the  framers  of  that  instrument 
could  not  intend  what  they  say,  it  must 
be  one  in  which  the  absurdity  and  injus- 
tice of  applying  the  provision  to  the  case 
would  be  so  monstrous  that  all  mankind 
would,  without  hesitation,  unite  in  re- 
jecting the  application.  Sturges  v. 
Crowninshield,  (1819)  4  Wheat.  202,  4 
U.  S.  (L.  ed.)  529.  See  also  Jacobson  c. 
Massachusetts,  (1905)  197  U.  S.  22,  25 
S.  Ct.  358,  49  U.  S.  (L.  ed.)  643,  3  Ann. 
Cas.  765. 

30.  Pollock  u.  Farmers  L.  &  T.  Co., 
(1895)  158  U.  S.  618,  15  S.  Ct.  912,  39 
U.  S.  (L.  ed.)  1108;  Martin  !?.  Hunter, 
(1816)  1  Wheat.  326,  4  U.  S.  (L.  ed.) 
97. 

As    words     of     general    import.— The 

words  expressing  the  various  grants  in 
the  Constitution  are  words  of  general  im- 
port, and  they  are  to  be  construed  as 
such,  and  as  granting  to  the  full  extent 
the  powers  named.  Fairbank  v.  U.  S., 
(1901)  181  U.  S.  287,  289,  21  S.  Ct.  648, 
46  U.  S.  (L.  ed.)  862. 

31.  Veazie  Bank  r.  Fenno,  (1869)  8 
Wall.  542,  19  U.  S.  (L.  ed.)  482;  Locke 
v.  New  Orleans,  (1866)  4  Wall.  172,  18 
U.  S.  (L.  ed.)  334;  U.  S.  v.  Harris.. 
(1866)  1  Abb.  (U.  S.)  110,  26  Fed.  Cas. 
No.  15,312;  U.  S.  t>.  Block,  {1877)  4 
Saw*.    (U.    S.)    211,    24    Fed.    Cas.    No, 
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may  be  removed  by  comparing  it  with  the  words  and  sentences  with  which 
it  stands  connected.  32 

2.  Contemporaneous  and  Subsequent  Practical  Construction. — Where 
the  meaning  is  plain  and  clear,  resort  to  collateral  aids  to  interpretation 
is  unnecessary  and  cannot  be  indulged  in  to  narrow  or  enlarge  the  text ; 
but  where  there  is  ambiguity  or  doubt,  or  where  two  views  may  well  be 
entertained,  contemporaneous  and  subsequent  practical  construction  is 
entitled  to  the  greatest  weight.88 


14,609;    Pardoning   Power    of   President, 
(1862)  5  Op.  Atty.-Gen.  635. 

82.  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  722,  9  U.  S.  (L.  ed.)  1233; 
Wheaton  v.  Peters,  (1834)  8  Pet.  661,  8 
U.  S.  (L.  ed.)  1055;  Beckwith's  Case, 
(1880)   16  Ct.  CI.  261. 

"Necessary  and  proper." — "Almost  all 
compositions  contain  words  which,  taken 
in  their  rigorous  sense,  would  convey  a 
meaning  different  from  that  which  is  ob- 
viously intended.  It  is  essential  to  just 
construction  that  many  words  which  im- 
port something  excessive  should  be  under- 
stood in  a  more  mitigated  sense  —  in 
that  sense  which  common  usage  justifies. 
The  word  '  necessary '  is  of  this  descrip- 
tion. It  has  not  a  fixed  character  pecu- 
liar to  itself.  It  admits  of  all  degrees 
of  comparison;  and  is  often  connected 
with  other  words  which  increase  or  dimin- 
ish the  impression  the  mind  receives  of 
the  urgency  it  imports.  A  thing  may 
be  necessary,  very  necessary,  absolutely 
or  indispensably  necessary.  To  no  mind 
would  the  same  idea  be  conveyed  by  these 
several  phrases.  This  comment  on  the 
word  is  well  illustrated  by  the  passage 
cited  at  the  bar,  from  the  10th  section 
of  the  1st  article  of  the  Constitution.  It 
is,  we  think,  impossible  to  compare  the 
sentence  which  prohibits  a  state  from 
laying  'imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection 
laws/  with  that  which  authorizes  Con- 
gress 'to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into 
execution'  the  powers  of  the  general 
government,  without  feeling  a  conviction 
that  the  convention  understood  itself  to 
change  materially  the  meaning  of  the 
word  'necessary,'  by  prefixing  the  word 
'absolutely.'  This  word,  then,  like 
others,  is  used  in  various  senses;  and,  in 
its  construction,  the  subject,  the  context, 
the  intention  of  the  person  using  them, 
are  all  to  be  taken  into  view."  M'Culloch 
t>.  Maryland,  (1819)  4  Wheat.  414,  4  U. 
S.  (L.  ed.)  570. 


u  Just  compensation." —  See  Mononga- 
hela  Nav.  Co.  r.  U.  S.,  (1893)  148  U.  S. 
327,  13  S.  Ct.  622,  37  U.  S.  (L.  ed.)  463, 
that  in  view  of  the  combination  of  the 
two  words  "  just "  and  "  compensation  " 
in  the  Fifth  Amendment,  there  can  be  no 
doubt  that  the  compensation  must  be  a 
full  and  perfect  equivalent  for  the  prop- 
erty taken. 

"  Privileges  and  immunities."—"  It 
seems  agreed,  from  the  manner  of  ex- 
pounding or  defining  the  words  immuni- 
ties and  privileges,  by  the  counsel  on 
both  sides,  that  a  particular  and  limited 
operation  is  to  be  given  to  these  words, 
and  not  a  full  and  comprehensive  one.  It 
is  agreed  it  does  not  mean  the  right  of 
election,  the  right  of  holding  offices,  the 
right  of  being  elected.  The  court  are  of 
opinion  it  means  that  the  citizens  of  all 
the  states  shall  have  the  peculiar  advan- 
tage of  acquiring  and  holding  real  as 
well  as  personal  property,  and  that  such 
property  shall  be  protected  and  secured 
by  the  laws  of  the  state,  in  the  same 
manner  as  the  property  of  the  citizens  of 
the  state  is  protected.  It  means  s»ch 
property  shall  not  be  liable  to  any  taxes 
or  burdens  which  the  property .  of  the 
citizens  is  not  subject  to.  It  may  also 
mean  that  as  creditors  they  shall  be  on 
the  same  footing  with  the  state  creditor, 
in  the  payment  of  the  debts  of  a  deceased 
debtor.  It  secures  and  protects  personal 
rights.  The  way  to  expound  a  clause  in 
the  general  government  or  Constitution 
of  the  United  States  is  by  comparing  it 
with  other  parts,  and  considering  them 
together."  Campbell  t\  Morris,  (1797) 
3  Har.  &  M.    (Md.)    636. 

33.  McPherson  v.  Blacker,  (1892)  146 
TJ.  S.  27,  13  S.  Ct.  3,  36  U.  S.  (L.  ed.) 
869. 

"Deprive." — The  Constitution  contains 
no  definition  of  the  word  "  deprive,"  as 
used  in  the  Fourteenth  Amendment.  To 
determine  its  signification,  it  is  necessary 
to  ascertain  the  effect  which  usage  has 
given    it,    when    employed    in    the    same 
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3.  Aa  Understood  When  Adopted. —  The  Constitution  is  to  be  construed 
in  the  sense  in  which  the  words  and  terms  used  were  understood  by 
those  who  made  and  those  who  adopted  it.84  The  term  ex  post  facto, 
literally  construed,  would  apply  to  any  act  operating  upon  a  previous 
fact,  yet  it  was  understood  at  the  time  l'ie  Constitution  was  adopted, 
both  in  this  country  and  in  England,  as  embracing  only  criminal  laws 
and  laws  providing  for  the  recovery  of  penalties  or  forfeitures.*5 

4.  Nature  and  Objects  of  Particular  Powers,  Duties,  and  Bights. — The 

nature  and  objects  of  the  particular  powers,  duties,  and  rights  may  be 
considered,  with  all  the  lights  and  aids  of  contemporary  history,  and  the 
words  given  just  such  operation  and  force,  consistent  with  their  legiti- 
mate meaning,  as  may  fairly  secure  and  attain  the  ends  proposed.86 

5.  Liberal  Construction. — A  liberal  construction  of  the  words  and 
sentences  should,  generally,  be  given,  and  nice  verbal  criticism  avoided,*1 
though  it  has  been  said  that  the  phrase  "  obligation  of  contracts  "  should 
be  construed  strictly,  and  not  be  latitudinously  extended  to  apply  to 


or  a  like  connection.  Munn  v.  Illinois, 
(1876)  94  U.  S.  123,  24  U.  S.  (L.  ed.) 
77. 

84.  The  Huntress,  (1840)  2  Ware  (U. 
S.)  89,  12  Fed.  Cas.  No.  0,914;  Padelford 
v.  Savannah,  (1854)  14  Ga.  439. 

In  the  construction  of  the  language  of 
the  Constitution  here  relied  on,  as  indeed 
in  all  other  instances  where  construction 
becomes  necessary,  we  are  to  place  our- 
selves as  nearly  as  possible  in  the  condi- 
tion of  the  men  who  framed  that  instru- 
ment. Ex  p.  Bain,  (1887)  121  U.  S.  12, 
7  S.  Ct.  781,  30  U.  S.  (L.  ed.)  849. 

85.  Locke  v.  New  Orleans,  (1866)  4 
Wall.  172,  18  U.  S.  (L.  ed.)  334;  Carpen- 
ter v.  Pennsylvania,  (1864)  17  How.  463, 
16  U.  S.  (L.  ed.)  127. 

36.  Virginia  t?.  Tennessee,  (1893)  148 
U.  S.  619,  13  S.  Ct.  728,  37  U.  S.  (L.ed.) 
537;  Prigg  v.  Pennsylvania,  (1842)  16 
Pet.  539,  10  U.  S.  (L.  ed.)  1060;  Kendall 
v.  U.  S.,  (1838)  12  Pet.  524,  9  U.  S.  (L. 
ed.)  1181;  State  v.  Gibson,  (1871)  36 
Ind.  391. 

37.  Lane  Count v  v.  Oregon,  (1868)  7 
Wall.  79,  19  U.  S.  (L.  ed.)  2$5;  Presi- 
dent's Power  to  Fill  Vacancies  in  Recess 
of  Senate,  (1866)   12  Op.  Atty.-Gen.  35. 

"  In  performing  the  delicate  and  im- 
portant duty  of  construing  clauses  in  the 
Constitution   of   our    country   which    in- 


volve conflicting  powers  of  the  govern- 
ment of  the  Union,  and  of  the  respective 
states,  it  is  proper  to  take  a  view  of  the 
literal  meaning  of  the  words  to  be  ex- 
pounded, of  their  connection  with  other 
words,  and  of  the  general  objects  to  be 
accomplished  by  the  prohibitory  clause,  or 
by  the  grant  of  power."  Brown  v.  Mary- 
land, (1827)  12  Wheat.  437,  6  U.  S.  (L. 
ed.)  678. 

The  word  "writings"  in  the  eighth 
clause  of  section  8,  Article  I.,  giving  to 
Congress  the  power  to  secure  to  authors 
the  exclusive  right  to  their  respective 
writings,  is  liberally  construed  to  include 
original  designs  for  engravings,  prints, 
etc.,  but  only  such  as  are  original  and 
are  founded  in  the  creative  powers  of  the 
mind.  Trade-mark  Cases,  (1870)  100  U. 
S.  94,  25  TJ.  S.  (L.  ed.)  660. 

Appointment  to  u  vacancies  that  may 
happen."— The  President  may  fill  during 
a  recess  of  the  Senate,  by  temporary  com- 
mission, a  vacancy  that  occurred  during 
a  previous  session  of  that  body.  Tie 
word  "happen"  should  be  interpreted  aa 
being  equivalent  to  "  happen  to  exist.** 
"The  opposite  construction  is,  perhaps, 
more  strictly  consonant  with  the  mere 
letter.  But  it  overlooks  the  spirit,  rea- 
son, and  purpose;  and,  like  all  construc- 
tions merely  literal,  its  tendency  is  to 
defeat  the  substantial  meaning  of  the 
instrument,    and    to    produce    the    most 
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obligations  quasi  ex  contractu,  implied  contracts,  or  to  obligations  ex  delicto, 
the  obligation  to  pay  damages.88 


6.  Transposing  Words  and  Sentences.—  While  transposing  the  words 
and  sentences  of  a  law  may  sometimes  be  tolerated,  in  order  to  arrive  at 
the  apparent  meaning  of  the  legislature,  to  be  gathered  from  other 


embarrassing  inconveniences.  The  con- 
struction which  I  prefer  is  perfectly  inno- 
cent. It  cannot  possibly  produce  mis- 
chief without  imputing  to  the  President 
a  degree  of  turpitude  entirely  inconsistent 
with  the  character  which  his  office  im- 
plies, as  well  as  with  the  high  responsi- 
bility and  short  tenure  annexed  to  that 
office;  while  at  the  same  time  it  insures 
to  the  public  the  accomplishment  of  the 
object  to  which  the  Constitution  so  sedu- 
lously looks  —  that  the  offices  connected 
with  their  peace  and  safety  be  regularly 
filled."  Executive  Authority  to  Fill  Va- 
.cancies,   (1-823)    1  Op.  Atty.-Gen.  633. 

Fugitive  from  justice  "charged"  with 
crime. —  "But  why  should  the  word 
'charged'  be  given  a  restricted  interpre- 
tation? It  is  found  in  the  Constitution, 
and  ordinarily  words  in  such  an  instru- 
ment do  not  receive  a  narrow,  contracted 
meaning,  but  are  presumed  to  have  been 
used  in  a  broad  sense,  with  a  view  of 
covering  all  contingencies."  Matter  of 
Strauss,  (1905)  197  U.  S.  330,  25  S.  Ct. 
535,  49  U.  S.  (L.  ed.)  774. 

As  to  the  meaning  of  "  taking,"  as  used 
in  the  Fifth  Amendment,  the  court  said : 
"The  argument  of  the  defendant  is  that 
there  is  no  taking  of  the  land  within  the 
meaning  of  the  constitutional  provision, 
and  that  the  damage  is  a  consequential 
result  of  such  use  of  a  navigable  stream 
as  the  government  had  a  right  to  for  the 
improvement  of  its  navigation.  It  would 
be  a  very  curious  and  unsatisfactory  re- 
sult, if  in  construing  a  provision  of  con- 
stitutional law,  always  understood  to  have 
been  adopted  for  protection  and  security 
to  the  rights  of  the  individual  as  against 
the  government,  and  which  has  received 
the  commendation  of  jurists,  statesmen, 
and  commentators  as  placing  the  just 
principles  of  the  common  law  on  that 
subject  beyond  the  power  of  ordinary  leg- 
islation to  change  or  control  them,  it 
shall  be  held  that  if  the  government  re- 
frains from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public  it 
can  destroy  its  value  entirely,  can  inflict 
irreparable  and  permanent  injury  to  any 
extent,  can,  in  effect,  subject  it  to  total 
destruction  without  making  any  compen- 
sation, because,  in  the  narrowest  sense  of 
that  word,  it  is  not  taken  for  the  public 


use.  Such  a  construction  would  pervert 
the  constitutional  provision  into  a  re- 
striction upon  the  rights  of  the  citizen,  as 
those  rights  stood  at  the  common  law, 
instead  of  the  government,  and  make  it 
an  authority  for  invasion  of  private  right 
under  the  pretext  of  the  public  good, 
which  had  no  warrant  in  the  laws  or 
practices  of  our  ancestors."  Pumpelly  v. 
Green  Bay,  etc.,  Canal  Co.,  (1871)  13 
Wall.  177,  20  U.  S.  (L.  ed.)  557. 

88.  Harmanson  v.  Wilson,  (1877)  1 
Hughes  (U.  S.)  207,  11  Fed.  Cas.  No. 
6,074. 

That  a  corporation  charter  is  a  contract, 
within  the  meaning  of  the  clause  prohibit- 
ing the  stateH  from  impairing  the  obliga- 
tion of  contracts,  Marshall,  C.  J.,  in 
Dartmouth  College  r.  Woodward,  (1819) 
4  Wheat.  644,  4  U.  S.  (L.  ed.)  629,  said: 
"  It  is  more  than  possible  that  the  preser- 
vation of  rights  of  this  description  was 
not  particularly  in  the  view  of  the 
framers  of  the  Constitution  when  the 
clause  under  consideration  was  introduced 
into-  that  instrument.  It  is  probable 
that  interferences  of  more  frequent  re- 
currence, to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was 
more  extensive,  constituted  the  great  mo- 
tive for  imposing  this  restriction  on  the 
state  legislature.  But  although  a  par- 
ticular and  a  rare  case  may  not,  in  itself, 
be  of  sufficient  magnitude  to  induce  a 
rule,  yet  it  must  be  governed  by  the  rule, 
when  established,  unless  some  plain  and 
strong  reason  for  excluding  it  can  be 
given.  It  is  not  enough  to  say  that  this 
particular  case  was  not  in  the  mind  of 
the  convention  when  the  article  was 
framed,  nor  of  the  American  people  when 
it  was  adopted.  It  is  necessary  to  go 
farther,  and  to  say  that,  had  this  particu- 
lar case  been  suggested,  the  language 
would  have  been  so  varied  as  to  exclude 
it,  or  it  would  have  been  made  a  special 
exception.  The  case  being  within  the 
words  of  the  rule,  must  be  within  its 
operation  likewise,  unless  there  be  some- 
thing in  the  literal  construction  so  ob- 
viously absurd,  or  mischievous,  or  repug- 
nant to  the  general  spirit  of  the  instru- 
ment, as  to  justify  those  who  expound 
the  Constitution  in  making  it  an  excep- 
tion." 
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parts  or  from  the  entire  scope  of  the  law,  it  is  a  very  hazardous  rule  to 
adopt  in  the  construction  of  an  instrument  so  maturely  considered  as 
this  Constitution  was  by  its  f  ramers,  and  so  severely  examined  and  criticised 
by  its  opponents.*9 

V.  Affirmative  and  Negative  Words 
A  general  rule  has  been  laid  down  that  affirmative  words  are  to  be 
given  a  negative  operation,  but  this  rule  can  be  applied,  and  a  negative 
be  implied  from  affirmative  words,  only  where  the  implication  promotes, 
not  where  it  defeats,  the  obvious  intention  of  an  article.  Every  part  of 
the  article  must  be  taken  into  view,  and  that  construction  adopted  which 
will  consist  with  its  words  and  promote  its  general  intention.  In  the 
case  of  the  grant  to  the  Supreme  Court  of  original  jurisdiction  in  cer- 
tain cases,  a  negative  or  exclusive  sense  must  be  given  or  it  has  no 
operation,40  but  in  the  grant  of  appellate  jurisdiction,  that  jurisdiction 
may  be  exercised  in  every  case  cognizable  under  the  third  article  of  the. 
Constitution,  in  the  federal  courts,  in  which  original  jurisdiction  cannot 
be  exercised;  and  the  extent  of  this  judicial  power  is  to  be  measured, 
not  by  giving  the  affirmative  words  of  the  distributive  clause  a  negative 
operation  in  every  possible  case,  but  by  giving  their  true  meaning  to  the 
words  which  define  its  extent.41 

VI.  Effect  of  Exceptions 

The  exceptions  from  a  power  mark  its  extent,48  and  an  exception  of 
any  particular  case  presupposes  that  those  which  are  not  excepted  are 

89.  Ogden  v.  Saunders,  (1827)  12  made  these  exceptions,  and  prescribed 
Wheat.  267,  6  U.  S.   (L.  ed.)   606.  these  inhibitions,   understood   the   power 

to  which  they  applied  as  being  granted." 

40.  Exp.  Vallandigham,  (1863)  1  Wall. 

253,  17  U.  S.   (L.  ed.)   589;  Marbury  v.  Duties  levied  by  states  for  support  of 

Madison,    (1803)    1  Cranch  174,  2  U.  S.  inspection  laws. — "If  it  be  a  rule  of  in- 

(L.  ed.)  60.  terpretation  to  which  all  assent,  that  the 

exception  of  a  particular  thing  from  gen- 

41.  Cohen  v.  Virginia,  (1821)  6  Wheat.  eral  words  proves  that,  in  the  opinion  of 
394,  5  U.  S.  (L.  ed.)  257,  holding  that  the  law-giver,  the  thing  excepted  would 
the  affirmative  grant  of  original  jurisdic-  be  within  the  general  clause  had  the  ex- 
tion  to  the  Supreme  Court  of  the  United  ception  not  been  made,  we  know  no  reason 
States  "  in  all  cases  *  *  *  in  which  why  this  general  rule  should  not  be  as 
a  state  shall  be  a  party  "  does  not  prevent  applicable  to  the  Constitution  as  to  other 
that  court  from  constitutionally  exercis-  instruments.  If  it  be  applicable,  then 
ing  appellate  jurisdiction  in  a  case  in  this  exception  in  favor  of  duties  for  the 
which  a  state  is  a  party  and  in  which  a  support  of  inspection  laws  [in  clause  2, 
federal  question  is  involved.  sec.  10,  of  Article  I.]  goes  far  in  proving 

that    the    framers    of    the    Constitution 

48.  Gibbons  v.  Ogden,  (1824)  9  Wheat.  classed  taxes  of  a  similar  character  with 

191,   6   U.  S.    (L.   ed.)    23,  wherein   the  those   imposed    for   the   purposes   of    in* 

court  said :     "  If,  then,  there  are  in  the  spection,  with  duties  on  imports  and  eot- 

Constitution    plain    exceptions    from    the  ports,   and  supposed  them  to  be  prohib- 

power   over  navigation,   plain   inhibitions  ited."     Brown    v.    Maryland,    (1827)     12 

to  the  exercise  of  that  power  in  a  par-  Wheat.  438,  6  U.  S.   (L.  ed.)  678. 
ticular  way,  it  is  a  proof  that  those  who 
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embraced  within  the  grant  or  prohibition.48     Where  no  exception  is  made 
in  terms,  none  will  be  made  by  mere  implication  or  construction.44 

VII.  Contemporaneous  and  Subsequent  Practical  Construction 

1.  In  General. —  The  rule  that  the  contemporaneous  construction  of  a 
statute  by  those  charged  with  its  execution  should  not  be  disregarded 
except  for  cogent  reasons,  and  unless  it  be  clear  that  such  construction 
is  erroneous,  applies  with  even  greater  force  in  the  construction  of  a 
provision  of  the  Constitution  long  and  continuously  acted  upon.45  Con- 
temporary interpretation  of  the  Constitution  is  of  the  most  forcible 
nature  **  and  entitled  to  great  weight,47  and  the,  practice  and  acquiescence 


48.  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  722,  9  U.  S.  (L.  ed.)  1233. 

41  Rhode  Island  v.  Massachusetts, 
(1838)  12  Pet.  722,  9  U.  S.  (L.  ed.)  1233; 
Cohen  v.  Virginia,  (1821)  6  Wheat.  378,  5 
U.  S.  (L.  ed.)   257. 

45.  United  States  v.  Midwest  Oil  Co., 
(1915)  236  U.  S.  459,  35  S.  Ct.  309,  59 
U.S.  (L.  ed.)  673;  Field  v.  Clark,  (1892) 
143  U.  S.  691,  12  S.  Ct.  495,  36  U.  S. 
(L.  ed.)  294;  Adams  v.  Storey,  (1817) 
1  Paine  (U.  S.)  79,  1  Fed.  Cas.  No.  66; 
James  v.  U.  S.,  (1903)  38  Ct.  CI.  631. 

"To  determine  the  extent  of  the  grants 
of  power,  we  must,  therefore,  place  our- 
selves in  the  position  of  the  men  who 
framed  and  adopted  the  Constitution,  and 
inquire  what  they  must  have  understood 
to  he  the  meaning  and  scope  of  those 
grants."  South  Carolina  t>.  U.  S.,  (1900) 
109  U.  S.  450,  26  S.  Ct.  437,  50  U.  S. 
(L.  ed.)  261,  4  Ann.  Cas.  737. 

46.  The  Laura,  (1885)  114  U.  S.  416,  5 
S.  Ct.  881,  29  U.  S.  (L.  ed.)  147;  M'Cul- 
loch  v.  Maryland,  (1819)  4  Wheat.  401, 
4U.  S.  (L.  ed.)  579. 

47.  Murray  v.  Hoboken  Land,  etc.,  Co., 
(1855)  18  JIow.  279,  15  U.  S.  (L.  ed.) 
272;  The  PropeUer  Genesee  Chief  v.  Fitz- 
hugh,  (1851)  12  How.  458,  13  U.  S.  (L. 
ed.)  1058;  Cooley  v.  Board  of  Wardens, 
(1851)  12  How.  315,  13  U.  S.  (L.  ed.) 
996. 

Recognition  of  state  pilot  laws. —  "By 

the  Act  of  the  7th  of  August,  1789  (1 
Stat,  at  L.  54),  Congress  declared  that 
all  pilots  in  the  bays,  inlets,  rivers,  har- 
bors, and  ports  of  the  United  States  shall 
continue  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states,  etc.; 
and  *  *  *  this  contemporaneous  construc- 
tion of  the  Constitution,  since  acted  on 
with  such  uniformity  in  a  matter  of  much 
public  interest  and  importance,  is  entitled 


to  great  weight  in  determining  whether 
such  a  law  is  repugnant  to  the  Constitu- 
tion, as  levying  a  duty  not  uniform 
throughout  the  United  States,  or  as  giv- 
ing a  preference  to  the  ports  of  one  state 
over  those  of  another,  or  as  obliging  ves- 
sels to  or  from  one  state  to  enter,  clear, 
or  pay  duties  in  another."  Cooley  «. 
Board  of  Wardens,  (1851)  12  How.  315, 
13  U.  8.   (L.  ed.)   996. 

Trials  of  petty  larceny  on  information* 
— "  It  might  be  added  as  a  further  rea- 
son why  we  should  not  be  inclined  to 
adopt  the  view  presented  by  respondent's 
counsel,  and  consider  this  article  of  the 
United  States  Constitution  [Fifth  Amend- 
ment] as  extending  to  trials  in  the  state 
courts,  that  the  contemporaneous  con- 
struction and  subsequent  practice  has,  in 
reference  to  this  subject,  been  wholly  at 
variance  with  any  such  determination. 
Petty  larceny,  which  is  now  very  gener- 
ally admitted  to  be  an  infamous  offense, 
is  in  all  our  cities  tried  before  the  police 
courts,  where  it  is  well  known  no  grand 
jury  attend.  The  same  is  true  of  trials 
for  petit  larceny  in  this  state  and  many 
of  the  other  states  before  single  magis- 
trates. And  it  has  never  been  doubted 
that  these  convictions,  upon  information, 
were  regular  and  valid.  This  considera- 
tion alone  is  entitled  to  great  weight,  as 
has  been  repeatedly  held,  both  by  the 
state  and  United  States  courts."  State 
17.  Keyes,  (1836)  8  Vt.  64. 

In  holding  that  a  distress  warrant, 
issued  by  the  solicitor  of  the  treasury 
under  an  Act  of  Congress,  was  not  incon- 
sistent with  the  Constitution,  the  court, 
in  Murray  v.  Hoboken  Land,  etc.,  Co., 
(1855)  18  How.  279,  15  U.  S.  (L.  ed.) 
272,  said:  "This  legislative  construction 
of  the  Constitution,  commencing  so  early 
in  the  government,  when  the  first  occasion 
for  this  manner  of  proceeding  arose,  con- 
tinued throughout  its  existence,  and  re- 
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under  it  for  a  period  of  years  afford  an  irresistible  answer  to  objectim 
and  fix  the  construction.48 

2.  Contemporary  Legislation. —  Legislation  by  Congress  immediately 
following  the  adoption  of  the  Constitution,  and  legislation  enacted  at  the 
time  of  proposing  or  immediately  following  the  proposal  or  adoption 


peatedly  acted  on  by  the  judiciary  and 
the  executive,  is  entitled  to  no  inconsid- 
erable weight  upon  the  question  whether 
the  proceeding  adopted  by  it  was  '  due 
process   of  law.' " 

48.  The  Laura,  (1866)  114  U.  S.  416, 
6  S.  Ct.  881,  29  U.  S.  (L.  erf.)  147,  in 
which  case  it  was  held  that  practice  in 
reference  to  remissions  of  penalties  by  the 
Secretary  of  the  Treasury  and  other 
officers,  which  had  been  reserved  and 
acquiesced  in  for  nearly  a  century,  was 
an  interpretation  of  the  Constitution  too 
strong  and  obstinate  to  be  shaken  or  con- 
trolled, and  that,  therefore,  the  assump- 
tion on  the  part  of  Congress  of  the  right 
to  invest  the  Secretary  of  the  Treasury 
with  power  to  remit  penalties  in  such 
cases  was  not  invalid,  and  that  to  this 
extent  the  power  reposed  by  the  Constitu- 
tion in  the  President  to  pardon  for 
offenses  did  not  preclude  Congress  from 
giving  the  Secretary  of  the  Treasury  au- 
thority to  remit  penalties  and  forfeitures. 

See  also  Burrow-Giles  Lith.  Co.  v.  Sar- 
ony,  (1884)  111  U.  S.  67,  4  S.  Ct.  279. 
218  U.  S.  (L.  ed.)  349  —  "  almost  con- 
clusive;" Stuart  v.  Laird,  (1803)  1 
Cranch  299,  2  U.  S.  (L.  ed.)  116;  Postal 
Conventions  with  Foreign  Countries, 
(1S90)  19  Op.  Atty.-Gen.  514;  Ex  p.  Gist, 
(1866)  26  Ala.  164;  Ferris  r.  Coover, 
(1868)  11  Cal.  179  —  "  controlling 
weight;"  Lick  v.  Faulkner,  (1864)  26 
Cal.  426. 

Supreme  Court  justices  sitting  at  cir- 
cuit.—  To  the  objection  to  the  judges  of 
the  Supreme  Court  sitting  as  circuit 
judges  without  holding  distinct  commis- 
sions for  that  purpose,  the  court  said: 
"To  this  objection,  which  is  of  recent 
date,  it  is  sufficient  to  observe  that  prac- 
tice and  acquiescence  under  it  for  a  period 
of  several  years,  commencing  with  the 
organization  of  the  judicial  system, 
affords  an  irresistible  answer,  and  has 
indeed  fixed  the  construction.  It  is  a 
contemporary  interpretation  of  the  most 
forcible  nature.  This  practical  exposi- 
tion is  too  strong  and  obstinate  to  be 
shaken  or  controlled.  Of  course,  the  ques- 
tion is  at  rest,  and  ought  not  now  to 
be  disturbed."  Stuart  v.  Laird,  (1803) 
1  Cranch  299,  2  U.  S.  (L.  ed.)  116. 


Appellate  jurisdiction  over  state  courts. 
—  Strong  as  this  conclusion  stands  upon 
the  general  language  of  the  Constitution, 
it  may  still  derive  support  from  other 
sources.  It  is  an  .historical  fact  that  this 
exposition  of  the  Constitution,  extending 
its  appellate  power  to  state  courts,  was, 
previous  to  its  adoption,  uniformly  and 
publicly  avowed  by  its  friends,  and  ad- 
mitted by  its  enemies,  as  the  basis  of 
their  respective  reasonings,  both  in  and 
out  of  the  state  conventions.  It  is  an 
historical  fact  that  at  the  time  when  the 
Judiciary  Act  was  submitted  to  the  de- 
liberations of  the  first  Congress,  com- 
posed, as  it  was,  not  only  of  men  of  great 
learning  and  ability,  but  of  men  who  had 
acted  a  principal  part  in  framing,  sup- 
porting, or  opposing  that  Constitution, 
the  same  exposition  was  explicitly  de- 
clared and  admitted  by  the  friends  and 
by  the  opponents  of  that  system.  It  is 
an  historical  fact  that  the  Supreme  Court 
of  the  United  States  has,  from  time  to 
time,  sustained  this  appellate  jurisdiction 
in  a  great  variety  of  cases,  brought  from 
the  tribunals  of  many  of  the  most  im- 
portant states  in  the  Union,  and  that  no 
state  tribunal  has  ever  breathed  a  judicial 
doubt  on  the  subject,  or  declined  to  obey 
the  mandate  of  the  Supreme  Court,  until 
the  present  occasion.  This  weight  of 
contemporaneous  exposition  by  all  parties, 
this  acquiescence  of  enlightened  state 
courts,  and  these  judicial  decisions  of  the 
Supreme  Court  through  so  long  a  period, 
do,  as  we  think,  place  the  doctrine  upon 
a  foundation  of  authority  which  cannot 
be  shaken,  without  delivering  over  the 
subject  to  perpetual  and  irremediable 
doubts.  Martin  v.  Hunter,  (1816)  1 
Wheat.  351,  4  U.  S.   (L.  ed.)   97. 

Power  of  Congress  to  delegate  to  states 
authority  to  make  regulations  respecting 
mining  claims. —  Finally,  it  must  be  ob- 
served that  this  legislation  was  enacted 
by  Congress  more  than  thirty  years  ago. 
It  has  been  acted  upon  as  valid  through 
all  the  mining  regions  of  the  country. 
Property  rights  have  been  built  up  on 
the  faith  of  it.  To  now  strike  it  down 
would  unsettle  countless  titles  and  work 
manifold  injury  to  the  great  mining  in- 
terests of  the  far  West.  While,  of  course, 
consequences   may   not   determine   a   ds- 
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of  an  amendment,  is  authoritative  in  determining  the  scope  of  a  constitu- 
tional provision  *•  and  is  entitled  to  great  weight.50  The  first  ten  articles 
of  the  amendments  to  the  Constitution  were  proposed  by  the  first  Con- 
gress of  the  United  States,  at  its  first  session,  on  September  25,  1789. 
At  the  same  session  an  Act  was  passed  "  to  regulate  the  collection  of 
the  duties  imposed  by  law  on  the  tonnage  of  ships  or  vessels,  and  on 
goods,  wares,  and  merchandise  imported  into  the  United  States.' '  The 
statute  authorized  the  customs  officials  to  seize  and  search  for  goods 
suspected  of  having  been  fraudulently  entered  or  concealed.  It  cannot 
be  suggested  with  any  force  that  the  same  Congress  which  proposed  the 
amendments  could  have  regarded  the  Fourth  and  Fifth  Amendments 
as  forbidding  the  enactment  of  those  or  of  kindred  provisions.81  At  the 
same  session,  the  Act  of  September  25,  1789,  commonly  known  as  the 
Judiciary  Act,  was  passed.  As  an  important  legislative  construction 
of  the  seventh  article  of  the  amendments,  guaranteeing  the  right  of 
trial  by  jury  in  suits  at  common  law,  where  the  value  in  controversy 
exceeds  twenty  dollars,  that  a  statute  giving  a  summary  judgment  is 
consistent  with  it,  the  fifteenth  section  of  the  Judiciary  Act  provided  that 
the  courts  of  the  United  States  "  shall  have  power,  in  the  trial  of  actions 
at  law,  on  motion  and  due  notice  thereof  being  given,  to  require  the 
parties  to  produce  books  or  writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under  circum- 
stances where  they  might  be  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceeding  in  chancery;  and  if  a  plaintiff  shall  fail 
to  comply  with  such  order  to  produce  books  or  writings,  it  shall  be 
lawful  for  the  courts  respectively,  on  motion,  to  give  the  like  judg- 
ment for  the  defendant  as  in  cases  of  nonsuit ;  and  if  a  defendant  shall 
fail  to  comply  with  such  order  to  produce  books  or  writings,  it  shall  be 
lawful  for  the  courts  respectively,  on  motion  as  aforesaid,  to  give  judg- 

cision,  yet  in  a  doubtful  case  the  court  50.  Certainly  of  not  leas  authority  than 

may  well  pause  before  thereby  it  unsettles  that  of  the  opinions  of  the  authors  of  the 

interests  so  many  and  so  vast  —  interests  Federalist.     Cohen  v.  Virginia,   ( 1821 )   6 

which  have  been  built  up  on  the  faith  not  Wheat.  420,  5  J.  S.   (L.  ed.)   257. 
merely  of  congressional  action,  but  also 

of  judicial  decisions  of  many  state  courts  The  practical  construction  put  upon  a 
sustaining  it,  and  of  a  frequent  recogni-  provision  of  the  Constitution  by  Congress 
tion  of  its  validity  by  this  court.  What-  at  the  time  of  the  organisation  of  the 
ever  might  exist  if  this  matter  was  wholly  government  —  the  fact  being  that  from 
res  integra,  we  have  no  hesitation  in  hold-  that  time  no  court  of  the  United  States 
big  that  the  question  must  be  considered  has  ever  in  its  actual  adjudication  deter- 
as  settled  by  prior  adjudications  and  can-  mined  to  the  contrary  —  will  not  be  over- 
not  now  be  reopened.  Butte  City  Water  thrown.  Ames  v.  Kansas,  (1884)  111 
Co.  v.  Baker,  (10O5)  196  U.  S.  127,  25  U.  S.  469,  4  S.  Ct.  437,  28  U.  8.  (L.  ed.) 
a  Ct.  211,  40  U.  S.    (L.  ed.)   211.  482. 

49.  Waring  t?.  Clarke,    (1847)    5  How.  61.  Matter    of    Piatt,     (1874)     7    Ben. 

466,  12  U.  S.    (L.  ed.)   226.  (U.  S.)    261,  19  Fed.  Cas.  No.  11,212. 
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meat  against  him  or  her  by  default."62  By  section  25  of  the  same 
statute,  appellate  jurisdiction  was  given  to  the  Supreme  Court  of  the 
United  States,  from  "  a  final  judgment  or  decree  in  any  suit,  in  the 
highest  court  of  law  or  equity  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under  the  United  States,  and  the  deci- 
sion is  against  their  validity ;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under  any  State,  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  such  validity ;  or  where  is 
drawn  in  question  the  construction  of  any  clause  of  the  Constitution,  or 
of  a  treaty,  or  statute  of,  or  commission  held  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  exemption 
specially  set  up  or  claimed  by  either  party,  under  such  clause  of  the 
said  Constitution,  treaty,  statute,  or  commission.' '  In  the  course  of  an 
opinion  sustaining  the  constitutional  right  of  the  Supreme  Court  of  the 
United  States,  under  section  2  of  Article  III.  of  the  Constitution,  to 
review  the  judgments  and  decrees  of  the  Supreme  Courts  of  the  several 
states  wherein  federal  questions  were  involved,  Chief  Justice  Marshall 
said:  "We  know  that  in  the  Congress  which  passed  that  Act  were 
many  eminent  members  of  the  convention  which  formed  the  Constitu- 
tion. Not  a  single  individual,  so  far  as  is  known,  supposed  that  part 
of  the  Act  which  gives  the  Supreme  Court  appellate  jurisdiction  over  the 
judgments  of  state  courts  in  the  cases  therein  specified,  to  be  unauthor- 
ized by  the  Constitution. "  M  The  Civil  Rights  Bill  of  April  9,  1866,  was 
passed  by  the  Congress  succeeding  the  one  which  proposed  the  Thirteenth 
Amendment,  and  it  was  said  that  this  fact  was  not  without  weight  and 
significance  in  determining  whether  the  amendment  gave  to  Congress 
the  power  to  enact  the  statute.54  But  it  is  no  argument  against  the 
existence  of  a  power  or  right  granted  by  the  Constitution  that  the 
power  has  been  but  recently  exercised  or  that  the  right  was  not  early 
asserted.  An  Act  of  Congress  declaring  illegal  every  contract,  com- 
bination, or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  and  investing  the  several  Circuit 
Courts  of  the  United  States  with  jurisdiction  to  prevent  and  restrain 
violations  of  the  statute,  was  not  enacted  until  1890,™  and  many  powers 

52.  U.    S.    v.    Distillery    No.    Twenty-  54.  TJ.    S.   v.    Rhodes,    (1866)    1    Abb. 

eight,    (1875)    6   Bias.    (U.   8.)    483,  25       (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 
Fed.  Cas.  No.  14,966. 

55.  Act  of  Congress  of  July  2,  1890,  26 
63.  Cohen  v.  Virginia,  (1821)  6  Wheat.      Stat.  L.  209,  ch.  647. 
420,  5  U.  S.  (L.  ed.>  257. 
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lodged  by  the  Constitution  in  the  legislative  department  long  lie  dormant 
until  the  exigency  arises  to  invoke  them  into  activity.56 

3.  The  Federalist. —  The  Federalist  is  a  collection  of  eighty-five  essays, 
which  were  published  in  the  newspapers  immediately  after  the  submis- 
sion of  the  Constitution  to  the  conventions  of  the  several  states.  They 
were  written  by  Hamilton,  Madison,  and  Jay,  suggesting  the  defects 
existing  under  the  Confederation,  and  advocating  the  adoption  of  the 
Constitution.  As  in  the  case  of  other  contemporaneous  exposition,  the 
construction  given  to  the  Constitution  by  the  authors  of  the  Federalist 
is  entitled  to  great  weight.07  But  in  applying  their  opinions  to  cases 
which  may  arise,  a  right  to  judge  of  their  correctness  must  be  retained.58 

4.  Only  in  Oases  of  Doubt. —  This  rule  can  be  relied  upon  only  in  cases 
of  doubt,  and  before  any  appeal  can  be  made  to  practical  construction 
it  must  appear  that  the  true  meaning  of  a  provision  of  the  Constitution 


66.  U.  S.  v.  Elliott.  (1804)  64  Fed.  34. 
See  also  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  (1877)  96  U.  S.  9,  24 
U.  S.  (L.  ed.)  708;  Martin  v.  Hunter, 
(1816)  1  Wheat.  826,  4  U.  S.  (L.  ed.) 
97. 

Practice  of  prosecuting  by  criminal  in- 
formation.—  "There  are,  however,  two 
considerations  growing  out  of  this  sub- 
ject, to  which  we  should  allude  to  give 
a  proper  understanding  of  our  full  views. 
It  was  said  on  the  argument  that  the 
usage  since  the  organization  of  the  United 
States  courts  has  been  to  present  offend- 
ers, in  all  classes  of  criminal  cases,  only 
through  the  instrumentality  of  a  grand 
jury  by  indictment.  If  the  practice  of 
prosecuting  by  criminal  information  has 
fallen  into  disuse  for  eighty  years,  it  cer- 
tainly presents  a  strong  reason  for  urg- 
ing that  such  proceeding  has  become  obso- 
lete. Our  reply,  however,  is  that  the 
Fifth  Amendment,  adopted  almost  at  the 
start  of  the  government  under  our  present 
Constitution,  recognized  the  right  to  pur- 
sue the  common-law  course  by  criminal 
information,  in  all  but  capital  and  in- 
famous crimes.  And  if  such  rights  existed 
then,  not  only  at  common  law,  but  by 
clear  implication  in  the  Fifth  Amendment, 
as  we  have  shown,  then,  even  though 
such  right  has  been  in  abeyance  for  eighty 
years,  there  has  been  no  abrogation  of 
the  power  of  the  government  to  assert 
that  right,  particularly  as  the  courts  do 
not  seem  to  have  refused,  by  any  well- 
considered  case,  the  exercise  of  such  right, 
though  we  find  some  intimations  by  the 
courts  adverse  to  its  exercise."  U.  S.  v. 
Shepard,  (1870)  1  Abb.  (U.  S.)  431, 
27  Fed.  Caa.  No.  16,273. 


57.  M'Culloch  v.  Maryland,  (1810)  4 
Wheat.  433,  4  U.  S.   (L.  ed.)   679. 

"  The  opinion  of  the  Federalist  has  al- 
ways been  considered  aa  of  great  author- 
ity. It  is  a  complete  commentary  on 
our  Constitution;  and  is  appealed  to  by 
all  parties  in  the  questions  to  which  that 
instrument  has  given  birth.  Its  intrinsic 
merit  entitles  it  to  this  high  rank;  and 
the  part  two  of  its  authors  performed 
in  framing  the  Constitution  put  it  very 
much  in  their  power  to  explain  the  views 
with  which  it  was  frajaed.  These  essays 
having  been  published  while  the  Constitu- 
tion was  before  the  nation  for  adoption 
or  rejection,  and  having  been  written  in 
answer  to  objections  founded  entirely  on 
the  extent  of  its  powers,  and  on  its  dim- 
inution of  state  sovereignty,  are  entitled 
to  the  more  consideration  where  they 
frankly  avow  that  the  power  objected  to 
is  given,  and  defend  it."  Cohen  v.  Vir- 
ginia, (1821)  6  Wheat.  418,  6  U.  8.  (L. 
ed.)  257. 

The  construction  given  to  the  Constitu- 
tion by  the  authors  of  the  Federalist 
Rhould  not  and  cannot  be  disregarded. 
Pollock  v.  Farmers'  L.  &  T.  Co.,  (1895) 
158  U.  8.  627,  15  8.  Ct.  912,  89  U.  8. 
(L.  ed.)  1108. 

58.  M'Culloch  v.  Maryland,  (1819)  4 
Wheat.  433,  4  U.  8.  (L.  ed.)  679. 

"  Able  as  were  the  authors  of  the  work 
referred  to,  their  opinions  cannot  be  re- 
ceived as  authority  in  judicial  investiga- 
tions. The  purpose  of  that  work  was  to 
reconcile  a  divided  community  to  the 
adoption  of  the  Constitution;  and  in  ac- 
complishing this  object,  it  can  hardly  be 
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is  not  clear.59  No  number  of  statutes,  or  infractions  of  the  Constitution, 
however  numerous,  can  be  permitted  to  import  a  power  which  does  not 
exist,  or  to  furnish  a  construction  not  warranted ; fl0  long  acquiescence 
of  Congress  and  the  Executive,  by  which  the  rights  of  parties  have  been 
determined  and  adjudged  for  many  years,  does  not  make  constitutional 
that  which  is  unconstitutional;81  and  when  a  congressional  construction 
is  inconsistent  with  the  plain  meaning  of  the  Constitution,  as  ascertained 
by  authoritative  canons,  that  meaning  cannot  be  overruled  by  such  con- 
struction, however  often  repeated.82 


VUL  Historical  Origin 

The  historical  origin  may  be  considered,  and  historical  evidence  may 
be  resorted  to,  to  aid  in  the  construction  and  application  of  words  and 
provisions.88  What  went  before  the  adoption  of  the  Constitution  may  be 
resorted  to  for  the  purpose  of  throwing  light  on  its  provisions.84 


denied  that  they  sometimes  exaggerated 
its  advantages,  and  spread  over  the  ob- 
jectionable features  the  gloss  of  plausible 
construction."  State  t>.  M'Bride,  (1839) 
Rice  L.  (S.  C.)  400. 

59.  Fairbank  t>.  U.  S.,  (1901)  1S1  U.  S. 
307,  12  S.  Ct.  648,  45  U.  S.  (L.  ed.)  862. 
See  also  McPherson  e.  Blacker,  (1892) 
146  U.  S.  27,  13  S.  Ct.  3,  36  U.  S.  (L. 
ed.)  869;  M'Culloch  t?.  Maryland,  (1819) 
4  Wheat.  401,  4  U.  S.  (L.  ed.)  579; 
Findley  v.  Satterfield,  (1877)  3  Woods 
(U.  S.)  504,  9  Fed.  Cas.  No.  4,792; 
Ewp.  Gist,  (1855)  26  Ala.  164;  Ferris  v. 
Coover,  (1858)  11  Cal.  179;  State  ©. 
Davis,   (1879)   12  S.  C.  534. 

60.  U.  S.  v.  Boyer,  (1898)  85  Fed.  432. 
See  also  Field  t>.  Clark,  (1892)  143  U.  S. 
691,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294. 

61.  James  v.  U.  S.,  (1903)  38  Ct.  CI. 
631. 

68.  Civil  Service  Commission,  (1871) 
.13  Op.  Atty.-Gen.  521. 

If  the  clause  giving  to  the  President 
the  power  to  make  treaties,  by  and  with 
the  advice  and  consent  of  the  Senate,  is 
exclusive,  and  takes  from  Congress  the 
right  to  delegate  to  any  one  else  power 
to  conclude  treaties  with  foreign  govern- 
ments, then  section  398,  R.  S.,  reposing 
such  power  in  the  Postmaster-General 
with  reference  to  postal  treaties,  would 
seem  to  be  invalid.  Article  II.  is  a  state- 
ment of  the  powers  of  the  executive,  and 
the  ordinary  rule  of  construction,  in  the 
absence  of  language  to  the  contrary, 
would  make  the  grant  of  a  power  within 
that  article  exclusive.  Such  a  construc- 
tion, however,  the  Supreme  Court  of  the 


United  States  has  held  may  be  varied  by 
the  course  of  Congress  in  its  legislation 
and  the  practice  of  the  executive  depart- 
ments since  the  adoption  of  the  Constitu- 
tion. Where  long  usage,  dating  back  to 
a  period  contemporary  with  the  adoption 
of  the  Constitution,  sanctions  an  inter- 
pretation  of  that  instrument  different 
from  that  which  would  be  reached  by  the 
ordinary  rules  of  construction  were  the 
question  a  new  one,  the  usage  will  be 
followed.  Postal  Conventions  with 
Foreign  Countries,  (1890)  19  Op.  Atty.- 
Gen.  513. 

68.  Twining  t?.  New  Jersey,  (1908)  211 
U.  S.  78,  29  S.  Ct.  14,  53  U.  S.  (L.  ed.) 
97;  Williamson  v.  U.  S.,  (1907)  207  U.  S. 
425,  28  S.  Ct.  163,  52  U.  S.  (L.  ed.)  278; 
Applevard  f?.  Massachusetts,  (1906)  203 
U.  S/222,  27  S.  Ct.  122,  51  U.  8.  (L. 
ed.)  161,  7  Ann.  Cas.  1073;  Veazie  Bank 
v.  Fenno,  (1869)  8  WaU.  542,  19  U.  S. 
(L.  ed.)  482;  Missouri  v.  Illinois,  (1901) 
180  U.  S.  219,  21  S.  Ct.  331,  45  U.  S. 
(L.  ed.)  497;  Weeks  v.  U.  S.,  (1914) 
216  Fed.  292. 

"The  necessities  which  gave  birth  to 
the  Constitution,  the  controversies  which 
preceded  its  formation,  and  the  conflicts 
of  opinion  which  were  settled  by  its  adop- 
tion, may  properly  be  taken  into  view  for 
the  purpose  of  tracing  to  its  source  any 
particular  provision  of  the  Constitution, 
in  order  thereby  to  be  enabled  to  correctly 
interpret  its  meaning."  Knowlton  f. 
Moore,  (1900)  178  U.  S.  95,  20  S.  Ct. 
747,  44  TJ.  S.   (L.  ed.)   969. 

64.  Marshall  v.  Gordon,  (1917)  243 
U.  S.  521,  37  S.  Ct.  448,  61  U.  S.  (U  ed.) 
881. 
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DC.  History  and  CSrcumstances  of  the  Period 

In  placing  a  construction  upon  an  article  of  doubtful  meaning,  the  safe 
way  is  to  read  its  language  in  connection  with  the  known  condition  of 
affairs  out  of  which  the  occasion  for  its  adoption  may  have  arisen,  and  then 
to  construe  it  in  a  way,  so  far  as  is  reasonably  possible,  to  forward  the 
Lnown  purpose  or  object  for  which  it  was  adopted.65 

X.  In  View  of  Existing  Law 

The  scope  and  effect  of  many  of  the  provisions  are  best  ascertained  by 
bearing  in  mind  what  the  law  was  at  the  time  the  Constitution  and  the 
amendments  were  adopted  and  ratified,*5*  not  as  reaching  out  for  new 
guaranties  but  as  securing  such  as  the  law  then  recognized.*"  The  require- 
ment of  full  faith  and  credit  is  to  be  read  and  interpreted  in  the  light  of 
well-established  principles  of  justice  protected  by  other  constitutional 


65.  South  Carolina  v.  U.  S.,  (1905)  199 
U.  S.  467,  26  S.  Ct.  110,  50  U.  S.  (L.  ed.) 
261,  4  Ann.  Cas.  737;  Maxwell  v.  Dow, 
(1900)  176  U.  S.  601,  20  S.  Ct.  448,  494, 
44  U.  S.  (L.  ed.)  507;  Legal  Tender  Cases, 
(1870)  12  Wall.  560,  20  U.  S.  (L.  ed.) 
287;  Prigg  v.  Pennsylvania,  (1842)  16 
Pet.  539,  10  U.  S.  (L.  ed.)  1060:  Rhode 
Island  v.  Massachusetts,  (1838)  12  Pet. 
723,  9  TJ.  S.  (L.  ed.)  1233;  Kendall  t>. 
U.  S.,  (1838)  12  Pet.  624,  9  U.  S.  (I* 
ed.)  1181;  Adams  v.  Storey,  (1817)  1 
Paine  .(U.  S.)  79,  1  Fed.  Cas.  No.  66; 
State  v.  Gibson,  (1871)  36  Ind.  391; 
Campbell  v.  Morris,  (1797)  3  Har.  &  M. 
(Md.)  552. 

As  to  the  Sixteenth  Amendment,  the 
rourt.  in  Brushaber  v.  Union  Pac.  R.  Co., 
(1916)  240  U.  S.  1,  36  S.  Ct.  236,  60 
C.  S.  (L.  ed.)  493,  Ann.  Cas.  1917B  713, 
L.  R.  A.  1917D  414,  said:  "Before  com- 
ing, however,  to  the  text  of  the  Amend- 
ment, to  the  end  that  its  significance  may 
be  determined  in  the  light  of  the  previous 
legislative  judicial  history  of  the  subject 
with  which  the  Amendment  is  concerned 
and  with  a  knowledge  of  the  conditions 
which  presumptively  led  up  to  its  adop- 
tion and  hence  of  the  purpose  it  was  in- 
tended to  accomplish,  we  make  a  brief 
statement  on  those  subjects." 

65a.  Em  p.  Wilson,  (1885)  114  U.  6. 
422,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89; 
Turner  v.  Marvland,  (1882)  107  U.  S. 
52,  2  S.  Ct.  44*,  27  U.  S.    (L.  ed.)    370. 

An  amendment  should  be  construed  in 
the  light  of  conditions  existing  at  the 
time  of  its  adoption.  The  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States  was  not  adopted  until  after 
•everal  states  of  the  Union  had  made  pro- 
far  prosecuting  public  offenses  by 


information,  and  practically  dispensing 
with  the  grand  jury  system,  and  after  the 
validity  of  such  constitutional  and  statu- 
tory provisions  had  been  affirmed  by  de- 
cisions of  the  courts  of  the  respective 
states  in  which  they  were  adopted.  If 
an  indictment  or  presentment  of  a  grand 
jury  is  essential  to  "  due  process  of  law," 
within  the  meaning  of  that  phrase  as 
used  in  the  Fourteenth  Amendment,  then 
all  of  the  states,  including  those  above  re- 
ferred to  which  had  theretofore  enacted 
laws  providing  for  prosecutions  hy  in- 
formation, are  alike  prohibited  from  pro- 
ceeding in  that  manner  against  persons 
charged  with  violations  of  state  law;  and 
yet,  in  the  twenty-five  years  since  the 
adoption  of  this  amendment,  it  has  not 
been  adjudged  in  a  single  case  by  any 
court  that  it  has  annulled  or  abrogated  the 
laws,  providing  for  that  mode  of  proceed- 
ing.   In  re  Humason,  (1891)  46  Fed.  389. 

66b.  Mattox  t\  U.  S.,  (1896)  15G  TJ.  8. 
243,  15  S.  Ct.  337,  39  U.  S.   (L.  ed.)  409. 

Accused  shall  have  speedy  trial.— 
Construing  the  clause  of  the  Sixth 
Amendment  that  the  accused  shall  have 
a  speedy  trial  by  jury,  the.  court  said: 
"  The  only  exceptions  are  crimes  and  ac- 
cusations of  that  class,  which,  at  the 
time  of  the  adoption  of  the  Constitution, 
were,  by  the  regular  course  of  the  law 
and  the  established  modes  of  procedure, 
not  the  subjects  of  jury  trial.  These  are 
found  to  have  been  those  offenses  against 
police  regulations  for  the  protection  of 
society  against  the  vicious,  idle,  vagrant, 
and  disorderly  portion  of  its  members. 
Such  offenses  of  necessity  must  be  speedily 
and  summarily  disposed  of,  as  well  for  the 
relief  of  the  offender  as  of  the  community." 
In  re  Gross,  (1884)  20  Fed.  826. 
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provisions  which  it  was  never  intended  to  modify  or  override.68  The  provi- 
sion that  an  accused  person  shall  "  be  confronted  with  the  witnesses  against 
him  "  is  not  infringed  by  permitting  the  testimony  of  witnesses  sworn 
upon  a  former  trial,  since  deceased,  to  be  read  against  him.  The  substance 
of  the  constitutional  protection  is  preserved  to  the  prisoner  in  the  advan- 
tage he  has  once  had  of  seeing  the  witness  face  to  face,  and  of  subjecting 
him  to  the  ordeal  of  a  cross-examination.  The  admission  of  dying  declara- 
tion is  also  an  exception  to  this  rule.  These  exceptions  were  well  estab- 
lished before  the  adoption  of  the  Constitution  and  were  not  intended  to  be 
abrogated.67  Article  I.,  section  10,  provides  that  no  State  shall,  without 
the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or  exports 
except  what  may  be  absolutely  necessary  for  executing  its  inspection  laws, 
and  what  were  inspection  laws  was  well  understood  at  the  time  the  Consti- 
tution was  adopted.68 

XI.  Principles  of  the  Common  Law 

The  interpretation  of  the  Constitution  of  the  United  States  is  neces- 
sarily influenced  by  the  fact  that  its  provisions  are  framed  in  the 
language  of  the  common  law,  and  are  to  be  read  in  the  light  of  its  his- 
tory.69 The  adoption  of  the  words  and  terms  pardon,  impeachment, 
trial  by  jury,  felony,  ex  post  facto,  bill  of  attainder,  habeas  corpus, 

66.  Bigelow  v.  Old  Dominion  Copper  force  in  the  colonies,  and  the  people 
Min.,  etc.,  Co.,  (1912)  225  U.  S.  Ill,  thereof  were  entitled  to  demand  the  en- 
32  S.  Ct.  641,  66  U.  S.  (L.  ed.)  1009,  forcement  thereof  through  the  judicial 
Ann.  Cas.   1913E  875.  tribunals  then  existing.     The  adoption  of 

the    Constitution    did    not    deprive    the 

67.  Kirby  v.  U.  S.,  (1899)  174  U.  S.  47,  people  of  the  several  colonies  of  the  pro- 
ID  S.  Ct.  574,  43  U.  S.  (L.  ed.)  890;  tection  and  advantages  of  the  common 
Matt  ox  c.  U.  S.,  (1895)  166  U.  S.  243,  law.  The  Constitution  itself  recognizes 
15  S.  Ct.  337,  39  U.  S.  (L.  ed.)  409.  the  fact  of  the  continued  existence  of  the 

common  law,  and  indeed  it  is  based  upon 

68.  New  York  v.  Compagnie  Generale  the  principles  thereof,  and  its  correct  in- 
Transatlantique,    (1882)    10  Fed.  361.  terpretation   requires   that  its  provisions 

shall  be  read  and  construed  in  the  light 

69.  South  Carolina  t?.  U.  S.,  (1905)  thereof.  Murray  v.  Chicago,  etc,  R.  Co., 
199  U.  S.  449,  26  S.  Ct.  110,  50  U.  S.  (1894)  62  Fed.  27,  affirmed  (1899)  92 
(L.  ed.)  261,  4  Ann.  Cas.  737;  Schick  v.       Fed.  Rep.  868. 

U.  S.,  (1904)   195  U.  S.  68,  24  S.  Ct.  826, 

49  U.  S.    (L.  ed.)    99,  1  Ann.  Cas.  585;  "  The  Constitution  of  the  United  States, 

U.    S.    tJ.    Wong   Kim    Ark,    (1898)     169  like  those  of  all  the  original  states  (and 

U.  S.  654,  18  S.  Ct.  457,  42  U.  S.  (L.  ed.)  in  fact  of  all  the  states  now  forming  the 

890;   U.  S.  v.  Sanges,    (1892)    144   U.  S.  Union,  with  the  exception  of  Louisiana) 

310,  12  S.  Ct.  609,  36  U.  S.   (L.  ed.)  445;  presupposed  the  existence  and   authority 

Smith  v.  Alabama,  (1888)   124  U.  S.  478.  of   the   common   law.     The  principles   of 

8   S.    Ct.   564,   31    U.    S.    (L.   ed.)    50S;  that  law  were  the  basis  of  our  institu- 

Dickinson  i\  U.  S.,   (1908)    159  Fed.  801.  tions.    In  adopting  the  state  and  national 

constitutions,     those     fundamental     laws 

Existence  and  authority  of  the  common  which  were  to  govern  their  political  ac- 

law. — When  the  Constitution  was  adopted  tion    and   relations    in    the   new   circum- 

the  general  rules  of  the  common  law,  in  stances   arising   from   the   assumption   of 

so    far    as    they    were    applicable    to    the  sovereignty,  both  local  and  national,  our 

conditions  then   existing  in   the  colonies.  ancestors  'rejected   so  much   of  the   com- 

and  subject  to  the  modification*  necessary  mon  law  as  was  then  inapplicable  to  their 

to  adapt  them  to  the  uses  and  needs  of  situation,   and    prescribed   new   rules    for 

the  people,  were  recognized  and  were  in  their'  regulation  and  government.    But  far 
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unreasonable  searches  and  seizures,  presentment,  indictment,  infamous 
crime,  right  to  be  informed  of  the  nature  of  the  accusation,  and  twice 
put  in  jeopardy,  is  a  recognition  of  the  maxims  and  essential  principles 
of  the  common  law,  and  resort  may  and  should  be  had  thereto  to  ascer- 
tain their  true  meaning.70     But  in  holding  that  an  indictment  or  present- 


so  doing  they  did  not  reject  the  body  of 
the  common  law.  They  founded  their  respec- 
tive state  constitutions  and  the  great  na- 
tional compact  upon  its  existing  prin- 
ciples, so  far  as  they  were  consistent  and 
harmonious  with  the  provisions  of  those 
constitutions.  A  brief  reference  to  the 
Constitution  of  the  United  States  will 
illustrate  this  idea.  It  gives  the  sole 
power  of  impeachment  to  the  House  of 
Representatives,  and  the  sole  power  of 
trying  an  impeachment  to  the  Senate.  Im- 
peachment is  thus  treated  as  a  well-known, 
defined,  and  established  proceeding.  Yet 
it  was  only  known  to  the  common  law, 
and  could  be  understood  only  by  refer- 
ence to  the  principles  of  that  law.  The  . 
Congress  was  authorized  to  provide  for  the 
punishment  of  felonies  committed  on  the 
high  seas,  and  for  punishing  certain  other 
crimes.  The  common  law  furnished  the 
only  definition  of  felonies.  The  trial  of 
all  Crimea,  except  in  cases  of  impeach- 
ment, was  to  be  bv  jury;  and  the  Con- 
stitution speaks  of  treason,  bribery,  in- 
dictment, cages  in  equity,  an  uniform  sys- 
tem of  bankruptcy,  attainder,  and  the 
writ  of  habeas  corpus;  all  of  which  were 
unknown,  even  by  name,  to  any  other 
system  of  jurisprudence  than-  the  com- 
mon law.  In  like  manner,  the  amend- 
ments to  the  Constitution  make  provisions 
in  reference  to  the  right  of  petition, 
search  warrants,  capital  crimes,  grand 
jury,  trial  by  jury,  bail,  fines,  and  the 
rules  of  the  common  law.  In  these  in- 
stances, no  legislative  definition  or  ex- 
position was  apparently  deemed  necessary 
by  the  framers  of  the  Constitution.  They 
are  spoken  of  as  substantial  things,  al- 
ready existing  and  established,  and  which 
will  continue  to  exist."  Lynch  v.  Clarke, 
(1844)    1  Sandf.  Ch.   (N.  Y.)   652. 

Blackst one's  Commentaries  are  accepted 
as  the  most  satisfactory  exposition  of  the 
common  law  of  England.  At  the  time  of 
the  adoption  of  the  Federal  Constitu- 
tion they  had  been  published  about  twenty 
years,  and  it  has  been  said  that  more 
copies  of  the  work  had  been  sold  in  this 
country  than  in  England,  so  that  un- 
doubtedly the  framers  of  the  Constitu- 
tion were  familiar  with  it.  Schick  v. 
U.  S.,  (1004)  195  U.  S.  68,  24  S.  Ct. 
826,  49  U.  S.  (L.  ed.)  199,  1  Ann.  Cas.  585. 

"  I  have  cited  Blackstone's  Commentar- 
ies because  that  work  was  contemporane- 


ous with  our  Constitution,  and  brought 
the  law  of  England  down  to  that  day, 
and  then,  as  now,  was  the  authoritative 
text-book  on  its  subject,  familiar  not  only 
to  the  profession,  but  to  all  men  of  the 
general  education  of  the  founders  of  our 
Constitution.  Mr.  Burke,  in  his  speech 
'On  Conciliation  with  America/  delivered 
in  March,  1775,  referring  to  information 
derived  from  '  an  eminent  bookseller,'  as  to 
the  great  exportation  of  law  books  to 
this  country,  says:  'The  colonists  have 
now  fallen  into  the  way  of  printing  them 
for  themselves.  I  hear  that  they  have 
sold  nearly  as  many  of  Blackstone's  Com- 
mentaries in  America  as  in  England.' 
That  book,  therefore,  thus  belongs  to  the 
precise  time  to  which  our  question  relates, 
and  is  especially  authoritative  on  its 
subject,  and  therefore  I  shall  continue  to 
cite  it."  Knote's  Case,  (1874)  10  Ct.  CI. 
397,  affirmed  (1877)  95  U.  S.  149,  24  U. 
S.    (L.  ed.)   442. 

70.  Callan  v.  Wilson,  (1888)  127  U.  S. 
549,  3  S.  Ct.  1301,  32  U.  S.  (L.  ed.) 
223;  Ex  p.  Bain.  (1887)  121  U.  S.  12, 
7  S.  Ct.  781,  30  U.  S.  (L.  ed.)  849; 
Locke  r.  New  Orleans,  (1866)  4  Wall. 
172,  18  U.  S.  (L.  ed.)  334;  Low  t?.  U.  S., 
(1909)  169  Fed.  86;  West  v.  Gammon, 
(1899)  98  Fed.  Rep.  427;  U.  S.  v.  Potter, 
(1892)  56  Fed.  88;  U.  S.  v.  Three  Copper 
Stills,  etc.,  (1890)  47  Fed.  499;  U.  S.  ©. 
Ayres,  (1891)  46  Fed.  652;  U.  &  v. 
Harris,  (1866)  1  Abb.  (U.  S.)  110,  26 
Fed.  Cas.  No.  15,312;  U.  S.  v.  Gilbert, 
(1834)  2  Sumn.  (U.  S.)  19,  25  Fed.  Cas. 
No.  15,204;  U.  S.  t.  Block,  (1877)  4 
Sawy.  (U.  S.)  211,  24  Fed.  Cas.  No. 
14,609;  Pardoning  Power  of  President, 
(1852)  5  Op.  Attv.-Gen.  535;  Hopkins 
t?.  U.  S.,  (1894)  4  App.  Cas.   (D.  C.)  436. 

As  to  the  operation  and  effect  of  a 
pardon,  Marshall,  C.  J.,  in  U.  S.  v.  Wil- 
son, (1833)  7  Pet.  159,  8  U.  8.  (L.  ed.) 
640,  said :  "  As  this  power  had  been  ex- 
ercised from  time  immemorial  by  the  exec- 
utive of  that  nation  whose  language  is 
our  language,  and  to  whose  judicial  insti- 
tutions ours  bear  a  close  resemblance,  we 
adopt  their  principles  respecting  the  oper- 
ation and  effect  of  a  pardon,  and  look 
into  their  books  for  the  rules  prescribing 
the  manner  in  which  it  is  to  be  used  by 
the  person  who  would  avail  himself  of  it." 
But  as  to  the  extent  of  the  power,  the 
attorney-general  said  in  Pardoning  Power 
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ment  is  not  essential  to  "  due  process  of  law,"  under  the  Fourteenth 
Amendment,  when  applied  to  prosecutions  for  felonies  in  state  courts, 
it  has  been  said :  "In  this  country  written  constitutions  were  deemed 
essential  to  protect  the  rights  and  liberties  of  the  people  against  the 
encroachments  of  power  delegated  to  their  governments,  and  the  pro- 
visions of  Magna  Charta  were  incorporated  into  Bills  of  Rights.  They 
were  limitations  upon  all  the  powers  of  government,  legislative  as  well 
as  executive  and  judicial.  It  necessarily  happened,  therefore,  that  as 
these  broad  and  general  maxims  of  liberty  and  justice  held  in  our  system 
a  different  place  and  performed  a  different  function  from  their  position 
and  office  in  English  constitutional  history  and  law,  they  would  receive 
and  justify  a  corresponding  and  more  comprehensive  interpretation. 
A-pplied  in  England  only  as  guards  against  executive  usurpation  and 
tyranny,  here  they  have  become  bulwarks  also  against  arbitrary  legisla- 
tion; but  in  that  application,  as  it  would  be  incongruous  to  measure  and 
restrict  them  by  the  ancient  customary  English  law,  they  must  be  held 
to  guarantee  not  particular  forms  of  procedure,  but  the  very  substance 
of  individual  rights  to  life,  liberty,  and  property.  Restraints  that  could 
be  fastened  upon  executive  authority  with  precision  and  detail  might 
prove  obstructive  and  injurious  when  imposed  on  the  just  and  necessary 
discretion  of  legislative  power;  and  while  in  every  instance  laws  that 
violated  express  and  specific  injunctions  and  prohibitions  might, 
without  embarrassment,  be  judicially  declared  to  be  void,  yet  any  gen- 
eral principle  or  maxim  founded  on  the  essential  nature  of  law  as  a  just 
and  reasonable  expression  of  the  public  will  and  of  government,  as 
instituted  by  popular  consent  and  for  the  general  good,  can  only  be 

of   President,    (1863)    10   Op.    Atty.-Gen.  thought  proper  to  preserve  them,  and  to 

454:     "The  powers  of  the  President,  in  vest  them  in  the  President,  as  necessary 

this   respect,   cannot  be   enlarged   by   an-  to  the  good  government  of  the  country.' 

alogy  to  the  powers  of  an  English  king,  As  far  as  they  are  so  preserved  and  vested 

because  the  powers  of  the  two  have  their  they  are  legitimate  powers  in  the  hand 

origin  and  mode  of  existence  in  different  of  the  President.     But  they  are  not  pre- 

and  opposite  principles.      (See  Bl.  Com.,  rogatives  —  they  are  legal  powers  vested 

Book  4,  c.  31.)     'His  (the  king's)  power  in,  and  duties  imposed  upon  the  President 

of  pardoning  was  said  by  our  Saxon  an-  by   the   letter   of   the    Constitution;    and 

eestorB  to  be  derived  a  lege  swb  dignitatis;  they  are  to  be  exercised  and  judged  oi 

and  it  is  declared  in  Parliament,  by  Stat.  as    other    granted    powers    and    imposed 

27,   Hen.   8,   that  no  other   person   hath  duties  are.    The  power  to  grant  reprieves 

power  to  pardon  or  remit  any  treason  or  and   pardons   is  given,   in   terms,   to  the 

felonies   whatsoever;    but   that  the   king  President;   but  the  power  to  remit  for- 

hath  the  whole   and   sole  power  thereof,  feitures,  fines,  and  penalties   (as  distinct 

united  and  knit  to  the  imperial  crown  of  from  the  pardon  of  crimes)   is  not  given, 

this    realm.'      And    hence,    in    a    former  Yet  the  king  had  both  powers.    And  necee- 

opinion  (of  July  5,  1861),  speaking  of  the  sarily  so,  in   the  theory   of   the  English 

pardoning  power  and  some  others  of  that  government,    in    which    the   king    is    the 

nature,   I    said :      '  These   belong  to  that  only   person  offended  by  the  commission 

class  which,  in  England,  are  called  "  pre-  of  crimes,  and  the  only  owner  of  things 

rogative  powers/'  inherent  in  the  crown.  forfeited,  unless  expressly  provided  other* 

Ana  yet  the  trainers  of  our  Constitution  wise  by  statute." 


AND  INTERPRETATION 


291 


applied  to  cases  coming  clearly  within  the  scope  of  its  spirit  and  purpose, 
and  not  to  legislative  provisions  merely  establishing  forms  and  modes 
of  attainment.7' n 

XIT.  Debates  in  Convention  and  Congress 

The  views  of  particular  members  or  the  course  of  proceedings  in  the 
Convention  cannot  control  the  fair  meaning  and  general  scope  of  the 
Constitution  as  it  was  finally  framed,72  and  what  individual  Senators  or 
Representatives  may  have  urged  in  debate  in  regard  to  the  meaning  to  be 
given  to  a  proposed  amendment  does  not  furnish  a  firm  ground  for  its 
construction,  nor  is  it  important  as  explanatory  of  the  grounds  upon 
which  the  members  voted  in  adopting  it.™ 

Xm.  Mischief  to  Be  Remedied 

In  placing  a  construction  upon  any  clause,  or  part  thereof,  the  mischief 
existing  under  the  old  law  or  conditions  should  be  ascertained,  and  the 


71.  Hurtado  v.  California,  (1884)  110 
U.  S.  531,  4  S.  Ct.  Ill,  292,  28  U.  S. 
(L.  ed.)  232. 

71  Legal    Tender    Case*,     (1870)  12 

Wall.  560,  28  U.   S.    (L.  ed.)    287.  See 

The  Huntress,    (1840)    2   Ware    (U.  S.) 
89,  12  Fed.  Cas.  No.  6,914. 

"As  an  illustration  of  the  danger  of 
giving  too  much  weight,  upon  such  a  ques- 
tion, to  the  debates  and  the  votes  in  the 
convention,  it  may  also  be  observed  that 
propositions  to  authorize  Congress  to 
grant  charters  of  incorporation  for  na- 
tional objects  were  strongly  opposed, 
especially  as  regards  banks,  and  defeated. 
[5  Elliott's  Debates]  440,  543,  544.  The 
power  of  Congress  to  emit  bills  of  credit, 
as  well  as  to  incorporate  national  banks, 
is  now  clearly  established."  Legal  Tender 
Case,  (1884)  110  U.  S.  444,  4  S.  Ct.  122, 
28  U.  8.  (L.  ed.)  204. 

73.  *  In  the  case  of  a  constitutional 
amendment  it  is  of  less  materiality  than 
in  that  of  an  ordinary  bill  or  resolution. 
A  constitutional  amendment  must  be 
agreed  to,  not  only  by  Senators  and  Repre- 
sentatives, but  it  must  be  ratified  by  the 
legislatures,  or  by  conventions  in  three- 
fourths  of  the  states  before  such  amend- 
ment can  take  effect.  The  safe  way  is  to 
read  its  language  in  connection  with  the 
known  condition  of  affairs  out  of  which 
the  occasion  for  its  adoption  may  have 
arisen,  and  then  to  construe  it,  if  there 
be  therein  any  doubtful  expressions,  in 
a  way  so  far  as  is  reasonably  possible, 
to  forward  the  known  purpose  or  object 


for  which  the  amendment  was  adopted. 
This  rule  could  not,  of  course,  be  so  used 
as  to  limit  the  force  and  effect  of  an 
amendment  in  a  manner  which  the  plain 
and  unambiguous  language  used  therein 
would  not  justify  or  permit."  Maxwell 
t>.  Dow,  (1900)  176  U.  S.  601,  20  S.  Ct. 
448,  494,  44  U.  S.   (L.  ed.)   597. 

"Doubtless  the  intention  of  the  Con 
gress  which  framed  and  of  the  states 
which  adopted  this  amendment  of  the 
Constitution  [the  Fourteenth  Amend- 
ment] muBt  be  sought  in  the  words  of  the 
amendment;  and  the  debates  in  Congress 
are  not  admissible  as  evidence  to  control 
the  meaning  of  those  words.  But  the 
statements  above  quoted  [from  debates  in 
Congress]  are  valuable  as  contemporane- 
ous opinions  of  jurists  and  statesmen 
upon  the  legal  meaning  of  the  words 
themselves;  and  are,  at  the  least,  inter- 
esting as  showing  that  the  application 
of  the  amendment  to  the  Chinese  race 
was  considered  and  not  overlooked."  IT. . 
S.  v.  Wong  Kim  Ark,  (1898)  169  U.  S. 
699,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.) 
890. 

"  It  is  unnecessary  to  enter  into  the 
details  of  this  debate.  The  arguments  of 
individual  legislators  are  no  pioper  sub- 
ject for  judicial  comment.  They  are  so 
often  influenced  by  personal  or  political 
considerations,  or  by  the  assumed  neces- 
sities of  the  situation,  that  they  can 
hardly  be  considered  even  as  the  deliber- 
ate views  of  the  persons  who  make  them, 
much  less  as  dictating  the  construction  to 
be   put   upon    the    Constitution    by    the 
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clauae  construed  as  affording  a  remedy.74  The  clause  of  section  2, 
Article  III.,  providing  that  the  judicial  power  shall  extend  "  to  contro- 
versies between  two  or  more  states,"  gives  to  the  federal  tribunals  juris- 
diction of  controversies  between  states  respecting  boundaries,  of  which 
there  were  some  existing  at  the  time  of,  and  had  been  many  prior  to,  the 
adoption  of  the  Constitution.75  During  the  Revolution  and  before  the 
adoption  of  the  Constitution,  the  states  issued  bills  to  circulate  as  money 
on  the  credit  of  the  issuing  state.  The  infirmities  attending  their  issue  and 
circulation  as  money  were,  the  want  of  some  real  and  substantial  fund 
for  their  payment  and  redemption,  and  of  some  mode  of  enforcing  payment. 
This  mischief,  and  the  language  of  the  Constitution,  limit  the  interpretation 
of  the  terms  "  no  state  shall    •    •    •    emit  bills  of  credit."  u 

XIV.  Deliberate  Judicial  Construction 

Especially  in  cases  of  doubt,  the  solemn,  deliberate,  well-considered,  and 
long-settled  decisions  of  the  judiciary,  and  the  quiet  assent  of  the  people 
to  an  unbroken  and  unvarying  practice,  ought  to  conclude  the  action  of 


courts."  Dowries  v.  Bidwell,  (1901)  182 
U.  S.  254,  21  S.  Ct.  770,  45  U.  S.  (L.  ed.) 
1088. 

74.  Prigg  v.  Pennsylvania,  (1842)  16 
Pet.  539,  10  U.  S.  (L.'ed.)  1060;  Kendall 
t\  U.  S.,  (1838)  12  Pet.  524,  9  U.  S, 
(L.  ed.)  1181;  Dartmouth  College  v. 
Woodward,  (1819)  4  Wheat.  644,  4  U.  S. 
(L.  ed.)  629;  State  v.  Gibson,  (1871) 
36  Ind.  391. 

The  grant  of  power  to  regulate  com- 
merce should  be  as  extensive  as  the  mis- 
chief. Leisy  t\  Hardin,  (1890)  135  U.  S. 
Ill,  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)   128. 

That  the  Fourteenth  Amendment,  the 
purpose  of  which  was  to  secure  to  newly 
made  citizens  the  enjoyment  of  their  free- 
dom, is  not  to  be  thus  restricted  in  its 
application,  see  Santa  Clara  County  t\ 
Southern  Pac.  R.  Co.,  (1883)  18  Fed. 
397,  affirmed  on  other  grounds,  (1886) 
118  U.  S.  394,  6  8.  Ct.  1132,  30  U.  S. 
(L.  ed.)   118. 

75.  Controversies  between  states  re- 
specting boundaries. — "  It  is  a  part  of 
the  public  history  of  the  United  States, 
of  which  we  cannot  be  judicially  ignor- 
ant, that  at  the  adoption  of  the  Constitu- 
tion there  were  existing  controversies  be- 
tween eleven  states  respecting  their  bound- 
aries, which  arose  under  their  respective 
charters,    and    had    continued    from    the 


first  settlement  of  the  colonies.  New 
Hampshire  and  New  York  contended  for 
the  territory  which  is  now  Vermont,  until 
the  people  of  the  latter  assumed  by  their 
own  power  the  position  of  a  state,  and 
settled  the  controversy  by  taking  to  them- 
selves the  disputed  territory,  as  the  right- 
ful sovereign  thereof.  Massachusetts  and 
Rhode  Island  are  now  before  us;  Con- 
necticut claimed  part  of  New  York  and 
Pennsylvania.  She  submitted  to  the  de- 
cree of  the  council  of  Trenton,  acting 
pursuant  to  the  authority  of  the  confed- 
eration, which  decided  that  Connecticut 
had  not  the  jurisdiction;  but  she  claimed 
the  right  of  soil  till  1800.  New  Jersey 
had  a  controversy  with  New  York,  which 
was  before  this  court  in  1832;  and  one 
yet  subsists  between  New  Jersey  and 
Delaware.  Maryland  and  Virginia  were 
contending  about  boundaries  in  1835, 
when  a  suit  was  pending  in  this  court; 
and  the  dispute  is  yet  an  open  one.  Vir- 
ginia and  North  Carolina  contended  for 
boundary  *  till  1802;  and  the  remaining 
states,  South  Carolina  and  Georgia,  set- 
tled their  boundary  in  the  April  preceding 
the  meeting  of  the  general  convention, 
which  framed  and  proposed  the  Constitu- 
tion." Rhode  Island  t?.  Massachusetts, 
(1838)  12  Pet.  723,  9  U.  S.  (L.  ed.)   1233. 

76.  Briscoe  v.  Kentucky  Bank,  (1837) 
11  Pet.  257,  9  U.  S.  (L.  ed.)  709;  Craig 
v.  Missouri,  (1830)  4  Pet.  431,  7  U.  S. 
(L.  ed.)  903. 
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courts  in  favor  of  a  principle  so  established,  even  when  the  individual 
opinions  of  the  judges  would  be  different  were  the  question  res  integral 

XV.  To  Meet  New  Conditions 

That  the  Constitution  was  adopted  and  is  adapted  to  meet  new  condi- 
tions and  circumstances,  it  was  said  in  an  early  case  by  Justice  Story: 
"  The  Constitution  unavoidably  deals  in  general  language.  It  did  not  suit 
the  purposes  of  the  people,  in  framing  this  great  charter  of  our  liberties, 
to  provide  for  minute  specifications  of  its  powers,  or  to  declare  the  means 
by  which  those  powers  should  be  carried  into  execution.  It  was  foreseen 
that  this  would  be  a  perilous  and  difficult,  if  not  an  impracticable,  task. 
The  instrument  was  not  intended  to  provide  merely  for  the  exigencies  of  a 
few  years,  but  was  to  endure  through  a  long  lapse  of  ages,  the  events  of 
which  were  locked  up  in  the  inscrutable  purposes  of  Providence.  It  could 
not  be  foreseen  what  new  changes  and  modifications  of  power  might  be 
indispensable  to  effectuate  the  general  objects  of  the  charter;  and  restric- 
tions and  specifications  which,  at  the  present,  might  seem  salutary,  might, 
in  the  end,  prove  the  overthrow  of  the  system  itself.  Hence  its  powers  are 
expressed  in  general  terms,  leaving  to  the  legislature,  from  time  to  time,  to 
adopt  its  own  means  to  effectuate  legitimate  objects,  and  to  mould  and 
model  the  exercise  of  its  powers,  as  its  own  wisdom  and  the  public  inter- 
ests should  require."78    And  it  has  been  further  said  in  a  recent  case: 

77.  Missouri  v.  Illinois,  ( 1901 )  180  U.  '*'  The  powers  thus  granted  are  not  con- 
S.  219,  21  S.  Ct.  331,  45  U.  S.  (L.  ed.)  fined  to  the  instrumentalities  of  com- 
497;  Martin  r.  Hunter,  (1816)  1  Wheat.  merce,  or  the  postal  service  known  or  in 
351,  4  U.  S.  (L.  ed.)  97;  The  Huntress,  use  when  the  Constitution  was  adopted, 
(1840)  2  Ware  (U.  S.)  89,  12  Fed.  Cas.  but  they  keep  pace  with  the  progress  of 
No.  6,914;  Ferris  v.  Coover,  (1858)  11  the  country,  and  adapt  themselves  to  the 
Cal.  179;  Thayer  v.  Hedges,  (1864)  23  new  developments  of  time  and  circum- 
Ind.  147.  stances.    They  extend  from  the  horse  with 

its  rider  to  the  stage-coach,  from  the  sail- 
As  construed  in  an  early  state  case. —  ing  vessel  to  the  steamboat,  from  the 
Referring  to  section  6,  Article  I.,  as  to  coach  and  the  steamboat  to  the  railroad, 
freedom  of  speech  in  Congress,  and  to  and  from  the  railroad  to  the  telegraph,  as 
Coffin  r.  Coffin,  (1808)  4  Mass.  1,  it  was  these  new  agencies  are  successively 
said:  "This  is,  perhaps,  the  most  au-  brought  into  use  to  meet  the  demands  of 
thoritative  case  in  this  country  on  the  increasing  population  and  wealth.  They 
construction  of  the  provision  in  regard  were  intended  for  the  government  of  the 
to  freedom  of  debate  in  legislative  bodies,  business  to  which  they  relate,  at  all  times 
and  being  so  early  after  the  formation  and  under  all  circumstances."  Pensacola 
of  the  Constitution  of  the  United  States,  Tel.  Co.  t>.  Western  Union  Tel.  Co.,  ( 1877 ) 
is  of  much  weight.  We  have  been  unable  96  U.  S.  9,  24  U.  S.  (L.  ed.)  708. 
to  find  any  decision  of  a  federal  court  on 

this  clause    of   section    6   of   article   I.,  "  Constitutional     provisions      do      not 

though  the  previous  clause  concerning  ex-  change,   but    their    operation   extends   to 

emption  from  arrest  has  been  often  con-  new   matters    as   the   modes   of   business 

Btrued."     Eilbourn  v.  Thompson,    (1880)  and  the  habits  of  life  of  the  people  vary 

103  U.  8.  204,  26  U.  S.    (L.  ed.)   377.  with    each    succeeding    generation.      The 

law  of  the  common  carrier  is  the  same 

78.  Martin  c.  Hunter,  (1816)  1  Wheat.  to-day  as  when  transportation  on  land 
326,  4  U.  S.  (L.  ed.)  97.  was  by  coach  and  wagon,  and  on  water 
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"  The  Constitution  is  a  written  instrument.  As  such  its  meaning  does  not 
alter.  That  which  it  meant  when  adopted  it  means  now.  Being  a  grant  of 
powers  to  a  government  its  language  is  general,  and  as  changes  come  in 
social  and  political  life  it  embraces  in  its  grasp  all  new  conditions  which 
are  within  the  scope  of  the  powers  in  terms  conferred.  In  other  words, 
while  the  powers  granted  do  not  change,  they  apply  from  generation  to 
generation  to  all  things  to  which  they  are  in  their  nature  applicable.  This 
in  no  manner  abridges  the  fact  of  its  changeless  nature  and  meaning. 
Those  things  which  are  within  its  grants  of  power,  as  those  grants  were 
understood  when  made,  are  still  within  them,  and  those  things  not  within 
them  remain  still  excluded."  T9 

by  canal  boat  and  sailing  vessel,  vet  in  and  it  will  operate  with  equal  force  upon 
its  actual  operation  it  touches  and  regu-  any  new  modes  of  such  commerce  which 
lates  transportation  by  modes  then  un-  the   future  may   develop."     /*  re   Debs, 
known,  the  railroad  train  and  the  steam-  (1895)    168  U.  S.  591,  15  S.  Ct/ 900,  39 
ship.    Just  so  is  it  with  the  grant  to  the  U.  8.   (L.  ed.)    109. 
national  government  of  power  over  inter- 
state   commerce.      The    Constitution    has  79.  South  Carolina  t?.  U.  8.,  (1005)  199 
not  changed.    The  power  is  the  same.    But  U.  S.  448,  26  S.  Ct.   110,  59  U.  8.    (L. 
it  operates  to-day  upon  modes  of  inter-  ed.)   261,  4  Ann.  Caa.  737. 
state  commerce  unknown  to  the  fathers, 


NOTES  ON  THE  CONSTITUTION 

PREAMBLE 

M  We  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
onion,  establish  justice,  insure  domestic  tranquility,  provide  for  the 
common  defense,  promote  the  general  welfare,  and  secure  the  bless- 
ings of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish 
this  Constitution  for  the  United  States  of  America." 

I.  When  the  Constitution  Went  into  Effect,  296. 
II.  "  We  the  People  of  the  United  States,"  296. 

III.  "  To  Fokm  a  More  Perfect  Union,"  298. 

IV.  "  Provide  for  the  Common  Defense,"  300. 
V.  "  For  the  United  States  of  America/1  300. 

1.  In  General,  300. 

2.  Alaska,  301. 
8.  Cuba,  301. 

4.  Hawaiian  Islands,  302. 

5.  Philippine  Islands,  303. 

6.  Porto  Rico,  303. 

VI.  Preamble  as  Source  of  Substantive  Power,  304. 
VII.  A  Government  of  Enumerated  and  Delegated  Powers,  305. 
VIII.  Supremacy  of  National  Government  Within  Its  Sphere,  306. 

IX.  Express  and  Implied  Powers,  308. 

1.  In  General,  308. 
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I.  When  the  Constitution  Went  into  Effect 

The  present  Constitution  of  the  United  States  did  not  commence  its  opera- 
tion until  the  first  Wednesday  in  March,  1789. 

Owings  v.  Speed,  (1820)  5  Wheat.  420,  day  in  March  of  the  ensuing  year  as 
6  U.  S.  (L.  ed.)  124,  in  which  case  Mar-  the  day,  and  the  then  seat  of  Congress 
shall,  C.  J.,  said:  "In  September,  1787,  as  the  place,  'for  commencing  proceedings 
after  completing  the  great  work  in  which  under  the  Constitution.'  Both  govern- 
they  had  been  engaged,  the  convention  ments  could  not  be  understood  to  exist 
resolved  that  the  Constitution' should  be  at  the  same  time.  The  new  government 
laid  before  the  Congress  of  the  United  did  not  commence  until  the  old  govern- 
States,  to  be  submitted  by  that  body  to  ment  expired.  It  is  apparent  that  the 
conventions  of  the  several  states,  to  be  government  did  not  commence  on  the 
convened  by  their  respective  legislatures,  Constitution  being  ratified  by  the  ninth 
and  expressed  the  opinion  that  as  soon  state;  for  these  ratifications  were  to  be 
as  it  should  be  ratified  by  the  conven-  reported  to  Congress,  whose  continuing 
tions  of  nine  states,  Congress  should  fix  existence  was  recognized  by  the  conven- 
a  day  on  which  electors  should  be  ap-  tion,  and  who  were  requested  to  con- 
pointed  by  the  states,  a  day  on  which  the  tinue  to  exercise  their  powers  for  the 
electors  should  assemble  to  vote  for  Presi-  purpose  of  bringing  the  new  government 
dent  and  Vice-President,  'and  the  time  into  operation.  In  fact,  Congress  did 
and  place  for  commencing  proceedings  un-  continue  to  act  as  a  government  until  it 
der  this  Constitution.'  The  conventions  dissolved  on  the  first  of  November  by  the 
of  nine  states  having  adopted  the  Con-  successive  disappearance  of  its  members, 
stitution,  Congress,  in  September  or  Octo-  It  existed  potentially  until  the  2d  of 
ber,  1788,  passed  a  resolution  in  conform-  March,  the  day  preceding  that  on  which 
ity  with  the  opinions  expressed  by  the  con-  the  members  of  the  new  Congress  were 
vention,  and  appointed  the  first  Wednes-  directed  to   assemble.'9 


H.  "  We  the  People  of  the  United  States  " 

The  Constitution  emanated  from  the  people,  and  was  not  the  act  of 
sovereign  and  independent  states.  The  convention  which  framed  the  Con- 
stitution was  indeed  elected  by  the  state  legislatures.  But  the  instrument, 
when  it  came  from  their  hands,  was  a  mere  proposal,  without  obligation, 
or  pretensions  to  it.  It  was  reported  to  the  then  existing  Congress  of  the 
United  States,  with  a  request  that  it  might  "  be  submitted  to  a  convention 
of  delegates,  chosen  in  each  state  by  the  people  thereof,  under  the  recom- 
mendation of  its  legislature,  for  their  assent  and  ratification."  This  mode 
of  proceeding  was  adopted;  and  by  the  convention,  by  Congress,  and  by 
the  state  legislatures,  the  instrument  was  submitted  to  the  people.  They 
acted  upon  it  in  the  only  manner  in  which  they  can  act  safely,  effectively, 
and  wisely,  on  such  a  subject,  by  assembling  in  convention.  From  these  con- 
ventions the  Constitution  derives  its  whole  authority.  The  government 
proceeds  directly  from  the  people;  is  "  ordained  and  established  "  in  the 
name  of  the  people;  and  is  declared  to  be  ordained,  "  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tranquillity,  and 
secure  the  blessings  of  liberty  to  themselves  and  to  their  posterity."  The 
assent  of  the  states,  in  their  sovereign  capacity,  is  implied  in  calling  a 
convention,  and  thus  submitting  that  instrument  to  the  people.  But  the 
people  were  at  perfect  liberty  to  accept  or  reject  it ;  and  their  act  was  final. 
It  required  not  the  affirmance  of,  and  could  not  be  negatived  by,  the  state 


Preamble] 


CONSTITUTION 


297 


governments.     The   Constitution,   when  thus  adopted,  was   of  complete 
obligation,  and  bound  the  state  sovereignties. 


M'Culloch  v.  Maryland,  (1819)  4 
Wheat.  403,  4  U.  S.  (L.  ed.)  579.  See 
also  U.  S.  v.  Cathcart,  (1864)  1  Bond 
656,  25  Fed.  Cas.  No.   14,756. 

The  Constitution  was  ordained  and 
established  by  the  people  of  the  United 
States  for  themselves,  for  their  own 
government  and  not  for  the  government 
of  the  individual  states.  Each  state  estab- 
lished a  constitution  for  itself,  and,  in 
that  constitution,  provided  such  limita- 
tions and  restrictions  on  the  powers  of 
its  particular  government  as  its  judg- 
ment dictated.  The  people  of  the  United 
States  framed  such  a  government  for  the 
United  States  as  they  supposed  best 
adapted  to  their  situation  and  best  calcu- 
lated to  promote  their  interests.  The 
powers  they  conferred  on  this  government 
were  to  be  exercised  by  itself;  and  the 
limitations  on  power,  if  expressed  in  gen- 
eral terms,  are  naturally,  and,  we  think, 
necessarily  applicable  to  the  government 
created  by  the  instrument.  They  are 
limitations  of  power  granted  in  the  in- 
strument itself;  not  of  distinct  govern- 
ments, framed  by  different  persons  and  for 
different  purposes.  Barron  v.  Baltimore, 
(1333)   7  Pet.  247,  8  U.  S.   (L.  ed.)   672. 

Here  we  see  the  people  acting  as  sover- 
eigns of  the  whole  country;  and  in  the 
language  of  sovereignty,  establishing  a 
constitution  by  which  it  was  their  will 
that  the  state  governments  should  be 
bound,  and  to  which  the  state  constitutions 
should  be  made  to  conform.  Every  state 
constitution  is  a  compact  made  by  and 
between  the  citizens  of  a  state  to  govern 
themselves  in  a  certain  manner;  and  the 
Constitution  of  the  United  States  is  like- 
wise a  compact  made  by  the  people  of  the 
United  States  to  govern  themselves  as 
to  general  objects,  in  a  certain  manner. 
Chisholm  v.  Georgia,  (1793)  2  Dall.  471, 
1  U.  S.   (L.  ed.)  462. 

The  Constitution  of  the  United  States 
was  ordained  and  established  not  by  the 
states  in  their  sovereign  capacities,  but 
emphatically,  as  the  preamble  of  the  Con- 
stitution declares,  by  "  the  people  of  the 
United  States."  There  can  be  no  doubt 
that  it  was  competent  to  the  people  to 
invest  the  general  government  with  all 
the  powers  which  they  might  deem  proper 
find  necessary;  to  extend  or  restrain 
these  powers  according  to  their  own  good 
pleasure,  and  to  give  them  a  paramount 
and  supreme  authority.  As  little  doubt 
can  there  be  that  the  people  had  a  right 
to  prohibit  to  the  states  the  exercise  of 
any  powers  which  were,  in  their  judg- 
ment, incompatible  with  the  objects  of 
the  general  compact;  to  make  the  powers 


of  the  state  governments,  in  given  cases, 
subordinate  to  those  of  the  nation,  or  to 
reserve  to  themselves  those  sovereign  au- 
thorities which  they  might  not  choone  to 
delegate  to  either.  The  Constitution  was 
not,  therefore,  necessarily  carved  out  of 
existing  state  sovereignties,  nor  a  sur- 
render of  powers  already  existing  in  state 
institutions,  for  the  powers  of  the  states 
depend  on  their  own  constitutions;  and 
the  people  of  every  state  had  the  right 
to  modify  and  restrain  them,  according 
to  their  own  views  of  policy  or  principle. 
On  the  other  hand,  it  is  perfectly  clear 
that  the  sovereign  powers  vested  in  the 
state  governments,  by  their  respective 
constitutions,  remained  unaltered  and  un- 
impaired, except  so  far  as  they  were 
granted  to  the  government  of  the  United 
States.  Martin  v.  Hunter,  (1816)  1 
Wheat.  324,  4  U.  S.  (L.  ed.)  97. 

Statutes  adopted  by  foreign  state  be- 
fore admission. — "The  Constitution  of  the 
United  States  was  made  by,  and  for  the 
protection  of,  the  people  of  the  United 
States.  Hie  restraints  imposed  by  that 
instrvjnent  upon  the  legislative  powers  of 
the  several  states  could  affect  them  only 
after  they  became  states  of  the  Union, 
under  the  provisions  of  the  Constitution, 
and  had  consented  to  be  bound  by  it." 
The  validity  of  the  legislation  of  a  for- 
eign state  before  its  admission  as  a  state 
of  the  Union  cannot  be  tested  by  the  Con- 
stitution. League  t\  De  Young,  (1850) 
11  How.  203,  13  U.  S.   (L.  ed.)  657. 

In  holding  the  San  Francisco  laundry 
ordinances  invalid, 'as  depriving  resident 
Chinese  of  the  equal  protection  of  the 
laws,  the  court  said:  "When  we  con- 
sider the  nature  and  the  theory  of  our 
institutions  of  government,  the  principles 
upon  which  they  are  supposed  to  rest, 
and  review  the  history  of  their  develop- 
ment, we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the 
play  and  action  of  purely  personal  and 
arbitrary  power.  Sovereignty  itself  is,  of 
course,  not  subject  to  law,  for  it  is  the 
author  and  source  of  law;  but  in  our 
system,  while  sovereign  powers  are  dele- 
gated to  the  agencies  of  government,  sov- 
ereignty itself  remains  with  the  people, 
by  whom  and  for  whom  all  government 
exists  and  acts.  And  the  law  is  the  defi- 
nition and  limitation  of  power.  It  is, 
indeed,  quite  true,  that  there  must  always 
be  lodged  somewhere,  and  in  some  person  . 
or  body,  the  authority  of  final  decision; 
and  in  many  cases  of  mere  administration 
the  responsibility  is  purely  political,  no 
appeal  lying  except  to  the  ultimate  tri- 
bunal of  the  public  judgment,  exercised 
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either  in  the  pressure  of  opinion  or  by 
means  of  the  suffrage.  But  the  funda- 
mental rights  to  life,  liberty,  and  the  pur- 
suit of  happiness,  considered  as  individ- 
ual possessions,  are  secured  by  those  max- 
ims of  constitutional  law  which  are  the 
monuments  showing  the  victorious  prog- 
ress of  the  race  in  securing  to  men  the 
blessings  of  civilization  under  the  reign 
of  just  and  equal  laws,  so  that,  in  the 
famous  language  of  the  Massachusetts 
Bill  of  Rights,  the  government  of  the 
commonwealth  'may  be  a  government  of 
laws  and  not  of  men.'"  Yick  Wo  v. 
Hopkins,  (1886)  118  U.  S.  369,  6  8.  Ot 
1064,  30  U.  S.  (L.  ed.)  220. 


The  words  "people  ef  the  United 
States'9  and  "citizens"  are  synonymous 
terms,  and  mean  the  same  thing.  They 
both  describe  the  political  body  who,  ac- 
cording to  our  republican  institutions, 
form  the  sovereignty,  and  who  hold  the 
power  and  conduct  the  government 
through  their  representatives.  They  are 
what  we  familiarly  call  the  "  sovereign 
people,"  and  every  citizen  is  one  of  this 
people,  and  a  constituent  member  of  this 
sovereignty.  Dred  Scott  v.  Sandford, 
(1856)  19  How.  404,  15  U.  &  (L.  ed.) 
691. 


m.  "  To  Form  a  More  Perfect  Union  " 

Experience  made  the  fact  known  to  the  people  of  the  United  States  that 
they  required  a  national  government  for  national  purposes.  The  separate 
governments  of  the  separate  states,  bound  together  by  the  Articles  of  Con- 
federation alone,  were  not  sufficient  for  the  promotion  of  the  general  wel- 
fare of  the  people  in  respect  to  foreign  nations,  or  for  their  complete  pro- 
tection as  citizens  of  the  confederated  states.  For  this  reason,  the  people 
of  the  United  States,  "  in  order  to  form  a  more  perfect  union,  establish 
justice,  insure  domestic  tranquillity,  provide  for  the  common  defense,  pro- 
mote the  general  welfare,  and  secure  the  blessings  of  liberty  "  to  themselves 
and  their  posterity,  ordained  and  established  the  government  of  the  United 
States,  and  defined  its  powers  by  a  Constitution,  which  they  adopted  as  its 
fundamental  law  and  made  its  rule  of  action. 


U.  S.  v.  Cruikshank,  (1876)  92  U.  8. 
649,23  U.  S.  (L.  ed.)  588. 

The  National  Constitution  was,  as  its 
preamble  recites,  ordained  and  established 
by  the  people  of  the  United  States.  It 
created  not  a  confederacy  of  states,  but 
a  government  of  individuals.  It  assumed 
that  the  government  and  the  Union  which 
it  created,  and  the  states  which  were  in- 
corporated into  the  Union,  would  be  in- 
destructible and  perpetual;  and  as  far 
as  human  means  could  accomplish  such  a 
work,  it  intended  to  make  them  so.  White 
r.  Hart,  (1871)  13  Wall.  650,  20  U.  S. 
(L.  ed.)  685. 

"  The  union  of  the  states  never  was  a 
purely  artificial  and  arbitrary  relation. 
It  began  among  the  colonies,  and  grew 
out  of  common  origin,  mutual  sympathies, 
kindred  principles,  similar  interests,  and 
geographical  relations.  It  was  confirmed 
and  strengthened  by  the  necessities  of 
war,  and  received  definite  form,  and 
character,  and  sanction  from  the  Articles 
of  Confederation.  By  these  the  Union 
was  solemnly  declared  to  '  be  perpetual.' 
And  when  these  articles  were  found  to  be 
inadequate     to    the    exigencies     of     the 


country,  the  Constitution  was  ordained 
'  to  form  a  more  perfect  union.'  It  is 
difficult  to  convey  the  idea  of  indissoluble 
unity  more  clearly  than  by  these  words. 
What  can  be  indissoluble  if  a  perpetual 
union,  made  more  perfect,  is  not?  •  *  • 
Not  only,  therefore,  can  there  be  no  loss 
of  separate  and  independent  autonomy  to 
the  states,  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreason- 
ably said  that  the  preservation  of  the 
states,  and  the  maintenance  of  their  gov- 
ernments, are  as  much  within  the  design 
and  care  of  the  Constitution  as  the  preser- 
vation of  the  Union  and  the  maintenance 
of  the  national  government.  The  Consti- 
tution, in  all  its  provisions,  looks  to  an 
indestructible  Union,  composed  of  inde- 
structible states."  Texas  v.  White, 
(1868)  7  Wall.  724,  19  U.  S.  (L.  ed.)  227. 

"  The  Constitution  was  for  a  new  gov- 
ernment, organized  with  new  substantive 
powers,  and  not  a  mere  supplementary 
charter  to  a  government  already  existing. 
The  confederation  was  a  compact  between 
states;  and  its  structure  and  powers  were 
wholly  unlike  those  of  the  national  gov- 
ernment. The  Constitution  was  an  act 
of  the  people  of   the  United   States  to 
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supersede  the  confederation,  and  not  to 
be  engrafted  on  it  as  a  stock  through 
which  it  was  to  receive  life  and  nourish- 
ment." Martin  v.  Hunter,  (1816)  1 
Wheat.  332,  4  U.  8.  (L.  ed.)  97. 

The  Constitution  of  the  United  States 
established  a  government,  and  not  a 
league,  compact,  or  partnership.  It  was 
constituted  by  the  people.  It  iB  called  a 
government.  Per  Bradley,  J.,  in  Legal 
Tender  Cases,  (1870)  12  Wall.  554,  20  U.  S. 
(L.  ed.)  287.  See  also  U.  S.  v.  Cathcart, 
(1864)  1  Bond  556,  25  Fed.  Cas.  No.  14,756. 

"The  new  government  was  not  a  mere 
change  in  a  dynasty,  or  in  a  form  of 
government,  leaving  the  nation  or  sov- 
ereignty the  same,  and  clothed  with  all 
the  rights  and  bound  by  all  the  obliga- 
tions of  the  preceding  one.  But,  when  the 
present  United  States  came  into  existence 
under  the  new  government,  it  was  a  new 
political  body,  a  new  nation,  then  for  the 
first  time  taking  its  place  in  the  family 
of  nations."  Per  Taney,  C.  J.,  in  Dred 
Scott  v.  Sandford,  (1856)  19  How.  441, 
15  U.  S.  (L.  ed.)  691. 

Federalist. —  The  immediate  object  of 
the  Federal  Constitution  is  to  secure  the 
union  of  the  thirteen  primitive  states, 
which  we  know  to  be  practicable;  and  to 
add  to  them  such  other  states  as  may 
arise  in  their  own  bosoms,  or  in  their 
neighborhoods,  which  we  cannot  doubt  to 
be  equally  practicable.  The  arrangements 
that  may  be  necessary  for  those  angles 
and  fractions  of  our  territory  which  lie  on 
our  northwestern  frontier  must  be  left  to 
those  whom  further  discoveries  and  experi- 
ence will  render  more  equal  to  the  task. 
Madison,  in  The  Federalist,  No.  XIV. 

It  is  worthy  of  remark  that  not  only 
the  first,  but  every  succeeding  Congress, 
as  well  as  the  late  convention,  have  in- 
variably joined  with  the  people  in  think- 
ing that  the  prosperity  of  America  de- 
pended on  its  union.  To  preserve  and 
perpetuate  it  was  the  great  object  of 
the  people  in  forming  that  convention, 
and  it  is  also  the  great  object  of  the 
plan  which  the  convention  has  advised 
them  to  adopt.  With  what  propriety, 
therefore,  or  for  what  good  purposes,  are 
attempts  at  this  particular  period  made 


by  some  men  to  depreciate  the  impor- 
tance of  the  union?  Or  why  is  it  sug- 
gested that  three  or  four  confederacies 
would  be  better  than  one?  I  am  per- 
suaded in  my  own  mind  that  the  people 
have  always  thought  right  on  this  sub- 
ject, and  that  their  universal  and  uniform 
attachment  to  the  cause  of  the  Union  rests 
on  great  and  weighty  reasons,  which  I 
shall  endeavor  to  develop  and  explain  in 
some  ensuing  papers.  They  who  pro- 
mote the  idea  of  substituting  a  number  of 
distinct  confederacies  in  the  room  of  the 
plan  of  the  convention,  seem  clearly  to  fore- 
see that  the  rejection  of  it  would  put  the 
continuance  of  the  Union  in  the  utmost 
jeopardy.    Jay,  in  The  Federalist,  No.  II. 

If  we  try  the  Constitution  by  its  rela- 
tion to  the  authority  by  which  amend- 
ments are  to  be  made,  we  find  it  neither 
wholly  national  nor  wholly  federal.  Were 
it  wholly  national,  the  supreme  and  ulti- 
mate authority  would  reside  in  the  ma- 
jority of  the  people  of  the  Union;  and 
this  authority  would  be  competent  at  all 
times,  like  that  of  a  majority  of  every 
national  society,  to  alter  or  abolish  its 
established  government.  Were  it  wholly 
federal,  on  the  other  hand,  the  concur- 
rence of  each  Btate  in  the  Union  would 
be  essential  to  every  alteration  that  would 
be  binding  on  all.  The  mode  provided  by 
the  plan  of  the  convention  is  not  founded 
on  either  of  these  principles.  In  requir- 
ing more  than  a  majority,  and  particu- 
larly in  computing  the  proportion  by 
states,  not  by  citizens,  it  departs  from 
the  national  and  advances  towards  the 
federal  character;  in  rendering  the  con- 
currence of  less  than  the  whole  number  of 
states  sufficient,  it  loses  again  the  federal 
and  partakes  of  the  national  character. 
The  proposed  Constitution,  therefore,  is, 
in  strictness,  neither  a  national  nor  a 
federal  Constitution,  but  a  composition 
of  both.  In  its  foundation  it  is  federal, 
not  national;  in  the  sources  from  which 
the  ordina:y  powers  of  the  government 
are  drawn,  it  is  partly  federal  and  partly 
national;  in  the  operation  of  these  pow- 
ers, it  is  national,  not  federal ;  in  the 
extent  of  them,  again,  it  is  federal,  not 
national ;  and,  finally,  in  the  authoritative 
mode  of  introducing  amendments,  it  is 
neither  wholly  federal  nor  wholly  national. 
Madison,  in  The  Federalist,  No.  XXXIX. 


The  ordinance  of  secession  adopted  by  the  convention  and  ratified  by  the 
citizens  of  Texas,  and  all  the  acts  of  her  legislature  intended  to  give  effect 
to  that  ordinance,  were  absolutely  null,  and  Texas  continued  to  be  a  state, 
and  a  state  of  the  Union,  notwithstanding  those  transactions.  "  The  obliga- 
tions of  the  state,  as  a  member  of  the  Union,  and  of  every  citizen  of  the 
state,  as  a  citizen  of  the  United  States,  remained  perfect  and  unimpaired. 
It  certainly  follows  that  the  state  did  not  cease  to  be  a  state,  nor  her 
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citizens  to  be  citizens  of  the  Union.  If  this  were  otherwise,  the  state  must 
have  become  foreign,  and  her  citizens  foreigners.  The  war  must  have  ceased 
to  be  a  war  for  the  suppression  of  rebellion,  and  must  have  become  a  war 
for  conquest  and  subjugation." 

Texas  v.  White,  (1868)  7  Wall.  726,  19  U.  S.  (L.  ed.)  227. 

IV.  "  Provide  for  the  Common  Defense  " 

The  authorities  essential  to  the  common  defense  are  these :  to  raise  armies ; 
to  build  and  equip  fleets ;  to  prescribe  rules  for  the  government  of  both ;  to 
direct  their  operations;  to  provide  for  their  support.  These  powers  ought 
to  exist  without  limitation,  because  it  is  impossible  to  foresee  or  define  the 
extent  and  variety  of  national  exigencies,  or  the  correspondent  extent  and 
variety  of  the  means  which  may  be  necessary  to  satisfy  them.  The  circum- 
stances that  endanger  the  safety  of  nations  are  infinite,  and  for  this  reason 
no  constitutional  shackles  can  wisely  be  imposed  on  the  power  to  which  the 
care  of  it  is  committed.  This  power  ought  to  be  coextensive  with  all 
the  possible  combinations  of  such  circumstances ;  and  ought  to  be  under  the 
direction  of  the  same  councils  which  are  appointed  to  preside  over  the 
common  defense. 

Hamilton,  in  The  Federalist,  No.  XXIII. 

V.  "  For  the  United  States  of  America  " 

1.  In  General.—  By  the  Constitution  a  government  is  ordained  and  estab- 
lished "  for  the  United  States  of  America/ '  and  not  for  countries  outside 
of  their  limits.  The  guaranties  it  affords  against  accusation  of  capital  or 
infamous  crimes,  except  by  indictment  or  presentment  by  a  grand  jury,  and 
for  an  impartial  trial  by  a  jury  when  thus  accused,  apply  only  to  citizens 
and  others  within  the  United  States,  or  who  are  brought  there  for  trial  for 
alleged  offenses  committed  elsewhere,  and  not  to  residents  or  temporary 
sojourners  abroad.  The  Constitution  can  have  no  operation  in  another 
country.  When,  therefore,  the  representatives  or  officers  of  our  govern- 
ment are  permitted  to  exercise  authority  of  any  kind  in  another  country, 
it  must  be  on  such  conditions  as  the  two  countries  may  agree  upon,  the 
laws  of  neither  being  obligatory  upon  the  other. 

In  re  Ross,  (1891)  140  U.  S.  464,  11  S.  Ct.  897,  25  U.  S.  (L.  ed.)  581,  affirming 
(1890)   44  Fed.  185. 

Where  the  Constitution  has  been  once  formally  extended  by  Congress  to 
territories,  neither  Congress  nor  the  territorial  legislature  can  enact  laws 
inconsistent  therewith. 

Downes  v.  Bidwell,  (1891)  182  U.  S.  stitution  was  created  by  the  people  of 
270,  21  S.  Ct.  770,  45  U.  S.  (L.  ed.)  1088,  the  United  States,  as  a  union  of  states, 
in  which  case  the  court  said:     "The  Con-      to  be  governed  solely  by  representatives 
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of  the  states,  and  even  the  provision  re-  representatives.     The  Thirteenth  Amend- 

lied  upon  here,  that  all  duties,  imposts,  ment    to    the    Constitution,    prohibiting 

and  exercises  shall  be  uniform  '  through-  slavery  and  involuntary  servitude  '  within 

out  the  United   States/  is  explained  by  the  United  States,  or  in  any  place  sub- 

subeequent  provisions  of  the  Constitution  ject  to  their  jurisdiction,'  is  also  signifi- 

that  '  no  tax  or  duty   shall   be  laid  on  cant  as  showing  that  there  may  be  places 

articles  exported  from  ani    state,'  and  '  no  within    the    jurisdiction    of    the    United 

preference  shall  be  given  by  any  regula-  States  that  are  no  part  of  the  Union." 

tion  of  commerce  or  revenue  to  the  ports  Downes  v.  Bidwell,  (1901)   182  U.  S.  251. 

of  one  state  over  those  of  another;  nor  21  S.  Ct.  770,  46  U.  S.   (L.  ed.)    1088. 
shall  vessels  bound  to  or  from  one  state 

be  obliged  to  enter,  clear,  or  pay  duties  See  infra,  under  Article  IV,  section  3, 

in  another.'     In  short,  the  Constitution  Government  of  Territories. 
deals  with  states,  their  people,  and  their 


2.  Alaska. —  The  treaty  with  Russia  concerning  Alaska  declared-.  "  The 
inhabitants  of  the  ceded  territory  shall  be  admitted  to  the  enjoyment  of  all 
the  rights,  advantages,  and  immunities  of  citizens  of  the  United  States; 
and  shall  be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty, 
property,  and  religion."  From  this  it  appears  that  Alaska  is  incorporated 
into  and  a  part  of  the  United  States,  and  the  provisions  of  the  Constitution 
are  applicable  to  that  territory. 

Rassmussen  v.  U.  S.,  (1905)  197  U.  S.  522,  25  S.  Ct.  514,  19  U.  S.  (L.  ed.)  81ft. 

3.  Cuba. —  The  joint  resolution  of  Congress  of  April  20,  1898,  declared: 
"  1.  That  the  people  of  the  Island  of  Cuba  are,  and  of  right  ought  to  be, 
free  and  independent.  2.  That  it  is  the  duty  of  the  United  States  to 
demand,  and  the  Government  of  the  United  States  does  hereby  demand, 
that  the  Government  of  Spain  at  once  relinquish  its  authority  and  govern- 
ment in  the  Island  of  Cuba  and  withdraw  its  land  and  naval  forces  from 
Cuba  and  Cuban  waters.  3.  That  the  President  of  the  United  States  be, 
and  he  hereby  is,  directed  and  empowered  to  use  the  entire  land  and  naval 
forces  of  the  United  States,  and  to  call  into  the  actual  service  of  the  United 
States  the  militia  of  the  several  states,  to  such  extent  as  may  be  necessary 
to  carry  these  resolutions  into  effect.  4.  That  the  United  States  hereby  dis- 
claims any  disposition  or  intention  to  exercise  sovereignty,  jurisdiction,  or 
control  over  said  Island  except  for  the  pacification  thereof,  and  asserts  its 
determination,  when  that  is  accomplished,  to  leave  the  government  and 
control  of  the  Island  to  its  people."  This  was  followed  by  the  Act  of 
April  25,  1898,  declaring  War,  and  on  cessation  of  hostilities  a  treaty  of 
peace  was  signed  at  Paris,  containing,  among  other  provisions,  the  follow- 
ing: "Art.  1.  Spain  relinquishes  all  claim  of  sovereignty  over  and  title 
to  Cuba.  And  as  the  Island  is,  upon  its  evacuation  by  Spain,  to  be  occupied 
by  the  United  States,  the  United  States  will,  so  long  as  such  occupation  shall 
last,  assume  and  discharge  the  obligations  that  may  under  international 
law  result  from  the  fact  of  its  occupation,  for  the  protection  of  life  and 
property."   A  military  government  was  established.    It  was  held  that  Cuba 
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could  not  be  regarded,  in  any  constitutional,  legal,  or  international  sense, 
a  part  of  the  territory  of  the  United  States. 

Neely  v.  Henkel,  (1901)  180  U.  S.  122,  jurisdiction  of  the  United  States  against 

21   S.   Ct.   302,  46  U.   8.    (L.  ed.)    448,  the  laws  of  a  foreign  country,  and  that 

wherein  the  court  said  that  the  rights,  the  Act  of   Congress   providing   for  the 

privileges,  and  immunities  relating  to  the  surrender  of  a  person  charged  with  crime 

writ  of  habeas  corpus,  bills  of  attainder,  committed  in  the  Island  of  Cuba,  while 

ex   post   facto   laws,   trial   by    jury    for  under  the  military  authority  of  the  United 

crimes,  and  the  fundamental  guarantees  States,  is  not  unconstitutional  for  failing 

of  life,  liberty,  and  property,  have  no  re-  to  secure  to  the  accused  this  constitu- 

lation  to  crimes  committed  without  the  tional  privilege. 

*  4.  Hawaiian  Islands. — By  a  joint  resolution  adopted  by  Congress,  July  7, 
1898,  30  Stat.  L.  750,  known  as  the  Newlands  resolution,  and  with  the  con- 
sent of  the  Republic  of  Hawaii,  signified  in  the  manner  provided  in  its 
constitution,  the  Hawaiian  Islands,  and  their  dependencies,  were  annexed 
"as  a  part  of  the  territory  of  the  United  States,  and  subject  to  the  sov- 
ereign dominion  thereof,"  with  the  following  condition:  "  The  municipal 
legislation  of  the  Hawaiian  Islands,  not  enacted  for  the  fulfilment  of  the 
treaties  so  extinguished,  and  not  inconsistent  with  this  joint  resolution  nor 
contrary  to  the  Constitution  of  the  United  States  nor  to  any  existing  treaty 
of  the  United  States,  shall  remain  in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine.' '  Prior  to  the  annexation  the  Islands  had 
a  system  of  jurisprudence  modeled  largely  upon  the  common  law  of  Eng- 
land and  the  United  States  but  no  provision  was  made  for  grand  juries, 
and  criminals  were  prosecuted  upon  indictment  found  by  judges  and  a 
verdict  might  be  rendered  upon  an  agreement  of  nine  jurors.  It  was  held 
that  it  was  not  intended  by  the  clause  "  nor  contrary  to  the  Constitution 
of  the  United  States  "  to  abolish  at  once  the  criminal  procedure  theretofore 
in  force  upon  the  Islands,  and  to  substitute  immediately  and  without  legis- 
lation the  provisions  of  the  Fifth  and  Sixth  Amendments  providing  that 
"  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  and  that 
1 '  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  have  been  committed." 

Hawaii  v.  Mankichi,  (1903)  190  U.  S.  contained  in  the  biU  of  rights  of  the 
211,  23  S.  Ct  787,  47  U.  &.  (L.  ed.)  1016,  Constitution  were  intended  to  apply  from 
the  court  saying:  "It  iB  not  intended  the  moment  of  annexation;  but  we  place 
here  to  decide  that  the  wordB  '  nor  con-  our  decision  of  this  case  upon  the  ground 
trary  to  the  Constitution  of  the  United  that  the  two  rights  alleged  to  be  violated 
States,'  are  meaningless.  Clearly  they  in  this  case  are  not  fundamental  in  their 
would  be  operative  upon  any  municipal  nature,  but  concern  merely  a  method  of 
legislation  thereafter  adopted,  and  upon  procedure  which  sixty  years  of  practice 
any  proceedings  thereafter  had,  when*  the  had  shown  to  be  suited  to  the  conditions 
application  of  the  Constitution  would  not  of  the  islands,  and  well  calculated  to  con- 
result  in  the  destruction  of  existing  pro-  serve  the  rights  of  their  citizens  to  their 
visions  conducive  to  the  peace  and  good  lives,  their  property,  and  their  well-being, 
order  of  the  community.  *  *  *  We  •  *  •  The  mere  annexation  not  having 
would  even  go  farther,  and  say  that  most,  effected  the  incorporation  of  the  islands 
if  not  all,  the  privileges  and  immunities  into  the  United  States,  it  is  not  an  open 
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question  that  the  provisions  of  the  Con- 
stitution as  to  grand  and  petit  juries 
were  not  applicable  to  them."  See  also 
Honolulu  Rapid  Transit,  etc.,  Co.  0. 
Hawaii,  (1908)  211  U.  S.  282,  29  S.  Ct. 
55,  53  U.  S.   (L.  ed.)    186. 


"Foreign  country."  —  That  the  Ha- 
waiian Islands  are  not  a  foreign  country 
within  the  meaning  of  the  tariff  laws,  see 
Goetze  r.  U.  S.,  (1901)  182  U.  S.  221, 
21  S.  Ct.  742,  46  U.  S.   (L.  ed.)   1066. 


5.  Philippine  Islands. —  The  treaty  with  Spain,  ceding  the  Philippine 

Islands  to  the  United  States,  provided  that  "  the  civil  rights  and  political 

status  of  the  native  inhabitants  of  the  territories  hereby  ceded  to  the  United 

States  shall  be  determined  by  the  Congress."    It  is  clear  that  it  was  the 

intention  of  the  framers  of  the  treaty  to  reserve  to  Congress,  so  far  as  it 

could  constitutionally  be  done,  a  free  hand  in  dealing  with  these  newly 

acquired  possessions,  and  previous  to  incorporating  them  into  the  United 

States  the  Constitution,  by  its  own  force  and  without  legislation  to  that  end, 

does  not  give  the  right  to  trial  by  a  common-law  jury. 

the  Mexican  War,  'cases  of  temporary 
possession  of  territory  by  lawful  and 
regular  governments  at  war  with  the 
country  of  which  the  territory  so  pos- 
sessed was  part.'  Ihorington  v.  Smith, 
(1868)  8  Wall.  10.  The  Philippines  were 
not  simply  occupied,  but  acquired,  and 
having  been  granted  and  delivered  to  the 
United  States,  by  their  former  master, 
were  no  longer  under  the  sovereignty  of 
any  foreign  nation."  Fourteen  Diamond 
Rings  t7.  U.  S.,  (1901)  183  U.  8.  177, 
22  S.  Ct.  69,  46  U.  S.  (L.  ed.)  138.  See 
also  Lincoln  v.  U.  S.,  (1905)  197  U.  S. 
427,  25  S.  Ct.  455,  49  U.  S.  (L.  ed.)   816. 


Dorr  i?.  U.  6.,  (1904)  195  U.  S.  138, 
24  S.  Ct.  808,  49  U.  S.  (L.  ed.)  128,  1 
Ann.  Cas.  697. 

"Foreign  country."  —  The  Philippine 
Islands  were  held  not  to  be  foreign  coun- 
try within  the  meaning  of  the  Tariff  Act. 
"The  Philippines,  like  Porto  Rico,  be- 
came, by  virtue  of  the  treaty,  ceded 
conquered  territory  or  territory  ceded  by 
way  of  indemnity.  The  territory  ceased 
to  be  situated  as  Castine  was  when  occu- 
pied by  the  British  forces  in  the  War  of 
1812,  or  as  Tampico  was  when  occupied 
by  the  troops  of  the  United  States  during 


The  prohibition  of  double  Jeopardy,  guaranteed  by  the  Fifth  Amendment, 
is  applicable  to  all  criminal  prosecutions  in  the  Philippine  Islands,  by  force 
of  the  Act  of  Congress  of  July  1, 1902,  providing  temporarily  for  the  admin- 
istration of  the  affairs  of  civil  government  in  those  islands. 


Grafton  r.  U.  S.,  (1907)  206  TJ.  S.  333, 
27  S.  Ct.  749,  51  U.  fi.  (L.  ed.)  1084, 
11  Ann.  Cas.  640;  Kepner  t\  U.  S.,  (1904) 
105  U.  S.  100,  24  8.  a.  797,  49  U.  S. 
(L.  ed.)   114,  1  Ann.  Cas.  655. 

As  to  the  bin  of  rights  enacted  by 
Congress  for  the  Philippine  Islands,  ex- 
tending    to     those     island     guaranties 


equivalent  to  the  due  process  and  equal 
protection  of  the  law  clause  of  the  Four- 
teenth Amendment,  the  twice  in  jeopardy 
clause  of  the  Fifth  Amendment,  and  the 
substantial  guaranties  of  the  Sixth 
Amendment,  exclusive  of  the  right  to 
trial  by  jury,  see  Serra  v.  Mortiga, 
(1907)  204  U.  S.  470,  27  S.  Ct.  343,  61 
U.  S.  (L.  ed.)  571. 


8.  Porto  Rico. — The  Island  of  Porto  Bico,  after  the  treaty  with  Spain  and 
its  cession  to  the  United  States,  became  a  territory  appurtenant  and  belong- 
ing to  the  United  States,  but  not  a  part  of  the  United  States  within  the 
revenue  clauses  of  the  Constitution. 


Downes  v.  Bidwell,  (1901)  182  U.  S. 
263,  21  S.  Ct.  770,  46  U.  S.  (L.  ed.)  1088, 
in  which  case,  reviewing  the  case  of  Geo- 
froy  v.  Riggs,  (1890)  133  U.  S.  258,  10 
S.  Ct.  295,  33  U.  S.  (L.  ed.)  642,  the 
court  said :     "  Tnia  case  may  be  considered 


as  establishing  the  principle  that,  in 
dealing  with  foreign  sovereignties,  the 
term  '  United  States '  has  a  broader  mean- 
ing than  when  used  in  the  Constitution, 
and  includes  all  territories  subject  to  the 
jurisdiction    of   the   federal   government, 
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wherever  located.  In  its  treaties  and  con- 
ventions with  foreign  nations  this  govern- 
ment is  a  unit.  This  is  so  not  because 
the  territories  comprised  a  part  of  the 
government  established  by  the  people  of 
the  states  in  their  Constitution,  but  be- 
cause the  federal  government  is  the  only 
authorized  organ  of  the  territories,  as 
well  as  of  the  states,  in  their  foreign 
relations."  See  also  Ponce  v.  Roman 
Catholic  Apostolic  Church,  (1908)  210 
U.  S.  296,  28  S.  Ct.  737,  52  U.  S.  (L. 
ed.)  1068;  De  Pass  t?.  Bidwell,  (1903)  124 
Fed.  615. 

After  the  ratification  of  the  treaty  with 
Spain  and  the.  cession  of  the  Island  of 
Porto  Rico  to  the  United  States,  Porto 
Rico  ceased  to  be  a  foreign  country  and 


the  right  of  the  military  authorities  to 
exact  duties  upon  importations  from  New 
York  to  Porto  Rico  ceased.  "  The  author- 
ity of  the  President  as  commander-in-chief 
to  exact  duties  upon  imports  from  the 
United  States  ceased  with  the  ratification 
of  the  treaty  of  peace,  and  her  right  to 
the  free  entry  of  goods  from  the  port3 
of  the  United  States  continued  until  Con- 
gress should  constitutionally  legislate 
upon  the  subject."  Dooley  v.  U.  S., 
(1901)  182  U.  S.  236,  21  S.  Ct.  762,  45 
U.  S.  (L.  ed.)  1074.  See  also  Ochoa  r. 
Morales,  (1913)  230  U.  S.  139,  33  S.  Ct. 
1033,  57  U.  S.  (L.  ed.)  1427;  De  Lima  t\ 
Bidwell,  (1901)  182  U.  S.  1,  21  S.  Ct. 
743,  45  U.  S.  (L.  ed.)  1041;  Goetze  v. 
U.  S.,  (1901)  182  U.  S.  221,  21  &  Ct 
742,  45  U.  S.  (L.  ed.)   1065. 


VI.  Preamble  as  Source  of  Substantive  Power 

The  power  to  enact  any  statute  is  not  derived  from  the  preamble. 


U.  S.  v.  Boyer,  (1898)  85  Fed.  430,  in 
which  the  court  quotes  from  Mr.  Justice 
Story  on  the  Constitution,  sec.  462: 
"And  here  we  must  guard  ourselves 
against  an  error  which  is  too  often 
allowed  to  creep  into  the  discussions  upon 
this  subject.  The  preamble  never  can  be 
resorted  to,  to  enlarge  the  powers  confided 
to  the  general  government,  or  any  of  its 
departments.  It  cannot  confer  any  power 
per  se.  It  can  never  amount,  by  implica- 
tion, to  an  enlargement  of  any  power 
expressly  given.  It  can  never  be  the 
legitimate  source  of  any  implied  power, 
when  otherwise  withdrawn  from  the  Con- 
stitution. Its  true  office  is  to  expound 
the  nature  and  extent  and  application  of 
the  powers  actually  conferred  by  the  Con- 
stitution, and  not  substantively  to  create 
them.  For  example,  the  preamble  declares 
one  object  to  be  *  to  provide  for  the  com- 
mon defense.'  No  one  can  doubt  that  this 
does  not  enlarge  the  powers  of  Congress 


to  pass  any  measures  which  they  may 
deem  useful  for  the  common  defense.  But 
suppose  the  terms  of  a  given  power  admit 
of  two  constructions  —  the  one  more  re- 
strictive, the  other  more  liberal  —  and 
each  of  them. is  consistent  with  the  words, 
but  is  and  ought  to  be  governed  by  the 
intent  of  the  power;  if  one  would  pro- 
mote, and  the  other  defeat  the  common 
defense,  ought  not  the  former,  upon  the 
soundest  principles  of  interpretation,  to 
be  adopted?  Are  we  at  liberty,  upon  any 
principles  of  reason  or  common  sense,  to 
adopt  a  restrictive  meaning  which  will 
defeat  an  avowed  object  of  the  Constitu- 
tion, when  another  equally  natural  and 
more  appropriate  to  the  object  is  before 
us?  Would  not  this  be  to  destroy  an  in- 
strument by  a  measure  of  its  words, 
which  that  instrument  itself  repudiates?  * 
See  also  Hockett  v.  State  Liquor  Licensing 
Board,  (1915)  91  Ohio  ©t.  176,  110  N.  E. 
485,  L.  R.  A.  1917B  7. 


Although  the  preamble  indicates  the  general  purposes  for  which  the  people 

ordained  and  established  the  Constitution,  it  has  never  been  regarded  as 

the  source  of  any  substantive  power  conferred  on  the  government  of  the 

United  States  or  on  any  of  its  departments.     Such  powers  embrace  only 

those  expressly  granted  in  the  body  of  the  Constitution  and  such  as  may 

be  implied  from  those  so  granted.    Although,  therefore,  one  of  the  declared 

objects  of  the  Constitution  was  to  secure  the  blessings  of  liberty  to  all  under 

the  sovereign  jurisdiction  and  authority  of  the  United  States,  no  power  can 

be  exerted  to  that  end  by  the  United  States  unless,  apart  from  the  preamble, 

it  be  found  in  some  express  delegation  of  power  or  in  some  power  to  be 

properly  implied  therefrom. 

Jacobson  v.  Massachusetts,  (1905)    197  U.  S.  22,  25  S.  Ct.  358,  49  U.  S.   (L.  ed.) 
643,  3  Ann.  Caa.  765. 
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VII.  A  Oovemment  of  Enumerated  and  Delected  Powers 

The  Constitution  of  the  United  States  is  the  only  source  of  power  author- 
izing action  by  any  branch  of  the  federal  government. 

Dorr  v.  U.  S.,  (1904)  195  U.  S.  140,  part  of  a  system,  a  constituent  of  one 
24  S.  Ct.  808,  49  U.  S.  (L.  ed.)  128,  whole.  No  single  power  is  the  ultimate 
1  Ann.  Gas.  697.  end     for    which     the     Constitution     was 

The  government  of  the  United  States  "JX&* <lfl£ iT^Tt  °S^ M*™ 

ctn  claim  no  powers  which  are  not  granted  12  *alL  532'  20  U'  S'   (L'  •*•>  287' 

to  it  by  the  Constitution,  and  the  powers  There  is   no   law   of  nations  standing 

actually  granted   must   he   such    as   are  between  the  people  of  the  United  States 

expressly  given  or  given  by  necessary  im-  and  their  government  and  interfering  with 

plication.     Martin  v.   Hunter,    (1816)    1  their  relation  to  each  other.    The  powers 

Wheat.  326,  4  U.  S.  (L.  ed.)  97.  of  the  government,  and  the  rights  of  the 

i>A«~~    ^,.1^1    *A    -._«,    -ii^.      «t#  citizen  under   it,  are  positive  and  prac- 

proper  view,  of  the*  manner  'in  whicn  the      ^^  *       ^?J  ^  J*™ 

means  for  a  common  end.     Each  is  but      451»  15  U-  S'   <L*  "*>  fl9h 
This  Government  Is  Acknowledged  by  All  to  Be  One  of  Enumerated  Powers. 

—  The  principle  that  it  can  exercise  only  the  powers  granted  to  it  would 
seem  too  apparent  to  require  enforcement  by  all  thofce  arguments  which  its 
enlightened  friends,  while  it  was  depending  before  the  people,  found  it 
necessary  to  urge.    That  principle  is  now  universally  admitted. 

M'CuHoch     v.     Maryland,      (1819)      4  ment   is  one  of  enumerated  powers,  the 

Wheat.  405,  4  U.  S.    (L.  ed.)    579.     See  Conatitution  does  not  attempt  to  set  forth 

also  Marshall  t\  Gordon,  (1917)  243  U.  S.  all  the  means  by  which  such  powers  may 

521,  37   S.   Ct.   448,   61   U.   S.    (L.   ed.)  be   carried   into   execution.     It  leaves  to 

881;  South  Carolina  v.  U.  S.,  (1905)   199  Congress    a    large    discretion    as    to    the 

U.  S.  448,  26  S.  Ct.  110,  55  U.  8.  (L.  ed.)  means  that  may  be  employed  in  executing 

261,  4  Ann.  Cas.  737.  a  given  power.    Lottery  Case,  ( 1903 )   188 

Discretion  in  Congress  as  to  mean,  to  *«■  354,  23  S.  Ct.  321,  47  U.  S.  (L.  ed.) 

be  employed. —  While  the  national  govern-  4yz* 

"  The  Government  of  the  United  States  Is  One  of  Delegated  Powers  Alone. 

—  Its  authority  is  defined  and  limited  by  the  Constitution.    All  powers  not 

granted  to  it  by  that  instrument  are  reserved  to  the  states  or  the  people. 

No  rights  can  be  acquired  under  the  Constitution  or  the  laws  of  the  United 

States  except  such  as  the  government  of  the  United  States  has  the  authority 

to  grant  or  secure.    All  that  cannot  be  so  granted  or  secured  are  left  under 

the  protection  of  the  states." 

U.  S.  v.  Cruikshank,  (1875)  92  U.  S.  551,  23  XJ.  S.  (L.  ed.)  588.  See  also  U.  S.  v. 
McCullagh,  (1915)  221  Fed.  288. 

All  enumerated  powers  are  complete  in  themselves,  acknowledging  no  limita- 
tions other  than  those  prescribed  in  the  Constitution. 

Buttfield    v.    Stranahan,     (1904)     192       (1905)    199   U.   S.    448,   26   S.   Ct.    110, 
U.  S.  492,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.)       50  U.  &   (L.  ed.)   261,  4  Ann.  Cas.  737. 
525.    See  also  South  Carolina  *.  U.  S.,     . 
10  F.  &  A.— 11 
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VIII.  Supremacy  of  National  Government  Within  Its  Sphere 

The  United  States  are  a  nation,  whose  powers  of  government,  legislative, 
executive,  and  judicial,  within  the  sphere  of  action  confided  to  it  by  the 
Constitution,  are  supreme  and  paramount.  Every  right  created  by,  arising 
under,  or  depending  upon  the  Constitution,  may  be  protected  and  enforced 
by  such  means  and  in  such  manner  as  Congress,  in  the  exercise  of  the  cor- 
relative duty  of  protection,  of  the  legislative  power  conferred  upon  it  by 
the  Constitution,  may  in  its  discretion  deem  most  eligible  and  best  adapted 
to  attain  the  object. 


In  re  Queries,    (1895)    158  U.  S.  535, 

15  S.  Ct.  950,  39  U.  S.  (L.  ed.)  1080. 
S?e  also  Dobbins  r.  Erie  County,   (1842) 

16  Pet.  447,  10  U.  S.  (L.  ed.)  1022;  U.  S. 
v.  Cathrart,  (1864)  1  Bond  556,  25  Fed. 
Cas.  Xo.  14,756. 

Although  the  government  of  the  United 
States  ia  sovereign  and  supreme  in  its 
appropriate  sphere  of  action,  yet  it  does 
not  possess  all  the  powers  which  usually 
belong  to  the  sovereignty  of  a  nation. 
Certain  specified  powers,  enumerated  in 
the  Constitution,  have  been  conferred 
upon  it;  and  neither  the  legislative,  exec- 
utive, nor  judicial  department  of  the 
government  can  lawfully  exercise  any 
authority  beyond  the  limits  marked  out 
by  the  Constitution.  Dred  Scott  t\  Sand- 
ford,  (1856)  19  How.  401,  15  U.  S.  (L. 
ed.)    691. 

"  While  under  the  dual  system  which 
prevails  with  us  the  powers  of  the  govern- 
ment arc  distributed  between  the  state 
and  the  nation,  and  while  the  latter  is 
properly  styled  a  government  of  enum- 
erated powers,  yet  within  the  limits  of 
such  enumeration  it  has  all  the  attributes 
of  sovereignty,  and,  in  the  exercise  of 
those  enumerated  powers,  acts  directly 
upon  the  citizens,  and  not  through  the 
intermediate  agency  of  the  state."  In  re 
Debs,  (1895)  158 '  U.  S.  578,  15  S.  Ct. 
900,  39  U.  8.    (L.  ed.)    1092. 

The  Constitution  was  not  formed  merely 
to  guard  the  states  against  danger  from 


foreign  nations,  but  mainly  to  secure 
union  and  harmony  at  home;  for  if  this 
object  could  be  attained,  there  would  be 
but  little  danger  from  abroad;  and  to 
accomplish  this  purpose,  it  was  felt  by 
the  statesmen  who  framed  the  Constitu- 
tion, and  by  the  people  who  adopted  it, 
that  it  was  necessary  that  many  of  the 
rights  of  sovereignty  which  the  states 
then  possessed  should  be  ceded  to  the  gen- 
eral government,  and  that,  in  the  sphere 
of  action  assigned  to  it,  it  should  be 
supreme,  and  strong  enough  to  execute 
its  own  laws  by  its  own  tribunals,  with- 
out interruption  from  a  state  or  from 
state  authorities.  Ableman  c.  Booth, 
(1858)  21  How.  517,  16  U.  S.  (L.  ed.) 
169. 

"The  government  thus  established  and 
defined  is  to  some  extent  a  government  of 
the  states  in  their  political  capacity.  It 
is  also,  for  certain  purposes,  a  govern- 
ment'of  the  people.  Its  powers  are  lim- 
ited in  number,  but  not  in  degree.  Within 
the  scope  of  its  powers,  as  enumerated 
and  defined,  it  is  supreme  and  above  the 
states;  but  beyond,  it  has  no  existence. 
It  was  erected  for  special  purposes,  and 
endowed  with  all  the  powers  necessary 
for  its  own  preservation  and  the  accom- 
plishment of  the  ends  its  people  had  in 
view.  It  can  neither  grant  nor  secure 
to  its  citizens  any  right  or  privilege  not 
expressly  or  by  implication  placed  under 
its  jurisdiction/'  U.  S.  t>.  Cruikshank, 
(1875)  92  U.  S.  550,  23  U.S.  (L.ed.)  588. 


The  federal  government  is  as  sovereign  within  its  sphere  as  the  states  are 

within  theirs.    True,  its  sphere  is  limited.    Certain  subjects  only  are  com- 
mitted to  it ;  but  its  power  over  those  subjects  is  as  full  and  complete  as  is 
the  power  of  the  states  over  the  subjects  to  which  their  sovereignty  extends. 
Kohl  v.  U.  S.,   (1875)   91  U.  S.  372,  23  U.  S.   (L.  ed.)   449. 

The  general  government,  though  limited  as  to  its  ohjecto,  is  supreme  with 
respect  to  those  objects.    This  principle  is  a  part  of  the  Constitution;  and 
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if  there  be  any  who  deny  its  necessity,  none  can  deny  its  authority.  To  this 
supreme  government  ample  powers  are  confided ;  and  if  it  were  possible  to 
doubt  the  great  purposes  for  which  they  were  so  confided,  the  people  of 
the  United  States  have  declared  that  they  are  given  "  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tranquillity,  provide 
for  the  common  defense,  promote  the  general  welfare,  and  secure  the  bless- 
ings of  liberty  to  themselves  and  their  posterity.' '  With  the  ample  powers 
confided  to  this  supreme  government,  for  these  interesting  purposes,  are 
connected  many  express  and  important  limitations  on  the  sovereignty  of 
the  states,  which  are  made  for  the  same  purposes.  The  powers  of  the  Union, 
on  the  great  subjects  of  war,  peace  and  commerce,  and  on  many  others,  are 
in  themselves  limitations  on  the  sovereignty  of  the  states,  but  in  addition  to 
these,  the  sovereignty  of  the  states  is  surrendered  in  many  instances  where 
the  surrender  can  only  operate  to  the  benefit  of  the  people,  and  where, 
perhaps,  no  other  power  is  conferred  on  Congress  than  a  conservative  power 
to  maintain  the  principles  established  in  the  Constitution. 

Cohen   v.    Virginia,    (1821)    6    Wheat.  lutely  void.     These  states  are  constituent 

381,  5  TJ.   S.    (L.   ed.)    259,  wherein  the  parts    of   the   United    States.     They    are 

court,  per  Marshall,  C.  J.,  further  said:  members  of  one  great  empire  —  for  some 

"  That  the  United  States  form,  for  many,  purposes  sovereign,  for  some  purposes  sub- 

and    for    most    important    purposes,     a  ordinate." 
single  nation,  has  not  yet  been  denied. 

In  war,  we  are  one  people.  In  making  The  government  of  the  United  States, 
peace,  we  are  one  people.  In  all  com-  then,  though  limited  in  its  powers,  is 
mercial  regulations  we  are  one  and  the  supreme;  and  its  laws,  when  made  in 
same  people.  In  many  other  respects  the  pursuance  of  the  Constitution,  form  the 
American  people  are  one ;  and  the  govern-  supreme  law  of  the  land,  "  anything  in 
ment  which  is  alone  capable  of  control-  the  constitution  or  laws  of  any  state  to 
ling  and  managing  their  interests  in  all  the  contrary  notwithstanding."  M'Cul- 
these  respects,  is  the  government  of  the  loch  v.  Maryland,  (1819)  4  Wheat.  406, 
Union.  It  is  their  government,  and  in  4  U.  S.  (L.  ed.)  579. 
that  character  they  have  no  other.  Amer- 
ica has  chosen  to  be,  in  many  respects,  "  The  national  government,  though  su- 
end  to  many  purposes,  a  nation;  and  for  preme  within  its  own  sphere,  is  one  of 
all  these  purposes  her  government  is  limited  jurisdiction  and  specific  functions, 
complete;  to  aU  these  objects  it  is  com-  It  has  no  faculties  but  such  as  the  Con- 
petent.  The  people  have  declared  that  stitution  has  given  it,  either  expressly  or 
in  the  exercise  of  all  powers  given  for  incidentally  by  necessary  intendment, 
these  objects  it  is  supreme.  It  can,  then,  Whenever  any  act  done  under  its  author- 
in  effecting  these  objects,  legitimately  ity  is  challenged,  the  proper  sanction 
control  all  individuals  or  governments  must  be  found  in  its  charter,  or  the  act 
within  the  American  territory.  The  Con-  is  ultra  vires  and  void."  Pacific  Ins.  Co. 
atitution  and  laws  of  a  state,  so  far  as  v.  Soule,  (1868)  7  Wall.  444,  19  U.  S. 
they  are  repugnant  to  the  Constitution  (L.  ed.)  95. 
and  laws  of  the  United  States,  are  abso- 

The  entire  strength  of  the  nation  may  be  used  to  enforce  in  any  part  of  the 
land  the  full  and  free  exercise  of  all  national  powers  and  the  security  of  all 
rights  intrusted  by  the  Constitution  to  its  care.  The  strong  arm  of  the 
national  government  may  be  put  forth  to  brush  away  all  obstructions  to  the 
freedom  of  interstate  commerce  or  the  transportation  of  the  mails.    If  the 
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emergency  arises,  the  army  of  the  nation,  and  all  its  militia,  are  at  the 
service  of  the  nation  to  compel  obedience  to  its  laws.    But  the  right  to  use 
force  does  not  exclude  the  right  of  appeal  to  the  courts  for  a  judicial  deter- 
mination and  for  the  exercise.of  all  their  powers  of  prevention. 
In  re  Debs,  (1895)   158  U.  S.  582,  15  S.  Ct.  900,  39  U.  S.  (L.  ed.)   1092. 


IX.  Express  and  Implied  Powers 

1.  In  General. —  In  construing  the  Constitution  of  the  United  States, 
that  which  is  implied  is  as  much  a  part  of  the  instrument  as  that  which  is 
expressed.  This  principle,  in  its  application  to  the  Constitution  of  the 
United  States,  more  than  to  almost  any  other  writing,  is  a  necessity,  by 
reason  of  the  inherent  inability  to  put  into  words  all  derivative  powers  — 
a  difficulty  which  the  instrument  itself  recognizes  by  conferring  on  Con- 
gress the  authority  to  pass  all  laws  necessary  and  proper  to  carry  into 
execution  the  powers  expressly  granted  and  all  other  powers  vested  in  the 
government  or  any  branch  of  it  by  the  Constitution. 


Em  p.  Yarbrough,  (1884)  110  U.  S.  658, 
4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  274.  See 
also  South  Carolina  v.  U.  S.,  (1906)  199 
U.  S.  451,  26  S.  Ct.  110,  50  U.  S.  (L.  ed.) 
261,  4  Ann.  Cas.  737. 

That  important  powers  not  enumerated, 
and  not  included  incidentally  in  any  one 
of  those  enumerated,  were  understood  by 
the  people  who  adopted  the  Constitution 
to  have  been  created  by  it,  is  shown  by 
the  amendments.  The  first  ten  of  these 
were  suggested  in  the  conventions  of  the 
states,  and  proposed  at  the  first  session 
of  the  first  Congress,  before  any  com- 
plaint was  made  of  a  disposition  to  as- 
sume doubtful  powers.  The  preamble  to 
the  resolution  submitting  them  for  adop- 
tion recited  that  the  "  conventions  of  a 
number  of  the  states  had,  at  the  time  of 
their  adopting  the  Constitution,  expressed 
a  desire,  in  order  to  prevent  misconstruc- 
tion or  abuse  of  its  powers,  that  further 
declaratory  and  restrictive  clauses  should 
be  added."  This  was  the  origin  of  the 
amendments,  and  they  are  significant. 
They  tend  plainly  to  show  that  in  the 
judgment  of  those  who  adopted  the  Con- 
stitution there  were  powers  created  by  it 
neither  expressly  specified  nor  deducible 
from  any  one  specified  power,  or  ancillary 
to  it  alone,  but  which  grew  out  of  the 
aggregate  of  powers  conferred  upon  the 
government,  or  out  of  the  sovereignty  in- 
stituted.    Most  of  these  amendments  are 


denials  of  power  which  had  not  been  ex- 
pressly granted,  and  which  cannot  be  said 
to  have  been  necessary  and  proper  for 
carrying  into  execution  any  other  powers. 
Such,  for  example,  is  the  prohibition  of 
any  laws  respecting  the  establishment  of 
religion,  prohibiting  the  free  exercise 
thereof,  or  abridging  the  freedom  of 
speech  or  of  the  press.  Legal  Tender 
Cases,  (1870)  12  Wall.  535,  20  U.  S. 
(L.  ed.)   287. 

Power  declared  necessary  to  execution, 
of  express  power. —  "  Whilst  we  hold  it  a 
sound  maxim  that  no  power  should  be 
conceded  to  the  federal  government  which 
cannot  be  regularly  and  legitimately 
found  in  the  charter  of  its  creation,  we 
acknowledge  equally  the  obligation  to 
withhold  from  it  no  power  or  attribute 
which,  by  the  same  charter,  has  been 
declared  necessary  to  the  execution  of 
expressly  granted  powers,  and  to  the  ful- 
filment of  clear  and  well-defined  duties." 
U.  S.  t?.  Marigold,  (1850)  9  How.  568, 
13  U.  S.    (L.  ed.)    257. 

The  powers  of  Congress  are  limited  to 
such  matters  as  are  expressly  or  by  im- 
plication granted  to  it  by  the  national 
Constitution,  that  being  an  enabling  in- 
strument, while  the  constitutions  of  the 
states  are  limitations  upon  the  power  of 
the  legislatures  of  the  respective  states. 
U.  S.  v.  Morris,   (1903)    125  Fed.  324. 


2.  Interference  with  state's  governmental  functions. —  "Among  those 
matters  which  are  implied,  though  not  expressed,  is  that  the  Nation  may 
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not,  in  the  exercise  of  its  powers,  prevent  a  state  from  dischargh  g  the 
ordinary  functions  of  government,  just  as  it  follows  from  the  second  clause 
of  Article  VI  of  the  Constitution,  that  no  state  can  interfere  with  the  free 
and  unembarrassed  exercise  by  the  National  Government  of  all  the  powers 
conferred  upon  it." 

South  Carolina  v.  U.  S.,  (1905)  199  U.  S.  451,  26  S.  Ct.  110,  50  U.  S.  (L.  ed.) 
261,  4  Ami.  Caa.  737. 

8.  Incidental  and  Auxiliary  Powers. — "  It  is  generally,  if  not  univer- 
sally, conceded  that  the  government  of  the  United  States  is  one  of  limited 
powers,  and  that  no  department  possesses  any  authority  not  granted  by  the 
Constitution.  It  is  not  necessary,  however,  in  order  to  prove  the  existence 
of  a  particular  authority,  to  show  a  particular  and  express  grant.  The 
design  of  the  Constitution  was  to  establish  a  government  competent  to  the 
direction  and  administration  of  the  affairs  of  a  great  nation,  and,  at  the 
same  time,  to  mark,  by  sufficiently  definite  lines,  the  sphere  of  its  opera- 
tions. To  this  end  it  was  needful  only  to  make  express  grants  of  general 
powers,  coupled  with  a  further  grant  of  such  incidental  and  auxiliary 
powers  as  might  be  required  for  the  exercise  of  the  powers  expressly 
granted.  These  powers  are  necessarily  extensive.  It  has  been  found, 
indeed,  in  the  practical  administration  of  the  government,  that  a  very 
large  part,  if  not  the  largest  part,  of  its  functions  have  been  performed  in 
the  exercise  of  powers  thus  implied." 

Hepburn  v.  Griswold,   (1869)   8  Wall.  613,  19  U.  S.    (L.  ed.)   518. 

4.  Power  Existing  as  an  Aid  to  Express  Powers.— A  power  may  exist  as 
an  aid  to  the  execution  of  an  express  power,  or  an  aggregate  of  such  powers, 
though  there  is  another  express  power  given  relating  in  part  to  the  same 
subject  but  less  extensive. 

Legal  Tender  Caaes,  (1870)   12  Wall.  536,  20  U.  S.   (L.  ed.)  287. 

5.  Power  Inferred  from  an  Aggregate  of  Powers. —  It  is  not  indispen- 
sable to  the  existence  of  any  power  claimed  for  the  federal  government 
that  it  can  be  found  specified  in  the  words  of  the  Constitution,  or  clearly  and 
directly  traceable  to  some  one  of  the  specified  powers.  Its  existence  may 
be  deduced  fairly  from  more  than  one  substantive  powers  expressly  defined, 
or  from  them  all  combined.  It  is  allowable  to  group  together  any  number  of 
them  and  infer  from  them  all  that  the  power  claimed  has  been  conferred. 
Such  a  treatment  of  the  Constitution  is  recognized  by  its  own  provisions. 
This  is  well  illustrated  in  its  language  respecting  the  writ  of  habeas  corpus. 
The  power  to  suspend  the  privilege  of  that  writ  is  not  expressly  given,  nor 
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can  it  be  deduced. from  any  one  of  the  particularized  grants  of  power.  Yet 
it  is  provided  that  the  privileges  of  the  writ  shall  not  be  suspended  except  in 
certain  defined  contingencies.  This  is  no  express  grant  of  power.  It  is  a 
restriction.  But  it  shows  irresistibly  that  somewhere  in  the  Constitution 
power  to  suspend  the  privilege  of  the  writ  was  granted,  either  by  some  one 
or  more  of  the  specifications  of  power,  or  by  them  all  combined. 

Legal  Tender  Cases,  (1870)  12  Wall.  made  by  law  for  the  improvement  of 
534,  20  U.  S.  (L.  ed.)  287,  in  which  case  harbors,  the  establishment  of  observa- 
the  court  further  said :  "  Indeed  the  tories,  the  erection  of  lighthouses,  break- 
whole  history  of  the  government  and  of  waters,  and  buoys,  the  registry,  enrol- 
congressional  legislation  has  exhibited  the  ment,  and  construction  of  ships,  and  a 
use  of  a  very  wide  discretion,  even  in  code  has  been  enacted  for  the  government 
times  of  peace  and  in  the  absence  of  any  of  seamen.  Under  the  same  power  and 
trying  emergency,  in  the  selection  of  the  other  powers  over  the  revenue  and  the 
necessary  and  proper  means  to  carry  into  currency  of  the  country,  for  the  con- 
effect  the  great  objects  for  which  the  gov-  venience  of  the  treasury  and  internal 
ernment  was  framed;  and  this  discretion  commerce,  a  corporation  known  as  the 
has  generally,  been  unquestioned,  or,  if  United  States  Bank  was  early  created, 
questioned,  sanctioned  by  this  court.  This  To  its  capital  the  government  subscribed 
is  true  not  only  when  an  attempt  has  one-fifth  of  its  stock.  But  the  corpora- 
been  made  to  execute  a  single  power  spe-  tion  was  a  private  one,  doing  business 
cifically  given,  but  equally  true  when  the  for  its  own  profit.  Its  incorporation  was 
means  adopted  have  been  appropriate  to  a  constitutional  exercise  of  congressional 
the  execution,  not  of  a  single  authority,  power  for  no  other  reason  than  that  it 
but  of  all  the  powers  created  by  the  was  deemed  to  be  a  convenient  instru- 
Constitution.  Under  the  power  to  estab-  ment  or  means  for  accomplishing  one  or 
lish  post-offices  and  post-roads  Congress  more  of  the  ends  for  which  the  govern- 
has  provided  for  carrying  the  mails,  pun-  ment  was  established,  or,  in  the  language 
ishing  theft  of  letters  and  mail  robberies,  of  the  first  article,  already  quoted,  '  neces- 
and  even  for  transporting  the  mails  to  sary  and  proper '  for  carrying  into  exe- 
foreign  countries.  Under  the  power  to  cution  some  or  all  the  powers  vested  in 
regulate    commerce,    provision    has    been  the  government." 

6.  Statute  Incidentally  Extending  Beyond  Limitation  of  Power. —  The 

exercise  of  the  admitted  power  of  Congress  conferred  by  the  Constitution  is 
not  withheld,  if  it  appears  or  can  be  shown  that  the  effect  and  operation  of 
the  law  may  incidentally  extend  beyond  the  limitation  of  the  power. 
South  Carolina  t\  Georgia,   (1876)  93  U.  S.  13,  23  U.  S.  (L.  ed.)   782. 

X.  Distribution  of  Powers  Among  Departments 

The  departments  of  the  government  are  legislative,  executive,  and  judi- 
cial. They  are  co-ordinate  in  degree  to  the  extent  of  the  powers  delegated 
to  each  of  them.  Each,  in  the  exercise  of  its  powers,  is  independent  of  the 
other,  but  all,  rightfully  done  by  either,  is  binding  upon  the  others.  The 
Constitution  is  supreme  over  all  of  them,  because  the  people  who  ratified 
it  have  made  it  so;  consequently,  anything  which  may  be  done  unauthor- 
ized by  it  is  unlawful.  But  it  is  not  only  over  the  departments  of  the  gov- 
ernment that  the  Constitution  is  supreme.  It  is  so,  to  the  extent  of  its  dele- 
gated powers,  over  all  who  made  themselves  parties  to  it,  states  as  well  as 
persons,  within  those  concessions  of  sovereign  powers  yielded  by  the  people 
of  the  states,  when  they  accepted  the  Constitution  in  their  conventions. 
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Nor  does  its  supremacy  end  there.  It  is  supreme  over  the  people  of  the 
United  States,  aggregately,  and  in  their  separate  sovereignties,  because 
they  have  excluded  themselves  from  any  direct  or  immediate  agency  in 
making  amendments  to  it,  and  have  directed  that  amendments  should  be 
made  representatively  for  them,  by  the  Congress  of  the  United  States, 
when  two-thirds  of  both  houses  shall  propose  them,  or  where  the  legislatures 
of  two-thirds  of  the  several  states  shall  call  a  convention  for  proposing 
amendments,  which  in  either  case  become  valid,  to  all  intents  and  purposes, 
as  a  part  of  the  Constitution,  when  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states,  or  by  the  conventions  in  three-fourths  of  them, 
as  one  or  the  other  mode  of  ratification  may  be  proposed  by  Congress.  The 
same  article  declares  that  no  amendment  which  might  be  made  prior  to  the 
year  1808  should  in  any  manner  affect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  article,  and  that  no  state,  without  its  consent,  shall 
be  deprived  of  its  equal  suffrage  in  the  Senate ;  the  first  being  a  temporary 
disability  to  amend,  and  the  other  two  permanent  and  unalterable  excep- 
tions to  the  power  of  amendment. 

Dodger.  Woolsey,  (1855)   18  How.  347,  by  the  Constitution  belongs  to  Congress; 

15  U.  S    (L.  ed.)   401.  but  it  has  mi  legislative  power  which  is 

not  thus  granted.    And  the  same  observa- 

"The  Constitution   is  the  fundamental  tion  is  equally  true  in  its  application  to 

law  of  the  United  States.     By  it  the  peo-  the  executive  and  judicial  powers  granted 

pie  have   created    a   government,    defined  respectively    to    the    President    and    tne 

its  powers,   prescribed   their   limits,   dis-  courts.     All  these  powers  differ  in  kind, 

tributed  them  among  the  different  depart-  but  not  in  source  or  in  limitation,     lney 

menta,  and  directed,  in  general,  the  man-  all  arise  from  the  Constitution,  and  are 

ner  of  their  exercise.     No  department  of  limited  by  its  terms."     Hepburn  v.  Uria- 

the  government    has    any    other    powers  wold,    (1869)    8  Wall.  611,  19  U.  S.    (1* 

than  those   thus   delegated   to   it   by   the  ed.)  513. 
people.    All  the  legislative  power  granted 

It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system  of  written 
constitutional  law,  that  all  the  powers  intrusted  to  government,  whether 
state  or  national,  are  divided  into  three  grand  departments,  the  executive, 
the  legislative,  and  the  judicial ;  that  the  functions  appropriate  to  each  of 
these  branches  of  government  shall  be  vested  in  a  separate  body  of  public 
servants,  and  that  the  perfection  of  the  system  requires  that  the  lines  which 
separate  and  divide  those  departments  shall  be  broadly  and  clearly  defined. 
It  is  also  essential  to  the  successful  working  of  this  system  that  the  persons 
intrusted  with  power  in  any  one  of  these  branches  shall  not  be  permitted 
to  encroach  upon  the  powers  confided  to  the  others,  but  that  each  shall  by 
the  law  of  its  creation  be  limited  to  the  exercise  of  the  powers  appropriate 
to  its  own  department  and  no  other.  To  these  general  propositions  there 
are  in  the  Constitution  of  the  United  States  some  important  exceptions. 
One  of  these  is,  that  the  President  is  so  far  made  a  part  of  the  legislative 
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power  that  his  assent  is  required  to  the  enactment  of  all  statutes  and  resolu- 
tions of  Congress.  This,  however,  is  so  only  to  a  limited  extent,  for  a  bill 
may  become  a  law  notwithstanding  the  refusal  of  the  President  to  approve 
it,  by  a  vote  of  two-thirds  of  each  house  of  Congress.  So,  also,  the  Senate  is 
made  a  partaker  in  the  functions  of  appointing  officers  and  making  treaties, 
which  are  supposed  to  be  properly  executive,  by  requiring  its  consent  to 
the  appointment  of  such  officers  and  the  ratification  of  treaties.  The  Senate 
also  exercises  the  judicial  power  of  trying  impeachments,  and  the  House 
of  preferring  articles  of  impeachment.  In  the  main,  however,  that  instru- 
ment, the  model  on  which  are  constructed  the  fundamental  laws  of  the 
states,  has  blocked  out  with  singular  precision,  and  in  bold  lines,  in  its 
three  primary  articles,  the  allotment  of  power  to  the  executive,  the  legisla- 
tive, and  the  judicial  departments  of  the  government.  It  also  remains  true, 
as  a  general  rule,  that  the  powers  confined  by  the  Constitution  to  one  of 
these  departments  cannot  be  exercised  by  another. 

Kilbourn  v.  Thompson,  ( 1880)  103  U.  S.  As  to  power  of  Congress  to  punian  for  con- 

101,  26  U.  S.  (L.  ed.)  383.  tempts,  seein/ro,  under  Art.  I.,  iec  6,  p.  359. 

XI.  Capacity  to  Contract 

A  bond  voluntarily  given  to  the  United  States,  and  not  prescribed  by  law, 
is  a  valid  instrument,  binding  upon  the  parties  in  point  of  law.  The 
United  States  have,  in  their  political  capacity,  a  right  to  enter  into  a  con- 
tract, or  to  take  a  bond  in  cases  not  previously  provided  for  by  some  law. 
It  is  an  incident  to  the  general  right  of  sovereignty ;  and  the  United  States, 
being  a  body  politic,  may,  within  the  sphere  of  the  constitutional  powers 
confided  to  it,  and  through  the  instrumentality  of  the  proper  department 
to  which  those  powers  are  confided,  enter  into  contracts  not  prohibited  by 
law,  and  appropriate  to  the  just  exercise  of  those  powers. 

U.  S.  v.  Tingey,  (1831)  5  Pet.  127,  8  U.  S.  (L.  ed.)  66. 

XII.  Boundary  of  National  and  State  Sovereignty 

1.  In  General. —  In  the  complex  system  of  polity  which  prevails  in  this 
country  the  powers  of  government  may  be  divided  into  four  classes :  those 
which  belong  exclusively  to  the  states;  those  which  belong  exclusively  to 
the  national  government;  those  which  may  be  exercised  concurrently  and 
independently  by  both ;  those  which  may  be  exercised  by  the  states,  but  only 
until  Congress  shall  see  fit  to  act  upon  the  subject.    The  authority  of  the 
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gtate  then  retires  and  lies  in  abeyance  until  the  occasion  for  its  exercise 
shall  recnr. 


Em  p.  McNiel,  (1871)  13  Wall.  240, 
20  U.  S.  (L.  ed.)  624. 

Whenever  the  terms  in  which  a  power 
is  granted  to  Congress,  or  the  nature  of 
the  power,  required  that  it  should  be  ex- 
ercised exclusively  by  Congress,  the  sub- 
ject is  as  completely  taken  from  the  state 
legislatures  as  if  they  had  been  expressly 
forbidden  to  act  on  it.  Sturges  v.  Crown- 
inshield,  (1819)  4  Wheat.  193,  4  U.  S. 
(L.  ed.)  629. 

Federalist. —  The  general  government  is 
not  to  be  charged  with  the  whole  power 
of  making  and  administering  laws.  Its 
jurisdiction  is  limited  to  certain  enum- 
erated objects,  which  concern  all  the  mem- 


bers of  the  republic,  but  which  are  not  to 
be  attained  by  the  separate  provisions  of 
any.  The  subordinate  governments,  which 
can  extend  their  care  to  all  those  other 
objects  which  can  be  separately  provided 
for,  will  retain  their  due  authority  and 
activity.  Were  it  proposed  by  the  plan 
of  the  convention  to  abolish  the  govern- 
ments of  the  particular  states,  its  ad- 
versaries would  have  some  ground  for 
their  objection;  though  it  would  not  be 
difficult  to  show  that  if  they  were 
abolished  the  general  government  would 
be  compelled,  by  the  principle  of  self- 
preservation,  to  reinstate  them  in  their 
proper  jurisdiction.  Madison,  in  The 
Federalist,  No.  XIV. 


2.  Separate  Sovereignties. —  The  perpetuity  and  indissolubility  of  the 
Union  by  no  means  implies  the  loss  of  distinct  and  individual  existence, 
or  of  the  right  of  self-government  by  the  states.  Under  the  Articles  of 
Confederation  each  state  retained  its  sovereignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right  not  expressly  dele- 
gated to  the  United  States.  Under  the  Constitution,  though  the  powers 
of  the  states  were  much  restricted,  still,  all  powers  not  delegated  to  the 
United  States,  nor  prohibited  to  the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people.  Not  only,  therefore,  can  there  be  no  loss 
of  separate  and  independent  autonomy  to  the  states,  through  their  union 
under  the  Constitution,  but  it  may  be  not  unreasonably  said  that  the 
preservation  of  the  states,  and  the  maintenance  of  their  governments, 
are  as  much  within  the  design  and  care  of  the  Constitution  as  the  pres- 
ervation of  the  Union  and  the  maintenance  of  the  national  government. 
The  Constitution,  in  all  its  provisions,  looks  to  an  indestructible  Union, 
composed  of  indestructible  states. 


Texas  v.  White,  (1868)  7  Wall.  725, 
19  U.  8.   (L.  ed.)   227. 

"The  general  government,  and  the 
states,  although  both  exist  within  the 
same  territorial  limits,  are  separate  and 
distinct  sovereignties,  acting  separately 
and  independently  of  each  other,  within 
their  respective  spheres.  The  former  in 
its  appropriate  sphere  is  supreme;  but 
the  states  within  the  limits  of  their  pow- 
ers not  granted,  or,  in  the  language  of  the 
Tenth  Amendment,  'reserved/  are  as  in- 
dependent of  the  general  government  as 
that  government  within  its  sphere  is  in- 
dependent of  the  states."     Bullington  v. 


Day,    (1870) 
(L.  ed.)  123. 


11    Wall.    124,    20    U.    S. 


"Within  the  sphere  allotted  to  them, 
the  co-ordinate  branches  of  the  general 
government  revolve,  unobstructed  by  any 
legitimate  exercise  of  power  by  the  state 
governments.  The  powers  exclusively 
given  to  the  federal  government  are  lim- 
itations upon  the  state  authorities.  But, 
with  the  exception  of  these  limitations, 
the  states  are  supreme;  and  their  sov- 
ereignty can  be  no  more  invaded  by  the 
action  of  the  general  government  than  the 
action  of  the  state  governments  can  ar- 
rest or  obstruct  the  course  of  the  national 
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power."     Worcester  c.  Georgia.   (1832)    6 
Pet.  570.  8  U.  S.    (L.  ed.)    483. 

Both  the  states  and  the  United  States 
existed  before  the  Constitution.  Ihe  peo- 
ple, through  that  instrument,  established 
a  more  perfect  union  by  substituting  a 
national  government,  acting,  with  ample 
power,  directly  upon  the  citizens,  instead 
of  the  Confederate  government,  which 
acted,  with  powers  greatly  restricted,  only 
upon  the  states.  But  in  many  articles 
of  the  Constitution  the  necessary  exist- 
ence of  the  states,  and,  within  their 
proper  spheres,  the  independent  authority 
of  the  states,  is  distinctly  recognized.  To 
them  nearly  the  whole  charge  of  interior 
regulation  is  committed  or  left;  to  them 
and  to  the  people  all  powers  not  expressly 
delegated  to  the  national  government  are 
reserved.  Lane  Countv  t\  Oregon,  (1868) 
7  Wall.  76,  19  U.  S.   (L.  ed.)   101. 

The  people  of  the  United  States  res- 
ident within  any  atate  are  subject  to  two 
governments,  one  state  and  the  other  na- 
tional; but  there  need  be  no  conflict  be- 
tween the  two.  The  powers  which  one 
possesses,  the  other  does  not.  They  are 
established  for  different  purposes,  and 
have  separate  jurisdictions.  Together 
they  make  one  whole,  and  furnish  the 
people  of  the  United  States  with  a  com- 
plete government,  ample  for  the  protec- 
tion   of    all    their    rights    at    home    and 


abroad.     U.  S.  f.  Cruikshank,   (1875)    92 
U.  S.  550,  23  U.  S.   (L.  ed.)   588. 

Federalist. — The  result  of  these  observa- 
tions to  an  intelligent  mind  must  be 
clearly  this,  that  if  it  be  possible  at  any 
rate  to  construct  a  federal  government 
capable  of  regulating  the  common  con- 
cerns and  preserving  the  general  tran- 
quillity, it  must  be  founded,  as  to  the 
objects  committed  to  its  care,  upon  Uic 
reverse  of  the  principle  contended  for  by 
the  opponents  of  the  proposed  Constitu- 
tion. It  must  carry  its  agency  to  the 
persons  of  the  citizens.  It  must  stand  in 
need  of  no  intermediate  legislations,  but 
must  itself  be  empowered  to  employ  the 
arm  of  the  ordinary  magistrate  to  execute 
its  own  resolutions.  The  majesty  of  the 
national  authority  must  be  manifested 
through  the  medium  of  the  courts  of 
justice.  The  government  of  the  Union, 
like  that  of  each  state,  must  be  able  to 
address  itself  immediately  to  the  hopes 
and  fears  of  individuals,  and  to  attract 
to  its  support  those  passions  which  have 
the  strongest  influence  upon  the  human 
hc:\rt.  It  must,  in  short,  possess  all  the 
means,  and  have  a  right  to  resort  to  all 
the  methods,  of  executing  the  powers  with 
which  it  is  intrusted  that  are  possessed 
and  exercised  by  the  governments  of  the 
particular  states.  Hamilton,  in  The  Fed- 
eralist, No.  XVI. 


3.  Relation  to  Foreign  Countries. —  While  under  our  Constitution  and 
form  of  government  the  great  mass  of  local  matters  is  controlled  by  local 
authorities,  the  United  States,  in  their  relation  to  foreign  countries  and 
their  subjects  or  citizens,  are  one  nation,  invested  with  powers  which 
belong  to  independent  nations,  the  exercise  of  which  can  be  invoked  for 
the  maintenance  of  its  absolute  independence  and  security  throughout 
its  entire  territory.  The  powers  to  declare  war,  make  treaties,  suppress 
insurrection,  repel  invasion,  regulate  foreign  commerce,  secure  republican 
governments  to  the  states,  and  admit  subjects  of  other  nations  to  citizen- 
ship, are  all  sovereign  powers,  restricted  in  their  exercise  only  by  the 
Constitution  itself  and  considerations  of  public  policy  and  justice  which 
control,  more  or  less,  the  conduct  of  all  civilized  nations. 

Chinese  Exclusion  Case,  (1889)  130  U.  S.  604,  9  S.  Ct.  623,  32  D.  S.  (L.  ed.)  1068, 
affirming  In  re  Chae  Chan  Ping,  (1888)   36  Fed.  431. 

4.  Powers  Not  Granted  Reserved  to  the  States. —  It  is  a  familiar  rule 
of  construction  of  the  Constitution  of  the  Union  that  the  sovereign 
powers  vested  in  the  state  governments  by  their  respective  constitutions 
remained  unaltered  and  unimpaired,  except  so  far  as  they  were  granted 
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to  the  government  of  the  United  States.  That  the  intention  of  the 
framers  of  the  Constitution  in  this  respect  might  not  be  misunderstood, 
this  rule  of  interpretation  is  expressly  declared  in  the  tenth  article  of 
the  amendments,  namely :  ' '  The  powers  not  delegated  to  the  United 
States  are  reserved  to  the  states  respectively,  or  to  the  people.' '  The 
government  of  the  United  States,  therefore,  can  claim  no  powers  which 
are  not  granted  to  it  by  the  Constitution,  and  the  powers  actually  granted 
must  be  such  as  are  expressly  given,  or  given  by  necessary  implication. 

Bullington  v.  Day,   (1870)    11  Wall.  124,  20  U.  S.   (L.  ed.)    122. 

5.  Removal  of  Causes  from  State  Courts. —  The  argument  that  it  is  an 
invasion  of  the  sovereignty  of  a  state  to  withdraw  from  its  courts  into 
the  courts  of  the  general  government  the  trial  of  prosecutions  for  alleged 
offenses  against  the  criminal  laws  of  a  state,  even  though  the  defense 
presents  a  case  arising  out  of  an  Act  of  Congress,  ignores  entirely  the 
dual  character  of  our  government.  It  assumes  that  the  states  are  com- 
pletely and  in  all  respects  sovereign.  But  when  the  national  government 
was  formed,  some  of  the  attributes  of  state  sovereignty  were  partially, 
and  others  wholly,  surrendered  and  vested  in  the  United  States.  Over 
the  subjects  thus  surrendered  the  sovereignty  of  the  states  ceased  to 
extend.  Before  the  adoption  of  the  Constitution,  each  state  had  com- 
plete and  exclusive  authority  to  administer  by  its  courts  all  the  law, 
civil  and  criminal,  which  existed  within  its  borders.  Its  judicial  power 
extended  over  every  legal  question  that  could  arise.  But  when  the 
Constitution  was  adopted,  a  portion  of  that  judicial  power  became  vested 
in  the  new  government  created,  and  so  far  as  thus  vested  it  was  with- 
drawn from  the  sovereignty  of  the  state.  Now  the  execution  and 
enforcement  of  the  laws  of  the  United  States,  and  the  judicial  determina- 
tion of  the  questions  arising  under  them,  are  confided  to  another  sov- 
ereign, and  to  that  extent  the  sovereignty  of  the  state  is  restricted. 
The  removal  of  cases  arising  under  those  laws,  from  state  into  federal 
courts,  is,  therefore,  no  invasion  of  state  domain.  On  the  contrary,  a 
denial  of  the  right  of  the  general  government  to  remove  them,  to  take 
charge  of  and  try  any  case  arising  under  the  Constitution  or  laws  of 
the  United  States,  is  a  denial  of  the  conceded  sovereignty  of  that  gov- 
ernment over  a  subject  expressly  committed  to  it. 

Tennessee  v.  Davis,  (1879)  100  U.  S.  266,  25  U.  S.  (L.  ed.)  648.  See  also  under 
Art  HI.,  sec.  2. 


ARTICLE  I9  SECTION  1 
"All  legislative  powers  herein  granted  shall  be  vested  in  a  Congress  of 
the  United  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives." 

I.  "  A  Congress  of  this  United  States,"  316. 
II.  Delegation  of  Legislative  Power,  317. 

1.  In  General,  317. 

2.  Creation  of  Territorial  Legislatures,  317. 

3.  To  Interstate  Commerce  Commission,  318. 

4.  To  Federal  Reserve  Board,  318. 

5.  Subjects  Delegated  by  Ads  of  Congress,  318. 

a.  Regulations  Making  Acts  Criminal,  318. 

b.  Regulating  Transportation  of  Animals  and  Animal   Products, 

319. 

c.  To  Find  Fads  to  Determine  Operation  of  Tariff  Reciprocity 

Provisions,  320. 

d.  To  Establish   Uniform  Standards  of  Quality  of  Imports,  320. 

e.  To  Prescribe  Tests  for  the  Classification  of  Commodities,  321. 
/.  Regulations  Prohibiting  Importation  of  Spirits  into  Alaska, 

321. 
g.  Regulations  to  Proted  Improvements  in  Navigable  Rivers,  321. 
A.  To  Determine  Whether  a  Bridge  Is  or  Will  Be  an  Obstruction 

to  Navigation,  322. 
i.  To  Prescribe  Limits  of  Discharge  of  Refuse  on  Tidal  Waters, 

323. 
j.  Regulations  for  Protedion  of  Timber  on  Public  Lands,  324. 
k.  To  Determine  Operation  of  Federal  Ar&v-Trust  Ad,  324. 
I  Granting  National  Bank  Authority  to  Ad  as  Fiduciary,  324. 
m.  To  Find  Facts  as  to  Taxable  Adulterations,  325. 
n.  To  Prescribe  Marks  on  Packages  of  Oleomargarine,  325. 
o.  Enabling  People  of  a  Territory  to  Provide  for  Transfer  oj 

Causes  on  Admission  as  a  State,  325. 
p.  Regulations  for  Enrolling  Militia,  325. 

6.  Judicial  Notice  of  Regulations  Having  the  Force  of  Law,  326. 
III.  Power  to  Pass  Retrospective  Statutes,  326. 

I.  "A  Congress  of  the  United  States  " 

A  joint  resolution  which  provides  that  the  secretary  of  the  interior  be 

directed  to  suspend  the  execution  of  a  certain  act  previously  passed  in  the 

same  session  "  until  the  further  order  of  Congress/'  refers  generally  to  a 

Congress  of  the  United  States,  and  does  not  intend  only  a  suspension  of  the 

execution  of  the  act  during  the  existence  of  that  session  of  Congress. 

U.  8.  v.  StockBlager,   (1889)    129  U.  S.  470,  9  S.  Ct.  382,  32  U.  &   (L.  «L)   785. 
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II.  Delegation  of  Legislative  Power 

1.  In  General. —  Congress  cannot  delegate  to  the  courts  or  to  any  other 
tribunals  the  powers  which  are  strictly  and  exclusively  legislative,  but 
Congress  may  delegate  to  others  powers  which  the  legislature  may  rightfully 
exercise. 


Waymon  v.  Southard,  (1825)  10  Wheat. 
42,  6  U.  S.  (L.  ed.)  253.  See  also  Pitts- 
burgh Melting  Co.  v.  Baltimore,  etc.,  R. 
Co.,    (1916)    229   Fed.   214. 

It  is  within  the  power  of  Congress  to 
▼est  in  executive  officers  the  power  to 
promulgate  administrative  rules,  but  this 
is  not  deemed  to  extend  to  the  making 
of  rules  to  subvert  the  statute.  U.  S.  t?. 
Grimaud,  (1911)  220  U.  S.  506,  31  S. 
Ct  480,  55  U.  S.  (L.  ed.)  563;  William- 
son 17.  U.  S.,  (1908)  207  U.  S.  425,  28 
S.  Ct.  163,  52  U.  S.  (L.  ed.)  278;  U.  8. 
v.  United  Verde  Copper  Co.,  (1905)  196 
U.  S.  207,  25  S.  Ct.  222,  49  U.  S.  (L.  ed.) 
449;  Morrill  v.  Jones,  (1882)  106  U.  8. 
466,  1  S.  Ct  423,  27  U.  S.  (L.  ed.)  267; 
St.  Louis  Independent  Packing  Co.  *. 
Houston,  (1914)  215  Fed.  553,  Loecy  v. 
U.  S.,  (1911)   190  Fed.  289. 

Congress  cannot  delegate  its  power  to 
make  a  law,  but  it  can  make  a  law  to 
delegate  a  power  to  an  administrative 
officer  to  determine  a  fact  or  condition 
of  affairs  in  regard  to  which  the  law 
makes  its  own  action  depend.  Daster- 
rignes  v.  U.  S.,  (1903)  122  Fed.  30.  See 
also  St  Louis  Merchants'  Bridge  Termi- 
nal R.  Co.  v.  U.  &,  (1911)   188  Fed.  191. 

Subject  to  the  limited  power  of  legis- 
lation which  by  immemorial  usage  may  be 
delegated  to  the  municipal  bodies  within 


its  control,  and  subject  likewise  to  the 
peculiar  and  exceptional  delegation  of 
legislative  authority  which  Congress  may 
make  to  the  territorial  legislatures  of 
the  territories  of  the  United  States,  it  is 
a  fundamental  principle  of  our  juris- 
prudence that  the  legislative  power  may 
not  be  delegated.  And  it  is  equally  a 
fundamental  dogma  of  our  law  that  no 
more  in  the  domain  of  the  criminal  or 
penal  branch  of  jurisprudence  than  in 
any  other  branch  of  it  can  there  be  a 
vaiid  delegation  of  legislative  authority. 
Indeed,  the  requirement  is  probably  more 
rigM  in  criminal  than  in  civil  matters 
that  legislation  of  the  character  of  penal 
enactment  should  emanate  directly  from 
the  ordinary  organ  of  supreme  legislative 
power  in  the  state.  Prather  v.  U.  S., 
(1896)  9  App.  Caa,  (D.  C.)  88. 

Delegating  powers  not  strictly  legisla- 
tive.—  The  sovereign  power  to  make  na- 
tional laws  is  vested  in  Congresb,  and 
it  is  a  settled  maxim  in  constitutional 
law  that  this  power  cannot  be  delegated. 
This  rule,  however,  applies  only  to  pow- 
ers which  are  strictly  and  exclusively 
legislative,  and  there  is  a  wide  range  of 
subjects  which  may  be  regulated  by  direct 
legislation,  and  for  which  general  pro- 
vision may  be  made  and  power  given  to 
those  who  are  to  act  under  such  general 
provisions  to  fill  up  the  details.  U.  S.  v. 
Ormsbea,  (1896)  74  Fed.  209. 


Congress  in  dealing  with   ceded  territory,  like  the   Philippine   Islands, 
may  delegate  legislative  authority  to  such  agencies  as  it  may  select. 


U.  S.  9.  Heinszen,  (1907)  206  U.  S. 
370,  27  S.  Ct.  742,  51  U.  S.  (L.  ed.)  1098, 
11  Ann.  Caa.  688;  Dorr  v.  TJ.  S.,  (1904) 


195  U.  S.   138,  24  S.  Ct.  808,  49  U.  S. 
(L.  ed.)   128,  1  Ann.  Cas.  697. 


2.  Creation  of  Territorial  Legislatures.—  While  Congress  may  not  dele- 
gate its  general  powers  of  legislation  on  subjects  affecting  the  whole  people, 
it  may,  in  respect  to  any  distinct  district  or  territory  outside  of  all  the 
states,  and  therefore  within  its  absolute  control;  create  a  legal  legislative 
body  and  invest  it  with  legal  legislative  powers.  - 

MeCormiek  v.  Western  Union  Tel.  Co.,   (1897)    79  Fed.*  451, 
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3.  To  Interstate  Commerce  Commission. — The  interstate  commerce  com- 
mission is  not  invested,  and  cannot  be  invested  under  the  Constitution,  with 
legislative  power. 


Interstate  Commerce  Commission  i\ 
Cincinnati,  etc.,  R.  Co.,  (1896)  76  Fed. 
183,  affirmed  (1897)  167  U.  S.  479,  17 
S.  Ct.  896,  42  U.  S.  (L.  ed.)  243.  See 
also  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  (1896)  162  U.  S.  197, 
16  S.  Ct.  666,  40  U.  S.  (L.  ed.)  940; 
IT.  S.  v.  Atchison,  etc.,  R.  Co.,  (1914)  234 
U.  S.  476,  34  S.  Ct.  986,  58  U.  S.  (L.  ed.) 
1408. 

The  commission  may  be  given  power  to 
prescribe  rates.  Louisville,  etc.,  R.  Co. 
1?.  Interstate  Commerce  Commission, 
(1911)    184  Fed.  118. 

The  long  and  fhort  haul  section  of  the 
Interstate  Commerce  Act  of  Feb.  4,  1887, 
as  amended  June  18,  1910,  insofar  con- 
strued as  making  the  discretion  to  exempt 
carriers  from  the  prohibition  in  fact  not 
unlimited,  and  imposing  upon  the  Inter- 
state Commerce  Commission  not  merely 
the  right,  but  also  the  duty,  to  grant  such 
exemption  whenever,  on  investigation,  it 
shall  find  that  no  violation  of  any  section 
of  the  Act  would  thereby  be  involved,  is 
valid.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
(1911)    191  Fed.  856. 


Uniform  system  of  accounting. —  The 
Act  of  Congress  of  June  29,  1906,  pro- 
viding that  the  Interstate  Commerce  Com- 
mission may  prescribe  a  uniform  system 
of  accounting  and  bookkeeping  for  inter- 
state carriers,  is  not  invalid  as  unlaw- 
fully delegating  legislative  power  Inter- 
state Commerce  Commission  v.  Goodrich 
Transit  Co.,  (1912)  224  U.  S.  194,  32 
S.  Ct.  436,  56  U.  S.  (L.  ed.)  729,  the 
court  saying:  "In  section  20,  Congress 
has  authorized  the  Commission  to  require 
annual  reports.  The  act  itself  prescribes 
in  detail  what  those  reports  shall  contain. 
The  Commission  is  permitted,  in  its  dis- 
cretion, to  require  a  uniform  system  of 
accounting,  and  to  prohibit  other  methods 
of  accountii.g  than  those  which  the  Com- 
mission may  prescribe.  In  other  words, 
Congress  has  laid  down  general  rules  for 
the  guidance  of  the  Commission,  leaving 
to  it  merely  the  carrying  out  of  details  in 
the  exercise  of  the  power  so  conferred. 
This,  we  think,  is  not  a  delegation  of 
legislative  authority."  See  also  Kansas 
City  Southern  R.  Co.  v.  U.  S.,  (1913) 
231  U.  S.  423,  34  S.  Ct.  125,  58  TJ.  S. 
(L.  ed.)   296,  52  L.  R.  A.   (N.  S.)   1. 


4.  To  Federal  Reserve  Board. —  The  provision  of  the  act  of  Congress 
establishing  the  Federal  Reserve  Board,  giving  to  that  board  authority  ta 
grant  to  national  banks  the  right  to  act  as  fiduciary,  is  not  invalid  as  con- 
ferring legislative  power  on  that  board. 

Bay  City  First  Nat.  Bank  t\  Union  Trust  Co.,  (1917)  244  U.  S.  416,  37  S.  Ct.  734, 
61  U.  S.  (L.  ed.)   1233. 


5.  Subjects  Delegated  by  Acts  of  Congress. —  a.  Regulations  Making 
Acts  Criminal. —  Regulations  prescribed  by  the  President  and  by  the 
heads  of  departments,  under  authority  granted  by  Congress,  may  be 
regulations  prescribed  by  law,  so  as  lawfully  to  support  acts  done  under 
them  and  in  accordance  with  them,  and  may  thus  have,  in  a  proper 
sense,  the  force  of  law;  but  it  does  not  follow  that  a  thing  required  by 
them  is  a  thing  so  required  by  law  as  to  make  the  neglect  to  do  the  thing 
a  criminal  offense  in  a  citizen,  where  a  statute  does  not  distinctly  make  the 
neglect  in  question  a  criminal  offense. 


U.  S.  v.  Eaton,  (1892)  144  U.  S.  688, 
12  S.  Ct.   764,  36  U.  S.    (L.  ed.)    591. 

"  Implied  authority  in  an  executive  offi- 
cer or  department  to  repeal,  extend,  or 
modify  an  act  of  Congress  may  not  be 
lawfully  inferred  from   authority  to  en- 


force it,  and  a  regulation  of  the  Secretary 
of  the  Treasury,  or  any  other  executive 
officer,  made  under  legislative  authority 
to  make  rules  to  enforce  an  act  of  Con- 
gress, which  has  the  effect  to  subject 
classes  of  property  to  forfeiture  and 
classes  of  persons  to  fines  and  penalties 
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under  the  act,  that   are  excluded   there-  and  define  the  crime  and  affix  the  punish- 

from  by  the  terms  of  the  law,  is  unau-  ment.     It  is  not  competent  for  Congress 

thorized  and  void.    .    .    .    The  definition  to  delegate  to  the  President  or  the  head 

of  offenses,  the  classification  of  offenders,  of  an  executive  department  the  power  to 

and  the  prescription  of  the   punishment  declare    what    facts    shall    constitute    an 

they    shall    suffer,    are    legislative,    and  <  ffense.     It  is  competent  for  Congress  to 

neither  executive  nor  judicial,  functions.  commit   to    the   executive    the    power    to 

And  forfeitures,  fines,  and  penalties  may  determine  when  the  occasion,  provided  by 

not  be  prescribed,    imposed,    or    inflicted  the   law   itself   for   its  going   into   effect, 

for  violations  of  a  regulation  of  an  execu-  has    occurred,    and    whether    the    facts, 

tive  department   without   previous   legis-  which   the   law   makes   conditions   to   its 

lative    prescription."      U.    S.    r.     11,150  operation  or  to   a  partial   or  temporary 

Pounds  of  Butter,  (1912)   195  Fed.  657.  suspension  of  its  operation,  exist,  and  also 

to   provide   for   the   details   of   the   law's 

"A  crime   can   only   be   created    by   a  administration."    U.  S.  v.  Louisville,  etc, 

public  act,  and  the  language  of  the  act  R.  Co.,  (1910)   176  Fed.  942. 
must  be  sufficient  to  completely  declare 

The  Act  of  June  4,  1888,  provides  that  "  Every  person  who  unlawfully 
cuts,  or  aids  or  is  employed  in  unlawfully  cutting,  or  wantonly  destroys 
or  procures  to  be  wantonly  destroyed,  any  timber  standing  upon  the 
land  of  the  United  States  which,  in  pursuance  of  law,  may  be  reserved 
or  purchased  for  military  or  other  purposes,  or  upon  any  Indian  reserva- 
tion, or  lands  belonging  to  or  occupied  by  any  tribe  of  Indians  under 
authority  of  the  United  States,  shall  pay  a  fine  of  not  more  than  five 
hundred  dollars  or  be  imprisoned  not  more  than  twelve  months,  or 
both,  in  the  discretion  of  the  court/ '  Congress  cannot  delegate  its 
legislative  power  so  as  to  authorize  an  administrative  officer,  by  the 
adoption  of  regulations,  to  create  an  offense  and  prescribe  its  punish- 
ment, but  this  statute  proclaims  a  punishment  for  the  offense  which  in 
general  terms  is  defined  by  law,  the  regulation  dealing  only  with  the 
matter  of  detail  and  administration  necessary  to  carry  into  effect  the 
object  of  the  law. 

Forest  reservations  —  Statutory  Con-  made  by  the  Secretary  of  the  Interior  for 
struction,   (1898)   22  Op.  Atty.-Gen.  266.       the  protection   of  forest   reservations,   is, 

in   substance   and   effect,   a  delegation   of 

An  Act  of  Congress,  so  far  as  it  de-  legislative  power  to  administrative  offi- 
clares  to  be  a  crime  any  violation  of  the  cers.  U.  S.  r.  Blasingame,  (1900)  116 
rules   and    regulations    thereafter    to    be      Fed.  654. 

b.  Regulating  Transportation  of  Animals  and  Animal  Products. — 
The  act  of  Congress  (Feb.  2,  1903,  32  Stat,  at  L.  791),  authorizing  the 
Secretary  of  Agriculture  to  establish  rules  and  regulations  concerning  the 
transportation  of  live  stock  in  interstate  commerce,  and  to  prevent  the  intro- 
duction or  dissemination  of  contagion  of  any  communicable  disease  of 
animals  from  foreign  countries  or  from  one  state  to  another,  is  valid. 

U.  S.  0.  Pennsylvania  Co.,  (1916)  235  Congress  of  June  29.  1906.  which  fixes 
Fed.  961.  the  period   of  28  hours   as  the  limit   of 

the  time  of   continuous   carriage   of  live 

Extending  time  for  continuous  trans-  stock  without  rest,  food,  and  water,  with 
poztation    of    live    stock. —  The    Act    of      a  proviso  that  the  shipper  may,  if  the 
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circumstances  seem  to  him  to  justify  it,  shipped  or  in  transit.    Southern  Pac.  Co. 
extend  the  time  to  a  period  of  36  hours,      t>.  U.  S.,   (1909)    171  Fed.  360;  U.  S.  v. 
is   not  invalid    as   delegating   legislative      Oregon  R.,  etc.,  Co.,  (1908)   163  Fed.  640. 
power  to  the  owner  or  custodian  of  stock 

c.  To  Find  Facts  to  Determine  Operation  of  Tariff  Reciprocity 
Provisions. —  Congress  cannot  delegate  its  legislative  power  to  the  Presi- 
dent. An  Act  of  Congress,  passed  for  the  purpose  of  securing  the  recipro- 
cal trade  with  countries  producing  and  exporting  sugar,  molasses,  coffee, 
tea,  and  hides,  in  which  Congress  determines  that  its  provisions  permitting 
the  free  introduction  of  such  articles  should  be  suspended  as  to  any  country 
producing  and  exporting  them  that  imposed  exactions  and  duties  on  the 
agricultural  and  other  products  of  the  United  States  which  the  President 
deemed  reciprocally  unequal  and  unreasonable,  was  held  to  be  valid. 
"  Nothing  involving  the  expediency  or  the  just  operation  of  such  legisla- 
tion was  left  to  the  determination  of  the  President.  The  words,  '  he  may 
deem/  in  the  third  section,  of  course  implied  that  the  President  would 
examine  the  commercial  regulations  of  other  countries  producing  and 
exporting  sugar,  molasses,  coffee,  tea,  and  hides,  and  form  a  judgment  as 
to  whether  they  were  reciprocally  equal  and  reasonable,  or  the  contrary, 
in  their  effect  upon  American  products.  But  when  he  ascertained  the  fact 
that  duties  and  exactions,  reciprocally  unequal  and  unreasonable,  were 
imposed  upon  the  agricultural  or  other  products  of  the  United  States  by 
a  country  producing  and  exporting  sugar,  molasses,  coffee,  tea,  or  hides, 
it  became  his  duty  to  issue  a  proclamation  declaring  the  suspension,  as  to 
that  country,  which  Congress  had  determined  should  occur.  He  had  no 
discretion  in  the  premises  except  in  respect  to  the  duration  of  the  suspension 
so  order ed." 

Field  v.  Clark,  (1892)  143  U.  S.  692,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294,  affirming 
In  re  Sternbach,    (1890)    44  Fed.  413. 

d.  To  Establish  Uniform  Standards  of  Quality  of  Imports. —  A  stat- 
ute expressing  the  purpose  to  exclude  the  lowest  grades  of  tea,  whether 
demonstrably  inferior  in  purity,  or  unfit  for  consumption,  or  presumably 
so  because  of  their  inferior  quality,  and  authorizing  the  Secretary  of  the 
Treasury  to  adopt  uniform  standards  to  effectuate  the  legislative  policy, 
is  not  invalid  as  an  unauthorized  delegation  of  legislative  power. 

i  Buttfield  v.  Stranahan,  (1904)   192  U.  S.  493,  24  S.  Ct.  349,  48  U.  S.   (L.  ed.)   525. 

!  See  also  Buttfield  v.  Bidwell,  (1899)  94  Fed.  126,  affirmed  (1899)  96  Fed.  328. 

!  • 

In  Providing  in  the  Act  of  March  2, 1897,  that  the  secretary  of  the  treasury 
should  establish  uniform  standards  of  purity ;  quality,  and  fitness  for  con- 
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gumption  of  all  kinds  of  imported  teas,  Congress  did  not  delegate  to  that 
officer  any  of  its  legislative  power.  This  was  simply  one  of  the  means 
devised  by  Congress  for  carrying  out  its  expressed  will  that  no  impure  or 
adulterated  teas  should  be  admitted  into  the  United  States ;  and  the  power 
to  establish  such  uniform  standards,  being  one  calling  for  the  exercise  of 
judgment  and  discretion  in  the  consideration  of  facts  relating  to  the  quali- 
ties of  different  kinds  of  teas  and  the  manner  of  their  adulteration,  was 
one  which  might  properly  be  conferred  on  that  officer. 

Sang  Lung  v.  Jackson,  (1898)  86  Fed.  506. 

e.  To  Prescribe  Tests  for  the  Classification  of  Commodities. —  The 
Aet  of  Congress  of  July  24,  1897,  is  not  invalid  in  authorizing  the  Secre- 
tary of  the  Treasury  to  issue  regulations  governing  the  sampling  and 
classification  of  imported  sugars. 

American  Sugar  Refining  Co.  t>.  U.  S.,  (1008)  211  U.  S.  155,  29  S.  Ct.  89,  63 
U.  S.  (L.  ed.)   129. 

/.  Kegulations  Prohibiting  Importation  of  Spirits  into  Alaska. — 
Congress  has  power  to  authorize  the  President  to  make  a  regulation  pro- 
hibiting the  importation  of  pure  spirits  into  the  district  of  Alaska,  under 
such  penalties  as  Congress  may  have  prescribed.  It  was  simply  authorizing 
the  President  to  determine  and  declare  when  and  how  far  the  statute  should 
go  into  effect. 

The  Louisa  Simpson,    (1871)   2  Sawy.  57,  15  Fed.  Cas.  No.  8,533. 

g.  Regulations  to  Protect  Improvements  in  Navigable  Eivers. — 
Section  5  of  the  Act  of  August  11,  1888,  authorizing  the  secretary  of  war  to 
make  such  rules  and  regulations  as  might  be  necessary  to  protect  the 
improvements  then  being  made  on  the  South  Pass  of  the  Mississippi  river, 
and  to  prevent  any  obstructions  in  said  pass  or  injury  to  the  work  then 
being  done  by  the  government  upon  the  improvements  being  made,  and 
providing  further  that  any  violation  of  the  rules  and  regulations  so  made 
should  constitute  a  misdemeanor  against  the  United  States,  is  not  invalid 
as  delegating  legislative  powers  to  the  secretary  of  war.  If  the  law  empow- 
ered the  secretary  of  war,  by  rule  or  regulation,  to  make  a  certain  act 
criminal,  and  punishable  as  such,  then  this  prosecution  would  not  be  main- 
tainable i  but  it  is  not  the  rule  and  regulation  which  declares  the  violation 
thereof  af  crime;  and  punishable.  All  that  the  secretary  is  authorized  to  do 
is  to  make  the  rule  and  regulation. 
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Section  4  of  the  Act  of  August  18,  1S94,  providing:  "  That  it  shall  be  th* 
duty  of  the  secretary  of  war  to  prescribe  such  rules  and  regulations  for  the 
use,  administration,  and  navigation  of  any  or  all  canals  and  similar  works 
of  navigation  that  now  are  or  that  hereafter  may  be  owned,  operated,  or 
maintained  by  the  United  States  as  in  his  judgment  the  public  necessity 
may  require;  such  rules  and  regulations  shall  be  posted  in  conspicuous 
and  appropriate  places  for  the  information  of  the  public ;  and  every  person 
and  every  corporation  which  shall  knowingly  and  wilfully  violate  such 
rules  and  regulations  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  in  any  district  court  of  the  United  States  within  whose 
territorial  jurisdiction  such  offense  may  have  been  committed,  shall  be 
punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
(in  case  of  a  natural  person)  not  exceeding  six  months,  in  the  discretion  of 
the  court,' '  is  not  unconstitutional  as  a  delegation  of  legislative  power, 
and  regulations  adopted  and  promulgated  thereunder  have  the  force  and 
effect  of  law. 

U.  S.  v.  Ormsbee,   (1896)    74  Fed.  208. 

ft.  To  Determine  Whether  a  Bridge  Is  or  Will  Be  an  Obstruction 
to  Navigation. — An  Act  of  Congress  authorizing  the  erection  of  a  bridge 
is  not  invalid  for  providing  ' '  That  the  secretary  of  war  is  hereby  author- 
ized and  directed,  upon  receiving  said  plan  and  map  and  other  information, 
and  upon  being  satisfied  that  a  bridge  built  on  such  a  plan  and  at  said 
locality  will  conform  to  the  prescribed  conditions  of  this  Act,  not  to 
obstruct,  impair,  or  injuriously  modify  the  navigation  of  said  river,  to 
notify  the  said  company  that  he  approves  the  same;  and  upon  receiving 
such  notification  the  said  company  may  proceed  to  the  erection  of  said 
bridge,  conforming  strictly  to  the  approved  plan  and  location.' ' 

Miller  v.  New  York,  (1883)  109  U.  S.  tion.  Its  power,  therefore,  to  determine 
393,  3  S.  Ct.  228,  27  U.  S.  (L.  ed.)  971,  what  shall  not  be  deemed,  so  far  as  that 
in  which  case  the  court  said:  "By  sub-  commerce  is  concerned,  an  obstruction,  is 
mitting  the  matter  to  the  secretary,  Con-  necessarily  paramount  and  conclusive.  It 
gress  did  not  abdicate  any  of  its  author-  may  in  direct  terms  declare  absolutely, 
ity  to  determine  what  should  or  should  or  on  conditions,  that  a  bridge  of  a  par- 
not  be  deemed  an  obstruction  to  the  navi-  ticular  height  shall  not  be  deemed  such 
gation  of  the  river.  It  simply  declared  an  obstruction,  and,  in  the  latter  case, 
that,  upon  a  certain  fact  being  estab-  make  its  declarations  take  effect  when 
lished,  the  bridge  should  be  deemed  a  those  conditions  are  complied  with.  The 
lawful  structure,  and  employed  the  secre-  Act  in  question,  in  requiring  the  approval 
tary  of  war  as  an  agent  to  ascertain  that  of  the  Secretary  before  the  construction 
fact.  Having  power  to  regulate  commerce  of  the  bridge  was  permitted,  was  not 
with  foreign  nations  and  among  the  sev-  essentially  different  from  a  great  mass 
era!  states,  and  navigation  being  a  branch  of  legislation  directing  certain  measures 
of  that  commerce,  it  has  the  control  of  to  be  taken  upon  the  happening  of  par- 
nil  navigable  waters  between  the  states,  ticular  contingencies  or  the  ascertainment 
or  connecting  with  the  ocean,  so  as  to  of  particular  information.  The  execution 
preserve   and  protect  their  free  naviga-  of  a  vast  number  of  measures  authorised 
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by  Congress,  and  carried  out  under  the 
direction  of  heads  of  departments,  would 
fo  defeated  if  such  were  not  the  case. 
Hie  efficiency  of  an  Act  as  a  declaration 
of  legislative  will  must,  of  course,  come 
from  Congress,  but  the  ascertainment  of 
the  contingency  upon  which  the  Act  shall 
take  effect  may  be  left  to  such  agencies 
as  it  may  designate."  See  also  Mononga- 
hela  Bridge  Co.  v.  U.  S.,  (1910)  216  U. 
S-  177,  30  S.  Ct.  35«,  54  U.  S.  (L.  ed.) 
436. 


Congress,  in  the  exercise  of  its  power 
to  regulate  commerce  and  navigation,  can 
itself  approve  the  plan  of  a  bridge  to  be 
•built  across  navigable  waters,  and  it  can 
prescribe  a  mode  in  which  it  can  be  done. 
Hence  it  is  competent  for  it  to  devolve 
upon  the  Secretary  of  War  the  power  to 
approve  or  prescribe  the  plan  for  the  con- 
struction of  such  a  bridge.  By  so  doing 
it  does  not  abdicate  its  power,  but  pro- 
vides an  agency  for  the  complete  and 
practical  exercise  of  its  power.  People  v. 
Kelly,   (1879)   76  N.  Y.  482. 


To  declare  a  bridge  an  obstruction  to  navigation. —  An  Act  of  Congress 
providing  that  the  secretary  of  war  may  declare  any  bridge  over  navigable 
waters  to  be  an  obstruction  to  the  free  navigation  of  such  waters,  and,  after 
giving  the  parties  a  reasonable  opportunity  to  be  heard,  may  give  notice 
to  the  persons  owning  or  controlling  such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  safe  and  unobstructed,  is  not  invalid 
as  a  delegation  of  legislative  power. 


Union  Bridge  Co.  v.  U.  S.,  (1907)  204 
U.  S.  364,  27  S.  Ct.  367,  51  U.  S.  (L.  ed.) 
523.  See  also  Hannibal  Bridge  Co.  i\ 
U.  S.,  (1911)  221  U.  S.  194,  31  S.  Ct.  603, 
56  U.  S.  (L.  ed.)  699;  E.  A.  Chatfield  Co. 
o.  New  Haven,  (1901)    110  Fed.  793. 

It  is  not  an  unconstitutional  delegation 
of  the  legislative  functions  for  Congress 
to  intrust  to  the  Secretary  of  War  the 
power  to  declare  what  is  an  unreasonable 
obstruction  of  navigation.  Navigable 
Waters,  (1896)  21  Op.  Atty.-Gen.  430. 

The  Act  of  Sept.  19,  1890,  amending 
the  Act  of  Aug.  11,  1888,  providing  that 
whenever  the  Secretary  of  War  has  good 
reason  to  believe  that  a  bridge  is  an  un- 
reasonable obstruction  to  navigation  he  is 
to  give  notice  to  the  parties  owning  or 
controlling  the  same  —  after  first  giving 
them  reasonable  opportunity  to  be  heard 


—  to  make  such  alterations  as  he  may 
specify,  and,  upon  their  failure  or  refusal 
to  make  the  same  within  a  reasonable 
time,  they  are  deemed  guilty  of  a  misde- 
meanor, and  the  Secretary  may  direct  the 
institution  of  criminal  proceedings,  is  not 
void  as  conferring  on  the  Secretary  of 
War  authority  to  determine  matters  that 
are  legislative  in  their  nature.  U.  S.  t?. 
Rider,  (1892)  50  Fed.  408,  reversed  on 
other  grounds.  Rider  v.  U.  S.,  (1900)  178 
U.  S.  251,  20  S.  Ct.  838,  44  U.  S.  (L.  ed.) 
1057. 

Congress  cannot  delegate  to  the  Secre- 
tary of  War  the  power  to  determine 
whether  a  bridge  lawfully  constructed  is 
so  much  of  an  obstruction  to  navigation 
that  the  public  interests  require  it  to  be 
remodeled  or  wholly-  removed.  U.  S.  v. 
Keokuk,  etc.,  Bridge  Co.,  (1891)  45  Fed. 
181. 


t.  To  Prescribe  Limits  of  Discharge  of  Refuse  on  Tidal  Waters. — 
An  Act  of  Congress  prohibiting  the  deposit  of  refuse,  dirt,  ashes,  cinders, 
mud,  sand,  dredgings,  sludge,  acid,  or  any  other  matter  of  any  kind  other 
than  that  flowing  from  streets,  sewers,  and  passing  therefrom  in  a  liquid 
state,  in  the  tidal  waters  of  the  harbor  of  New  York,  or  its  adjacent  or 
tributary  waters,  or  in  those  of  Long  Island  Sound,  within  the  limits 
which  shall  be  prescribed  by  the  supervisor  of  the  harbor,  requiring  per- 
*ms  proposing  "  to  take  or  tow  such  forbidden  matter  to  the  place  of 
deposit  to  apply  for  and  obtain  from  the  supervisors  of  the  harbor 
appointed  hereunder  a  permit  defining  the  preeise  limits  within  which  the 
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discharge  of  such  scows  or  boats  may  be  made,"  and  declaring  any  devia- 
tion from  such  dumping  or  discharging  place  specified  in  such  permit  to 
be  a  misdemeanor,  is  not  invalid  as  a  delegation  of  legislative  power  to  the 
supervisor.  Congress  did  not  thereby  delegate  to  the  supervisor  any  of  its 
power  "  to  regulate  commerce,"  and  the  included  control  of  the  navigable 
waters  of  the  United  States.  The  supervisor  is  not  authorized  to  declare 
that  dumping  refuse  of  various  kinds  is  obstructive  or  injurious  to  naviga- 
tion, and  punishable.  He  is  merely  directed  to  overlook  the  detailed  opera- 
tion of  such  dumping,  to  the  end  that  the  deposit  shall  not  be  hurtful  to 
navigation. 

U.  S.  v.  Romard,   (1898)   89  Fed.  156. 

j.  Regulations  for  Protection  of  Timber  on  Public  Lands. — An  Act 
of  Congress  authorizing  the  secretary  of  the  interior  to  "  make  such  rules 
ind  regulations  and  establish  such  service  as  will  insure  the  objects  of  such 
reservations,  namely,  to  regulate  their  occupancy  and  use  and  to  preserve 
the  forests  thereon  from  destruction/ '  was  held  not  to  be  invalid  as  a  dele- 
gation of  legislative  power  to  an  executive  officer. 

Dastervignes  t\  U.  S.,  (1903)    122  Fed.  move,,  for  building,  agricultural,  mining, 

30,  affirming    (1902)    118  Fed.   199.     See  or  other  domestic  purposes,  any  timber  or 

also  U.  S.  v.  Grimaud,   (1911)  220  U.  S.  other  trees  growing  or  being  on  the  public 

506,  31  S.  Ct,  480,  55  U.  S.  (L.  ed.)  563;  lands,   said   lands   being  mineral,   •   •    • 

Light  v.  U.  S.,   (1911)   220  U.  S.  523,  31  subject  to  such  rules  and  regulations  as 

S.  Ct.  485,  55  U.  S.   (L.  ed.)   570;  U.  S.  the   Secretary   of   the   Interior   may   pre- 

v.  Rizzinelli,   (1910)    182  Fed.  675.  scribe   for   the   protection   of   the  timber 

and    of   the    undergrowth   growing   upon 

An  Act   of   Congress   providing  "That  such  lands,   and   for  other   purposes,"   is 

aU  citizens  of  the  United  States  and  other  not  invalid  as  delegating  to  the  Secretary 

persons  bona  fide  residents  of  *  *  *  Mon-  of  the  Interior  legislative  powers.     U.  S. 

tana,  *  *  *  shall  be,  and  are  hereby,  au-  t?.  Williams,  (1887)  6  Mont.  392,  12  Pac 

thorized   and   permitted   to   fell   and   re-  851. 

k.  To  Determine  Operation  of  Federal  Anti-trust  Act. —  The  Act  of 
Congress  of  July  2,  1890,  known  as  the  Anti-trust  Act,  in  leaving  to  the 
judiciary  the  duty  of  determining  whether  certain  acts  come  within  the 
operation  of  the  statute,  is  not  open  to  the  objection  that  it  is  not  susceptible 
of  being  enforced  by  the  courts  because  it  cannot  be  carried  out  without  a 
judicial  exertion  of  legislative  power. 

Standard  Oil  Co.  t>.  U.  S.,  (1911)  221  U.  S.  1,  31  S.  Ct.  502,  55  U.  S.  (L.  ed.) 
619,  Anri.  Cas.  1912D  734,  34  L.  R.  A.    (N.  S.)   834. 

I.  Granting  National  Bank  Authority  to  Act  as  Fiduciary. —  The 
Federal  Reserve  Act,  in  providing  that  the  Federal  Reserve  Board  shall  be 
authorized  to  grant  by  special  permit  to  national  banks,  when  not  in  con- 
travention of  state  or  local  law,  the  right  to  act  as  trustee,  executor,  admin- 
istrator or  registrar  of  stocks  and.  bonds  under  such  rules  and  regulations 
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as  the  board  may  prescribe,  is  not  invalid  as  delegating  legislative  power 
to  the  board. 

People  v.  Brady,   (1916)   271  111.  100,  110  N.  E.  864,  Ann.  Cas.  1917C  1093. 

m.  To  Find  Pacts  as  to  Taxable  Adulterations. — A  regulation  of  the 
commissioner  of  internal  revenue,  promulgated  with  the  approval  of  the 
secretary  of  the  treasury  under  the  authority  of  the  Act  of  May  9,  1904, 
that  butter  containing  sixteen  per  cent,  or  more  of  water,  milk,  or  cream 
should  be  classified  as  adulterated  butter  under  the  act  and  taxable  as  such, 
is  valid. 

Coopersville  Co-operative  Creamery  Co.  v.  Lemon,   (1908)    163  Fed.  146. 

n.  To  Prescribe  Marks  on  Packages  of  Oleomargarine. — An  Act  of 
Congress  requiring  the  retail  dealers  in  oleomargarine  to  pack  it  in  suitable 
wooden  or  paper  packages,  "  which  shall  be  marked  and  branded  as  the 
commissioner  of  internal  revenue,  with  the  approval  of  the  secretary  of  the 
treasury,  shall  prescribe,"  involves  no  unconstitutional  delegation  of  power. 

In  re  Kollock,  (1897)  165  U.  S.  532,  17  S.  Ct.  444,  41  U.  S.  (L.  ed.)  813.  See  also 
Lockwood  v.  U.  S.,  (1909)   178  Fed.  437. 

o.  Enabling  People  of  a  Territory  to  Provide  for  Transfer  of 
Causes  on  Admission  as  a  State. —  The  provision  in  the  Act  of  Congress 
enabling  the  people  of  Utah  to  form  a  constitution  and  state  government, 
empowering  the  convention  provided  for  to  provide  by  ordinance  "  for  the 
transfer  of  actions,  cases,  and  proceedings,  and  such  matters  pending  in 
the  Supreme  or  District  Courts  of  the  territory  of  Utah,  at  the  time  of  the 
admission  of  the  said  state  into  the  Union,  to  such  courts  as  shall  be  estab- 
lished under  the  constitution  to  be  thus  formed,  or  to  the  Circuit  or  District 
Court  of  the  United  States  for  the  district  of  Utah,  and  no  indictment, 
action,  or  proceeding  shall  abate  by  reason  of  any  change  in  the  courts, 
but  shall  be  proceeded  with  in  the  state  or  United  States  courts,  according 
to  the  laws  thereof  respectively/ '  was  a  valid  delegation  of  legislative 
power. 

McCormick  v.  Western  Union  Tel.  Co.,    (1897)   79  Fed.  460. 

p.  Regulations  for  Enrolling  Militia. —  The  provision  in  the  Act  of 

July  17,  1862,  in  which  discretionary  authority  was  vested  in  the  President 

for  executing  the  draft,  in  the  following  language:     "If,  by  reason  of 

defects  in  existing  laws,  or  in  the  execution  of  them  in  the  several  states, 

.or  any  of  them,  it  shall  be  found  necessary  to  provide  for  enrolling  the 
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militia  and  otherwise  putting  this  Act  into  execution,  the  President  is 
authorized  in  such  cases  to  make  all  necessary  rules  and  regulations;  and 
the  enrollment  of  the  militia  shall  in  all  cases  include  all  able-bodied  male 
citizens  between  the  ages  of  eighteen  and  forty-five,  and  shall  be  appor- 
tioned among  the  states  according  to  representative  population,"  was  held 
not  to  be  an  invalid  delegation  of  legislative  power  to  the  President. 

In  re  Griner,  (1863)  16  Wis.  432.    See  also  In  re  Wehlita,  (1863)   16  Wis.  443. 

6.  Judicial  Notice  of  Regulations  Having  the  Force  of  Law. —  Wherever, 
by  the  express  language  of  any  Act  of  Congress,  power  is  intrusted  to  either 
of  the  principal  departments  of  government  to  prescribe  rules  and  regula- 
tions for  the  transaction  of  business  in  which  the  public  is  interested,  and 
in  respect  to  which  they  have  a  right  to  participate,  and  by  which  they  are 
to  be  controlled,  the  rules  and  regulations  prescribed  in  pursuance  of  such 
authority  become  a  mass  of  that  body  of  public  records  of  which  the  courts 
take  judicial  notice. 

Caha  v.  U.  S.,    (1894)    152  U.  S.  222,  Jones  a.  U.  S.,  (1890)    137  U.  8.  202,  11 

14   S.    Ct.   513,   38   U.   S.    (L.   ed.)    415,  S.  Ct.  80,  36  U.  S.   (L.  ed.)  691;  Knight 

citing   U.   S.   v.   Teachmaker,    (1859)    22  c.  U.  S.  Land  Assoc.,    (1891)    142  U.  8. 

How.  392,  16  U.  S.  (L.  ed.)  353;  Romero  161,  12  S.  Ct.  258,  35  U.  S.  (L.  ed.)  974; 

v.  U.  S.,    (1863)    1  Wall.   721,   17  U.  S.  Jenkins  v.  Collard,  (1892)   145  U.  S.  546, 

(L.  ed.)  627;  Armstrong  v.  U.  S.,  (1871)  12  S.  Ct.  868,  36  U.  S.   (L.  ed.)  812. 
18   WaU.    154,   20   U.   S.    (L.    ed.)    614; 

in.  Power  to  Pass  Retrospective  Statutes 

The  power  of  Congress  to  pass  laws  on  subjects  within  the  acknowledged 
scope  of  the  constitutional  grant  of  legislative  power  is  not  restricted  to 
laws  prospective  in  their  operation.  Many  retrospective  statutes  have  been 
passed  by  Congress,  and  whenever  their  power  to  do  so  has  been  questioned, 
it  has  been  sustained. 

Schenck  v.  Peay,    (1869)    21   Fed.  Cas.  (L.   ed.)    479.     See   also   United   Pacific 

No.  12,451,  citing  U.  S.  t\  Schooner  Peggy,  R.   Co.  r.  Snow,    (1913)    231   XT.   S.  204, 

(1801)    1  Cranch   103,  2  U.  S.    (L.  ed.)  34   S.   Ct.    104,  58   U.  S.    (L.   ed.)    184; 

49;   Sampeyreac  t\  IT.  S.,    (1833)    7  Pet.  Johannessen   r.  U.   S.,    (1912)    225  U.   S. 

222,  8  U.  S.  (L.  ed.)  665;  The  Brig  Amy  227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed.)  1066. 
Warwick,   (1862)   2  Black  670,  17  U.  S. 


ARTICLE  I,   SECTION  2 
M  The  House  of  Representatives  shall  be  composed  of  members  chosen 
every  second  year  by  the  people  of  the  several  states,  and  the  electors 
in  each  state  shall  have  the  qualifications  requisite  for  electors  of  the 
most  numerous  branch  of  the  state  legislature." 

I.  What  Does  Not  Constitute  Membership,  327. 
II.  Length  of  Term,  327. 

III.  Right  to  Vote,  327. 

IV.  Qualifications  of  Voters,  328. 

V.  Election  by  Minority  of  Voters,  328. 
VI.  Right  of  State  Council  to  Decide  on  Tie  Vote,  328. 
VII.  District  in  a  State  of  Insurrection,  329. 
VIII.  Delegates  from  Territories,  329. 

1.  In  General,  329. 

2.  Right  of  Alien  to  Sit  as  Delegate,  329. 

3.  From  Unorganized  Territory,  329 

4.  Length  of  Term,  330. 

L  What  Does  Not  Constitute  Membership 

"  Election  does  not  of  itself  constitute  membership,  although  the  period 
may  have  arrived  at  which  the  congressional  term  commences.  •  •  • 
Neither  does  a  return  confer  membership.  *  *  *  Neither  do  election  and 
return  create  membership. ' ' 

Hammond  t?.  Herri ck,  CI.  &  H.  El.  Cas.  287. 

n.  Length  of  Term 

11  The  Constitution  does  not  define  the  time  for  which  representatives 
shall  be  chosen.  It  is  satisfied,  provided  the  choice  take  place  at  any  time 
in  every  second  year.    The  rest  is  left  to  the  discretion  of  each  state/' 

Hammond  v.  Herrick,  CI.  A  H.  El.  Cas.  287. 

m.  Bight  to  Vote 

The  right  to  vote  for  members  of  the  Congress  of  the  United  States  is 
not  derived  merely  from  the  constitution  and  laws  of  the  state  in  which 
they  are  chosen,  but  has  its  foundation  in  the  Constitution  of  the  United 

States. 

Wiley  v,  Sinkler,   (1900)   179  U.  S.  62,  ed.)    1005;  Ex  p.  Yarbrough,   (1884)    110 

21  S.  Ct.  17,  45  U.  S.   (L.  ed.)   84.     S«e  U.  S.  651,  4  S.  Ct.  152,  28  U.  S.  (L.  ed.) 

also  Swafford  t:.  Templeton,    (1902)    185  274;  U.  S.  t\  Aczel,  (1915)  219  Fed.  917; 

U.  S.  487,  22  S.  Ct.  783,  46  U.   S.    (L.  Knight  v.  Shelton,   (1905)    134  Fed.  426. 

This  clause  confers  the  right  to  vote  for  members  of  Congress  on  such 
electors  in  a  state  as  are  qualified  by  its  laws,  as  electors  of  the  most  numer- 

1327] 
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oils  branch  of  the  state  legislature,  and  this  is  a  right  which  Congress  has 
power  to  protect  by  law.  Section  5520,  R.  S.,  repealed  by  the  Act  of  Con- 
gress of  February  8,  1894,  was  held  to  be  valid,  under  this  clause  and 
section  4  of  this  article. 

U.  S.  v.  Goldman,  (1878)  3  Woods  187,  25  Fed.  Oas.  No.  15,226.  See  U.  S.  *. 
Crosby,  (1871)  1  Hughes  448,  25  Fed.  Oas.  No.  14,898. 

IV.  Qualifications  of  Voters 

The  states,  in  prescribing  the  qualifications  of  voters  for  the  most  numer- 
ous branch  of  their  own  legislatures,  do  not  do  this  with  reference  to  the 
election  for  members  of  Congress.  Nor  can  they  prescribe  the  qualifica- 
tion for  voters  for  those  eo  nomine.  They  define  who  are  to  vote  for  the 
popular  branch  of  their  own  legislature,  and  the  Constitution  of  the  United 
States  says  the  same  persons  shall  vote  for  members  of  Congress  in  that 
state.  It  adopts  the  qualification  thus  furnished  as  the  qualification  of  its 
own  electors  for  members  of  Congress.  It  is  not  true,  therefore,  that 
electors  for  members  of  Congress  owe  their  right  to  vote  to  the  state  law 
in  any  sense  which  makes  the  exercise  of  the  right  to  depend  exclusively 
on  the  law  of  the  state. 

Exp.  Yarbrough,  (1884)  110  U.  S.  663,  383,  35  S.  Ct.  904,  69  XL  S.  (L.  ed.) 
4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  274.  See  1355;  Felix*.  U.  S.,  (1911)  186  Fed.  686. 
also  U.  S.  v.  Mosley,   (1915)    238  U.  6. 

V.  Election  by  Minority  of  Voters 

A  representative  cannot  be  elected  by  a  minority  of  voters. 

Bowen  t?.  De  Large,  Smith  EL  Gas.  99;  McKee  v.  Young,  2  Bart.  El.  Caa.  422; 

Maxwell  v.  Cannon,  Smith  El.  Caa.  182;  Christy  v.  Winpy,  2  Bart.  El.  Oas.  464; 

Smith  v.   Brown,  2   Bart.   El.  Caa.   395;  Jones   v.   Mann,   2   Bart.    El.    Cos.    471; 

Blakey  v.  GoUoday,  2  Bart.  EL  Caa.  417;  Cannon  v.  Campbell,  2  Ell  aw.  El.  Caa.  604. 

When  one  of  two  candidates  is  ineligible,  the  votes  given  for  him  are  of  no 
effect,  and  the  other  candidate  is  elected. 

Wallace  v.  Simpson,  2  Bart.  EL  Caa.  Caa.  395;  and  this  proposition  did  not 
731,  attempting,  but  failing,  to  distinguish  .  receive  the  sanction  of  a  majority  of  the 
the  case  of  Smith  v.  Brown,  2  Bart.  EL      committee. 

VI.  Bight  of  State  Council  to  Decide  on  Tie  Vote 

Where  two  candidates  had  an  equal  number  of  votes,  the  governor  and 
council,  assuming  to  act  under  a  state  law,  proceeded  to  decide  between 
them  which  should  be  the  representative,  and  gave  their  certificate  of  elec- 
tion to  one  who  became  the  sitting  member.    This  proceeding,  being  illegal 
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and  unwarranted  by  the  Constitution,  was  not  admitted  as  evidence  of  his 
right  to  a  seat  in  the  house. 

Reed  p.  Gosden,  CI.  &  H.  El.  Cas.  353,  ner  in  which  the  choice  shall  be  made, 

wherein  it  was  said:     "The  term  'elec-  If,   therefore,   the   legal   electors,   on   the 

tion '  must  mean  the  act  of  choosing,  per-  day  appointed,  shall  fail  to  make  a  choice 

formed  by  the  qualified  electors,  in  con-  it   is   confidently  believed  that  no   other 

formity    with    the    requisitions    of    the  authority  of  the  state  can,  at  any  other 

constitution  and  laws  regulating  the  man-  time,  make  good  this  defect." 

VII.  District  in  a  State  of  Insurrection 

Where  a  greater  portion  of  a  congressional  district  is  in  a  state  of  insur- 
rection, and  violence  is  threatened  to  those  participating  in  an  election  of 
representatives,  an  attempted  election  in  which  only  a  small  percentage 
of  the  voters  participate  is  invalid. 

Graffin,  1  Bart.  £1.  Cas.  464. 

Vm.  Delegates  from  Territories 

1.  In  General. —  The  office  of  delegate  is  one  not  provided  for  in  the 
Constitution.  It  grew  out  of  the  ordinance  of  Congress  for  the  government 
of  the  Northwestern  Territory,  passed  anterior  to  the  adoption  of  the 
Constitution,  and  has  formed  the  basis  of  all  territorial  governments  which 
have  since  existed.  By  that  ordinance  no  qualifications  were  required  of 
the  person  elected  delegate,  nor  do  the  laws  of  the  United  States  which 
have  been  subsequently  passed,  in  relation  to  the  election  of  delegates  from 
other  territories,  prescribe  any. 

Biddle  v.  Richards,  Gl.  &  H.  El.  Caa.  407. 

Delegates  are  the  creatures  of  statute,  and  the  legislative  branch  of  the 
government  may  abolish  the  office  altogether. 
Cannon  v.  Campbell,  2  EUsw.  El.  Caa.  604. 

2.  Right  of  Alien  to  Sit  as  Delegate.—  Unless  it  can  be  deduced  from  the 
general  principles  of  the  Constitution,  there  is  no  authority  to  exclude  an 
alien  from  holding  a  seat  in  Congress  as  a  delegate  from  a  territory. 

Biddle  v.  Richards,  CI.  &  H.  El.  Cas.  407. 

8.  From  Unorganized  Territory. — A  section  of  the  country  not  organized 
into  a  territory  pursuant  to  laws  enacted  by  Congress,  and  not  an  organ- 
ized state,  is  not  entitled  to  representation  in  Congress,  and  a  delegate 
elected  from  such  section  will  not  be  seated. 

Smith.  1  Bart.  El.  Cas.  107;  Babbitts,  1  Bart.  El.  Caa.  116;  Meaaaroey,  1  Bart.  El. 
Cas.  148. 
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4.  Length  of  Term. —  Delegates  should  be  elected  for  the  same  length  of 
term  as  representatives  from  the  states,  but  they  are  so  far  the  mere  crea- 
tures of  law  that  their  term  of  service  may  be  long  or  short,  and  may  com- 
mence and  terminate  at  such  periods  as  Congress,  in  their  wisdom,  may 
direct. 

Doty  v.  Jones,  1  Bart.  El.  Cas.  16. 

Expires  on  Admission  as  a  State —  The  term  of  one  elected  as  a  delegate 
to  represent  a  territory  expires  on  the  territory  being  erected  into  a  state. 
Doty  v.  Jones,  1  Bart.  £1.  Gas.  16. 


ABTICLE  I,   SECTION  2 

"  So  person  shall  be  a  representative  who  shall  not  have  attained  to  the 
age  of  twenty-five  years,  and  been  seven  years  a  citixen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that  state 
in  which  he  shall  be  chosen." 

I.  "State,"  331. 

II.  Citizenship,  331. 

III.  "  An  Inhabitant  of  That  State,  332. 

1.  In  General,  332. 

2.  Right  to  Vote,  332. 

3.  Employed  in  Government  Service,  332. 

a.  In  a  Foreign  Country,  332. 

6.  In  the  District  of  Columbia,  333. 

IV.  Power  op  the  House  to  Add  to  Qualifications,  333. 
|V.  Power  op  States  to  Add  to  Qualifications,  333. 


I.  "  State  " 

The  term  "  state  "  is  used  in  this  clause  in  its  geographical  sense,  and 
not  in  the  sense  of  a  political  community. 

Texas  v.  White,  (1868)  7  Wall.  721,  19  U.  S.  (L.  ed.)  227. 


n.  Citizenship 

In  determining  the  citizenship  of  a  delegate  to  the  House  of  Representa- 
tives, the  rule  that  the  domicil  of  the  father  is  the  domicil  of  his  minor  son 
may  be  applied. 

David  Levy,  1  Bart.  El.  Cas.  41.    See  also  Ramsay  c.  Smith,  01.  ft  H.  El.  Cas.  23. 

Cfttanship  at  Time  of  Election. —  One  who  has  resided  in  a  state  or  terri- 
tory the  requisite  time  is  eligible  to  election  as  representative  or  delegate, 
though  he  attained  citizenship  by  naturalization  within  the  time.  Citizen- 
ship at  the  time  of  election  is  sufficient. 

Biddle  v.  Richards,  CI.  ft  H.  El.  Caa.  407. 

[331] 
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Educated  Abroad. — A  person,  born  in  the  colony  of  South  Carolina,  was, 
while  a  youth,  sent  to  Europe  for  his  education,  where  he  remained  till 
the  termination  of  the  Eevolutionary  war.  During  his  absence  his  father, 
his  only  surviving  parent,  died.  In  November,  1783,  he  returned,  and  in 
1788  was  elected  to  represent  the  state  of  South  Carolina  in  Congress.  His 
seat  being  contested  on  the  ground  that  he  had  not  been  "  seven  years  a 
citizen  of  the  United  States,"  it  was  held  that  he  was  entitled  to  his  seat. 

Ramsey  v.  Smith,  CI.  &  H.  £1.  Caa.  23. 

The  leaning,  in  questions  of  citizenship,  should  always  be  in  favor  of  the 
claimant  of  it. 

David  Levy,  1  Bart.  El.  Cas.  41. 

m.  "An  Inhabitant  of  That  State  " 

1.  In  General. — An  inhabitant  of  a  state,  within  the  meaning  of  the 
second  section  of  the  first  article  of  the  Constitution,  is  one  who  is  bona  fide 
a  member  of  the  state,  subject  to  all  the  requisitions  of  its  laws,  and  entitled 
to  all  the  privileges  and  advantages  which  they  confer. 

Bailey,  CI.  &  H.  £1.  Cas.  411. 

Length  of  Residence  Immaterial — One  who  is  an  inhabitant  of  the  state 
at  the  time  of  his  election  is  eligible  to  the  office  of  representative,  the 
length  of  his  residence  in  the  state  being  immaterial. 

Key,  CI.  &  H.  El.  Cas.  224.  resided  and  voted  out  of  the  state,  will 

not  disqualify  him  if,  when  elected,  he 

An   inhabitant   at  time   of   election. —      has  returned  to  and  become  an  inhabitant 

The  facts  that  one  has  removed  from,  and      of  the  state.    Upton,  1  Bart.  El.  Caa.  368. 

Means  More  than  Sojourner.—  "An  inhabitant, "  within  the  meaning  of 
the  Constitution,  if  it  does  not  mean  resident  or  citizen,  certainly  means 
more  than  sojourner. 

Piggot,  1  Bart.  El.  Caa.  463. 

2.  Bight  to  Vote. —  The  right  to  vote  is  not  an  essential  of  inhabiting 
within  the  meaning  of  the  Constitution  prescribing  the  qualifications  of 
members  of  Congress. 

Bayley  v.  Barbour,  2  Ellsw.  El.  Cas.  676. 

3.  Employed  in  Government  Service  —  a.  In  a  Foreign  Country. — 
A  citizen  of  the  United  States,  residing  as  a  public  minister  at  a  foreign 
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court,  does  not  lose  his  character  of  inhabitant  of  that  state  of  which  he  is 
a  citizen,  so  as  to  be  disqualified  for  election  to  Congress. 
Ftasyth,  CL  &  H.  EL  Gas.  497. 

ft.  In  the  District  of  Columbia. — A  person  residing  in  the  District  of 
Columbia,  though  in  the  employment  of  the  general  government,  is  not, 
within  the  meaning  of  the  Constitution  of  the  United  States,  an  inhabitant 
of  a  state,  so  as  to  be  eligible  to  a  seat  in  Congress ;  the  word  "  inhabitant  " 
comprehending  a  simple  fact,  locality  of  existence. 

In  Bailey,  CI.  ft  H.  El.  Cas.  411,  it  is  eligible  to  Congress,  it  is  otherwise  with 

said:      "Though    a    citizen    of    a    state,  one  who  is  employed  in  the  domestic  serv- 

representing  at  a  foreign  court  the  sov-  ice  of  the  government,  out  of  the  limits 

ereignty  of   the   Union,   may   retain   his  of  his  own  state." 
character  of  an  inhabitant  so  as  to  be 


IV.  Power  of  the  House  to  Add  to  Qualifications 
"  It  has  never  been  claimed  that  the  House  of  Representatives,  acting 
alone,  possessed  the  power  to  add  to  or  change  the  qualifications  of  its 

members." 

See   Views    of   Minority,    Maxwell   v.  tions  would  seem  to  imply  a  negative  of 

Cannon,  Smith  El.  Cas.  191.  all   others.     And  although  it  is  certain 

that    the    letter    of    those    constitutional 

"Mr.  Justice  Story  says  that  it  would  provisions  which  relate  to  representatives 

Mem  but  fair  reasoning,  upon  the  plainest  from  the  states  does  not  apply  exactly  to 

principles  of  interpretation,  that  when  the  delegates  from  the  territories,  still  it  is 

Constitution  established  certain  qualiflca-  just  as  certain  that  their   spirit   does." 

tions  as  necessary  for  office,  it  meant  to  Views   of  Minority,  Maxwell  v.   Cannon, 

exclude  all  others   as   prerequisites,  and  Smith  £1.  Gas.  101;  Turney  v.  Marshall, 

that  from  the  very  nature  of  such  a  pro-  1  Bart.  £1.  Cas.  167. 
vision  the  affirmation  of  these  qualinca- 


Of  Delegates  from  Territories. —  While  it  would  be  entirely  competent  for 
Congress  to  prescribe  qualifications  for  a  delegate  in  Congress  entirely 
unlike  those  prescribed  in  the  Constitution  for  members,  in  the  absence  of 
any  such  legislation  it  may  fairly  and  justly  be  assumed  that  in  making 
the  Constitution  a  part  of  the  law  of  the  territory,  Congress  intended  to 
indicate  that  the  qualifications  of  the  delegates  to  be  elected  should  be  simi- 
lar to  those  of  a  member.  It  would  seem  to  be  to  that  extent  an  instruction 
to  the  electors  of  the  territory,  growing  out  of  the  analogies  of  the  case. 

Maxwell  v.  Cannon,  Smith  £1.  Cas.  182;  Cannon  v.  Campbell,  2  Ellsw.  EL  Cas.  604. 

V.  Power  of  States  to  Add  to  Qualifications 

The  Constitution  of  the  United  States  having  fixed  the  qualifications  of 
members*  no  additional  qualifications  can  rightfully  be  required  by  the 
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states.  So  where  two  members  were  to  be  elected  from  one  district,  a  state 
law  providing  that  they  should  be  elected  from  specific  and  different 
localities  was  held  void. 

Barney  v.  McCreery,  CI.  &  H.  El.  Gas.  167.       tions  to  those  prescribed  by  the  Constitu- 
tion    for     representatives."      Turney     V. 
u  It  is  clear  that  a  state  of  the  Union      Marshall,  1  Bart.  El.  Cas.  167. 
has  not  the  power  to  superadd  qualifica- 

Corrupt  Practices  Act — A  statute  entitled  "An  Act  to  prevent  corrupt 
practices  at  elections,' '  in  so  far  as  it  undertakes  to  create  qualifications 
as  to  representatives  in  the  Congress  of  the  United  States,  and  to  impose 
upon  such  candidates  or  members  special  and  unusual  conditions  in  the 
nature  of  qualifications,  to  that  extent  is  violative  of  the  provisions  of  the 
Constitution  of  the  United  States. 

State  v.  Russell,  (1900)   10  Ohio  Dec.  255. 
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"  Representatives  and  direct  taxes  shall  be  apportioned  among  the  sev- 
eral states  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all 
other  persons.  The  actual  enumeration  shall  be  made  within  three 
years  after  the  first  meeting  of  the  Congress  of  the  United  States, 
and  within  every  subsequent  term  of  ten  years,  in  such  manner  as 
they  shall  by  law  direct.  The  number  of  representatives  shall  not 
exceed  one  for  every  thirty  thousand,  but  each  state  shall  have  at 
least  one  representative;  and  until  such  enumeration  shall  be  made, 
the  state  of  New  Hampshire  shall  be  entitled  to  choose  three,  Massa- 
chusetts eight,  Khode  Island  and  Providence  Plantations  one,  Con- 
necticut five,  New  York  six,  New  Jersey  four,  Pennsylvania  eight, 
Delaware  one,  Maryland  six,  Virginia  ten,  North  Carolina  five,  South 
Carolina  five,  and  Georgia  three." 

I.  "  Apportioned  Among  the  Several  States,"  336. 

1.  Representatives,  336. 

2.  Direct  Taxes,  336. 
II.  "Person,"  337. 

III.  Gathering  Census  Statistics,  337. 
*IV.  Direct  Taxes,  338. 

1.  In  General,  338. 

2.  Power  to  Impose  Penalty  for  Default  of  Payment,  338. 

3.  Right  of  State  to  Reimbursement,  338. 

1.  Whether  Particular  Taxes  Are  Direct  or  Indirect,  339. 

a.  On  Income,  339. 

b.  On  State  Bank  Issue,  339. 

c.  Corporation  Tax,  340. 

d.  On  Legal  Process  and  Papers,  340. 

«.  On  Legacies  and  Distributive  Shares,  340, 

/.  On  Manufacture  and  Sale  of  Tobacco,  341. 

g.  On  Business  of  Refining  Oil  or  Sugar,  341. 

A.  On  Sale  of  Certificate  of  Stock,  341. 

i.  On  Privilege  of  Selling  Property  at  an  Exchange,  341. 

j.  On  Insurance  Business,  341. 

k.  On  Carriages,  342. 
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I.  "Apportioned  Among  the  Several  States  " 

1.  Representatives. — Although  the  Constitution  has  declared  that  repre- 
sentatives shall  be  apportioned  among  the  states  according  to  their  respec- 
tive federal  numbers,  and  for  this  purpose  it  has  expressly  authorized 
Congress  by  law  to  provide  for  an  enumeration  of  the  population  every  ten 
years,  yet  the  power  to  apportion  representatives  after  this  enumeration 
is  made,  is  nowhere  found  among  the  express  powers  given  to  Congress, 
but  it  has  always  been  acted  upon  as  irresistibly  flowing  from  the  duty  posi- 
tively enjoined  by  the  Constitution. 

Prigg  v.  Pennsylvania,   (1843)    16  Pet.  is  much  force  in  the  objection  that  the 

619,  10  U.  S.  (L.  ed.)  1080.  states  entitled  to  increased  representation 

Representation  on  basis  of  new  census.—  are  hereby  ^1™**  of  the  same  for  two 

A    state   cannot  Mn lepStain  y*°?*-    ™e  S^on>  hoJ^  £1^"* 

Congress  upon  the  basis  o?  a  ne*  census  ££[veth*n  ^af  L"££*    c£ 

until   the   new   apportionment   goes   into  pe  ^  V%7T    T$lwi?         ^  ?^f 

effect.    Lowe,  1  Bart.  El.  Oas.  418.  "^  th*  defec,\  ?lth  **  *"""*  im; 

'  proved   modes  of   taking  the  census   and 

Question  of  apportionment  political,  not  classifying  the  returns,  the  population  of 

judicial. —  In  an   action   brought  to  com-  each   state   can   be   ascertained   within    a 

pel  the  governor  of  Nebraska  to  issue  his  few  months  after  the  actual  enumeration, 

proclamation  for  the  election  of  additional  so  that  the  apportionment  can  be  made  in 

members  of  Congress,  the  court,  after  set-  December  or  January  following  the  taking 

ting  out  sec  2  of  Article  I.  of  the  Consti-  of  the  census.    It  would  seem  but  justice 

tution,    and    sec.    2    of    the    Fourteenth  that  this  should  take  effect  in  the  suceeed- 

Amendment,  said :     "  It  will  be  seen  that  ing  Congress,  and  we  may  confidently  trust 

the     apportionment     of     representatives  to  that  spirit  of  fairness  so  characteristic 

among  the  several  states,  after  the  taking  of   the  American   people,  to   correct   the 

of  each  decennial  census,  is  made  by  Con-  wrong.    The  courts,  however,  have  no  au- 

gress  upon  some  fixed  rule  or  ratio  which  thority  to. declare  that  a  greater  number 

applies  equally  to  all  the  states.    The  ap-  of  representatives  shall  be  elected  and  ad- 

portionment  is,  so  far  as  it  appears,  fair,  mitted  to  Congress  than  the  statute  spec- 

and  the  only  complaint  is  that  it  should  ifies."     State  v.   Boyd,    (1803)    36   Nebr. 

take  effect  in  1891  instead  of  1893.    There  181,  54  N.  W.  252,  19  L.  R.  A.  227. 


2.  Direct  Taxes. —  The  requirement  that  direct  taxes  should  be  appor- 
tioned among  the  several  states  contemplated  the  protection  of  the  states, 
to  prevent  their  being  called  upon  to  contribute  more  than  was  deemed 
their  due  share  of  the  burden.  Giving  to  the  term  "  uniformity  "  as 
applied  to  duties,  imposts,  and  excises  a  geographical  significance,  likewise 
causes  that  provision  to  look  to  the  forbidding  of  discrimination  as  between 
the  states,  by  the  levying  of  duties,  imposts,  or  excises  upon  a  particular 
subject  in  one  state  and  a  different  duty,  impost,  or  excise  on  the  same 
subject  in  another ;  and  therefore,  as  far  as  may  be,  is  a  restriction  in  the 
same  direction  and  in  harmony  with  the  requirement  of  apportionment  of 
direct  taxes. 

Knowlton  t\  Moore,  (1900)  178  U.  S.  article,  that  "all  duties,  imposts,  and  ex- 
89,  20  S.  Ct.  747,  44  U.  S.  (L.  ed.)  969.  rises  shall  be  uniform  throughout  the 
See  the  first  clause  of  section  8  of  this      United  States." 
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Federalist —  The  national  legislature 
can  make  use  of  the  system  of  each  state 
within  that  state.  The  method  of  laying 
and  collecting  this  species  of  taxes  in  each 
state  can,  in  all  its  parts,  be  adopted 
and  employed  by  the  federal  government. 
Let  it  be  recollected  that  the  proportion 
of  tkese  taxes  is  not  to  be  left  to  the  dis- 
cretion of  the  national  legislature,  but 
is  to  be  determined  by  the  numbers  of 
each  state,  as  described  in  the  second 
section  of  the   first  article.     An   actual 


census  or  enumeration  of  the  people  must 
furnish  the  rule,  a  circumstance  which 
effectually  shuts  the  door  to  partiality  or 
oppression.  The  abuse  of  this  power  of 
taxation  seems  to  have  been  provided 
against  with  guarded  circumspection.  In 
addition  to  the  precaution  just  mentioned, 
there  is  a  provision  that  "all  duties, 
imposts,  and  excises  shall  be  uniform 
throughout  the  United  States."  Hamil- 
ton, in  The  Federalist,  No.  XXXVI. 


District  of  Columbia  and  Territories. — An  Act  of  Congress  laying  a  direct 
tax  throughout  the  United  States  in  proportion  to  the  census  directed  to 
be  taken  by  the  Constitution  may  comprehend  the  District  of  Columbia. 


Loughborough  v.  Blake,  (1820)  5 
Wheat.  317,  5  U.  S.  (L.  ed.)  08,  wherein 
the  court  said:  ''The  object  of  this 
regulation  is,  we  think,  to  furnish  a 
standard  by  which  taxes  are  to  be  appor- 
tioned, not  to  exempt  from  their  opera- 
tion any  part  of  our  country.  Had  the 
intention  been  to  exempt  from  taxation 
those  who  were  not  represented  in  Con- 
gress, that  intention  would  have  been  ex- 
pressed in  direct  terms.  The  power  hav- 
ing been  expressly  granted,  the  exception 
would  have  been  expressly  made.  But  a 
limitation  can  scarcely  be  said  to  be  in- 
sinuated. The  words  used  do  not  mean 
that  direct  taxes  shall  be  imposed  on 
states  only  which  ate  represented,  or  shall 
be  apportioned  to  representatives;  but 
that  direct  taxation,  in  its  application  to 
states,  shall  be  apportioned  to  numbers. 
Representation  is  not  made  the  founda- 
tion of  taxation.    If,  under  the  enumera- 


tion of  a  representative  for  every  30,000 
souls,  one  state  had  been  found  to  con-' 
tain  59,000  and  another  60,000,  the  first 
would  have  been  entitled  to  only  one 
representative  and  the  last  to  two.  Their 
taxes,  however,  would  not  have  been  as 
one  to  two,  but  as  fifty-nine  to  sixty. 
This  clause  was  obviously  not  intended  to 
create  any  exemption  from  taxation,  or 
to  make  taxation  dependent  on  representa- 
tion, but  to  furnish  a  standard  for  the 
apportionment  of  each  on  the  states. 
*  *  *  If,  then,  a  direct  tax  be  iaid  all 
all,  it  must  be  laid  on  every  state  con- 
formably to  the  rule  provided  in  the 
Constitution.  Congress  has  clearly  no 
power  to  exempt  any  state  from  its  due* 
share  of  the  burden.  But  this  regulation 
is  expressly  confined  to  the  states,  and 
creates  no  necessity  for  extending  the 
tax  to  the  district  or  territories." 


Aii  excise  tax  is  not  required  to  be  apportioned  according  to  population. 

Flint  t?.  Stone  Trac 
Ann.  Cas.  1912B  131 


Flint «.  Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  31  S.  Ct.  342,  55  U.  S.  (L.  ed,)  389, 
~      12. 


n.  "  Person" 

The  word  "  person  "  is  used  in  the  Constitution  to  describe  slaves  as  well 
as  freemen. 

U.  8.  *.  Amy,  (1859)  24  Fed.  Cas.  No.  14,445. 

EH.  Gathering  Census  Statistics 
See  under  the  last  clause  of  section  eight  of  this  article,  giving  to  Con- 
gress the  power  "  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
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vested  by  this  Constitution  m  the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof." 


IV.  Direct  Taxes 
1.  In  General. —  The  words  "  direct  taxes  "  were  used  in  the  Constitu- 
tion in  their  natural  and  obvious  sense. 

Pollock  v.  Farmers'  L.  &  T.  Co.,  (1895)  158  U.  S.  6i9,  15  S.  Ct.  912,  39  U.  S. 
(t.  ed.)  1108. 

<  The  Inquiry  Whether  Taxes  Are  Direct  or  Indirect  must  involve  the  prior 
determination  of  the  objects  or  rights  upon  which  by  law  they  are  imposed 
fetid  assessed,  since  it  becomes  essential  primarily  to  know  what  the  law 
Assesses  and  taxes  in  order  to  learn  completely  the  nature  of  the  burden. 

^ -Rnowlton  v,  Moore,   (1900)    178  U.  S.  to  these  requirements,  no  microscopic  ex- 

46,  20  8.  Ct.  747,  44  U.  S.  (L.  ed.)   969.  amination  as  to  the  purely  economic  or 

theoretical  nature  of  the  tax  should  be 

WftiU  yielding  implicit  obedience  to  the  indulged  in  for  the  purpose  of  placing  it 

feottBtitutiorial  requirements  as  to  the  ap-  in  a  category  which  would  invalidate  the 

fartionment  of  direct  taxes,  it  is  no  part  tax.     As   a  mere  abstract,  scientific,  or 

ox  the  duty  of  this  court  to  lessen,  impede  economical    problem,    a    particular    tax 

or   obstruct   the    exercise   of   the   taxing  might  possibly  be  regarded  as   a  direct 

power  by  merely  abstruse  and  subtle  dis-  tax,  when  as  a  practical  matter  pertain- 

tihctiohB  as  to  the  particular  nature  of  ing  to  the  actual  operation  of  the  tax  it 

ft.   specified   tax,    where   such   distinction  might    plainly    appear    to    be    indirect, 

reals   more   upon   the   differing   theories  Nicol   v.   Ames,    (1899)    173   U.    S.   515, 

pf  political  economists  than  upon  the  prac-  19   S.   Ct.   522,  43   U.   S.    (L.   ed.)    786, 

tlcal  nature  of  the  tax  itself.    In  deciding  affirming  (1898)  89  Fed.  144. 
Upon  the  validity  of  a  tax  with  reference 

&  Power  to  Impose  Penalty  for  Default  of  Payment. — When  an  Act  of 
Congress  provides  for  the  levy  and  collection  of  a  direct  tax,  it  is  not  invalid 
in  charging  a  penalty  for  the  default  of  voluntary  payment  in  due  time, 
when  ,the  Act  made  a  clear  distinction  between  the  tax  and  the  penalty, 
and  the  owner  of  the  lots  or  parcels  of  land  was  allowed  to  pay.  the  tax 
dh&rged  thereon  and  take  a  certificate  of  payment,  by  virtue  whereof  the 
lfcftds  could  be  discharged. 

De  Treville  v.  Smalls,  (1878)  98  U.  S.  527,  25  U.  S.  (L.  ed.)  174.  See  also  Sharp- 
leigh  t>.  Surdam,  (1876)   1  Flipp.  472,  21  Fed.  Cas.  No.  12,711. 

ft.  Bight  of  State  to  Reimbursement. —  The  payment  by  the  state  of  a 
direct  tax  levied  and  collected  as  prescribed  by  the  Constitution  does  not 
ttfflritittite  a  claim  on  the  part  of  the  state  for  reimbusement  of  the  tax  thus 

#AlWff.  Smith,  (1893)  76  Md.  479,  5»  Ati.  922. 
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1  Whether  Particular  Taxes  Are  Direct  or  Indirect. —  a.  On  Income. — 

A  tax  upon  one's  whole  income  is  a  tax  upon  the  annual  receipts  from  his 

whole  property,  and  as  such  falls  within  the  same  class  as  a  tax  upon  that 

property,  and  is  a  direct  tax  within  the  meaning  of  the  Constitution, 

tional  sense,  embraced  not  only  taxes  on 
land  and  capitation  taxes,  but  all  burdens 
laid  on  real  or  personal  property  beeaxtae 
of  its  ownership,  which  were  equivalent  to 
a  direct  tax  on  such  property.  It  was 
decided  in  that  case  that  taxes  on  the 
income  of  real  and  personal  property  were 
the  legal  equivalent  of  a  direct  tax  on 
the  property  from  which  the  income  was 
derived,  and  therefore  required  apportion* 
ment.  Knowlton  v.  Moore,  (1900)  178 
U.  S.  80,  20  S.  Ct.  747,  40  U.  S.  (L.  ed.) 
969. 

Cases  overruled. —  Direct  taxes  within 
the  meaning  of  the  Constitution  are  only 
capitation  taxes  as  expressed  in  that  in- 
strument, and  taxes  on  real  estate;  and 
a  tax  levied  on  the  personal  income,  gains, 
and  profits  during  the  year  is  within  the 
category  of  an  excise  or  duty.  Springer 
V.  U.  S.,  (1880)  102  U.  8.  602,  26  U.  S. 
(L.  ed.)  253. 

A  tax  upon  income  must  be  classed 
among  duties  rather  than  among  direct 
taxes,  and  no  apportionment  is  necessary 
when  it  is  laid.  Smedberg  v.  Bentley, 
(1874)   22  Fed.  Cas.  No.  12,964. 


Pollock  v.  Farmers'  L.  &  T.  Co.,  (1895) 
158  U.  S.  625,  15  S.  Ct.  912,  29  U.  S. 
(L.  ed.)  1108,  wherein  the  court  said: 
"  At  the  time  the  Constitution  was  framed 
and  adopted,  under  the  systems  of  direct 
taxation  of  many  of  the  states,  taxes 
were  laid  on  incomes  from  professions, 
business,  or  employments,  as  well  as  from 
'offices  and  places  of  profit;'  but  if  it 
were  the  fact  that  there  had  then  been 
no  income  tax  law,  such  as  this,  it  would 
not  be  of  controlling  importance.  A  direct 
ttz  cannot  be  taken  out  of  the  constitu- 
tional rule  because  the  particular  tax  did 
not  exist  at  the  time  the  rule  was  pre- 
scribed." 

The  issue  presented  in  the  case  of  Pol- 
lock t>.  Farmers'  L.  &  T.  Co.,  (1895)  157 
U.  S.  429,  15  S.  Ct  673,  39  U.  8.  (L.  ed.) 
759,  and  158  U.  S.  601,  15  S.  Ct  912, 
39  U.  S.  (L.  ed.)  1108,  was  whether  an 
income  tax  was  direct  within  the  meaning 
of  the  Constitution.  On  the  one  hand  it 
wag  argued  that  only  capitation  taxes 
and  taxes  on  land  as  such,  were  direct. 
On  the  other  hand,  it  was  asserted  that, 
in  principle,  direct  taxes,  in  the  constitu- 


A  tax  on  the  rents  or  income  from  real  and  personal  property  is  a  direct  tax 

within  the  meaning  of  the  Constitution. 

Pollock  c.  Farmers'  L.  &  T.  Co.,  (1895)  ers'  L.  &  T.  Co.,  (1895)  158  U.  S.  617, 
157  U.  S.  558,  15  S.  Ct.  873,  39  U.  S.  15  S.  Ct  912,  39  U.  S.  (L.  ed.)  1108. 
(L-  ed.)  759.     See  also  Pollock  v.  Farm- 

A  tax  on  incomes  from  whatever  source  derived,  is  now  authorized. 
See  the  Sixteenth  Amendment,  part. 


&.  On  State  Bank  Issue.—  The  Act  of  Congress  of  July  13,  1866,  pro- 
viding that  "  every  national  banking  association,  state  bank,  or  state  bank- 
ing association  shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of 
an7  person,  state  bank,  or  state  banking  association  used  for  circulation, 
and  paid  out  by  them  after  the  first  day  of  August,  1866,  and  such  tax  shall 
be  assessed  and  paid  in  such  manner  as  shall  be  prescribed  by  the  commis- 
sioner of  internal  revenue,"  does  not  impose  a  direct  tax. 

Vearie  Bank  «?.  Fenno,  (1869)  8  Wall,  never  been  regarded  by  Congress  as  proper 
539,  19  U.  S.  (L.  ed.)  482,  wherein  the  subjects  of  direct  tax.  It  has  been  sup- 
court  said  that  a  review  of  the  Acts  of  posed  that  slaves  must  be  considered  as 
Congress  "  shows  that  personal  property,  an  exception  to  this  observation.  But 
contract*,  occupations,  and  the  like  have  the   exception    is   rather    apparent   than 
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real.  As  persons,  slaves  were  proper  sub- 
jects of  a  capitation  tax,  which  is  de- 
scribed in  the  Constitution  as  a  direct 
tax  j  as  property  they  were,  by  the  laws 
of  8ome  if  not  most  of  the  states,  classed 
as  real  property,  descendible  to  heirs. 
Under  the  first  view  they  would  be  sub- 
ject to  the'  tax  of  1798,  as  a  capitation 
tax;  under  the  latter  they  would  be  sub* 
ject  to  the  taxation  of  the  other  years 
as  realty.  That  the  latter  view  was  taken 
by  the  framers  of  the  Acts  after  1798 
becomes  highly  probable  when  it  is  con- 
sidered that,  in  the  states  where  slaves 
were  held,  much  of  the  value  which  would 
otherwise  have  attached  to  land  passed 
into  the  slaves.  If,  indeed,  the  land  only 
had  been  valued  without  the  slaves,  the 
land  would  have  been  subject  to  much 
heavier  proportional  imposition  in  those 
states  than  in  states  where  there  were  no 
slaves;  for  the  proportion  of  tax  imposed 


on  each  state  was  determined  by  popula- 
tion, without  reference  to  the  subjects  on 
which  it  was  to  be  assessed.  The  fact, 
then,  that  slaves  were  valued  under  the 
Acts  referred  to,  far  from  showing,  as 
some  have  supposed,  that  Congress  re- 
garded personal  property  as  a  proper  ob- 
ject of  direct  taxation  under  the  Constitu- 
tion, shows  only  that  Congress,  after 
1798,  regarded  slaves,  for  the  purposes 
of  taxation,  as  realty.  It  may  be  rightly 
affirmed,  therefore,  that  in  the  practical 
construction  of  the  Constitution  by  Con- 
gress direct  taxes  have  been  limited  to 
taxes  on  land  and  appurtenances,  and 
taxes  on  polls,  or  capitation  taxes.  And 
this  construction  is  entitled  to  great  con- 
sideration, especially  in  the  absence  of 
anything  adverse  to  it  in  the  discussions 
of  the  convention  which  framed,  and  of 
the  conventions  which  ratified,  the  Con- 
stitution." 


c.  Corporation  Tax. —  The  section  of  the  tariff  act  of  August  5,  1909, 
known  as  the  corporation  tax  law,  and  which  is  not  a  tax  upon  the  franchise 
or  property  of  the  corporation  but  is  a  tax  upon  the  doing  of  business  in  a 
corporate  capacity,  is  not  invalid  as  imposing  a  direct  tax. 


Flint  v.  Stone  Tracy  Co.,  (1911)  220 
U.  S.  107,  31  S.  Ct.  342,  55  U.  S.  (L.  ed.) 
380,  wherein  the  court  said:  "Within 
the  category  of  indirect  taxation,  as  we 
shall  have  further  occasion  to  show,  is 
embraced  a  tax  upon  business  done  in  a 
corporate  capacity,  which  is  the  subject- 
matter  of  the  tax  imposed  in  the  act 
under  consideration.  The  Pollock  Case 
construed  the  tax  there  levied  as  direct, 
because   it  was   imposed   upon    property 


simply  because  of  its  ownership.  In  the 
present  case  the  tax  is  not  payable  unless 
there  be  a  carrying  on  or  doing  of  busi- 
ness in  the  designated- capacity,  and  this  is 
made  the  occasion  for  the  tax,  measured 
by  the  standard  prescribed.  The  differ- 
ence between  the  acts  is  not  merely  nom- 
inal, but  rests  upon  substantial  differ- 
ences between  the  mere  ownership  of 
property  and  the  actual  doing  of  business 
in  a  certain  way." 


d.  On  Legal  Process  and  Papers. —  Stamp  duties,  to  be  paid  on  writs, 
and  other  legal  papers,  are  not  "  direct  "  taxes. 

Stamp  Tax  on  Writs,  (1866)   12  Op.  Atty.-Gen.  23. 


e.  On  Legacies  and  Distributive  Shares. —  A  succession  tax  imposed 
by  Act  of  Congress  on  every  devolution  of  title  to  any  real  estate  is  not  a 
direct  tax  within  the  meaning  of  the  Constitution. 


Scholey  v.  Rew,  (1874)  23  Wall.  346, 
23  U.  S.  (L.  ed.)  99,  wherein  the  court 
said:  "  Whether  direct  taxes  in  the  sense 
of  the  Constitution  comprehend  any  other 
tax  than  a  capitation  tax  and  a  tax  on 
land  is  a  question  not  absolutely  decided, 
nor  is  it  necessary  to  determine  it  in  the 
present  case,  as  it  is  expressly  decided 
that  the  term  does  not  include  the  tax 


on  income,  which  cannot  be  distinguished 
in  principle  from  a  succession  tax  such 
as  the  one  involved  in  the  present  con- 
troversy." 

Act  of  June  13,  1898  —  The  taxes  im- 
posed on  legacies  and  distributive  shares 
by  the  War  Revenue  Act  of  June  13, 
1898,  were  held  to  be  not  direct  within 
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the  meaning    of    the    Constitution,    but  U.    S.    (L.    ed.)    1009;    High   v.    Coyne, 

duties  or  excises.     Knowlton   v.   Moore,  (1899)   93  Fed.  450,  affirmed  (1900)    178 

178  U.  8.  68,  20  S.  Ct.   747,  44  U.   S.  U.  S.  Ill,  20  S.  Ct.  747,  44  U.  S.  (L.  ed.) 

(L  ed.)  969.    See  also  Murdock  v.  Ward,  997. 
(1900)  178  U.  S.  139,  20  S.  Ct.  775,  44 

/.  On  Manufacture  and  Sale  op  Tobacco. —  The  tax  imposed  by  the 
Act  of  June  13,  1898,  upon  tobacco,  however  prepared,  manufactured,  and 
sold,  for  consumption  or  sale,  was  held  not  to  be  a  direct  tax,  but  an  excise 
tax  which  Congress  could  impose;  it  was  not  a  tax  upon  property  as  such, 
but  upon  certain  kinds  of  property,  having  reference  to  their  origin  and 
intended  use. 

Patton  v.  Brady,  (1902)   184  U.  S.  608,  22  S.  Ct.  493,  46  IT.  S.   (L.  ed.)  713. 

g.  On  Business  op  Refining  Oil  or  Sugar. — A  tax  imposed  by  the  War 
Revenue  Act  of  1898  upon  every  person,  firm,  corporation,  or  company 
carrying  on  or  doing  the  business  of  refining  petroleum  or  refining  sugar,  or 
owning  or  controlling  any  pipe  line  for  transporting  oil  or  other  products, 
whose  gross  annual  receipts  exceeded  $250,000,  was  held  not  to  be  a  direct 
tax.  The  tax  was  not  imposed  upon  gross  annual  receipts  as  property,  but 
only  in  respect  to  the  carrying  on  or  doing  the  business  specified.  It  could 
not  be  otherwise  regarded  because  of  the  fact  that  the  amount  of  the  tax 
was  measured  by  the  amount  of  the  gross  annual  receipts. 

Spreckels  Sugar   Refining   Co.   v.   Mc-      on   the  question   of  construction  of  the 
Clain,  (1904)    192  U.  S.  410,  24  S.  Ct.      statute,  (1902)   113  Fed.  244. 
376,  48  U.   S.    (L.   ed.)    491,   reverting, 

k.  On  Sale  op  Certificate  of  Stock. —  A  stamp  tax  on  a  memorandum 
or  contract  of  sale  of  a  certificate  of  stock  is  not  a  direct  tax,  but  falls  within 
the  class  of  the  forms  of  taxation  denominated  duties,  imposts,  and  excises. 

Thomas  v.  U.  S.,  (1904)  192  U.  S.  370,  24  S.  Ct.  305,  48  U.  8.  (L.  ed.)  481, 
affirming  U.  S.  v.  Thomas,  (1902)  115  Fed.   207. 

i  On  Privilege  op  Selling  Property  at  an  Exchange. —  A  tax  upon 
the  privilege  of  selling  property  at  an  exchange  is  not  a  direct  tax,  but  is 
in  effect  a  duty  or  excise  laid  upon  the  privilege,  opportunity,  or  facility 
offered  at  boards  of  trade  or  exchanges  for  the  transaction  of  the  business 
mentioned  in  the  Act. 

Nicol  v.  Ames,  (1899)  173  U.  S.  518,  19  S.  Ct.  522,  43  U.  S.  (L.  ed.)  786,  affirming 
(1898)  89  Fed.  144. 

j.  On  Insurance  Business. — A  tax  upon  the  business  of  an  insurance 
company  by  an  Act  of  Congress  which  laid  a  certain  tax  upon  the  amounts 
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insured,  renewed,  or  continued  by  the  insurance  company;  upon  the  gross 
amount  of  premiums  received  and  assessments  by  them;  and  a  tax  also 
upon  dividends,  undistributed  sums,  and  income,  is  not  a  direct  tax. 

Pacific  Ins.  Co.  t?.  Soule,  (1868)  7  Wall.  446,'  19  U.  S.   (L.  ed.)  05. 

k.  On  Carriages. —  A  tax  on  carriages  was  considered  to  be  a  t$x  on 
expense,  and  was,  therefore,  held  not  to  be  a  direct  tax. 

Hylton  v.  U.  S.,  (1796)  3  Dall.  175,  by  the  rule  of  apportionment,  and  it 
1  U.  S.  (L.  ed.)  556,  wherein  the  court,  would  evidently  create  great  inequality 
per  Chase,  J.,  said:  "The  Constitution  and  injustice,  it  is  unreasonable  to  say 
evidently  contemplated  no  taxes  as  direct  that  the  Constitution  intended  such  tax 
taxes,  but  only  such  as  Congress  could  should  be  laid  by  that  rule."  And  per 
lay  in  proportion  to  the  census.  The  rule  IredeU,  J. :  "  As  all  direct  taxes  must 
of  apportionment  is  only  to  be  adopted  be  apportioned,  it  is  evident  that  the  Con- 
in  such  cases  where  it  can  reasonably  stitution  contemplated  none  as  direct  but 
aPPly;  and  the  subject  taxed  must  ever  such  as  could  be  apportioned.  If  this  can- 
determine  the  application  of  the  rule.  If  not  be  apportioned*,  it  is,  therefore,  not  a 
it  is  proposed  to  tax  any  specific  article  direct  tax  in  the  seme  of  the  Constitution." 
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11  When  vacancies  happen  in  the  representation  from  any  state,  ths  execu- 
tive authority  thereof  shall  issue  write  of  election  to  fill  such 
vacancies/9 

The  governor  of  a  state  must  fix  the  time  for  holding  an  election  to  fill  a 
vacancy,  and  this  power  cannot  be  delegated. 

Graffin,  1  Bart.  EL  Caa.  464. 

Election  to  Serve  a  Special  Term.— Where  vacancies  existed  in  a  state's 
representation  in  the  House  of  Representatives,  and  an  election  was  held 
under  the  governor's  proclamation,  to  choose  representatives  to  serve  during 
a  special  session  of  Congress  convened  by  the  President,  it  was  held  that 
such  members  were  not  entitled  to  hold  office  beyond  the  special  session. 

Gohlson,  1  Bart.  El.  Cas.  9. 

A  resignation  of  a  member  of  the  House  of  Representatives  addressed  to 
the  governor  of  his  state  operates  to  vacate  his  office,  no  notice  of  its  accept- 
ance being  necessary. 

Bledsoe,  CI.  &  H.  £1.  Gas.  869.  writs  for  a  new  election,  without  waiting 

to   be    informed    by    the   House   that    a 

"The  executive  authority  of  a  state  vacancy  exists  in  the  representation  of 
may  receive  the  resignation  of  a  member  that  state."  Mercer,  CI.  k  H.  El.  Cas.  44; 
of  the  House  of  Representatives,  and  issue      Edwards,  CI.  &  H.  El.  Cas.  92. 
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14  The  House  of  Representatives  shall  choose  their  speaker  and  other 
officers ;  and  shall  have  the  sole  power  of  impeachment. ' ' 

The  House  of  Representatives  has  the  sole  right  to  impeach  officers  of  the  gov- 
ernment, and  the  Senate  to  try  them.  Where  the  question  of  sack 
impeachment  is  before  either  body  acting  in  its  appropriate  sphere  on  that 
subject,  they  have  the  right  to  compel  the  attendance  of  witnesses,  and 
their  answers  to  proper  questions,  in  the  same  manner  and  by  use  of  the 
same  means  that  courts  of  justice  can  in  like  cases. 

Kilbourn  v.  Thompson,  (1880)  103  U.  S.  100,  26  U.  S.  (L.  ed.)  377. 
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ARTICLE  I,   SECTION  S 

"  The  Senate  of  the  United  States  shall  be  composed  of  two  senators  from 
each  state,  chosen  by  the  legislature 1  thereof,  for  six  years ;  and  each 
senator  shall  have  one  vote.  Immediately  after  they  shall  be  assem- 
bled in  consequence  of  the  first  election,  they  shall  be  divided  as 
equally  as  may  be  into  three  classes.  The  seats  of  the  senators  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  second  year,  of 
the  second  class  at  the  expiration  of  the  fourth  year,  and  of  the  third 
class  at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
chosen  every  second  year;  and  if  vacancies  happen  by  resignation,  or 
otherwise,  during  the  recess  of  the  legislature  of  any  state,  the 
executive  thereof  may  make  temporary  appointments  until  the  next 
meeting  of  the  legislature,  which  shall  then  fill  such  vacancies.  No 
person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of 
thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  for 
which  he  shall  be  chosen.  The  Vice-President  of  the  United  States 
shall  be  president  of  the  Senate,  but  shall  have  no  vote,  Unless  they  be 
equally  divided.  The  Senate  shall  choose  their  other  officers,  and  also 
a  president  pro  tempore,  in  the  absence  of  the  Vice-President,  or  when 
he  shall  exercise  the  office  of  President  of  the  United  States.19 

I.  "  Chosen  by  the  Legislature  Thereof,"  346. 

1.  By  a  Legislature  Elected  by  Fraud,  346. 

2.  By  Rival  Legislatures,  346. 

3.  By  Territorial  Legislature  Before  Formal  Admission,  346. 

4.  By  Primary,  346. 

5.  While  Stale  in  Insurrection,  346. 

6.  During  Existence  of  Provisional  Government,  347. 

7.  After  Reconstruction,  347. 

8.  Majority  Elected  Constitutes  a  Quorum,  347. 

9.  Election  by  Minority,  347. 

10.  Right  of  Legislator  to  Vote  for  Himself,  347. 
II.  Appointments  by  Executive,  347. 

1.  In  General,  347. 

2.  Reappointment  of  Sitting  Senator,  348. 

3.  Until  Next  Meeting  of  the  Legislature,  348. 

4.  Session  Intervening  Between  Resignation  and  Appointment,  348. 

5.  Vacancy  Not  Existing  at  Time  of  Appointment,  349. 

r  * 

■Under  Seventeenth  Amendment  Senators  are  Elected  by  the  people. 

[346] 
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TIE.  Qualifications  of  Senators,  340. 

1.  Citizenship,  349. 

2.  "  An  Inhabitant  of  That  State,"  349. 

3.  Power  of  States  to  Add  to  Qualifications,  349. 


I.  "  Chosen  by  the  Legislature  Thereof  " 

:  1.  By  a  Legislature  Elected  by  Fratt<L— A  senator  elected  by  a  legisla- 
ture which  was  jtself  elected  by  fraud  and  intimidation,  and  influenced  by 
bribery,  is  not  legally  elected  or  entitled  to  be  seated  in  the  Senate. 

The  Louisiana  Cases,  Taft  El:  Caa.  426. 

2.  By  Rival  Legislatures. —  Where  each  of  two  rival  legislatures,  one 
more  nearly  approaching  a  de  facto,  and  the  other  more  nearly  approach- 
ing a  de  jure  legislature,  but  in  neither  of  which  is  a  majority  of  legally 
elected  members,  elects  senators,  neither  of  such  senators  can  claim  a  legal 
election,  and  both  will  be  denied  a  seat. 

The  Louisiana  Cases,  Taft  SI.  Gas.  426.      .having    a    quorum    of    persons    actually 

elected  will  be  regarded  as  the  legal  one. 
.  At  between  rival  legislatures  by  which      fykes  v.  Spencer,  Taft  EL  Caa.  566. 
senators  have  been  elected  that  legislature 

3.  By  Territorial  Legislature  Before  Formal'  Admission. 

As  to  whether  or  not  a  senator  elected  formal  admission  into  the  Union,  is  a 
by  the  legislature  of  a  territory  being  senator  entitled  to  a  seat  in  the  Senate, 
erected   into   a   state,   and   prior  to   its      see  Shields,  Taft  El.  Cas.  187. 

4*  By  Primary. — A  state  law  providing  for  the  nomination  of  parly 
candidates  for  the  office  of  United  States  senator  at  a  primary  election 
U  valid. 

State  r.   Blaisdell,    (1908)    118   N.  D.      Frear,   (1910)    142  Wis.  320,  126  N.  W. 
55,    119   N.   W.    HI,    138   Am.    St.   Rep.      961,  20  Ann.  Caa.  633. 
741,  24  L.  R.  A.   (N.  S.)   465;   State  v. 

5.  While  State  in  Insurrection.—  Where  a  state  is  in  rebellion  against  the 
Union  and  its  affairs  are  subjugated  to  military  rather  than  civil  authority, 
h  eannot  be  said  to  maintain  that  republican  form  of  government  which 
~*  Prostitution  requires  the  United  States  to  guarantee  to  every  state  in 
^  ^^ :zi-  Hence,  senators  elected  under  such  conditions  are  not  entitled 
ti  **:*  ^  the  Senate. 

-•-■-  fc-i.  r*fi  El  Cts.  240;  Cutler,  Taft  El.  Cas.  248. 


Akt.  I,  SEC.  3] 


CONSTITUTION 


347 


6.  During*  Existence  of  Provisional  QwnMnenL—  Senators  elected 
daring  the  existence  of  a  provisional  government  over  a  state,  incident  to 
the  reconstruction  of  the  Union  after  the  civil  war,  were  not  entitled  to  be 
seated. 


Jones,  Taft  El.  Cas.  282. 

On  February  23,  1870,  the  credentials 
of  Mr.  Revels  were  presented.    A  resolu- 
tion was  submitted  that  they  be  referred 
to  the  committee  on  judiciary  with  in- 
fractions to  inquire  whether  he  had  beem 
nine  years  a  citizen  of  the  United  States, 
*od  whether  the  person  certifying  to  his 
ejection  was  the  governor  of  the  state. 
Jfr.  Revels's  credentials  were  signed  by 
^deJbert    Ames,     brevet     major  general, 
"nited  States  army,  provisional  governor 
o/  Mississippi.    The  Act  of  Jury  25,  18tt, 
provided  "that  it  shall  be  the  duty  of 
the  governor  of  the  state  from  whisk  any 


senator  shall  have  been  chosen  as  afore- 
said, to  certify  his  election/'  etc.  It  was 
contended  that  this  was  not  such  a  cer- 
tificate as  was  required  by  that  Act.  It 
was  also  contended  that  Mr.  Revels,  being 
partly  of  African  blood,  had  not  been  nine 
years  a  citizen  of  the  United  States; 
that  he  was  not  a  citizen  at  birth,  fol- 
lowing the  decision  of  the  Bred  Scott 
case;  that  he  became  a  citizen  only  on 
the  ratification  of  the  Fourteenth  Amend- 
ment in  1868.  After  debate,  the  motion 
to  refer  the  credentials  was  determined  in 
the  negative,  and  Mr.  Revels  took  the 
oath  of  office  February  25.  Revels,  Taft 
£L  Cac  312. 


7.  After  Reconstruction. — An  election  of  — Mrtf— *  held  by  a  state 
legislature  after  the  passage  of  the  Reconstruction  Act,  but  prior  to  the  Ant 
declaring  such  state  entitled  to  representation  in  Congress,  was  valid. 

Ha*t  v.  Gilbert,  Taft  El.  Cas.  320;  Reynolds  v.  Hamilton,  Taft  El.  Cas.  323. 

**  Majority  Elected  Constitutes  a  Quorum. —  Where  at  an  election  of 
^embers  of  a  state  legislature  there  is  a  failure  to  elect  the  full  number 
provided  for  by  law,  a  majority  of  those  elected,  though  a  minority  of  the 
tfhole  number  provided  for  by  law,  will  constitute  a  quorum  for  the  trans- 
action of  business  and  may  legally  elect  a  senator. 
Corbin  v.  Vutler,  Taft  El.  Cas.  582. 

0.  Election  by  Minority. —  A  minority  cannot  elect  a  senator,  even 
though  the  majority  wilfully  votes  for  one  known  to  be  ineligible. 
Ransom  v.  Abbott,  Taft  El.  Gas.  338. 

10.  Right  of  Legislator  to  Vote  for  Himself  .—A  member  of  the  legisla- 
ture is  authorized  by  his  office  to  vote  for  himself  for  senator,  and  an  elec- 
tion thus  secured  is  valid. 

Bateman,  Taft  El.  Cas.  96. 

n.  Appointments  by  Executive 

L  In  General.—  During  a  recess  of  the  state  legislature  it  is  competent 
for  the  governor  of  a  state  to  appoint  one  to  fill  a  vacancy  in  the  office  of 
senator. 
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Bell,  Taft  EL  Cas.  26;  Blair,  Taft  M.  peared  and  presented  his  credentials.    Ob- 

Cas.  36.  jection  was  made  to  his  taking  the  oath 

of  office  on  the  ground  that  the  seat  be- 

"  December  15,  1851,  Henry  Clay  ad-  longed  to  Mr.  Meriwether,  that  Mr.  Meri- 
dressed  a  letter  to  the  general  assembly  of  wether  had  been  appointed  to  fill  the 
Kentucky,  resigning  his  seat  in  the  Sen-  vacancy  happening  by  the  death  of  a 
ate,  '  to  take  effect  on  the  first  Monday  of  senator,  and  that  he  had  a  right  to  the 
September,  1852/  December  30,  1851,  seat  until  the  next  meeting  of  the  legis- 
Archibald  Dixon  was  elected  by  the  legis-  lature,  and  that  it  was  not  in  the  power 
lature  to  fill  that  unexpired  term.  June  of  the  governor  to  limit  his  term  of  office 
29,  1852,  during  the  recess  of  the  legis-  to  the  first  Monday  in  September,  1852. 
lature,  Henry  Clay  died.  July  6th  the  The  seat  was  vacant  until  December  20, 
governor  appointed  David  Meriwether  when  the  Senate  by  a  vote  of  twenty- 
senator  'until  the  time  the  resignation  seven  ayes  to  sixteen  nays  resolved  that 
of  Henry  Clay  takes  effect.'  Mr.  Meri-  Mr.  Dixon  had  been  duly  elected  to  fill 
wether's  credentials  were  presented  and  the  vacancy  in  the  Senate  occasioned  by 
he  took  his  seat  July  15,  and  held  it  until  the  resignation  of  the  Hon.  Henry  Clay, 
Congress  adjourned  August  31.  December  and  was  entitled  to  a  seat  therein/' 
6  the  Senate  reassembled;  Mr.  Meri-  Dixon,  Taft  £1.  Cast  18. 
wether  did  not  appear,  and  Mr.  Dixon  ap- 

Where  the  term  of  a  senator  from  a  new'  state  is  fixed  by  lot  in  the  Senate, 
and  expires  before  the  next  regular  session  of  the  state  legislature,  it  is 
competent  for  the  governor  to  appoint  one  to  fill  the  office  until  the  legisla- 
ture meets  and  elects. 

Sevier,  Taft  El.  Cas.  7. 

2.  Reappointment  of  Sitting  Senator. —  The  term  of  the  sitting  senator 
expiring  before  the  next  session  of  the  legislature,  it  was  competent  for  the 
governor  to  appoint  him  to  hold  office  until  the  next  meeting  of  the  legis- 
lature. 

Tracy,  Taft  El.  Cas.  3;  Blair,  Taft  El.  Cas.  36.    Contra,  Lauman,  Taft  El.  Cas.  5. 

3.  Until  Next  Meeting  of  the  Legislature. —  One  appointed  by  the  gov- 
ernor of  a  state  tp  the  office  of  senator  during  a  recess  of  the  legislature  is 
entitled  to  hold  office  until  his  successor  is  elected  by  the  legislature  sub- 
sequently meeting,  and  notice  of  such  election  given  to  the  Senate. 

Smith,  Taft  El.  Cas.  4. 

Not  beyond  adjournment  of  next  session. —  One  appointed  senator  by  the 
governor  of  a  state,  during  a  recess  of  the  legislature,  is  not  entitled  to  hold 
office  beyond  the  adjournment  of  a  legislature  thereafter  convening,  even 
though  such  legislature  fails  to  elect  a  senator. 

Phelps,  Taft  El.  Cas.  16. 

4.  Session  Intervening  Between  Resignation  and  Appointment. — Where 
a  session  of  the  state  legislature  intervenes  between  the  resignation  of  a 
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senator  and  the  appointment  of  his  successor  by  the  governor  of  the  state, 
such  appointment  is  invalid,  and  the  one  so  appointed  is  not  entitled  to  a 
seat  in  the  senate. 

Johns,  Taft  £1.  Caa.  1. 

8.  Vacancy  Not  Existing  at  Time  of  Appointment.—  It  is  not  competent 
for  the  executive  of  a  state,  in  the  recess  of  a  legislature,  to  appoint  a 
senator  to  fill  a  vacancy  which  will  happen,  but  has  not  happened  at  the 
time  of  the  appointment. 

I*uman,  a.  ft  H.  El.  Cas.  871. 

HI.  Qualifications  of  Senators 
1*  Citizenship. —  The  qualifications  prescribed' by  the  Constitution  are 
absolutely  essential.    One  who  has  not  been  a  citizen  of  the  United  States 
for  nine  years  is  ineligible  to  the  office  of  senator. 

Shields,  Taft  EL  Cas.  138.  Fayette  county,  Pa.,  where  he  has  ever 

t(  since  resided.    On  the  28th  day  of  Febru- 

*■»*•  G.,  a  native  of  Geneva,  migrated  ary,  1793,  he  was  elected  from  that  state 

^o^t  and  came  to  Bo8ton  in   178°;   m  t°  the  Senate  of  the  United  States.     It 

178*  he  removed  to  Pennsylvania,  and  in  was  determined  that  he  was  not  entitled 

t»c  *^*ne  year  to  Virginia,  where  he  pur-  to  his  seat,  not  having  been  '  nine  years 

!v      a  lar&e  tract  of  land  and  took  ^  ft  cit*««  of  the  United  States.' "     Gal- 

oatll  of  allegiance  to  said  state.     In  De-  latin,  CI.  6  H.  £1.  Cas.  851. 

Gguber,  1785,  he  purchased  an  estate  in 

2.  "An  Inhabitant  of  That  State.'' — One  who  is  an  inhabitant  of  a 
state  at  the  time  of  his  election  as  senator,  having  the  other  qualification 
prescribed  by  the  Constitution,  is  eligible  to  a  seat  in  the  Senate. 

Ames,  Taft  El.  Cas.  317. 

Oertulcate  of  governor. —  The  appointee  had  resided  in  the  state  from 
which  he  was  appointed  from  September,  1808,  till  May,  1809  —  the  date  of 
Mb  appointment.  It  was  held  that,  the  term  of  residence  or  other  qualifica- 
tions necessary  to  entitle  a  person  to  become  an  inhabitant  of  a  state,  not 
being  defined  either  by  the  constitution  or  laws  of  the  state,  the  certificate 
of  the  governor  that  a  person  was  a  citizen  thereof  was  sufficient  for  the 
Senate  to  proceed  upon,  he  being  otherwise  entitled  to  his  seat. 

Gnawold,  Taft  El.  Cas.  94. 

3.  Power  of  States  to  Add  to  Qualifications.—  A  state  cannot  superadd 
qualifications  of  a  senator  to  those  prescribed  by  the  Constitution  of  the 
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United  States;  so  where  a  state  constitution  provided  that  judges  of  the 
Supreme  Court  should  not  be  eligible  to  any  office  of  public  trust  or  profit 
in  the  United  States  during  the  term  for  which  they  were  elected,  one  who 
had  been  elected  judge  of  the  Supreme  Court  for  a  term  of  nine  years,  but 
resigned  the  office  and  was  subsequently,  and  during  the  term  for  which 
he  was  elected,  elected  senator,  was  held  entitled  to  his  seat. 

Trumbull,  Taft  El.  Oas.  148. 


ARTICLE  I,   SECTION  3 

"  The  Senate  shall  have  the  sole  piwer  to  try  all'  impeachments.  When 
..sitting  for  that  purpose,  they  shall  be  on  oath*  or  affirmation.  When 
the  President  of  the  United  States  is  tried,  the  chief  justice  shall  pre- 
side: and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present.  Judgment  in  cases-  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office,  and  dis- 
qualification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States:  but  the  party  convicted  shall  nevertheless 
be  liable  and  subject  to  indictment,  trial,  judgment  and  punishment, 
according  to  law. " 

Maxim  that  the  King  can  do  no  wrong. —  The  provision  for  the  impeach- 
ment of  the  President  does  not  .recognize  any  place  in  our  system  of  gov- 
ernment for  the  maxim  of  English  constitutional  law  that  the  King  can 
do  no  wrong. 

Ungford  v.  U.  S.,  (1879)   101  U.  S.  34*,  25  0.  8.   (L.  ed.)   1010. 

Compel  attendance  of  witnesses. —  The  House  of  Representatives  has  the 
sole  right  to  impeach  officers  of  the  government,  and  the  Senate  to  try 
them.  Where  the  question  of  impeachment  is  before  either  body  acting 
in  its  appropriate  sphere  on  that  subject,  they  have  the  right  to  compel 
the  attendance  of  witnesses,  and  their  answers  to  proper  questions,  in  the 
same  manner  and  by  the  use  of  the  same  means  that  courts  of  justice  can 
in  like  cases. 

Kilbourn  v.  Thompson,  (1880)   103  U.  S.  190,  26  U.  S.   (L.  ed.)  377. 

CStt] 


ARTICLE  I,  SECTION  4 

"  The  times,  places  and  manner  of  holding  elections  for  senators  and  rep- 
resentatives, shall  be  prescribed  in  each  state  by  the  legislature 
thereof;  but  the  Congress  may  at  any  time  by  law  make  or  alter  such 
regulations,  except  as  to  the  places  of  choosing  senators.  The  Con- 
gress shall  assemble  at  least  once  in  every  year,  and  such  meeting" 
shall  be  on  the  first  Monday- in  December,  unless  they  shall  by  law 
appoint  a  different  day." 

I.  "  Shall  Be  Prescribed  in  Each  State  bt  the  Legislature,"  353. 

1.  By  Legislature  Elected  by  Fraud,  353. 

2.  Effect  of  State  Constitutional  Provisions,  353. 

3.  By  Referendum}  353. 

4.  Mandatory  or  Directory  Effect  of  Provisions,  353. 

a.  As  to  Time  and  Place  of  Holding  Elections,  353. 

b.  As  to  Making  Returns  in  Specified  Time,  353. 

5.  Power  to  District  a  State,  353. 

6.  Failure  to  Prescribe  Vote  Necessary  to  Elect  Senator,  354. 

7.  Potver  of  Governor  on  Failure  of  Legislature  to  Act,  354. 
II.  Exercise  of  Power  bt  Congress,  354. 

1.  In  General,  354. 

2.  For  the  Protection  of  Elections,  354. 

3.  Appointment  of  Supervisors,  355. 

4.  Punish  Violation  of  Duly  by  Stale  Officer,  355. 

5.  Interference  at  State  Elections,  356. 

III.  Relation  of  State  and  Congressional  Powers,  356. 

I.  "  Shall  Be  Prescribed  in  Each  State  by  the  Legislature  " 

1.  By  Legislature  Elected  by  Fraud.— An  election  law  adopted  by  a 
territorial  legislature,  itself  elected  by  means  of  fraud,  intimidation,  and 
force,  is  a  nullity,  and  elections  held  thereunder  are  invalid. 

Reeder  v.  Whitfield,  Bart.  El.  Cas.  185. 

2.  Effect  of  State  Constitutional  Provisions.— Article  I.,  sec.  4,  of  the 
Constitution  of  the  United  States  confers  upon  the  legislatures,  not  con- 
stitutional conventions,  of  the  several  states,  authority  to  fix  the  times, 
places,  and  manner  of  holding  elections  for  senators  and  representatives. 

[352] 
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In  a  conflict  between  a  constitutional  convention  and  the  legislature  the  lat- 
ter must  prevail. 

Baldwin  v.  Trowbridge,  2  Bart.  El.  Cas.  representatives  in  Congress,  the  legisla- 
46.  ture  is  powerless  to  alter  the  same,  and 

one  elected  at  the  time  fixed  by  the  Con- 
Where  the  constitution  oi  a  state  has      stitution  will  be  seated.    Shiel  v.  Thayer, 
fixed  the  time  for  holding  the  election  of      1  Bart.  El.  Cas.  349. 

8.  By  Referendum.—  The  Act  of  Congress  of  August  8,  1911,  declaring 
that  the  existing  districts  in  a  state  should  continue  in  force  "  until  the 
legislature  of  such  state,  in  the  manner  herein  prescribed,  shall  redistrict 
such  state,"  shows  that  Congress  intended,  so  far  as  it  had  the  power  to  do 
so,  to  recognize  the  state  constitution  and  laws  treating  the  referendum  as 
part  of  the  legislative  power. 

Ohio  t>.  Hildebrant,    (1916)    241  U.  S.  comprehends  the  various  agencies  in  which 

565,  36  S.  Ct.  708,  60  U.  S.  (L.  ed.)  1172,  is  lodged  the  legislative  power  to  make, 

affiiviing  State  v.  Hildebrant,  (1916)   94  amend,  and  repeal  the  laws  of  the  state, 

Ohio  St.  154,  114  K.  E.  55,  in  which  case  including  that  of  the  popular  referendum 

it  was  held  that  the  term  "legislature"  provided  by  the  laws  of  the  state.     See 

does  not  comprehend   simply   the   repre-  also  State  v.  Polley,   (1910)   26  S.  D.  5, 

sentative  agencies  of  the  state  composed  127  N.  W.  848 
of   the  members   of   elected   bodies,   but 

4.  Mandatory  or  Directory  Effect  of  Provisions — a.  As  to  Time  and 
Place  of  Holding  Elections. —  The  provisions  of  the  law  which  fix  the 
time  and  place  of  holding  elections  are  mandatory,  and  only  elections  held 
at  such  time  and  place  are  legal. 

Patterson  v.  Belford,  1  Ellsw.  El.  Cas.  52. 

6.  As  to  Making  Returns  in  Specified  Time. —  Where  a  state  law 
requires  votes  for  a  representative  to  be  returned  in  a  specified  time,  it  is 
merely  directory,  and  votes  returned  after  that  time  may  be  counted. 

Brockenbrough  v.  Cabell,  1  Bart.  El.  Cas.  79. 

5.  Power  to  District  a  State. — "  The  power  to  district  a  state,  in  accord- 
ance with  the  federal  apportionment,  is,  by  sec.  4  of  art.  I.  of  the  Constitu- 
tion of  the  United  States,  conferred  upon  the  state,  subject  to  the  control 
of  Congress,  whereas  the  power  to  fix  or  alter  the  number  of  members  of 
the  House  of  Representatives  of  the  United  States  is  vested  exclusively  in 
the  federal  government .  •  •  •  there  is  no  doubt  that  a  state  cannot 
exercise  the  power  to  fix  the  size  of  the  federal  House  of  Representatives, 
whether  through  its  ordinary  legislature,  or  its  constitutional  convention, 
or  in  any  other  way. ' ' 

Segar,  2  Bart.  El.  Cas.  810. 
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*  Mte.  to  Pmeribe  ▼*.  Hec»y  ta  Be*  Be-tor-  Where  the 
state  statutes  fail  to  prescribe  the  vote  necessary  to  elect  .  senator,  it  a 
Twprtnrt  for  the  two  house*  to  prescribe  by  resolution  that  a  plurality 
stall  eket. 

S«ek«-,  Taft  EL  C~  2M,  Wdi-g  thrf  <~  *«trt  by  «  pl-»-iity  —  **  «««■» 


to  a  «sf. 


T  Powtr  of  Govtraor  on  F*fl»»  of  Update,  to  Aet-Where  the 
legislature  of  a  state  has  failed  to  "  prescribe  the  times,  places,  and  man- 
ner "  of  holding  elections,  as  required  by  the  Constitution,  the  governor 
m»v  in  ease  of  vacancy,  in  his  writ  of  election  give  notive  of  the  time  and 
place  of  election;  but  a  reasonable  time  ought  to  be  allowed  for  the  promul- 
gstion  of  the  notice. 


1.  la  General— By  the  plain  letter  of  the  Constitution  Congress  may 

tives;  and  at  such  time  and  place,  and  in  the  manner  thus  prescribed, 
everv  second  year,  the  people  of  each  state  may  choose  as  representative  m 
Congress  any  person  having  qualifications  enumerated  in  that  Constitute 

ta-..-*!.*^*.  :^rrJ— est* 

the  tegular  time  for  each  election,  and  election,  is  ^J^    «SnSedT and    re- 

•kileTrewlmion  of  the  Hoo«e  of  Repre-  tk.   W   "^^V^  a  CaT». 

sntatires  holding  thmt  those  theretofore  swnded.    GhaUon,.l  Bart.  U-  t-ns. 
elected  to  serf*   at   a   special   term   are 

Anffiaty  state  r-f-»"«-  Congress  having,  in  the  exercise  of  its  consti- 
tutional po»erf  fixed  the  time  for  holding  the  election  for  representatives 
m  all  the  states,  from  the  moment  of  the  passage  of  the  Act  it  became 
engrafted  on  the  statutes  of  every  state,  and  it  required  no  auxiliary  state 
legislation  to  give  it  effect. 

P.~w.«  r.  Belford.  1  Ellsw.  EL  C.s-  52.  See  also  State  c.  Frenr,  (1»10)  1« 
Wis.  32*.  125  X.  W.  Wl.  20  Ann.  Cas.  633. 

2.  For  the  Protection  of  Elections.—  The  power  of  Congress,  under  the 

f>/r..r:-.  r.:  .r.  of  the  United  States,  to  make  such  provisions  as  are  neeesarj 
to  6*-:  ~-e  '''■.".  fair  anc  hor.est  conduct  of  an  election  at  which  a  member  of 
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Congress  is  elected,  as  well  as  the  preservation,  proper  return,  and  count- 
ing of  the  votes  cast  thereat,  and,  in  fact,  whatever  is  necessary  to  an  honest 
and  fair  certification  of  such  election,  cannot  be  questioned.  The  right  of 
Congress  to  do  this,  by  adopting  the  statutes  of  the  States,  and  enforcing 
them  by  its  own  sanctions,  is  established. 


In  re  Coy,  (1888)  127  U.  S.  752,  8 
S.  Ct.  1263,  32  U.  S.  (L.  ed.)  274,  affirm- 
ing (1887)  31  Fed.  794.  See  also  U.  S. 
v.  Kelsey,  (1800)  42  Fed.  882;  U.  S.  v. 
Crosby,  (1871)  1  Hughes  448,  25  Fed. 
Cas.  No.  14,803. 

For  the  conduct  of  congressional  elec- 
tion!,—  It  is  in  the  power  of  Congress 
to  provide  laws  for  the  proper  conduct 
of  elections  held  for  congressmen,  to  pro- 
ride,  if  necessary,  the  officers  who  shall 
conduct  them  and  make  return  of  the 
results,  and  especially  to  provide,  in  an 
election  held  under  its  own  authority, 
for  security  of  life  and  limb  to  the  voter 
while  in  the  exercise  of  this  function. 
It  cannot  be  doubted  that  Congress  can 
by  law  protect  the  act  of  voting,  the  place 
where  it  is  done,  and  the  man  who  votes, 
from  personal  violence  or  intimidation, 
and  the  election  itself  from  corruption 
and  fraud.  Ew  p.  Yarbrough,  (1884)  110 
U.  S.  661,  4  S.  Ct.  152,  28  U.  S.  (L.  ed.) 
274.  See  also  U.  S.  v.  Mosley,  (1015) 
238  U.  8.  383,  35  S.  Ct.  004,  58  U.  S. 
(L.  ed.)   1355. 

The  Constitution  confers  upon  Congress 
ample  power  to  legislate  for  the  protec- 
tion and  purity  of  elections  for  repre- 
sentatives in  Congress,  whether  such  elec- 
tions be  for  representatives  alone  or  in 
conjunction  with  the  selection  of  state 
and  county  officers.     Congress  may  enac . 


statutes  containing  specific  regulations  to 
accomplish  this  end,  or  it  may  adopt  the 
laws  of  the  states  so  far  as  they  relate 
to  congressional  representatives,  and  thus 
and  to  that  extent  make  the  state  elec- 
tion officers  federal  officers;  but  it  can 
go  not  further.  Ex  p.  Perkins,  (1887) 
20  Fed.  004. 

Sections  2005  and  2006,  R.  S.,  are  au- 
thorized by  this  section,  though  they  may 
not  be  within  the  province  at  the  Fifteenth 
Amendment  for  wanting  apt  words  limit- 
ing discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
Brown  1?.  Munford,    (1883)    16  Fed.   176. 

Section  5506,  R.  S„  providing  that 
"  Every  person  who,  by  any  unlawful 
means,  hinders,  delays,  prevents,  or  ob- 
structs, or  combines  and  confederates 
with  others  to  hinder,  delay,  prevent,  or 
obstruct,  any  citizen  from  doing  any  act 
required  to  be  done  to  qualify  him  to 
vote,  or  from  voting  at  any  election  in 
any  state,  territory,  district,  county,  city, 
parish,  township,  school  district;  munici- 
pality, or  other  territorial  subdivision, 
shall  be  fined  not  less  than  five  hundred 
dollars,  or  be  imprisoned  not  less  than 
one  month  nor  more  than  one  year,  or  be 
punished  by  both  such  fine  and  imprison- 
ment," is  valid  legislation  concerning 
congressional  elections.  U.  S.  17.  Munford, 
(1883)  16  Fed.  223. 


3.  Appointment  of  Supervisors. — An  Act  of  Congess  directing  the 
judges  of  the  Circuit  Courts  of  the  United  States,  under  proper  application, 
at  any  election  for  representatives  or  delegates  in  Congress,  to  appoint 
supervisors  to  guard  and  scrutinize  the  registration  and  election,  is  within 
the  power  of  Congress  to  regulate  the  election  of  its  own  members. 

Matter  of  Sundry  Citizens,  (1878)  2  Flipp.  228,  23  Fed.  Cas.  No.  13,628. 


.  4.  Punish  Violation  of  Duty  by  State  Officer. —  Congress  has  constitu- 
tional power  to  enact  a  law  for  punishing  a  state  officer  of  election  for  the 
violation  of  his  duty  under  a  state  statute  in  reference  to  the  election  of  a 
representative  to  Congress. 


356  CONSTITUTION  [Am.  I,  sec.  4 

Ex  p.  Siebold,    (1879)    100  U.  S.  373,  the   officers   of   election    for   members   of 

25  U.  S.    (Li.  ed.)    717.     See  also  Ex  p.  Congress  any  act  unauthorized,  with  the 

Clarke,    (1879)    100  U.  S.  399,  25  U.  S.  intent  to  affect  any  election  or  its  result. 

(L.  ed.)   715;  U.  S.  v.  Gale,   (1883)    109  This  would  include  a  mere  presentation  of 

U.  S.  66,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  857;  argument  by  an  officer  of  election  to  in- 

U.  8.  v.  O'Connor,  (1887)   31  Fed.  449.  duce  a  voter  to  support  or  cast  his  vote 

for    a    particular    candidate.      U.    S.    v. 

Congress  has  power  to  prohibit  and  fol-  Bader,   (1883)   16  Fed.  117. 
low  with  penal  consequences  the  doing  by 

5.  Interference  at  State  Elections. —  Whether  the  power  of  Congress  to 
legislate  in  respect  to  congressional  elections  depends  upon  the  effect  of  the 
second  and  fourth  sections  of  Article  I.,  or  arises  out  of  the  implied  power 
to  protect  such  elections  against  violations  or  frauds  because  they  are  fed- 
eral elections,  so  far  as  federal  officials  are  thereby  directly  chosen,  it  fur- 
nishes no  reason  for  any  interference  at  a  purely  state  election. 
• 

Lackey  t\  U.  S.,   (1901)    107  Fed.  117.  federal  elections   alone,  given   it  by   the 

Ag.       .  n  i-    i*  *  «.  *  Constitution,  and  it  passes  a  law  to  regu- 

h££  £~  ?* Eh«  "^  hl  FTr*  late    elections    under    that    power,    eveVy 

£*  t0  fif dt"l elcctl0M  —  ^f  **  <*  Con-  fair  construction  would  be  that  it  exer- 

gress  which   has   no   constitutional  war-  cifled    ^    j    iglative    power    within    ^ 

rant  in  relation  to  a  state  election  may  t  of  ^  Constitution,  and  that  the 

£oH«n    "tt'q  VmJ°  TiSSJf^SS?      *™  made  in  Prance  of  constitutional 
election.    U.  S.  v.  Belvm,  (1891)  46  Fed.      autaority   appfied   only   to   the   elections 

*M-  named  in  it.     U.  S.  v.  Munford,    (1883) 

When  Congress  has  power  to  regulate      16  Fed.  228. 

Power  to  protect  from  race  discrimination. —  No  constitutional  statute  could 
be  passed  by  Congress  relating  to  state  and  municipal  elections,  except  for 
the  purpose  of  protecting  voters  from  being  hindered  or  prevented  from 
voting  on  account  of  their  race,  color,  or  former  slavery. 

U.  S.  v.  Belvin,   (1891)  46  Fed.  383. 

in.  Relation  of  State  and  Congressional  Powers 

When  Congress  exercises  its  authority  to  regulate  elections,  the  subject 
need  not  be  entirely  and  completely  controlled  and  provided  for,  nor  need 
the  regulations  take  the  place  of  all  state  regulations  on  the  subject.  There 
is  no  declaration  that  the  regulations  shall  be  made  either  wholly  by  the 
state  legislature  or  wholly  by  Congress.  The  state  may  make  regulations  on 
the  subject;  Congress  may  make  regulations  on  the  same  subject,  or  may 
alter  or  add  to  those  already  made.  The  paramount  character  of  those 
made  by  Congress  has  the  effect  to  supersede  those  made  by  the  state,  so  far 
as  the  two  are  inconsistent,  and  no  further.  There  is  no  such  conflict 
between  them  as  to  prevent  their  forming  a  harmonious  system  perfectly 
capable  of  being  administered  and  carried  out  as  such. 

Ex  p.   Siebold,    (1879)    100  U.  S.  383,      1,  27  U.  S.   (L.  ed.)   857;  Ex  p.  Geissler, 
25   U.  S.    (L.  ed.)    717.     See  also  U.   S.       (1880)   4  Fed.  188. 
v.  Gale,    (1883)    109  U.   S.   06,   3   S.   Ct. 
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Congress  cannot  assume  full  control  of  all  elections  at  which  Congressional 
representatives  are  chosen  in  conjunction  with  state  and  county  officers. 
The  mere  fact  that  a  representative  in  Congress  is  voted  for' at  an  election 
of  state  and  county  officers,  does  not  authorize  Congress  to  regulate  such 
election  in  matters  which  in  no  wise  relate  to  or  affect  the  result  so  far  as  it 
concerns  the  United  States.  It  has  no  more  right  to  regulate  the  election  of 
state  and  county  officers  under  those  circumstances  than  it  would  have  if  no 
representative  in  Congress  were  voted  for ;  and  it  has  not  attempted  to  do  so. 

Ex  p.  Perkins,    (1887)   29  Fed.  904. 


The  fourth  section  of  the  first  article 
of  the  Constitution  of  the  United  States 
commands  the  legislature,  but  only  per- 
mits Congress,  to  act.  The  power  of  the 
states  to  prescribe  the  times,  places,  and 
manner  of  electing  representatives  is  as 
supreme  as  that  of  Congress,  subject  to 
the  proviso  that  Congress  may  change  or 
suspend  their  action  by  substituting  its 
own  in  lieu  thereof.  Whatever  power  the 
state  legislatures  possess  over  elections 
they  derive  from  the  Constitution.  Con- 
gress has  no  more  power  to  direct  state 
legislation  than  the  states  have  to  dictate 
to  Congress  its  rule  of  action.  Hence, 
Congress  must  either  designate  the  time, 
specify  the  place,  and  prescribe  the  man- 
ner by  law,  or  leave  it  to  the  wisdom  of 
the  several  state  legislatures.  Members, 
1  Bart.  El.  Cas.  47,  saying:  "It  is 
evident  that  the  convention  which  formed 
and  the  people  who  ratified  that  great 
charter  [the  Constitution]  of  our  liberties 
intended  that  the  regulation  of  the  times, 
places,  and  .manner  of  holding  the  elec- 
tions should  be  left  exclusively  to  the 
legislatures  of  the  several  states,  sub- 
ject to  the  condition,  only,  that  Congress 
might  alter  the  state  regulations  or  make 
new  ones,  in  the  event  that  the  states 
should  refuse  to  act  in  the  premises,  or 


should  legislate  in  such  a  manner  as 
would  subvert  the  rights  of  the  people  to 
a  free  and  fair  representation." 

Federalist.—  It  will  not  be  alleged  that 
an  election  law  could  have  been  framed 
and  inserted  in  the  Constitution  which 
would  have  been  always  applicable  to 
every  probable  change  in  the  situation  of 
the  country;  and  it  will  therefore  not  be 
denied  that  a  discretionary  power  over 
elections  ought  to  exist  somewhere.  It 
will,  I  presume,  be  as  readily  conceded 
that  there  were  only  three  ways  in  which 
this  power  could  have  been  reasonably 
modified  and  disposed :  that  it  must  either 
have  been  lodged  wholly  in  the  national 
legislature,  or  wholly  in  the  state  legis- 
latures, or  primarily  in  the  latter  and 
ultimately  in  the  former.  The  last  mode 
has,  with  reason,  been  preferred  by  the 
convention.  They  have  submitted  the 
regulation  of  elections  for  the  federal 
government,  in  the  first  instance,  to  the 
local  administrations,  which  in  ordinary 
cases  and  when  no  improper  views  prevail, 
may  be  both  more  convenient  and  more 
satisfactory;  but  they  have  reserved  to 
the  national  authority  a  right  to  _  inter- 
pose whenever  extraordinary  circum- 
stances might  render  that  interposition 
necessary  to  its  safety.  Hamilton,  in  The 
Federalist,  No.  LIX. 


Election  of  representatives  by  general  ballot. —  Members  of  the  House  of 
Representatives  elected  by  general  ballot,  or  from  the  state  at  large,  are 
entitled  to  their  seats,  although  Congress  has  enacted  that  the  several  states 
shall  be  divided  into  districts  from  which  the  representatives  shall  be 
elected. 


Members,  1  Bart.  El.  Gas.  47. 
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1 '  Each  house  shall  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members,  and  a  majority  of  each  shall  constitute  a  quorum 
to  do  business;  but  a  smaller  number  may  adjourn  from  day  to  day, 
and  may  be  authorised  to  compel  the  attendance  of  absent  members, 
in  such  manner,  and  under  such  penalties  as  each  house  may 
provide." 

I.  Delegates  from  Territories,  358. 

II.   EXCLUSIVENESS  OP  JURISDICTION,  358. 

III.  Conclusiveness  op  Findings,  360. 

IV.  Giving  Effect  to  the  Will  of  the  People,  361. 
V.  Power  to  Go  Behind  Certificate,  361. 

VI.  Bribery  Invalidating  Election,  361. 

VII.  Right  of  Individuals  to  Sit  in  State  Legislature,  361. 

VIII.  After  Expiration  of  Term,  362. 

IX.  Qualifications  of  Members,  362. 

X.  Compel  Attendance  of  Absent  Members,  362. 

I.  Delegates  from  Territories 

The  House  may  at  any  time  exclude  from  the  limited  membership  which  it 
now  extends  to  delegates  from  territories  any  person  whom  it  may  for  any 
reason  judge  to  be  unfit  to  hold  a  seat  as  a  delegate.  And  a  contestant  hav- 
ing admitted  that  he  has  a  plurality  of  wives,  and  that  he  teaches  and 
advises  others  to  the  commission  of  that  offense,  should  be  excluded  from  the 
House. 

Cannon  v.  Campbell,  2  EIlsw.  El.  Caa.  powers.  A  delegate  is  a  member  with 
604,  saying:  "  A  representative  is  a  mem-  limited  powers.  *  *  *  Their  elections, 
ber,  but  a  member  may  not  be  a  repre-  returns,  and  qualifications  are  judged  by 
sentative  in  the  technical  sense  of  the  the  same  standard,  and  they  are  excluded 
term;  a  delegate  is  also  a  member.  A  from  the  House  for  cause  alike  by  a  two- 
representative    is    a    member    with    full  thirds  vote  of  the  voting  membership." 

n.  Exclufliveness  of  Jurisdiction 

Congress  is,  by  the  Constitution,  the  exclusive  judge  of  the  elections  and 

returns,  as  well  as  the  qualifications  of  its  members;  and  the  returns  from 

the  state  authorities  are  prima  facie  evidence  only  of  an  election,  and  are 

not  conclusive  upon  the  HouSe. 

Spaulding  r.  Mead,  CI.  &  H.  El.  Cas.  157.  See  also  Britt  v.  Board  of  Canvassers, 
(1916)    172  N.  C.  797,  90  S.  E.   1005. 

[358] 
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The  Senate  of  the  United  States  is  the  exclusive  judge  of  the  election, 
return,  and  qualification  of  its  own  members.  Whether  an  election  of  a 
senator  by  the  state  legislature  is  in  conformity  with  such  regulations  as 
are  prescribed  by  Congress,  or  whether,  for  want  of  strict  conformity 
therewith,  it  is  illegal  and  void,  are  questions  which  a  state  court  has  no 
jurisdiction  to  decide. 

Matter  of  Executive  Communication,  the  opinion  and  determination  of  the 
(1869)   12  Fla.  686.  court  shall  be  certified  to  the  governor, 

who  shall  transmit  the  same  to  the  proper 
Jurisdiction  to  determine  the  right  of  a      authorities  of  the  United  States  govern- 
senator  to  a  seat  is  vested  exclusively  in      ment  for  such  action  as  said  authorities 
the  Senate.     Fitch,  Taft  £1.  Cas.  164.  may  deem  proper/'  in  so  far  as  it  pur- 

ports to  authorize  judicial  inquiry   into 
A  statute  which  in  part  provides  that      the  regularity  of  an  election  of  a  United 
"  In  the  case  of  a  judicial  inquiry  into      States  senator  intrudes  upon  the  exclusive 
corrupt   and    illegal    practices    connected      authority   of   the   United   States   Senate. 
.  with  the  election  of    *    *    •    a  United      Sutherland  v.  Miller,   (W.  Va.  1917)    91 
States  senator    •    •    •    the  evidence  and      S.  E.  993,  L.  R.  A.  1917D  1040. 

The  House  of  Representatives  needs  no  parties  in  court,  or  names  on  the 
record,  to  guard  its  own  rights  and  privileges;  nor  any  extrinsic  action 
to  quicken  it  in  the  exercise  of  the  exclusive  power  to  judge  of  the  "  elec- 
tion, returns,  and  qualifications  "  of  those  who  claim  seats;  and  it  may 
institute,  and  often  has  instituted,  investigations  of  the  right  of  members 
to  seats,  without  any  contestant  at  all.  It  is  not  only  its  right,  but  its  duty, 
to  see  that  no  one  shall  occupy  a  seat  whose  title  is  imperfect,  and  to  investi- 
gate of  its  own  motion  whenever  there  is  reasonable  doubt  cast  upon  the 
case. 

Reeder  v.  Whitfield,   1   Bart.   El.  Cas.  Under  the  fifth  section  of  the  first  ar- 

185.  tide  of  the  Constitution  of  the  United 

States  the  House  has  the  right  to  ascer- 

"  This  House  can  only  be  '  the  judge  of  tain  and  decide  upon  all  questions  of  law 

the  election,  returns,  and  qualifications  of  and  of  fact  necessary  to  be  ascertained 

its  members; '  that  is,  can  judge  whether  and  decided  in  order  to  enable  it  to  deter- 

each  member  has  been  elected  according  mine  upon  the  right  of  each  individual 

to  the  laws  of  his  state  and  possesses  the  who  may  claim  to  be  one  of  its  members, 

qualifications   fixed  by  the   Constitution.  Baker,  1  Bart.  El.  Cas.  92. 
Here  its  power  begins  and  ends."    Smith 
v.  Brown,  2  Bart.  El.  Cas.  395. 

Joint  authority  of  state  and  Congress. —  The  judging  of  the  election  of 
members  is  a  joint  authority,  residing  in  the  states  in  the  first  instance,  and 
ultimately  in  the  House. 

Spaulding  v.  Mead,  CI.  &  H.  El.  Cas.  157. 

Neither  the  State  Supreme  Court  nor  the  secretary  of  state  has  the  power  to 
pass  upon  the  legality  of  an  appointment  of  a  United  States  senator  by  the 
governor  of  a  state.  Under  the  state  constitution  it  is  the  official  duty  of 
the  secretary  to  affix  the  seal  of  the  state  to  the  appointment,  and  to 
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countersign  or  attest  the  same  as  evidencing  the  official  act  of  the  executive 
authority  of  the  state  in  appointing  a  senator  in  the  Congress  of  the  United 
States,  and  this  duty  is  one  involving  no  official  discretion  or  judgment  on 
his  part. 


State  t7.  Crawford,  (1891)  28  Fla.  441, 
10  So.  118,  14  L.  R.  A.  253,  wherein  the 
court  said :  "  In  the  absence  of  any  pro- 
vision in  the  Constitution,  or  statutes 
of  the  United  States,  when  a  governor  of 
this  state  wishes  to  appoint  a  senator  the 
only  legal  way  of  evidencing  his  act  so 
as  to  command  the  recognition  of  it  by 
the  United  States  Senate  as  his  official 
act  is  to  comply  with  the  formula  which 
the  people  of  the  state  have  in  our  con- 
stitution declared  to  be  the  proper  form 
for  exercising  the  executive  power  of  ap- 
pointing to  office.  Any  appointment  of 
a  senator  not  thus  signed,  sealed,  and 
countersigned  is  not  authenticated  in  the 
manner  which  our  organic  law  —  the  only 
law  regulating  the  subject — provides,  and 
is  not  entitled  to  recognition  by  the 
Senate  of  the  United  States  as  a  com- 
mission or  appointment  as  United  States 
senator  from  the  state  of  Florida,  or  its 
executive  authority  acting  for  the  state. 
Assuming  that  Congress  has  the  authority 
to  prescribe  how  such  an  appointment 
should  be  authenticated,  until  it  does  so 
the  only  reasonable  conclusion  is  that  this 
executive  act  of  the  state  government 
shall  be  evidenced  in  the  manner  provided 
by  state  law  in  such  cases,  and  the  only 
appointments  or  commissions  of  senators 
extended   upon   the   proceedings   of   Con- 


gress within  our  reach,  appear  to  have 
been  signed  by  the  governor,  sealed  with 
the  great  seal  of  state,  and  attested  or 
countersigned  by  the  secretary  of  state. 
We  have  been  unable  to  find  anything 
that  suggests  any  other  possible  way  of 
evidencing  the  executive  act  than  that 
provided  by  the  provision  of  our  own 
organic  law,  nor  is  there  in  the  Constitu- 
tion of  the  United  States  anything  that 
prevents  the  state  from  regulating  the 
evidence  of  this  official  act,  at  least  until 
Congress  shall  act  in  the  premises." 

A  state  court  cannot  determine  the 
right  to  the  office  of  congressman,  but 
only  the  duty  of  the  board  of  state  can- 
vassers in  respect  to  the  canvass.  The 
power  to  determine  the  right  is,  by  the 
Constitution  of  the  United  States,  vested 
exclusively  in  the  House  of  Representa- 
tives, and  a  state  court  cannot  go  behind 
the  returns  and  investigate  frauds  and 
mistakes  and  adjudge  which  of  the  candi- 
dates was  elected,  but  can  only  determine 
whether  the  board  of  state  canvassers 
ought  to  include  in  its  canvass  and  state- 
ment of  the  votes  cast  for  representative 
in  Congress  those  returned  from  particu- 
lar counties.  McDill  v.  Board  of  State 
Canvassers,   (1874)   36  Wis.  505. 


Effect  of  Act  on  Congress. —  It  is  within  the  power  of  the  Senate  of  the 
United  States  to  regard  the  provisions  of  the  Act  of  Congress,  entitled  "An 
Act  to  regulate  the  times  and  manner  of  holding  elections  for  senators  in 
Congress,' '  as  directory. 

Matter  of  Executive  Communication,  (1869)  12  Fla.  686. 

m.  Conclusiveness  of  Findings 

When  the  Senate  has  once  passed  upon  the  credentials  of  a  senator  and 

admitted  him  to  a  seat,  it  is  powerless  to  order  a  reinvestigation  and 

reverse  its  decision. 

The  Louisiana  Cases,  Taft  El.  Cas.  426.  See  also  Corbin  v.  Butler,  Taft  El.  Caa. 
582. 


The  resolution  of  the  Senate,  passed  after  investigation,  admitting  a  senator 
to  a  seat,  is  a  final  decision  of  all  the  premises  then  in  controversy,  and  con- 


Art.  I,  sbc.  5]  CONSTITUTION  861 

elusive,  as  well  upon  the  legislature  and  all  persons  claiming  under  its 
authority,  as  upon  the  senator  named  in  the  resolution. 

Fitch,  Taft  £1.  Cas.  164. 

IV.  Giving  Effect  to  the  Will  of  the  People 

The  great  principle  in  judging  of  elections  ought  to  be,  that  the  will  of 
the  people  fairly  expressed  ought  to  govern.  And  that  construction  of  the 
Constitution  and  laws  of  the  United  States  ought  to  prevail,  which  consists 
in  giving  effect  to  the  good  votes,  rather  than  destroying  them. 

Spauldlng  v.  Mead,  CI.  &  H.  £1.  Gas.  157. 

V.  Power  to  Go  Behind  Certificate 

The  action  of  a  state  board  in  refusing  to  receive  supplemental  or 
amended  certificates  of  an  election  is  not  binding  on  the  House  of  Repre- 
sentatives, which  claims  the  right,  and  duty,  to  go  behind  all  certificates 
for  the  purpose  of  correcting  errors. 

Chrisman  v.  Anderson,  1  Bart.  £1.  Caa.  submitted  primarily  to  the  state  officers, 
328.  their  decision  is  not  binding  on  the  House 

of  Representatives,  and  they  may  go  be- 
Where,  under  the  state  laws,  the  ques-      hind    such    decision    and    determine    for 
tion  of  whether  or  not  any  candidate  has      themselves  the  original  question.     Wash- 
received  a  majority  of  the  whole  vote  is      burn  v.  Ripley,  CL  &  H.  £1.  Cas.  679. 

Not  concluded  by  executive  commission. — The  Senate  is  empowered  by  the 
Constitution  to  judge  of  the  elections,  returns,  and  qualifications  of  its 
menabers,  and  cannot  be  precluded,  by  the  commission  emanating  from  the 
executive  of  a  state,  from  any  inquiry  which  is  necessary  to  the  exercise 
of  that  judgment. 

Bateman,  Taft  El.  Cas.  96. 

VI.  Bribery  Invalidating  Election 

Bribery  to  secure  one's  election  as  senator  will  invalidate  the  election. 
Pomeroy,  Taft  EL  Cas.  368. 

VH.  Bight  of  Individuals  to  Sit  in  State  Legislature 

It  is  not  competent  for  the  Senate  to  inquire  as  to  the  right  of  individual 
members  to  sit  in  a  legislature  that  is  conceded  to  have  a  quorum  in  both 
houses  of  legally  elected  members. 

Sykes  v.  Spencer,  Taft  £1.  Cas.  556. 
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Where  there  is  a  dispute  as  to  the  title  of  a  sufficient  number  of  the  members 
of  a  legislature  to  reduce  the  number  concededly  elected  below  a  quorum, 
the  Senate  may  inquire  into  the  disputed  rights,  and  in  such  inquiry  will 
not  look  merely  to  the  evidence  of  the  fact,  but  go  back  to  the  fact  itself  and 
determine  who  of  those  claiming  seats  were  in  fact  elected. 

Sykes  i?.  Spencer,  Taft  El.  Cas.  556. 

Vm.  After  Expiration  of  Term 

It  is  doubtful  if  the  Senate  has  the  power  to  consider  charges  affecting 
the  right  of  a  senator  to  his  seat,  after  the  termination  of  his  term,  of  office. 
Patterson,  Taft  El.  Gas.  423. 

IX.  Qualifications  of  Members 

It  is  doubtful  if  the  Senate  has  the  right  to  inquire  as  to  the  qualifica- 
tions of  one  elected  senator  beyond  those  prescribed  by  the  Constitution. 

Niles,  Taft  El.  Cas.  136.        •  A  statute,  making  it  a  misdemeanor  for 

any  senator,  representative,  or  delegate, 

"What  are  the  qualifications  [in  the  to  receive  or  agree  to  receive  any  corn- 
text  1  *  *  *  referred  to  the  committee  on  pensation  for  services  rendered  in  any 
electrons?  Clearly  the  constitutional  proceeding  before  any  department  (sec 
qualifications,  to  wit,  that  the  claimant  1782,  Rev.  Stat.  U.  S.),  does  not,  by  its 
shall  have  attained  the  age  of  twenty-five  necessary  operation,  infringe  upon  the 
years,  been  seven  years  a  citizen  of  the  authority  or  powers  of  the  Senate  of 
United  States,  and  shall  be  an  inhabitant  the  United  States,  nor  interfere  with  the 
of  the  state  in  which  he  shall  be  cho8en.,,  legitimate  functions,  privileges,  or  rights 
Maxwell  v.  Cannon,  Smith  El.  Cas.  182;  of  senators,  and  is  valid.  Burton  ©.  U. 
Turney  v.  Marshall,  1  Bart.  El.  Cas.  167;  S.,  (1906)  202  U.  S.  344,  26  S.  Ct.  688, 
Piggott,  1  Bart.  El.  Cas.  463.  50  U.  S.  (L.  ed.)   1057,  6  Ann.  Cas.  362. 

Z.  Compel  Attendance  of  Absent  Members 

The  penalty  which  each  house  is  authorized  to  inflict  in  order  to  compel 
the  attendance  of  absent  members  may  be  imprisonment,  and  this  may  be 
for  a  violation  of  some  order  or  standing  rule  on  that  subject. 

Kilbourn  v.  Thompson,  (1880)   103  U.  S.  190,  26  U.  S.   (L.  ed.)   383. 

Bight  to  continuance  of  private  suit. — A  representative  has  the  privilege  of 
being  relieved  from  absenting  himself  from  his  public  duties  during  the 
session  of  Congress,  for  the  purpose  of  defending  his  private  suits  in  court, 
as  well  as  being  exempt  from  imprisonment  on  execution. 

Doty  v.  Strong,  (1840)  1  Pin.  (Wis.)  operate  to  the  prejudice  of  hiB  creditors; 
88,  wherein  the  court  said :  "  If  the  peo-  but  the  claims  of  the  people  upon  his 
pie  elect  an  indebted  person  to  represent  personal  attendance  are  paramount  to 
them,  this  construction  of  the  Constitu-  those  of  individuals,  and  they  must  suc- 
tion must  also  be  made  to  protect  his  mit." 
rights    and    interests,    although    it    may 
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41  Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence  of  two- 
thirds,  expel  a  member." 

I.  Rules  of  Proceedings,  363. 
II.  Specifying  Object  of  Proceedings,  364. 

III.  Service  of  Senate  Process  by  Deputy  Sergeant-at-Arms,  364. 

IV.  Right  to  Compel  Attendance  of  and  Examine  Witnesses,  365. 
V.  Power  to  Punish  for  Contempt,  365. 

VI.  Punishment  for  Disorderly  Behavior,  367. 
VII.  Power  to  Expel,  367. 

I.  Rules  of  Proceedings 

The  Constitution  empowers  each  House  to  determine  its  rules  of  proceed- 
ings. It  may  not  by  its  rules  ignore  constitutional  restraints  or  violate 
fundamental  rights,  and  there  should  be  a  reasonable  relation  between  the 
mode  or  method  of  proceeding  established  by  the  rule,  and  the  result  which 
is  sought  to  be  attained.  But  within  these  limitations  all  matters  of  method 
are  open  to  the  determination  of  the  House,  and  it  is  no  impeachment  of 
the  rule  to  say  that  some  other  way  would  be  better,  more  accurate,  and 
even  more  just.  It  is  no  objection  to  the  validity  of  a  rule  that  a  different 
one  has  been  prescribed  and  in  force  for  a  length  of  time.  The  power  to 
make  rules  is  not  one  which  once  exercised  is  exhausted.  It  is  a  continuous 
power,  always  subject  to  be  exercised  by  the  House,  and,  within  the  limita- 
tions suggested,  absolute  and  beyond  the  challenge  of  any  other  body  or 
tribunal. 

U.  S.  v.  Ballin,  (1892)  144  U.  S.  5,  12  S.  Ct.  507,  36  U.  S.  (L.  ed.)  321,  reversing 
JnreBallin,  (1891)  45  Fed.  170. 

Sole  to  determine  presence  of  majority. —  The  Constitution  has  prescribed 
no  method  of  determining  the  presence  of  a  majority,  and  it  is  therefore 
within  the  competency  of  the  House  to  prescribe  any  method  which  shall 
be  reasonably  certain  to  ascertain  the  fact.  It  may  prescribe  answer  to  roll- 
call  as  the  only  method  of  determination ;  or  require  the  passage  of  mem- 
bers between  tellers,  and  their  eount  as  the  sole  test;  or  the  count  of  the 
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speaker  or  the  clerk,  and  an  announcement  from  the  desk  of  the  names  of 

those  who  are  present. 

U.  S.  f.  Ballin,  (1892)  144  U.  S.  6,  the  clerk  and  recorded  in  the  journal, 
12  S.  Gt.  507,  36  U.  S.  (L.  ed.)  321,  and  reported  to  the  speaker  with  the 
holding  that  a  rule  of  the  House  of  Repre-  names  of  the  members  voting,  and  be 
sentatives  that  "  on  the  demand  of  any  counted  and  announced  in  determining  the 
member,  or  at  the  suggestion  of  the  presence  of  a  quorum  to  do  business," 
speaker,  the  names  of  members  sufficient  prescribes  a  valid  method  for  ascertain- 
to  make  a  quorum  in  the  hall  of  the  ing  the  presence  of  a  majority,  and  re- 
House  who  do  not  vote  shall  be  noted  by  versing  In  re  Ballin,  (1891)  45  Fed.  170. 

A  rnle  in  the  form  of  a  statute. — An  Act  of  Congress  which  provides  that 
"  whenever  a  witness  summoned  as  mentioned  in  section  102  fails  to  testify, 
and  the  facts  are  reported  to  either  house,  the  president  of  the  Senate,  or 
the  speaker  of  the  House,  as  the  case  may  be,  shall  certify  the  fact,  under 
the  seal  of  the  Senate  or  House,  to  the  district  attorney  for  the  District  of 
Columbia,  whose  duty  it  shall  be  to  bring  the  matter  before  the  grand  jury 
for  their  action,"  is  not  an  unauthorized  interference  with  the  constitu- 
tional power  of  either  house  of  Congress  to  make  its  own  rules  and  regula- 
tions for  the  conduct  of  its  business.  A  rule  is  not  the  less  a  rule  because 
it  takes  the  form  of  a  statute,  and  a  direction  by  the  Senate  to  its  president 
to  use  its  seal  in  a  certain  contingency  is  not  the  less  valid  because  the  other 
branch  of  the  legislative  power  has  concurred  in  the  direction. 

Chapman  v.  U.  8.,   (1896)   8  App.  Cas.       (1897)     166   U.    S.    661,    17    8.    Ct.   677, 
(D.   C.)    302;    and  petition  for  writ  of      41  U.  S.   (L.  ed.)   1154. 
habeas    corpus    denied,    In    re    Chapman, 

II.  Specifying  Object  of  Proceedings 

Resolutions  of  the  Senate  directing  a  committee  to  inquire  "  whether  any 
senator  has  been,  or  is,  speculating  in  what  are  known  as  sugar  stocks  dur- 
ing the  consideration  of  the  tariff  bill  now  before  the  Senate/'  were  not 
invalid  because  they  did  not  specify  that  the  proceedings  were  taken  for  the 
purpose  of  censure  or  expulsion  if  certain  facts  were  disclosed  by  the 
investigation. 

In  re  Chapman,   (1897)   166  U.  S.  669,  17  S.  Ct.  677,  41  U.  S.   (L.  ed.)    1154. 

HI.  Service  of  Senate  Process  by  Deputy  Sergeant-at-Arms 

Even  if  the  sergeant-at-arms,  in  his  capacity  as  an  officer  of  the  Senate, 
has  authority  to  execute  process  out  of  the  limits  of  the  District  of  Colum- 
bia, over  which  the  United  States  have,  by  the  Constitution,  exclusive  juris- 
diction, when  a  warrant  is  in  terms  limited  to  the  sergeant-at-arma  it  cannot 
be  executed  by  a  deputy. 

8anborn  r.  Carleton,   (1860)    15  Gray   (Mass.)   402. 


Art.  I,  sec.  5]  CONSTITUTION  365 

IV.  Bight  to  Compel  Attendance  of  and  Examine  Witnesses. 

Each  House  is  by  the  Constitution  made  the  judge  of  the  election  and 
qualification  of  its  members.  In  deciding  on  these  it  has  an  undoubted 
right  to  examine  witnesses  and  inspect  papers,  subject  to  the  usual  rights  of 
witnesses  in  such  cases ;  and  it  may  be  that  a  witness  would  be  subject  to  like 
punishment  at  the  hands  of  the  body  engaged  in  trying  a  contested  election, 
for  refusing  to  testify,  that  he  would  if  the  case  were  pending  before  a  court 
of  judicature. 

Kilbourn  v.  Thompson,   (1880)    103  U.  of  any  citizen  of  the  country,  to  be  paid 

8.  190,  26  U.  S.  (L.  ed.)  377.  or  not   according   to   its    own   will    and 

pleasure.    Attendance  in  such  case  is  not 

Either  House  of  Congress,  in  the  dis-  by  agreement,  but  is  the  voluntary  or  in- 

charge  of  the  great  duties  devolved  upon  voluntary  submission  of  a  subject  to  a 

it  by  the  Constitution  and  as  necessarily  power  of  the  government  which  must  be 

incident  thereto,  has  the  undoubted  right  obeyed    and    which    cannot    be    resisted, 

to  require  the  personal  attendance  before  Lilley's  Case,    (1874)    14  Ct.  CI.   542. 
its  committees,  as  a  witness  or  otherwise, 

The  refusal  to  answer  pertinent  questions  in  a  matter  of  inquiry  within  the 
jurisdiction  of  the  Senate  constitutes  a  contempt  of  that  body. 
In  re  Chapman,  J1807)   166  U.  S.  671,  17  8.  Ct.  677,  41  U.  S.   (L.  ed.)   1154. 

V.  Power  to  Punish  for  Contempt. 

The  general  power  to  punish  a  witness  for  contempt  is  not  given  by  the 
Constitution  to  either  house  of  Congress.  A  resolution  by  the  House  of 
Representatives  appointing  a  committee  to  investigate  the  affairs  of  a  com- 
pany which  was  the  debtor  of  the  government,  the  attempt  by  the  com- 
mittee to  compel  the  attendance  of  a  person  to  testify  as  a  witness  beyond 
what  he  voluntarily  chose  to  tell,  and  the  orders  and  resolutions  of  the 
House  and  the  warrant  of  the  Speaker  under  which  such  a  person  was 
imprisoned,  were  held  as  in  excess  of  the  powers  conferred  on  that  body 
by  the  Constitution  and  void  for  want  of  jurisdiction  in  that  body,  and  such 
imprisonment  was  without  lawful  authority.  "  The  Constitution  declares 
that  the  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.  If  what  we  have  said  of  the  division  of  the  powers  of 
the  government  among  the  three  departments  be  sound,  this  is  equivalent  to 
a  declaration  that  no  judicial  power  is  vested  in  the  Congress  or  either 
branch  of  it,  save  in  the  cases  specifically  enumerated  to  which  we  have 
referred.  If  the  investigation  which  the  committee  was  directed  to  make 
was  judicial  in  its  character,  and  could  only  be  properly  and  successfully 
made  by  a  court  of  justice,  and  if  it  related  to  a  matter  wherein  relief  or 
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redress  could  be  had  only  by  a  judicial  proceeding,  we  do  not,  after  what 
has  been  said,  deem  it  necessary  to  discuss  the  proposition  that  the  power 
attempted  to  be  exercised  was  one  confided  by  the  Constitution  to  the 
judicial  and  not  to  the  legislative  department  of  the  government.  We 
think  it  equally  clear  that  the  power  asserted  is  judicial  and  not 
legislative.' ' 

this  can  be  shown  in  a  court  of  law,  and 
by  the  mere  act  of  asserting  a  person 
guilty  of  contempt  they  do  not  thereby 
establish  the  right  to  fine  and  imprison 
him,  beyond  the  power  of  any  other  court 
or  tribunal  whatever  to  inquire  into  the 
grounds  on  which  the  order  was  made. 


Kilbourn  v.  Thompson,  (1880)  103  U. 
S.  193,  26  U.  S.  (L.  ed.)  377,  wherein 
the  court  further  said  that  the  cases  in 
which  the  houses  of  Congress  possess  the 
power  of  punishing  for  contempt  are  very 
limited.  If  they  are  proceeding  in  a  mat- 
ter   beyond    their    legitimate    cognizance, 


The  Senate  has  power,  when  acting  in  a  case  within  its  jurisdiction,  to  punish 
all  contempts  for  its  authority. 


Ex  p.  Nugent,  (1848)  Bran.  Col.  Cas. 
296,  18  Fed.  Cas.  No.  10,375,  in  which 
case  the  court  said :  "  But  it  has  been 
contended,  also,  in  argument,  that  the 
power  of  the  Senate  to  punish  for  con- 
tempts is  confined  to  their  authority  over 
their  own  members.  It  is  true  that  by 
the  Constitution  (art.  1,  sec.  5),  'each 
house  may  determine  the  rules  of  its  pro- 
ceeding, punish  its  members  for  disorderly 
behavior,  and  with  the  concurrence  of 
two-thirds  expel  a  member/  But  it  says 
nothing  of  contempts.  These  were  left 
to  the  operation  of  the  common-law  prin- 
ciple that  every  court  has  a  right  to  pro- 
tect itself  from  insult  and  contempt,  with- 
out which  right  of  self-protection  they 
could  not  discharge  their  high  and  im- 
portant duties.  It  is  not  at  all  probable 
that  the  framers  of  the  Constitution,  by 
giving  an  express  power  to  the  Senate 
to  punish  its  members  for  disorderly  be- 
havior, and  even  to  expel  a  member,  in- 
tended to  deprive  the  Senate  of  that  pro- 
tection from  insult  which  they  knew  very 
well  belonged  to  and  was  enjoyed  by  both 
house*  of  Parliament  and  the  legislatures 
of  the  former  colonies  and  now  states  of 
this  Union.  The  provision  of  the  Con- 
stitution may  have  been  intended  to  re- 
move a  doubt  whether  a  member  of  the 
Senate,  appointed  by  and  responsible  to 
a  state  legislature,  could  be  guilty  of  a 
contempt  to  a  body  of  which  he  himself 


was  a  member;  or  it  may  have  been-  in- 
tended to  apply  only  to  such  disorderly 
behavior  as  did  not  amount  to  a  contempt 
of  the  house;  or  to  remove  a.  doubt 
whether  the  Senate  had  power  to  expel 
a  member.  But  whatever  may  have  been 
the  intention,  we  think  the  provision  does 
not  justify  an  inference  that  their  power 
to  punish  for  contempts  can  be  executed 
only  upon  members  of  the  Senate." 

From  the  power  to  legislate  given  by 
the  Constitution  to  Congress  there  is  to 
be  implied  the  right  of  Congress  to  pre- 
serve itself;  that  is,  to  deal  by  way  of 
contempt  with  direct  obstructions  to  its 
legislative  duties.  Marshall  v.  Gordon, 
(1917)  243  U.  S.  521,  37  S.  Ct.  448,  61 
U.  S.  (L.  ed.)  881,  wherein  the  court 
further  said:  "Without  undertaking  to 
inclusively  mention  the  subjects  embraced 
in  the  implied  power,  we  think  from  the 
very  nature  of  that  power  it  is  clear  that 
it  does  not  embrace  punishment  for  con- 
tempt as  punishment,  since  it  rests  only 
upon  the  right  of  self-preservation;  that 
is,  the  right  to  prevent  acts  which,  in 
and  of  themselves,  inherently  obstruct  or 
prevent  the  discharge  of  legislative  duty 
or  the  refusal  to  do  that  which  there  is 
an  inherent  legislative  power  to  compel  in 
order  that  legislative  functions  may  be 
performed." 


Punishment  for  contempt  in  secret  session. —  Under  the  rules  of  the  Senate 
relating  to  holding  executive  sessions  in  secret,  a  judgment  for  contempt 
may  be  pronounced  in  secret  session  upon  a  transaction  which  took  place 
in  secret  session. 

Mm  p.  Nugent,  (1848)  Brun.  Col.  Cas.  206,  18  Fed.  Cas.  No.  10,375: 
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The  House  of  Representatives  can  take  cognizance  of  contempts  committed 
against  themselves. 

Anderson  r.  Dunn,  (1821)  6  Wheat.  204,  5  U.  S.   (L.  ed.)   242. 

Action  of  trespass  for  being  kept  in  custody. — As  the  House  of  Repre- 
sentatives has  jurisdiction  to  commit  for  contempts,  an  action  of  trespass 
cannot  be  maintained  against  the  Speaker  of  the  House  for  committing  to 
the  custody  of  the  sergeant-at-arms,  nor  against  the  sergeant-at-arms  for 
keeping  in  custody  until  discharged  therefrom  by  order  of  the  House,  a 
person  found  by  a  resolution  of  the  House  to  be  in  contempt. 

Stewart  v.  Blaine,  (1874)   1  MacArthur  (D.  C.)  454. 

VI.  Punishment  for  Disorderly  Behavior 

The  punishment  of  members  of  Congress  for  disorderly  behavior  may  be, 
in  a  proper  ease,  by  imprisonment,  and  it  may  be  for  refusal  to  obey  some 
rule  on  that  subject  made  by  the  House  for  the  preservation  of  order. 

Kilbournv.  Thompson,  (1880)  103  U.  S.  189,  26  U.  S.   (L.  ed.)  877. 

VII.  Power  to  Expel 

The  right  to  expel  extends  to  all  cases  where  the  offense  is  such  as  in  the 
judgment  of  the  Senate  is  inconsistent  with  the  trust  and  duty  of  a 
member. 

In  re  Chapman,  (1897)   166  U.  S.  669,  17  S.  Ct.  677,  41  U.  S.   (L.  ed.)    1164. 

For  treason. —  A  senator  may  be  expelled  for  treason  to  the  government. 
Polk,  Taft  El.  Oas.  213;  Johnson,  Taft  £1.  Cas.  215;  Bright,  Taft  £1.  Gas.  217. 

For  a  high  misdemeanor. —  The  Senate  has  authority  to  expel  one  of  its 
members  who  has  been  guilty  of  "  a  high  misdemeanor." 
Blount,  Taft  EL  Cas.  74. 

The  Senate  has  no  authority  to  investigate  and  pass  upon  charges  of  crimes 
made  against  senators,  and  their  consent  will  not  confer  jurisdiction. 
Marshall,  Taft  El.  Cas,  68. 

Senators  from  the  Confederate  states  who  withdrew  from  the  United  States 
Senate  at  the  beginning  of  hostilities,  or  in  contemplation  thereof,  were 
expelled  from  the  Senate  because  it  was  apparent  that  these  senators  were 
engaged  in  the  conspiracy  for  the  destruction  of  the  Union,  or,  with  full 
knowledge  of  the  conspiracy,  had  failed  to  advise  the  government  of  its 
progress  or  aid  its  suppression. 

Expulsion  of  Senators,  Taft  El.  Cas.  195;  Wdgfall,  Taft  El.  Cas.  199. 
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"  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  parts  as  may  in  their  judg- 
ment require  secrecy ;  and  the  yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those  present, 
be  entered  on  the  journal.  Neither  house  during  the  session  of  Con- 
gress shall,  without  the  consent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that  in  which  the  two  houses 
shall  be  sitting." 

Journal  of  proceedings. —  In  respect  to  the  particlar  mode  in  which,  or  with 
what  fullness,  shall  be  kept  the  proceedings  of  either  house  relating  to  mat- 
ters not  expressly  required  to  be  entered  on  the  journals;  whether  bills, 
orders,  resolutions,  reports,  and  amendments  shall  be  entered  at  large  on 
the  journal,  or  only  referred  to  and  designated  by  their  titles  or  by  numbers 
—  these  and  like  matters  were  left  to  the  discretion  of  the  respective  houses 
of  Congress.  Nor  does  any  clause  of  the  Constitution,  either  expressly  or 
by  necessary  implication,  prescribe  the  mode  in  which  the  fact  of  the 
original  passage  of  a  bill  by  the  House  of  Representatives  and  the  Senate 
shall  be  authenticated,  or  preclude  Congress  from  adopting  any  mode  to 
that  end  which  its  wisdom  suggests.  Although  the  Constitution  does  not 
expressly  require  bills  that  have  passed  Congress  to  be  attested  by  the  signa- 
tures of  the  presiding  officers  of  the  two  houses,  usage,  the  orderly  conduct 
of  legislative  proceedings,  and  the  rules  under  which  the  two  bodies  have 
acted  since  the  organization  of  the  government,  require  that  mode  of 
authentication. 

Field  v.  Clark,  (1892)  143  U.  S.  670,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294,  affirming 
In  re  Sternbach,  (1890)  44  Fed.  413. 

As  evidence  of  passage  of  a  bill —  It  was  not  the  object  of  this  clause  to 
make  the  journal  the  best  evidence  upon  an  issue  as  to  whether  a  bill  has 
been  in  fact  passed  by  the  two  houses  of  Congress. 

Field  v.  Clark,  (1892)  143  U.  S.  670,  12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294,  affirming 
In  re  Sternbach,  (1890)  44  Fed.  413. 
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1  The  senators  and  representatives  shall  receive  a  compensation  for  their 
services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury  of  the 
United  States.  They  shall  in  all  cases,  except  treason,  felony  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance 
at  the  session  of  their  respective  houses,  and  in  going  to  and  return- 
ing from  the  same;  and  for  any  speech  or  debate  in  either  house,  they 
shall  not  be  questioned  in  any  other  place." 


I.  Privilege  from  Arrest, 

1.  "  Except  Treason,  Felony  and  Breach  of  Peace,  369. 

2.  Should  Be  Liberally  Construed,  369. 

3.  Application  to  Delegate  from  a  Territory,  370. 

4.  Required  to  Give  Security  to  Keep  the  Peace,  370. 

5.  On  Indictment  in  State  Court,  370. 

6.  Continuance  of  Pending  Cause,  370. 

7.  Process  Unaccompanied  with  Arrest,  370. 

8.  Service  of  Subpoena  in  Criminal  Case,  370. 

9.  Duration  of  Privilege  from  Arrest,  371. 

10.  Authority  of  Congress  to  Release,  371. 

11.  Waiver  of  Privilege,  371. 

II.  Privilege  op  Speech  or  Debate,  371. 

I.  Privilege  from  Arrest 

1.  "Except  Treason,  Felony  and  Breach  of  the  Peace. "—  The  term 
"  treason,  felony  and  breach  of  the  peace,"  as  used  in  this  section,  excepts 
from  the  operation  of  the  privilege  all  criminal  offenses. 

Williamson  v.  U.  S.,  (1907)  207  U.  S.  426,  28  S.  Ct.  163,  52  U.  S.    (L.  ed.)   278. 

2.  Shonld  Be  Liberally  Construed. —  In  order  to  render  this  provision 
available  to  the  extent  of  its  necessity,  it  will  not  do  to  construe  the  words 
u  privilege  from  arrest "  in  a  confined  or  literal  sense.  A  liberal  con- 
struction must  be  given  to  these  words  upon  principle  and  reason.  It  is 
just  as  necessary  for  the  protection  of  the  rights  of  the  people  that  their 
representative  should  be  relieved  from  absenting  himself  from  his  public 
duties  during  the  session  of  Congress,  for  the  purpose  of  defending  his 
private  suits  in  court,  as  that  he  should  be  exempt  from  imprisonment  on 
execution. 

Doty  r.  Strong,  (1840)  1  Pinn.  (Wis.)  88. 

[369] 
10  F.  6.  A.— 13 
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The  privilege  extends  to  arrest  on  judicial  as  well  as  mesne  process,  but 
whether  a  person  arrested  before  he  had  privilege  is  entitled  to  be  dis- 
charged in  consequence  of  privilege  afterwards  acquired,  qucere. 

Coxe  t?.  M'Clenachan,  (1798)   3  Dall.  478,  1  U.  S.   (L.  ed.)   6871 

3.  Application  to  Delegate  from  a  Territory. —  This  provision  applies  to 
a  delegate  from  a  territory  as  well  as  a  member  from  a  state.  He  is 
entitled  to  a  seat  on  the  floor  of  the  House  as  the  representative  of  the  peo- 
ple of  the  territory,  elected  with  all  the  powers,  rights,  and  privileges  of  a 
member  from  a  state,  except  the  power  to  vote.  With  this  exception  he  is  a 
member  of  the  House  of  Representatives,  and  entitled  to  the  same  constitu- 
tional privileges. 

Doty  t7.  Strong,  (1840)  1  Pinn.  (Wis.)  88. 

4.  Required  to  Give  Security  to  Keep  the  Peace. —  The  plea  of  privilege 
will  not  avail  a  member  of  Congress  to  prevent  him  from  being  arrested  on 
a  warrant  that  charges  "  that  there  was  probable  cause  to  believe  a  breach 
of  the  peace  was  about  to  be -committed." 

U.  S.  v.  Wise,  (1842)   1  Hayw.  &  H.  82,  28  Fed.  Cas.  No.  16,746a, 

5.  On  Indictment  in  State  Court. —  The  privilege  of  a  member  of  Con- 
gress is  not  available  on  a  criminal  charge  in  a  state  court ;  an  indictment 
is  not  arrested  by  such  privilege. 

State  t?.  Smalls,  (1878)   11  S.  C.  262. 

6.  Continuance  of  Pending  Cause. —  The  continuance  of  a  cause  pending 
in  court  cannot  be  claimed  as  a  matter  of  privilege  and  right  by  a  member 
of  Congresa  in  attendance  upon  Congress. 

Nones  t?.  Edsall,  (1848)  1  Wall.  Jr.  (C.  C.)  189,  18  Fed.  Cas.  No.  10,290. 

7.  Process  Unaccompanied  with  Arrest. — A  member  of  Congress  is 
entitled  to  exemption  from  service  of  process  upon  him,  although  it  is  not 
accompanied  with  the  arrest  of  his  person- 
Miner  v.  Markham,  (1886)  28  Fed.  393. 

8.  Service  of  Subpoena  in  Criminal  Case. —  There  is  no  privilege  to 
exempt  members  of  Congress  from  the  service,  or  the  obligation,  of  a  sub- 
poena, in  criminal  cases. 

U.  S.  i>.  Cooper,   (1800)   4  Dall.  341,  1  U.  S.   (L.  ed.)    859. 
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9.  Duration  of  Privilege  from  Arrest. —  The  duration  of  privilege  from 

arrest  does  not  extend  to  forty  days  or  more  before  and  after  each  session 
of  Congress,  but  is  limited  to  a  reasonable  and  convenient  time,  in  addition 
to  the  actual  session  of  Congress,  for  each  member  to  go  to  and  return  from 
such  session. 
Hoppin  v.  Jenckes,  (1867)  8  R.  I.  453. 

10.  Authority  of  Congress  to  Release. — "  The  senators  and  representa- 
tives in  Congress  are,  in  all  cases,  except  treason,  felony,  and  breach  of  the 
peace,  exempt  from  arrest  during  their  attendance  at  the  sessions  thereof, 
and  in  going  to  and  returning  from  the  same.  May  not  Congress  enforce 
this  right  by  authorizing  a  writ  of  habeas  corpus,  to  free  from  an  illegal 
arrest  in  violation  of  this  clause  of  the  Constitution  ?  If  it  may  not,  then  the 
specific  remedy  to  enforce  it  must  exclusively  depend  upon  the  local  legis- 
lation of  the  states;  and  may  be  granted  or  refused  according  to  their  own 
varying  policy,  or  pleasure." 

Prigg  r.  Pennsylvania,  (1842)   16  Pet.  619,  10  U.  S.  (L.  ed.)   1060. 

11.  Waiver  of  Privilege. — "  "Whether  the  defendant  waived  his  alleged 
privilege  of  freedom  from  arrest  as  senator  would  probably  depend  upon  the 
question  whether  the  offense  charged  was  in  substance  a  felony,  and  if  so, 
was  that  privilege  a  personal  one  only,  and  not  given  for  the  purpose  of 
always  securing  the  representation  of  the  state  in  the  Senate  of  the  United 
States." 

Burton  c.  U.  S.,  (1905)    196  U.  S.  295,  25  S.  Ct.  243,  49  U.  S.   (L.  ed.)  482. 

n.  Privilege  of  Speech  or  Debate 

The  protection  of  this  clause  is  not  limited  to  words  spoken  in  debate, 
but  is  applicable  to  written  reports  presented  in  either  house  by  its  com- 
mittees, to  resolutions  offered,  which,  though  in  writing,  must  be  reproduced 
in  speech,  and  to  the  act  of  voting,  whether  it  is  done  vocally  or  by  passing 
between  the  tellers;  in  short,  to  things  generally  done  in  a  session  of  the 
house  by  one  of  its  members  in  relation  to  the  business  before  it. 

Kilbourn  v.  Thompson,    (1880)    103  U.  the  plea,  the  chief  justice  said:     "These 

S.  204,  26  U.  S.  (L.  ed.)  377,  citing  with  privileges  are  thus  secured,  not  with  the 

approval    the    case    of    Coffin    v.    Coffin,  intention     of     protecting     the     members 

(1808)   4  Mass.   1,  which  wab  an  action  against  prosecutions  for  their  own  benefit, 

for  slander,  the  offensive  language  being  but  to  support  the  rights  of  the  people, 

used  in  a  conversation  in  the  House  of  by  enabling  their  representatives  to  exe- 

Representatives     of     the     Massachusetts  cute  the  functions  of  their  office  without 

legislature,  in  which  case,  in  speaking  of  fear  of  prosecutions,  civil  or  criminal.    I, 

a  like  article  in  the  BUI  of  Rights,  the  therefore,  think  that  the  article  ought  not 

protection  of  which  had  been  invoked  in  to    be    construed    strictly,    but    liberally, 
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n.  No  Person  Holding  Any  Office  Shall  Be  a  Member 

1.  Resignation  Before  Assuming  Duties. — Where  a  person  holding  an 
office  incompatible  with  that  of  senator  is  elected  to  the  latter  .office,  his 
resignation. of  the  former  .before  offering  to  assume  the  duties  of  the  latter 
will  remove  any  objection  founded  on  section  six  of  the  first  article  of  the 
Constitution. 

Stanton  v.  Lane,  Taf  t  El.  Gas.  206.  -by  reason  of  hit  having  held  the  said  office 

after  the  4th  of  March,  and  until  the  20th 

"The  sitting   member   was   elected   to  of  November,   1817."     Hammond  v.  Her- 

Congress  in  October,  1816,  being  then  in  rick,  Gl.  &  H.  £1.  Gas.  287. 
commission    as    district    attorney    of   the 

United  States;* on  the  29th  day  of  Novem-  Continuing  to  execute  the  duties  of  an 

ber,  1817,  he  resigned  his  office  as  district  office  under  the  United  States  after  one 

attorney,  and  on  the  1st  day  of  December  is  elected  to  Congress,  but  before  he  takes 

following  took  his  seat  in  Congress.     It  his  seat,  is  not  a  disqualification;   such 

was  decided  that  he  was  not  rendered  in-  office  being  resigned  prior  to  the  taking 

capable  of  being  a  member  of  the  House,  of  the  seat.    Earle,  CI.  &  H.  EL  Cas.  314. 

A  representative  in  Congress  does  not  become  a  member  of  the  House  until  he 
takes  the  oath  of  office  as  such  representative ;  therefore,  he  may  lawfully 
hold  any  office  from  his  election  until  that  time.  A  person  elected  to  Con- 
gress has  no  duties  to  perform,  nor  can  he  draw  any  salary  before  he  is 
sworn  into  office.  "When  he  takes  the  oath  he  becomes  entitled  to  pay  from 
the  beginning  of  the  Congress  to  which  he  is  elected,  but  he  is  not  regarded 
as  in  the  office  prior  to  that  time  for  any  purpose. 

Representatives-elect  —  Compensation,  (1874)   14  Op.  Atty.-Gen.  408. 

If  one,  after  election  to  Congress,  accepts  a  state  office,  and  subsequently 
resigns  the  same  before  his  term  in  Congress  is  to  begin,  he  will  not  thereby 
be  rendered  incapable  of  holding  his  seat  in  Congress. 

Washburn  v.  Ripley,  CI.  &  H.  El.  Cas.  679-682. 

2.  Acceptance  of  Office  After  Taking  Seat.— The  acceptance  by  any 
member  of  any  office  under  the  United  States,  after  he  has  been  elected  to 
and  taken  his  seat  in  Congress,  operates  as  a  forfeiture  of  his  seat. 

Van  Ness,  CI.  &  H.  El.  Cas.  122.  (In  this  case  the  member  had  accepted  and  exer- 
cised the  office  of  major  of  militia.) 

3.  Office  Not  in  Fact  Existing. —  If  the  office  to  which  a  person  is 
appointed  does  not  in  fact  exist,  such  appointment  will  not  render  him 
ineligible  to  election  as  senator. 

Stanton  c.  Lane,  Taft  El.  Gas.  206. 
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4  Office  Virtually  Abolished. —  The  formal  resignation  of  an  office  held 
by  a  member-elect  is  not  necessary  if  the  duties  of  it  have  so  far  ceased  as  to 
have  operated  a  virtual  abolition  of  the  office. 

Munford,  CI.  &  H.  El.  Cas.  310. 

5.  Incompatible  Offices. —  One  accepting  and  holding  an  office  incom- 
patible with  that  of  representative  in  Congress  is  ineligible  to  the  latter 
office. 

Bowen  v.  De  Large,  Smith  El.  Cas.  99,  100. 

The  incompatibility  is  not  limited  to  exercising  an  office  and  at  the  same 
time  being  a  member  of  either  house  of  Congress;  but  it  equally  extends 
to  the  case  of  holding  —  that  is,  having,  keeping,  possessing,  or  retaining  — 
an  office  under  such  circumstances. 

Hammond  v.  Herrick,  CI.  &  H.  El.  Cas.  287-289. 

Th«  office  of  major  of  militia  is  an  incompatible  office. 
Van  Ness,  CI.  &  H.  El.  Cas.  122. 

The  office  of  brigadier-general  in  the  volunteer  forces  of  the  United  States  is 
incompatible  with  that  of  mejnber  of  either  house  of  Congress. 

Stanton  r.  Lane,  Taft  El.  Cas.  205. 

Colonel  of  volunteers. —  One  who  accepts  a  commission  as  colonel  of  volun- 
teers is  disqualified  to  become  or  remain  a  member  of  the  House  of  Repre- 
sentatives. And  the  rule  is  not  altered  by  reason  of  the  fact  that  the  com- 
mission is  issued  by  the  governor  of  the  state. 

Baker,  1  Bart.  EI.  Caa.  92 ;  Byington  v.  Vandever,  1  Bart.  El.  Cas.  395. 
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"All  bills  for  raising  revenue  shall  originate  in  the  House  of  Representa- 
tives; but  the  Senate  may  propose  or  concur  with  amendments  as  on 
other  bills.    Every  bill  which  shall  have  passed  the  House  of  Repre- 
sentatives and  the  Senate,  shall,  before  it  become  a  law,  be  presented 
to  the  President  of  the  United  States;  if  he  approve  he  shall  sign  it, 
but  if  not  he  shall  return  it,  with  his  objections  to  that  house  in  which 
it  shall  have  originated,  who  shall  enter  the  objections  at  large  on 
their  journal,  and  proceed  to  reconsider  it.   If  after  such  reconsidera- 
tion two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law.   But  in  all  such  cases  the  votes  of  both 
houses  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the  journal 
of  each  house  respectively.    If  any  bill  shall  not  be  returned  by  the 
President  within  ten  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  be  a  law,  in  like  manner  as  if 
he  had  signed  it,  unless  the  Congress  by  their  adjournment  prevent 
its  return,  in  which  case  it  shall  not  be  a  law.    Every  order,  resolu- 
tion, or  vote  to  which  the  concurrence  of  the  Senate  and  House  of 
Representatives  may  be  necessary  (except  on  a  question  of  adjourn- 
ment) shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  same  shall  take  effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  repassed  by  two-thirds  of  the  Senate 
and  House  of  Representatives,  according  to  the  rules  and  limitations 
prescribed  in  the  case  of  a  bill/' 

I.  Bills  for  Raising  Revenue,  377. 
II.  Joint  and  Separate  Resolutions,  378. 

III.  "  Two-Thirds  op  That  House,"  379. 

IV.  The  President  as  Part  op  the  Legislative  Power,  379. 
V.  Duty  op  President,  381. 

VI.  Signing  of  Bills  Within  Ten  Days  After  Adjournment,  382. 
VII.  When  Authentication  Deemed  Unimpeachable,  383. 
VIII.  When  Statute  Takes  Effect,  383. 

1.  Retrospective  Operation,  383. 

2.  From  Its  Date,  384. 

3.  From  Date  of  President's  Approval,  384. 

4.  From  First  Moment  of  Day  of  Date  or  Approval,  385. 

5.  From  Precise  Time  of  Passage  or  Approval,  385. 

6.  Reasonable  Time  for  Promulgation  of  Penal  Statute,  387. 

7.  Evidence  to  Determine  Time  of  Taking  Effect,  388. 

[376] 
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I.  Bills  for  Raising  Revenue 

The  construction  of  this  limitation  is  practically  well  settled  by  the 

uniform  action  of  Congress.    According  to  that  construction,  it  has  been 

confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the  word,  and  has  not 

been  understood  to  extend  to  bills  for  other  purposes  which  incidentally 

create  revenue. 

U.  S.  r.  Norton,  (1875)  91  U.  S.  569,  23  U.  S.  (L.  ed.)  454,  citing  Story  on  the 
Constitution,  sec.  880. 

Payment  of  taxes  a  mere  incident. —  While  the  primary  object  of  all  taxa- 
tion is  the  raising  of  revenue  for  the  support  of  the  government,  and  all 
bills  for  that  general  purpose  are  ' '  bills  for  raising  revenue, ' '  in  the  sense 
of  the  Constitution,  and  therefore  must  originate  in  the  House  of  Repre- 
sentatives, it  does  not  necessarily  follow  that  every  bill  for  some  other 
legitimate  and  well-defined  general  purpose  becomes  a  revenue  bill,  in  the 
same  sense,  because,  as  an  incident  to  the  main  object,  it  may  contain  a  pro- 
vision for  the  payment  of  certain  dues,  license  fees,  or  special  taxes. 

Twun  City  Nat.  Bank  t>.  Nebeker,  (1894)  3  App.  Can.  (D.  C.)   199. 

An  Act  of  Congress  providing  a  national  currency  secured  by  a  pledge  of 
bonds  of  the  United  States,  and  imposing,  in  the  furtherance  of  that  object 
and  also  to  meet  the  expense  attending  the  execution  of  the  Act,  a  tax  on 
the  notes  in  circulation  of  a  banking  association  organized  under  the  stat- 
ute, is  clearly  not  a  revenue  bill  which  the  Constitution  declares  must 
originate  in  the  House  of  Representatives. 

Twin   City    Bank   c.    Nebeker,    (1897)        (1914)   232  U.  S.  310,  34  S.  Ct.  429,  58 
167  U.  S.  202,   17   S.   Ct.   766,  42   U.   S.       U.  S.    (L.  ed.)   617. 
(L.  ed.)   134.     See  also  Rainey  v.  U.  S., 

A  provision  in  an  Act  of  Congress  increasing  the  rate  of  postage  from  one  cent 
for  two  ounces  to  one  cent  an  ounce  was  held  not  unconstitutional  though 
the  clause  originated  in  the  Senate  and  was  not  an  amendment  to  a  bill 
for  raising  the  revenue  originating  in  the  House  of  Representatives. 
A  bill  regulating  postal  rates  for  postal  service,  provides  an  equivalent 
for  the  money  which  the  citizen  may  choose  voluntarily  to  pay.  He  gets 
the  fixed  price  for  the  fixed  rate,  or  he  lets  it  alone,  as  he  pleases  and  as  his 
own  interests  dictate.  Revenue,  beyond  its  cost,  m^.y  or  may  not  be  derived 
from  the  service  and  the  pay  received  for  it,  but  it  is  only  a  very  stained 
construction  which  would  regard  a  bill  establishing  rates  of  postage  as  a 
bill  for  raising  revenue,  within  the  meaning  of  the  Constitution.  While 
the  post-office  laws  are  revenue  laws,  within  the  meaning  of  statutes  givinr 
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a  writ  of  error  in  any  civil  action  brought  by  the  United  States  for  the 
enforcement  of  revenue  laws,  and  granting  a  right  of  removal  to  the  United 
States  Circuit  Court  of  an  action  against  the  postmaster  for  not  delivering 
certain  letters  as  being  for  an  act  done  under  the  revenue  laws  of  the 
United  States,  they  are  not  laws  for  raising  the  revenue  within  the  pro- 
vision of  the  Constitution. 

U.  S.  t\  James,  (1875)  13  Blatchf.  (U.  S.)  207,  26  Fed.  Cas.  No.  15,464. 

Revenue  to  aid  railroad  facilities  in  District  of  Columbia. — A  bill  providing 
for  the  taxation  of  property  in  the  District  of  Columbia  for  the  purpose 
of  aiding  in  a  scheme  for  the  providing  of  adequate  railroad  terminal 
facilities  in  the  District  of  Columbia,  was  not  one  to  raise  revenue  to  be 
applied  in  meeting  the  expenses  or  obligations  of  the  government  generally, 
and  therefore  it  was  not  necessary  that  it  should  originate  in  the  House 
of  Representatives.  And  such  object  is  not  a  private  one,  but  for  a  purpose 
in  which  the  public  has  an  interest. 

Millard  t\  Roberts,  (1906)  202  U.  S.  429,  26  S.  Ct.  674,  50  U.  S.   (L.  ed,)    1090. 

Amendment  proposed  by  the  Senate.— The  section  of  the  tariff  act  of 
August  5,  1909,  which  substituted  a  corporation  tax  as  proposed  in  the 
Senate  for  a  plan  of  inheritance  taxation  as  contained  in  the  bill  as  orig- 
inally introduced  in  the  House  of  Representatives,  is  not  invalid  for  having 
originated  in  the  Senate,  as  the  bill  properly  originated  in  the  House  and 
the  amendment  was  germane  to  the  subject-matter  of  the  bilL 

Flint  v.  Stone  Tracy  Co.,  (1911)  220  also  Rainey  v.  U.  S.,  (1914)  232  U.  S. 
U.  S.  107,  31  S.  Ct.  342,  55  U.  S.  (L.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.)  617. 
ed.)    389,    Ann.    Cas.    1912B    1312.      See 

Whether  the  journals  of  Congress  may  be  inspected  in  order  to  ascertain  in 
which  House  the  law  had  its  origin,  qucere. 

Twin  City  Nat.  Bank  v.  Nebckcr,  (1894)       495,  36  U.  S.    (L.  ed.)   294,  noted  supra, 
3  App.  Cas.    (D.  C.)    198.     See  Field  v.      p.  330,  Journal  of  Proceedings. 
Clark,    (1892)    143   U.   S.   670,   12   S.   Ct. 

II.  Joint  and  Separate  Resolutions 

Joint  resolutions  of  Congress  are  not  distinguishable  from  bills,  and  if 
not  approved  by  the  President,  or  if  duly  passed  without  the  approval 
of  the  President,  they  have  all  the  effect  of  law.  But  separate  resolu- 
tions of  either  house  of  Congress,  except  in  matters  appertaining  to  their 
own  parliamentary  rights,  have  no  legal  effect  to  constrain  the  action  of 
the  President  or  the  heads  of  departments. 

Resolutions  of  Congress,  (1S54)   6  Op.  Atly.-Gen.  680. 
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III.  "  Two-thirds  of  That  House  " 

On  the  7th  of  July,  1856,  the  Senate  of  the  United  States  decided  by  a 

vote  of  thirty-four  to  seven,  that  two-thirds  of  a  quorum  only  were  requisite 

to  pass  a  bill  over  the  President's  veto,  and  not  two-thirds  of  the  whole 

|  Senate.    And  it  is  understood  that  this  has  been,  and  still  is,  the  legislative 

!  construction  of  the  words  "  two-thirds  of  the  House." 

U.  S.  v.  Weil,  (1894)   29  Ot.  CI.  539. 

IV.  The  President  as  Part  of  the  Legislative  Power 

Under  the  historic  British  constitution  as  it  once  existed,  the  power  of 
the  Crown  in  matters  of  legislation  was,  negatively,  absolute.  The  enact- 
ment of  a  statute  required  the  assent  of  the  three  estates  of  the  realm,  of 
the  House  of  Commons,  of  the  House  of  Lords,  of  the  Crown.  The  non- 
concurrence  of  any  one  of  them  was  as  fatal  as  the  nonconcurrence  of 
either  of  the  others.  Hence  the  Crown  was  properly  classed  by  English 
lawyers  as  a  part  of  Parliament,  as  a  part  of  legislative  power.  Under  the 
American  Constitution  the  assent  of  the  President  is  not  essential  to  the 
enactment  of  a  single  law.  His  authority  over  an  Act  of  Congress  is 
simply  revisory  and  advisory.  If  the  King  did  not  assent,  that  was  the  end 
of  the  matter.  The  Constitution,  on  the  contrary,  merely  secures  for  legis- 
lation the  personal  scrutiny  and  counsel  of  the  man  who  in  public  estimation 
is,  or  may  be  supposed  to  be,  best  fitted  for  the  task.  If  he  does  not  approve, 
he  does  not  forbid ;  he  does  not,  in  the  sense  of  the  Roman  law,  veto.  On  the 
contrary,  he  returns  the  bill  to  Congress,  with  his  reasons  why  it  should  not 
become  a  law  — reasons  which  are  not  fiats,  but  which  are  addressed  to  the 
legislative  intelligence. 

U.  8.  v.  Weil,  (1894)  29  Ot.  CI.  538,  law  student  and  its  statements  accepted 
wherein  the  court  further  said:  "The  as  unquestionable  truths.  The  great  corn- 
well-known  encomium  of  Blackstone  upon  mentator  was  well  characterized  by  the 
the  British  constitution,  in  which  he  says,  historian  Gibbon  as  the  '  orthodox  Judge 
'  It  is  highly  necessary  for  preserving  the  Blackstone.'  As  an  instructor  of  English 
balance  of  the  constitution  that  the  execu-  youth  it  was  his  mission  to  uphold  the 
tive  power  should  be  a  branch,  though  not  prerogatives  of  the  Crown,  and  he  believed 
the  whole,  of  the  legislative,'  and  likens  with  his  whole  heart  in  the  supreme  wis- 
the  Commons,  Lords,  and  Crown  to  '  three  dem  of  the  constitution  which  he  extolled, 
distinct  powers  in  mechanics;  they  jointly  Dealing  with  an  unwritten  constitution, 
impel  the  machine  of  government  in  a  which  changes,  but  changes  insensibly, 
direction  different  from  what  either,  act-  the  time  had  not  then  come  when  a  pro- 
ing  by  itself,  would  have  done,  but  at  the  feasor  of  law  in  an  English  university 
same  time  in  a  direction  partaking  of  could  say  that  one  of  its  cardinal  articles 
each,  and  formed  out  of  all;  a  direction  had  been  expunged  and  was  now  obsolete, 
which  constitutes  the  true  line  of  the  Yet  such  was  the  fact.  •  When  he  was 
liberty  and  happiness  of  the  community/  reading  his  lectures  to  young  Englishmen 
has  done  much  to  fasten  an  erroneous  be-  at  Oxford  in  1756  the  words  of  royal  dis- 
lief  upon  the  American  legal  mind.  There  sent,  le  roy  s'avisera,  had  not  been  spoken 
was  a  time  when  that  wonderful  analysis  of  an  English  statute  for  sixty-four  years. 
of  the  laws  of  England  was  read  by  every  When  he  published  his  lectures  in  1765, 
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the  legislative  power  of  the  Crown  had 
passed  out  of  the  British  constitution  and 
was  never  to  be  exercised  again.  When 
the  convention  in  1787  was  framing  the 
legislative  article  of  the  Constitution  it 
had  not  been  exercised,  as  he  believed, 
within  the  lifetime  of  the  oldest  member. 
At  the  time  of  the  adoption  of  the  Con- 
stitution it  was  as  distant  from  the  men 
of  that  day  as  the  proceedings  of  the  con- 
vention are  distant  from  ourselves.  It  ex- 
isted only  in  theory  and  the  pages  of 
Blackstone.  The  ceremony  of  approving 
bills  continued  and  still  continues;  but 
approval  where  there  can  be  no  disap- 
proval is  but  a  form.  During  the  reign 
of  Elizabeth  forty-eight  bills  were  vetoed 
at  a  Bingle  session;  during  the  last 
century  the  royal  power  of  dissent  was 
exercised  but  once,  and  for  the  last  time 
in  1708,  and  related  to  a  Scottish  bill. 
The  members  of  the  convention  were  men 
of  profound  political  wisdom,  struggling 
with  real  problems  that  lesser  men  would 
have  found  insoluble,  and  intent  on  prac- 
tical results  which  should  be  as  little  ob- 
jectionable as  possible  to  their  country- 
men, but  for  the  permanent  welfare  of 
their  country;  and  it  is  inconceivable 
that,  for  fanciful  reasons,  they  would 
have  imported  an  obsolete  relic  of  the 
British  constitution  which  had  again  and 
again  been  a  cause  of  disaster  to  the 
nation  and  of  danger  to  the  Crown.  Ten 
years  before  the  convention  assembled  in 
Philadelphia,  which  in  the  brief  period  of 
a  hundred  days  was  to  forge  '  the  most 
wonderful  work  ever  struck  off  at  one 
time  by  the  brain  and  purpose  of  man, 
the  people  of  the  state  of  New  York 
framed  their  first  constitution.  The  third 
article  of  that  instrument  is  in  these 
words:  'And  whereas  laws  inconsistent 
with  the  spirit  of  this  constitution,  or 
with  the  public  good,  may  be  hastily  and 
unadvisedly  passed:  Be  it  ordained  that 
the  governor  for  the  time  being,  the  chan- 
cellor, and  the  judges  of  the  Supreme 
Court,  or  any  two  of  them,  together  with 
the  governor,  shall  be,  and  hereby  are, 
constituted  a  council  to  revise  all  bills 
about  to  be  passed  into  laws  by  the  legis- 
lature; and  for  that  purpose  shall  assem- 
ble themselves  from  time  to  time  when 
the  legislature  shall  be  convened;  for 
which,  nevertheless,  they  shall  not  re- 
ceive any  salary  or  consideration,  under 
any  pretense  whatever.  And  that  all 
bills  which  have  passed  the  Senate  and 
Assembly  shall,  before  they  become  laws, 
be  presented  to  the  said  council  for  their 
revisal  and  consideration;  and  if,  upon 
such  revision  and  consideration,  it  should 
appear  improper  to  the  said  council,  or 
a  majority  of  them,  that  the  said  bill 
should  become  a  law  of  this  state,  that 
they  return  the  same,  together  with  their 
objections  thereto,  in  writing,  to  the  Sen- 


ate or  House  of  Assembly  (in  whichsoever 
the  same  shall  have  originated),  who 
shall  enter  the  objections  sent  down'  by 
the  council  at  large  in  their  minutes, 
and  proceed  to  reconsider  the  said  bill. 
But  if,  after  such  reconsideration,  two- 
thirds  of  the  said  Senate  or  House  of 
Assembly  shall,  notwithstanding  the  said 
objections,  agree  to  pass  the  same,  it 
shall,  together  with  the  objections,  be 
sent  to  the  other  branch  of  the  legisla- 
ture, where  it  shall  also  be  reconsidered, 
and,  if  approved  by  two-thirds  of  the 
members  present,  shall  be  a  law.  And  in 
order  to  prevent  any  unnecessary  delays, 
be  it  further  ordained,  that  if  any  bill 
shall  not  be  returned  by  the  council 
within  ten  days  after  it  shall  have  been 
presented,  the  same  shall  be  a  law,  unless 
the  legislature  shall,  by  their  adjourn- 
ment, render  a  return  of  the  said  bill 
within  ten  days  impracticable,  in  which 
case  the  bill  shall  be  returned  on  the  first 
day  of  the  meeting  of  the  legislature  after 
the  expiration  of  the  said  ten  days.  Con- 
stitution, New  York,  1777,  art.  III.  (The 
italicized  words  in  the  above  are  used  in 
the  Constitution  of  the  United  States, 
verbatim,  except  where  the  plural  has 
been  changed  to  the  singular.)  Here, 
then,  we  find  the  Constitution,  clause  by 
clause,  word  for  word.  (1)  That  every 
bill  shall  be  subject  to  revision.  (2) 
That  '  before  it  becomes  a  law '  it  shall 
'  be  presented '  to  the  revising  power. 
(3)  That  if  not  approved  it  shall  be 
'returned.'  (4)  That  when  returned 
there  shall  be  sent  with  it  the  'objec- 
tions' there  may  be  against  it.  (5) 
That  it  shall  be  returned  to  the  House 
in  which  it  'originated.'  (6)  That  the 
objections  shall  be  entered  '  at  large '  on 
the  journal.  ( 7 )  That  the  House  '  shall 
proceed  to  reconsider'  the  bill.  (8)  That 
it  shall  require  a  '  two-thirds '  vote  to 
pass  it.  (9)  That  it  shall  then  'to- 
gether with  the  objections  •  be  '  sent  to 
the  other9  House.  (10)  That  it  shall 
there  also  be  'reconsidered.'  (11)  That 
if  it  be  likewise  '  approved  by  two-thirds ' 
it  'shall  be  a  law.'  (12)  That  if  not 
returned  'within  ten  days  after  it  shall 
have  been  presented '  it  shall  likewise  *  be 
a  law,'  'unless'  the  legislature  'by  their 
adjournment'  prevent  a  return,  in  which 
case  it  shall  not  be  a  law.  These  twelve 
provisions,  mutatis  mutandis,  were  trans- 
ferred to  the  Constitution,  in  ipsisshiis 
verbis.  The  only  material  change  which 
the  convention  made  was  in  the  two- 
thirds  clause,  from  which  they  struck  the 
words  '  of  the  members  present '  and  in- 
serted in  their  stead  '  of  that  House.'  It 
is  manifest,  then,  that  the  convention 
turned  from  the  constitution  of  England 
to  the  constitution  of  New  York.  When 
they  did  so  the  man  did  not  live  who 
regarded   the   council   of   revision    as   the 
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successor  of  the  Grown,  or  its  approval 
and  disapproval  of  bills  as  an  exercise 
of  the  royal  prerogative  or  a  legislative 
power.  But  this  is  not  left  to  inference 
or  conjecture.  On  the  29th  of  May,  1787, 
Randolph,  speaking  on  behalf  of  the  mem- 
bers from  Virginia,  'opened  the  main 
business'  of  the  convention  by  comment- 
ing 'on  the  difficulty  of  the  crisis'  and 
presenting  a  sketch  of  the  remedy,  which 
had  been  formulated  in  fifteen  resolutions. 
These  resolutions  were  used  by  the  con- 
vention as  the  basis  of  discussion  and 
action  in  determining  the  principles  which 
should  be  embodied  by  proper  committees 
in  the  formal  instrument.  '  It  was  then 
resolved  that  the  House  will  to-morrow 
resolve  itself  into  a  committee  of  the 
whole  house  to  consider  of  the  state  of 
the  American  Union,  and  the  propositions 
moved  by  Mr.  Randolph  be  referred  to 
said  committee.'  The  eighth  resolution  is 
in  these  words:  'Resolved,  That  the 
Executive,  and  a  convenient  number  of 
the  national  judiciary,  ought  to  compose 
a  council  of  revision,  with  authority  to 
examine  every  act  of  the  national  legis- 
lature before  it  shall  operate,  and  every 
act  of  a  particular  legislature  before  a 
negative  thereon  shall  be  final;  and  that 
the  dissent  of  the  said  council  shall 
amount  to  a  rejection,  unless  the  act  of 
the  national  legislature  be  again  passed, 
or   that    of   a   particular    legislature    be 

again  negatived  by of  the  members 

of  each  branch.'  This  paper,  then,  pro 
hoe  vice,  was  founded  on  the  constitution 
of  New  York.  At  an  early  day,  June  6, 
this  question  of  legislative  power  was  de- 
termined by  two  decisive  votes.  The  con- 
vention adopted  the  principle  of  revision, 
but  being  mindful,  as  Rutledge  after- 
wards said,  that  '  the  judges  ought  never 
to  give  their  opinion  on  a  law  till  it 
comes  before  them,'  and  that  they  'of  all 
men  are  the  most  unfit  to  be  concerned 
in  the  revisionary  council,'  struck  out 
Randolph's  *  convenient  number  of  the  na- 
tional judiciary'  and  left  the  power  of 
revision  in  the  President  alone.  At  a 
later  day,  August  6,  Rutledge  'delivered 
in  the  report  of  the  committee  on  detail,' 
the  committee  which  embodied  the  pre- 


viously ascertained  views  of  the  conven- 
tion in  a  draft  of  the  proposed  Constitu- 
tion. This  section  was  couched  in  the 
very  words  of  the  constitution  of  New 
York:  Every  bill  shall  be  presented  to 
the  President  '  for  his  revision ; '  '  if  unon 
such  revision '  he  approve  it,  he  shall  sign 
it;  'if  upon  such  revision  it  shall  appear 
to  him  improper  for  being  passed  into  a 
law,'  he  shall  return  it.  On  the  15th  of 
August,  with  this  word  'revision'  three 
times  repeated,  'the  thirteenth  section  of 
article  6,  as  amended,  was  then  agreed 
to'  by  all  the  states.  It  is  this  vote 
which  is  expressive  of  the  final  intent  of 
the  convention.  The  verbal  form  in  which 
the  provision  stands  in  the  Constitution 
was  the  work  of  the  committee  on  style. 
This  *  revisionary  business,'  as  Madison 
calls  it,  came  up  again  and  again;  ap- 
pears and  reappears  in  his  journal  from 
the  6th  of  June  to  the  16th  of  August; 
was  considered  and  reconsidered,  dis- 
cussed and  rediscu8sed.  The  views  of 
members  swung  between  the  extremes  of 
absolute  affirmative  power  in  Congress 
and  absolute  negative  power  in  the  Presi- 
dent. The  proposition  of  Hamilton  'to 
give  the  Executive  an  absolute  negative 
on  the  laws,'  identical  with  the  legisla- 
tive power  of  the  Crown,  was  rejected 
by  ten  states  and  supported  by  none.  The 
proposition  of  Madison  to  add  the  judges 
of  the  Supreme  Court  in  the  'revision' 
of  bills  was  likewise  rejected.  At  last 
the  deliberations  ended  where  they  had 
begun.  The  convention  held  fast  to  the 
principle  of  a  council  of  revision  and  left 
the  duties  of  the  council  in  the  President 
alone.  He  was  to  be  the  council  of  re- 
vision. In  the  words  of  Madison,  the 
convention  'gave  the  Executive  alone, 
without  the  judiciary,  the  revisionary 
control  on  the  laws,  unless  overruled  by 
two-thirds  of  each  branch.'" 

A  commendatory  letter  from  Judge 
Cooley  to  Nott,  J.,  who  wrote  the  opinion, 
appears  in  a  footnote  in  the  report. 

See  Hodges  r.  U.  S.,  (1383)  18  Ct.  CI. 
700;  State  v.  Missouri  Pac  R.  Co.,  (1915) 
96  Kan.  609,  152  Pac.  777,  Ann.  Cas. 
1917A  612. 


A  joint  resolution  when  approved  by  the  President  has  all  the  characteristics 
and  effects  of  a  statute. 
U.  S.  r.  Stockslager,  (1889)    129  U.  S.  470,  9  S.  Ct.  382,  32  U.  S.  (L.  ed.)   785. 


V.  Duty  of  President 

The  only  duty  required  of  the  President  by  the  Constitution  in  regard 
to  a  bill  which  he  approves  is  that  he  shall  sign  it;  nothing  more.    The 
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simple  signing  his  name  at  the  appropriate  place  is  the  one  act  which  the 
Constitution  requires  of  him  as  the  evidence  of  his  approval,  and  upon  his 
performance  of  this  act  the  bill  becomes  a  law. 

Gardner  v.  Collector,  (1867)  6  Wall.  506,  18  U.  S.    (L.  ed.)   890. 

Two  courses  of  action  by  the  President  are  prescribed  in  reference  to  a  bill 
presented  to  him,  each  of  which  results  in  the  bill  becoming  a  law.  One  of 
them  is  by  signing  the  bill  within  ten  days,  and  the  other  is  by  keeping  it 
ten  days  and  refusing  to  sign  it.  Even  in  the  event  of  his  approving  the 
bill  it  is  not  required  that  he  shall  write  on  the  bill  the  word  "  approved." 

Gardner  v.  CoUector,  (1867)   6  WaU.  506,  18  U.  S.  (L.  ed.)  890. 

Duty  of  President  to  affix  date.—  The  Constitution  does  not,  either  expressly 
or  by  just  implication,  impose  upon  the  President  the  duty  of  affixing  a 
date  to  his  signature  to  a  bill. 

Gardner  v\  Collector,  (1867)   6  Wall.  506,  18  U.  S.   (L.  ed.)  890. 

VI.  Signing  of  Bills  Within  Ten  Days  After  Adjournment 

A  bill  passed  by  Congress  and  duly  presented  to  the  President  becomes 
a  law  though  his  approval  be  given  on  a  day  when  Congress  is  in  recess. 
"As  the  Constitution,  while  authorizing  the  President  to  perform  certain 
functions  of  a  limited  number  that  are  legislative  in  their  general  nature, 
does  not  restrict  the  exercise  of  those  functions  to  the  particular  days  on 
which  the  two  houses  of  Congress  are  actually  sitting  in  the  transaction  of 
public  business,  the  court  cannot  impose  such  a  restriction  upon  the 
executive.' ' 

La   Abra    Silver    Min.    Go.    v.    U.    S.,  Where  Congress  adjourns,  not  sine  die, 

(1899)    175  U.  S.  453,  20  S.  Ct.  168,  44  for   a  longer  period   than  ten  days,  ex- 

U.  S.    (L.  ed.)    223,  affirming   (1897)    32  elusive  of  Sundays,  and  certain  bills  at  a 

Ct.   CI.  462,    (1899).   175   IT.   S.   423,   20  time  less  than   ten   days  prior  to   such 

S.  Ct.  168,  44  U.  S.  (L.  ed.)223,  (1894)  adjournment  are  placed  in  the  President's 

29  Ct.  CI.  432.  hands  for  approval  or  disapproval,  it  is 

competent   for  him  to   approve   any   bill 

A   bill   signed   by   the   President   after  during  the  period  of  such   adjournment, 

the  usual   adjournment  of   Congress  for  It.  seems  that  a  bill  not  signed,  coming 

the  winter  holidays,  but  within  ten  days  to  him  under  such  circumstances,  would 

from  the  time  when  it  was  presented  to  not  become  a  law  atf  the  expiration   of 

him,  was  duly  approved  within  the  intent  ten  days.     In  view  of  the  uncertainty  it 

and    meaning    of    the    Constitution,    and  is  advised  that  bills  coming  to  the  Presi- 

must  be  recognized  and  administered  as  dent    during    a    recess    of    Congress,    or 

a   law   of   the   United   States.     U.    S.   f?.  within  ten  days  prior  thereto,  be  signed 

Weil,   (1894)   29  Ct.  CI.  523.  or  vetoed  as  they  meet  his  approval  or 

disapproval,  and  in  case  of  veto,  be  re- 

Whether  an   act  is  valid  when  signed  turned  to  Congress  when  it  reconvenes; 

by  the  President  after  the  Congress  which  any  question  as  to  the  validity  can  then 

passed  it  had  adjourned  or  expired,  see  be  settled  by  the  courts.    Adjournment  of 

Hodges  i?.  U.  S.,  (1883)   18  Ct.  CI.  700.  Congress,    (1892)    20  Op.  Atty.-Gen.   503. 
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The  Question  whether  a  bill  was  returned  to  the  House  of  Representatives 
disapproved,  within  the  time  to  prevent  its  becoming  a  law,  is  purely  a  ques- 
tion of  fact,  and  is  to  be  determined  by  a  resort  to  any  source  of  informa- 
tion which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a 
clear  and  satisfactory  answer. 

U.  8.  v.  Allen,  (1888)  36  Fed.  175. 

VII.  When  Authentication  Deemed  Unimpeachable 

The  signing  by  the  speaker  of  the  House  of  Eepresentatives,  and  by  the 
president  of  the  Senate,  in  open  session,  of  an  enrolled  bill,  is  an  official 
attestation  of  the  two  houses  of  such  bill  as  one  that  has  passed  Congress. 
It  is  a  declaration  by  the  two  houses,  through  their  presiding  officers,  to 
the  President,  that  a  bill  thus  attested  has  received,  in  due  form,  the  sanc- 
tion of  the  legislative  branch  of  the  government,  and  that  it  is  delivered 
to  him  in  obedience  to  the  constitutional  requirement  that  all  bills  which 
pass  Congress  shall  be  presented  to  him.  And  when  a  bill  thus  attested 
receives  his  approval,  and  is  deposited  in  the  public  archives,  its  authenti- 
cation as  a  bill  that  has  passed  Congress  should  be  deemed  complete  and 
unimpeachable.  As  the  President  has  no  authority  to  approve  a  bill  not 
passed  by  Congress,  an  enrolled  Act  in  the  custody  of  the  secretary  of 
state,  and  having  the  official  attestations  of  the  speaker  of  the  House  of 
Representatives,  of  the  president  of  the  Senate,  and  of  the  President  of  the 
United  States,  carries  on  its  face  a  solemn  assurance  by  the  legislative  and 
executive  departments  of  the  government,  charged,  respectively,  with  the 
duty  of  enacting  and  executing  the  laws,  that  it  was  passed  by  Congress. 
The  respect  due  to  coequal  and  independent  departments  requires  the 
judicial  department  to  act  upon  that  assurance,  and  to  accept,  as  having 
passed  Congress,  all  bills  authenticated  in  the  manner  stated ;  leaving  the 
courts  to  determine,  when  the  question  properly  arises,  whether  the  Act, 
so  authenticated,  is  in  conformity  with  the  Constitution. 

Field  c.  Clark,  (1892)   143  U.  S.  672,  12  S.  Ct.  495,  36  U.  S.   (L.  ed.)  294,  affirming 
In  re  Sternbach,  (1890)  44  Fed.  413. 

VIII.  When  Statute  Takes  Effect 

1.  Retrospective  Operation.—  Congress  may  direct  that  an  Act  shall  take 
effect  as  of  a  prior  date. 

U.  S.  v.  Green,  (1891)   138  U.  S.  296,  11  S.  Ct.  299,  34  U.  S.   (L.  ed.)  960. 

Words  in  a  statute  ought  not  to  have  a  retrospective  operation  unless  they  arc 
so  clear,  strong,  and  imperative  that  no  other  meaning  can  be  annexed  to 
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them,  or  unless  the  intention  of  the  legislature  cannot  be  otherwise  satisfied. 
This  rule  ought  especially  to  be  adhered  to  when  such  a  construction  will 
alter  the  pre-existing  situation  of  parties,  or  will  affect  or  interfere  with 
their  antecedent  rights,  services,  and  remuneration;  which  is  so  obviously 
improper  that  nothing  ought  to  uphold  and  vindicate  the  interpretation 
but  the  unequivocal  and  inflexible  import  of  the  terms,  and  the  manifest 
intention  of  the  legislature. 

U.  S.  t>.  Heth,  (1806)  3  Cranch  413, 
2  U.  S.  (L.  ed.)  479.  See  also  U.  S.  r. 
Burr,  (1895)  159  U.  S.  82,  15  S.  Ct. 
1002,  40  U.  S.  (L.  ed.)  82;  Auffm'ordt 
v.  Rasin,  (1880)  102  U.  S.  622,  26  U.  S. 
(L.  ed.)    262. 

"It  is  a  sound  general  principle  that  no 
statute  ought  to  have  a  retrospective 
effect.  It  is  the  general  rule  that  a  stat- 
ute takes  effect  from  its  date,  when  no 
time  is  fixed;  and  it  cannot,  upon  sound 


principles,  be  admitted  that  a  statute 
shall,  by  any  fiction  or  relation,  have  any 
effect  before  it  was  actually  passed.  A 
retroactive  statute  partakes,  in  its  char- 
acter, of  the  mischiefs  of  an  em  post  facto 
law,  and  when  applied  to  contracts  or 
property,  would  be  equally  unjust  and 
unsound  in  principle  as  em  post  facto 
laws  when  applied  to  crimes  and  penal- 
ties." Warren  Mfg.  Co.  (?.  Etna  InB.  Co., 
2  Paine  (U.  S.)  501,  29  Fed.  Cas.  No. 
17,206. 


2.  From  Its  Date. — A  statute  for  the  commencement  of  which  no  time  is 
fixed,  commences  from  its  date. 


Matthews  i\  Zane,  (1822)  7  Wheat. 
211,  5  U.  S.   (L.  ed.)  425. 

Where  the  computation  is  to  be  made 
from  an  act  done,  the  day  on  which  the 
act  is  done  is  to  be  included.  Arnold  v. 
U.  S.,  (1815)  9  Cranch  120,  3  U.  S. 
(L.  ed.)   671. 

The  rule  of  construction  in  this  country 
is  that  a  statute  takes  effect,  if  not  other- 
wise provided,  on  the  day  of  its  passage, 
including  that  day.  Matter  of  Ankrim, 
(1843)  3  McLean  285,  1  Fed.  Cas.  No. 
395. 

In  Burgess  v.  Salmon,  (1878)  97  U.  S. 
383,  24  U.  S.  (L.  ed.)  1104,  the  court 
said:  "In  Lapeyre  v.  U.  S.,  (1872)  17 
Wall.  (U.  S.)  191,  it  was  said  obiter: 
'The  Act  became  effectual  upon  the  day 
of  it*  date.    In  some  cases  it  is  operative 


from  the  first  moment  of  that  day.  Frac- 
tions of  the  day  are  not  recognized.  An 
inquiry  involving  that  subject  is  inadmis- 
sible.' The  question  involved  in  that 
case  was  whether  a  proclamation  issued 
by  President  Johnson,  bearing  date  of 
June  24,  1865,  removing  certain  restric- 
tions upon  commercial  intercourse,  took 
effect  on  that  day,  or  whether  it  took 
effect  on  the  day  it  was  published  and 
promulgated,  which  was  on  the  27th  of 
the  same  month.  It  was  held  by  a  major- 
ity of  this  court  that  it  took  effect  from 
its  date.  The  question  was  upon  the  24th 
or  the  27th  of  June,  and  the  point  of  the 
portion  of  a  day  was  not  involved.  While 
the  general  proposition  may  be  true  that 
where  no  special  circumstances  exist,  the 
entire  day  on  which  the  act  was  passed 
may  be  included,  there  is  nothing  in  that 
case  to  make  it  an  authority  on  the  point 
before  us." 


3.  Prom  Date  of  President's  Approval.— The  date  of  the  President's 
approval  of  a  bill  is  undoubtedly  the  date  at  which  it  became  law. 


Gardner  v.  Collector,  (1867)  6  Wall. 
504,  18  U.  S.  (L.  ed.)  890.  See  also 
American  Wood  Paper  Co.  v.  Glens  Falls 
Paper  Co.,  (1870)  8  Blatchf.  (U.  S.)  513, 
1  Fed.  Cas.  No.  321;  The  Brig  Ann, 
(1812)  1  Gall.  (U.  S.)  62,  1  Fed.  Cas.  Xo. 
397;  Weed  t\  Snow,  (1843)  3  McLean 
(l\  R.)  265.  29  Fed.  Cas.  Xo.  17.347; 
Matter  of  Welman,   (1844)   20  Vt.  653. 


Acts  of  Congress  containing  no  pro- 
vision as  to  the  time  when  they  shall  take 
effect,  go  into  effect  upon  their  receiving 
the  approbation  of  the  President.  When 
Acts  of  Congress  Take  Effect,  (1836)  3 
Op.  Atty.-Gen.  82. 
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Unless  its  operation  is  postponed  by  its  own  terms,  a  statute  takes  effect  on 
the  day  of  its  approval  by  the  executive. 

U.  S.  e.  Chong  Sam,  (1891)  47  Fed.  883. 

A  general  provision  in  an  appropriation  act,  expressed  in  present  terms, 
takes  effect  from  the  approval  of  the  Act  by  the  President. 

Term  of  Judicial  Salaries,  (1855)  7  Op.  Atty.-Gen.  303. 

4.  From  First  Moment  of  Day  of  Date  or  Approval. — Where  no  other 
time  is  prescribed,  statutes  take  effect  from  their  date.  Where  the  language 
employed  is  "  from  and  after  the  passing  of  this  Act,"  the  same  result 
follows.  The  Act  becomes  effectual  upon  the  day  of  its  date.  In  such  cases 
it  is  operative  from  the  first  moment  of  that  day.  Fractions  of  the  day  are 
not  recognized. 

Lapeyre  v.  U.  S.,  (1872)   17  WaU.  198,  In  re  Carrier,  (1875)  13  Nat.  Bankr.  Reg. 

21  U.   S.    (L.  ed.)    606.     See  Burgess  v.  208,  5  Fed.  Cas.  No.  2,443;   In  re  Wil- 

Salmon,   (1878)    97  U.  S.  383,  24  U.  S.  Hams,    (1874)    6  Biss.  233,  29  Fed.  Cas. 

(L.  ed.)    1029,  noted  supra,  under  text  No.  17,700. 
paragraph  2.     From  Its  Date.     See  also 

"From  the  impracticability  of  deciding  at  what  particular  moment  of  time  the 
President  gives  his  seal  to  a  bill,  we  have  never  heard  of  such  inquiry  being 
made,  and  the  least  which  courts  have  ever  said  on  such  occasions  is,  that 
where  an  Act  is  to  take  place  from  the  day  of  its  passing,  as  is  the  case  here, 
it  must  embrace  the  whole  of  that  day.  Here,  emphatically,  no  fractions  of 
a  day  should  be  allowed ;  otherwise  the  commencement  of  a  law  would,  in 
such  cases,  not  be  matter  of  record  and  uniform,  but  depend  on  evidence  as 
to  the  time  of  signature,  and  would  vary  in  different  courts,  according  to 
the  testimony  which  might  be  offered,  as  to  that  fact." 

U.  S.  v.  Williams,   (1814)    1  Paine  261,  28  Fed.  Cas.  No.   16,723. 

5.  From  Precise  Time  of  Passage  or  Approval. —  Where  the  question  is 
as  to  the  effect  of  a  proceeding  instituted  on  the  same  day  on  which  an  Act 
affecting  the  validity  of  such  proceeding  was  passed,  the  precise  time  at 
which  the  Act  became  a  law  may  be  properly  inquired  into.  ' 

In  re  Wynne,  (1868)  Chase  (U.  S.)  227,  30  Fed.  Cas.  No.  18,117. 

In  general,  the  law  does  not  notice  fractions  of  a  day;  yet  where  questions 
of  right  growing  out  of  deeds,  judgments,  and  other  instruments  bearing 
the  same  date,  are  concerned,  the  precise  time  of  approval  may  be  inquired 
into,  to  prevent  laws  from  operating  retrospectively. 

When    Acts   of    Congress    Take    Effect,  *•  It  is  insisted  that  the  law  knows  no 

(1836)   3  Op.  Atty.-Gcn.  82.  fractions    of    a    day.      But    thia    ancient 
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maxim  is  now  chjefly  known  by  its. excep- 
tions. When  private  rights  depend  upon 
it,  the  courts  inquire  into  the  hour  at 
which  an  act  was  done,  or  a  decree  was 
entered,  or  an  attachment  was  laid,  or 
any  title  accrued."  Maine  v.  Gilman, 
(1882)   11  Fed.  216. 

"Now  it  seems  to  me  clear,  from  this 
language,  that  in  every  case  of  a  bill 
which  is  approved  by  the  President,  it 
takes  effect  as  a  law  only  by  such  ap- 
proval, and  from  the  time  of  such  ap- 
proval. It  k  the  act  of  approval  which 
makes  it  a  law;  and  until  that  act  is 
done,  it  is  not  a  law.  The  approval  can- 
not look  backwards,  and,  ,  by  relation, 
make  that  a  law,  at  any  antecedent  period 
of  the  same  day,  which  was  not  so  before 
the  approval;  for  the  general  rule  is 
'  Lex  prospicit,  non  respicit.9  *  •  *  If 
it  should  be  said  that  the  law  does  not 
recognize  any  fractions  of  a  day,  why 
may  we  not  deem  the  law  in  force  only 
from  the  last  instant  of  the  day  instead 
of  carrying  it  back,  by  relation,  to  the 
first  instant  of  the  day?  If  there  te  any 
choice  as  to  the  principle  of  interpreta- 
tion, one  should  think  that  that  ought  to 
be  adopted  in  cases  of  this  sort  which  is 
most  favorable  to  private  rights  and  pub- 
lic justice.  Surely  the  Constitution  is  not 
to  be  set  aside  or  varied  in  its  intend- 
ment by  mere  legal  fictions.  On  the  con- 
trary, it  appears  to  me  that  in  all  cases 
of  public  laws  the  very  time  of  the  ap- 
proval constitutes,  and  should  constitute, 
the  guide  as  to  the  time  when  the  law  is 
to  have  its  effect,  and  then  to  have  its 
effect  prospectively,  and  not  retrospec- 
tively. It  may  not,  indeed,  be  easy,  in  all 
cases,  to  ascertain  the  very  punctum 
temporis;  but  that  ought  not  to  deprive 
the  citizen  of  any  rights  created  by  ante- 
cedent laws,  and  vesting  rights  in  them. 
In    cases   of   doubt,   the   time   should   be 


construed  favorably-  for  the  citizen.  *  The 
legislature  have  it  in  their  power,  to  pre- 
scribe the  very  moment,  in  futuro,  after 
the  approval,  when  a  law  shall  have 
effect ;  and  if  it  does  not  choose  to  do  so, 
I  can  perceive  no  ground  why  a  court  of 
justice  should  be  called  upon  to  supply 
the  defect.  But,  when  the  time  can  be 
accurately  and  fully  ascertained  (as  in 
the  present  case),  when  a  bill  was  ap- 
proved, .  I  confess  that  I  am  not  bold 
enough  to  say  that  it  became,  by  relation, 
a  law  at  any  antecedent  period  of  the 
same  day.  I  cannot  but  view  such  an 
interpretation  as  at  war  with  the  true, 
character  and  objects  of  the  Constitu- 
,  tion."  Per  Story,  J.,  in  Matter  of  Rich- 
ardson, (1843)  2  Story  (U.  S.)  571,  20 
Fed.  Cas.  No.   11,777. 

"The  cases  in  which  it  has  been  per- 
mitted to  show  by  evidence,  and  by 
records  of  which  the  court  takes  judicial 
notice,  exactly  the  hour  and  the  minute 
of  the  day  when  a  bill  is  passed,  are 
cases  where  the  effect  of  the  ordinary 
presumption  that  the  Act  is  approved 
upon  the  first  minute  of  the  day  of  its 
approval  would  have  been  to  make  the 
legislation  retroactive,  and,  therefore, 
harsh  and  unjust.  It  is  doubtful  whether 
in  a  case  like  the  present,  where  the  date 
at  issue  is  four  months  after  the  passage 
of  the  bill,  it  should  be  permitted'  to  go 
into  evidence  to  show  the  exact  minute 
and  hour  of  the  day  when  the  bill  was 
approved.  We  are  inclined  to  think  that 
in  such  a  case,  where  there  is  no  retro- 
active effect  possible,  the  court  should 
hear  no  evidence  upon  the  point,  but: 
should,  in  order  to  secure  certainty,  hold 
the  presumption  that  the  Act  was  ap- 
proved on  the  first  moment  of  the  day  of 
its  date  to  be  conclusive."  Leidigh  Car- 
riage Co.  v.  Stengel,  (1899)  96  Fed.  641. 


The  Tariff  Act  of  July  24, 1897,  was  held  not  to  have  become  operative  until 
the  minute  of  its  approval  by  the  President. 


U.  S.  v.  Iselin,   (1898)    87  Fed.  194. 

"The  government  contends  that  the 
Act  covers  the  whole  of  July  24th,  and 
has  relation  to  the  first  moment  of  that 
day,  and  that,  therefore,  the  goods  were 
properly  subject  to  the  duty  assessed. 
The  important  question  is  thus  presented 
whether  the  present  Tariff  Act  took  effect 
at  the  time  of  the  day  it  was  approved  by 
the  President,  or  whether  it  is  so  far 
retroactive  as  to  include  the  whole  of  that 
day.  The  proposition  of  the  government 
rests  upon  the  general  rule  of  legal  fiction 
that  in. law  there  are  no  divisions  or  frac- 


tions 'of  a  day.  The  existence  of  this 
general  rule  is  not  questioned.  At  com- 
mon law,  before  the  statute  of  1793  (33 
Geo.  III.,  c.  13),  every  Act  of  Parliament, 
unless  a  different  time  were  fixed,  took 
effect  from  the  first  day  of  the  session. 
Panter  v.  Atty.-Gen,,  6  Bro.  P.  C.  (Toml. 
ed.)  486,  490.  In  support  of  the  rule 
are  urged  the  difficulties  attending  an  in- 
quiry into  the  time  when  a  law  was 
approved.  It  is  said  that  it  would  make 
the  time  when  a  law  takes  effect  depend 
upon  extraneous  evidence  which  might  be 
conflicting,  or  might  not  be  preserved; 
tliat  the  date  or  day,  as  a  unit  of  time, 
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ia  an  .unvarying  guide,,  and,  if  departed  depends  upon  the  order  of  events  occur- 
from,  the  subject  may  be  [one]  of  in-  ring  the  same  day,  or  where  conflicting 
definitely  recurring  litigation.  But  the  interests  are  involved,  the  rale  should 
rale  is  purely  one  of  convenience,  rather  be  departed  from.  There  is  no  indivisible 
than  of  right  or  justice.  Both  in  England  unity  about  a  day  which  forbids  in  legal 
and  in  this  country  exceptions  to  the  rule  proceedings  consideration  of  its  compo- 
have  always  been  recognized.  The  rule  nent  hours  whenever  the  rights  of  parties 
being  a  mere  fiction  in  order  to  do  justice  require  it.  The  time  pi  the  President's 
between  the  parties  '  the  fact  shall  over-  approval  of  an  Act  is  a  question  of  fact, 
turn  the  fiction.'  Roe  t>.  Hersey,  (1771)  By  the  Constitution  (art.  I.,  see.  7), 
3  Wils.  (C.  PI.)  274.  Lord  Mansfield  'every  bill  *  *  *  shall,  before  it  be- 
declared  that  when  it  is  necessary  and  comes  a  law,  be  presented  to  the  Presi- 
can  be  done,  the  law  allows  fractions  of  dent.  .  *  *  *  If  he  approves  he  shall 
a  day.  'It  is  not  like  a  mathematical  sign  it.*  In  case  of  a  bill  which  is  ap- 
point, which,  cannot  be  divided.'  Combe  proved  by  the  President,  it  takes  effect  as 
p.  Pitt,  3  Burr.  1428,  1434.  Whenever  a  law  only  by  such  approval,  or  from  the 
it  will  promote  the  purposes  of  sub-  time  of  such  approval.  The  act  of  ap- 
stantial  justice,  common  sense  and  com-  proval  .cannot  reach  backward.  The  law 
mon  justice  sustain  the  proposition  of  prescribes  a  rule  for  the  future,  not  for 
allowing  fractions  of  a  day.  Where  the  the  past."  U.  S.  c.  Stoddard,  (1898) 
priority  of  one  legal  right  over  another  89  Fed.  700,  affirmed  (1899)  91  Fed.  1005. 

6.  Reasonable  Time  for  Promulgation  of  Penal  Statute.—"  The  Act 

under  consideration,  it  is  said,  is  silent  as  to  the  time  of  its  commencement. 
It  neither  fines  [sic]  on  any  particular  day,  nor  is  it  declared  in  terms  that 
it  shall  be  in  force  from  and  after  the  passing  thereof.  It  is  unnecessary, 
therefore,  to  decide  whether  Congress  has  it  not  in  their  power,  by  express 
provisions  for  the  purpose,  to  pass  a  law  of  the  most  penal  nature,  whi6h 
shall  go  into  operation  in  every  part  of  the  United  States  on  the  very  day  on 
which  it  received  the  President's  sanction.  This  law  has  no  such  provi- 
sions; and,  therefore,  in  settling  the  time  of  its  commencement,  the  court  is 
not  required  to  encroach  upon  the  province  of  the  legislature,  or  to  inter- 
fere with  any  of  its  proceedings ;  an  office  at  all  times  of  high  delicacy,  and 
which  no  court  would  enter  upon  without  great  reluctance  and  extreme  cir- 
cumspection. But  whether  a  law  thus  worded  be  in  force  throughout  the 
United  States  on  the  day  of  its  passage,  or  not  until  after  a  reasonable  time 
for  promulgation  of  it  in  the  different  parts  of  the  Union,  is  a  question 
purely  of  judicial  cognizance,  and  may  be  decided  without  interfering  with 
any  other  department  of  government ;  and  this  again  resolves  itself  into  the 
simple  question  whether,  in  a  case  like  this,  any  promulgation  is  necessary. 
A  more  abject  state  of  slavery  cannot  easily  be  conceived  than  that  the 
legislature  should  have  the  power  of  passing  laws  inflicting  the  highest 
penalties,  without  taking  any  measure  to  make  them  known  to  those  whose 
property  or  lives  may  be  affected  by  them.  It  is  not  only  necessary,  there- 
fore, in  a  country  governed  by  laws,  that  they  be  passed  by  the  supreme  or 
legislative  power,  but  that  they  be  notified  to  the  people  who  are  expected 
to  obey  them.  The  manner  in  which  this  is  done  may  vary ;  but  whatever 
mode  is  adopted,  it  should  be  such  as  to  afford  a  reasonable  opportunity  to 
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every  person  who  is  affected  by  them,  of  being  as  early  as  possible 
acquainted  with  them." 

The  Ship  Cotton  Planter,  (1810)  1  Paine  (U.  S.)  23,  6  Fed.  Cu.  No.  3,270. 

7.  Evidence  to  Determine  Time  of  Taking  Effect. —  Whenever  a  question 
arises  in  a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when  a 
statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to  resort  to  any  source  of  information 
which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a  clear  and 
satisfactory  answer  to  such  question ;  always  seeking  first  for  that  which  in 
its  nature  is  most  appropriate,  unless  the  positive  law  has  enacted  a  different 
rule. 

Gardner  v.  Collector,  (1867)  6  Wall.  504,  18  U.  S.  (L.  ed.)  890.  See  also  supra, 
5.  From  Precise  Time  of  Passage  or  Approval. 

Official  records. —  Upon  the  question  of  the  existence  of  a  public  statue,  or 
of  the  date  when  it  took  effect,  the  courts  may  consult  the  original  roll  or 
other  official  records. 

Jones  v.  U.  6.,  (1890)  137  U.  S.  216,  11  S.  Ct.  80,  34  U.  S.  (L.  ed.)  691. 
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11  The  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises,  to  pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States;  but  all  duties,  imposts  and 
excises  shall  be  uniform  throughout  the  United  States." 

I.  "  To  Lay  and  Collect  Taxes,  Duties,  Imposts,  and  Excises/'  390. 

1.  General  Power  to  Lay  Taxes,  390. 

2.  District  of  Columbia  and  Territories,  391. 
,  3.  Presumption  of  Validity,  392. 

4.  Mode,  Manner,  and  Means  of  Collecting  Taxes,  392. 

a.  In  General,  392. 

b.  Prescribing  Contents  of  Packages,  392. 

c.  Marking,  Stamping,  and  Branding  Packages,  393. 

d.  Power  to  Distrain,  393. 

5.  "  Taxes,"  393. 

6.  "  Duties,  Imposts,  and  Excises,"  394. 

7.  Sugar  Bounties,  394. 

8.  Power  to  Increase  Excise  Tax,  395. 

9.  Power  to  Issue  Legal  Tender  Treasury  Notes,  395. 

10.  Power  to  Employ  Officers  and  Agents,  395. 

11.  Regulating  Business  of  Distilling  and  Rectifying,  395. 

12.  Concurrent  Power  of  National  and  State  Governments,  395. 

a.  In  General,  395. 

6.  National  License  Not  a  Permit  to  Do  Business  Within  a 

State,  396. 
c.  Effect  of  State  Registration  Laws,  396. 

13.  Validity  of  Particular  Statutes  Imposing  Taxes,  etc.,  397. 

a.  On  Imports  into  Conquered  Territory,  397. 

b.  On  Imports  into  Porto  Rico,  397. 

c.  On  Commercial  Business  Carried  on  by  a  State,  397. 

d.  On  Salary  of  State  Officer,  398. 

e.  Corporation  Tax,  398. 

/.  On  Franchise  Granted  by  a  State,  399. 
g.  On  Stale  Tax  Certificate,  399. 
h.  On  Receipts  from  Municipal  Bonds,  399. 
i.  On  State  Process,  399. 
j.  On  Interest  Due  on  Corporation  Bonds,  400. 
k.  On  Conveyance  of  Real  Estate,  400. 
I.  On  Administrator' 8  Bond,  401. 
m.  On  Business  Subject  to  Police  Regulation,  401. 
n.  On  Oleomargarine,  401. 
o.  On  Use  of  Foreign  Built  Yachts,  401. 

14.  Unstamped  Documents  as  Evidence  in  State  Courts,  402. 
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II.  "  To  Pay  the  Debts,"  403. 
HI.  "To  Provide  fort  be  Common  Defense  and  General  Welfare," 

403. 
IV:  "  Shall  Be  Uniform  Throughout  the  United  States,"  404. 
1  1.  General  Application  of  Clause,  404. 

2.  Application  to  State  and  Territorial  Legislation,  405. 
3.'  Not  a  Limitation  of  Power,  405. 

4.  Only  on  Duties,  Imposts,  and  Excises,  405. 

5.  Geographical  Uniformity,  405. 

6.  Different  Operation  in  Different  States,  406. 

7.  Uniform  upon  Subjects  of  Same  Class,  406. 

8.  Method  Ordained  for  Assessing  and  Collecting,  406. 

9.  Effect  of  Local  Resistance  to  Collection,  406. 

10.  Application  of  Principles  to  Particular  Statutes,  406. 

a.  On  Bills  of  Lading,  406. 

b.  On  Distilled  Spirits,  407. 

c.  On  Sale  of  Property  at  an  Exchange,  407. 

d.  On  Exports  from  One  State  to  Another,  407. 

e.  On  Foreign  Built  Pleasure  Boats,  407. 
/.  Succession  Taxes,  408. 

g.  State  Pilotage  Law,  408. 
h.  State  Passenger  Tax,  408. 

I.  "  To  Lay  and  Collect  Taxes,  Duties,  Imposts,  and  Excises  " 

1.  General  Power  to  Lay  Taxes.  —  A  general  power  is  given  to 
Congress  to  lay  and  collect  taxes,  of  every  kind  or  nature,  without  any 
restraint,  except  on  exports ;  but  two  rules  are  prescribed  for  their  govern- 
ment, namely,  uniformity  and  apportionment :  three  kinds  of  taxes,  to  wit, 
duties,  imposts,  and  excises,  by  the  first  rule,  and  capitation  or  other  direct 
taxes,  by  the  second  rule. 

Hylton  v.  U.   S.,    (1796)    3  Dall.   174,  plete  execution  of  the  trusts  for  which 

1  U.  S.  (L.  ed.)  556.  it  is  responsible,  free  from  every  other 

control  but  a  regard  to  the  public  good 

Tax  within  limits  of  power  cannot  be  and  to  the  sense  of  the  people.  As  the 
restrained. —  Since  the  taxing  power  con-  duties  of  superintending  the  national  de- 
ferred by  the  Constitution  knows  no  lim-  fense  and  of  securing  the  public  peace 
its  except  those  expressly  stated  in  that  against  foreign  or  domestic  violence  in- 
instrument,  it  must  follow,  if  a  tax  be  volve  a  provision  for  casualties  and  dan- 
within  the  lawful  power,  the  exertion  of  gers  to  which  no  possible  limits  can  be 
that  power  may  not  be  judicially  re-  assigned,  the  power  of  making  that  pro- 
strained  because  of  the  results  to  arise  vision  ought  to  know  no  other  bounds 
from  its  exercise.  McCray  v.  U.  S.,  than  the  exigencies  of  the  nation  and  the 
(1904)  195  U.  S.  59,  24  S.  Ct.  769,  49  resources  of  the  community.  As  revenue 
U.  S.  (L.  ed.)  78,  1  Ann.  Gas.  561..  is    the    essential    engine    by    which    the 

'  means  of  answering  the  national  exigen- 

Federalist. — "  A  government  ought  to  cies  must  be  procured,  the  power  oi  pro- 
contain  in  itself  every  power  requisite  to  curing  that  article  in  its  full  extent  must 
the  full  accomplishment  of  the  objects  necessarily  be  comprehended  in  that  of 
committed 'to  its  care,  and 'to  the  com-  providing  for  those  exigencies.    As  theory 
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and  practice  conspire  to  prove  that  the  ment  must  of  necessity  be  invested  with 
power  of  procuring  revenue  is  unavailing  an  unqualified  power  of  taxation  in  the 
when  exercised  over  the  states  in  their  ordinary  modes."  Hamilton,  in  The  Fed- 
collective  capacities,  the  federal  govern-  eralist,  No.  XXXI. 

These  two  classes,  taxes,  so  called,  and  "  duties,  imposts,  and  excises/' 
apparently  embrace  all  forms  of  taxation  contemplated  by  the  Constitution. 

Thomas  t?.  U.  S.,  (1894)  192  U.  S.  370,  The  revenue  must  be  collected  for  public 
24  S.  Ct.  305,  48  U.  S.  (L.  ed.)  481.  purposes,  and  all  duties,  imposts,  and  ex- 
See  also  infra,  5.  "  Taxes,"  and  6*.  cises  must  be  uniform  throughout  the 
"Duties,  Imposts,  and  Excises*'  United  States.     South  Carolina  v.  U.  S., 

(1905)    199  U.  S.  450,  26  S.  Ct.  110,  50 

The   grant   is   limited   to   two   ways:      U.  S.  (L.  ed.)  261,  4  Ann.  Cas.  737. 

Want  of  due  process  of  law. —  Whilst  undoubtedly  both  the  Fifth  and 
Tenth  Amendments  qualify,  in  so  far  as  they  are  applicable,  all  the  pro- 
visions of  the  Constitution,  nothing  in  those  amendments  operates  to  take 
away  the  grant  of  power  to  tax  conferred,  by  the  Constitution  upon  Con- 
gress. The  right  of  Congress  to  tax  within  its  delegated  power  being  unre- 
strained, except  as  limited  by  the  Constitution,  it  is  within  the  authority 
conferred  on  Congress  to  select  the  objects  upon  which  an  excise  should  be 
laid.  It  therefore  follows  that,  in  exerting  its  power,  no  want  of  due 
process  of  law  can  possibly  result. 

MeCray  v.  U.  S.,  (1904)   195  U.  S.  61,  is  given  in  express  terms  is  not  limited 

24  S.  Ct.  769,  49  U.  S.   (L.  ed.)   78.  or  restricted  by  the  subsequent  provisions 

*  of  the  Constitution   or  the  amendments 

"It  is  also  settled  beyond  dispute  that  thereto,    especially    by    the    due    process 

the  Constitution   is  not   self-destructive.  clause  of  the  Fifth  Amendment."    Billings 

In  other  words,  that  the  powers  which  it  v.  U.  S.,  (1914)  232  U.  S.  261,  34  S.  Ct. 

confers  on  the  one  hand  it  does  not  im-  421,  58  U.  S.  (L.  ed.)  596.  See  also 
mediately  take  away  on  the  other;  that    .  U.  S.  t>.  Bennett,   (1914)   232  U.  S.  299, 

is  to  say,  that  the  authority  to  tax  which  34  S.  Ct.  428,  58  U.  S.    (L.  ed.)    608. 

2.  District  of  Columbia  and  Territories. —  This  grant  is  general,  without 
limitation  as  to  place.  It  consequently  extends  to  all  places  over  which  the 
government  extends,  and  includes  the  District  of  Columbia  and  the  terri- 
tories as  well  as  the  states. 

Loughborough  v.  Blake,  (1820)  5  Wheat.  319,  5  U.  S.  (L.  ed.)  98. 

Taxes  on  residents  of  a  territory. —  Congress  has  the  power  by  direct 
legislation  to  impose  license  taxes  upon  the  residents  of  a  territory,  when 
they  are  collected  solely  for  the  needs  of  the  territory ;  and  the  fact  that  they 
are  ordered  to  be  paid  into  the  treasury  of  the  United  States,  and  not 
specifically  appropriated  to  the  expenses  of  the  territory,  when  the  sum  total 
of  these  and  all  other  revenues  from  the  territory  does  not  equal  the  cost  and 
expense  of  maintaining  its  government,  does  not  make  them  unconstitutional. 

Binns  t\  U.  S.,  (1904)   194  U.  S.  494,  24  S.  Ct.  818,  48  U.  S.  (L.  ed.)   1087. 
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3.  Presumption  of  Validity. —  The  presumption  is  in  favor  of  the  valid- 
ity of  an  Act  of  Congress,  and  it  is  only  when  the  question  is  free  from 
any  reasonable  doubt  that  the  court  should  hold  an  act  of  the  law-making 
power  of  the  nation  to  be  in  violation  of  that  fundamental  instrument  upon 
which  all  the  powers  of  the  government  rest.  This  is  particularly  true  of  a 
revenue  Act  of  Congress.  The  provisions  of  such  an  Act  should  not  be 
lightly  or  unadvisedly  set  aside,  although  if  they  be  plainly  antagonistic 
to  the  Constitution  it  is  the  duty  of  the  court  to  so  declare. 

Nicol  t\  Ames,  (1899)  173  U.  S.  515,  validity  which  does  not  appear  of  record 
19  S.  Ct.  522,  43  U.  S.    (L.  ed.)    786.  or  from  matters  of  which  we  can   take 

judicial    notice   must   be    shown    by    the 

"The  presumptions  are  that  the  Act  party  asserting  the  unconstitutionality." 
imposing  those  taxes  is  constitutional,  Binns  t.  U.  S.,  (1904)  194  U.  S.  494, 
and  anything  essential  to  establish  its  in-      24  S.  Ct.  816,  48  U.  S.   (L.  ed.)    1087. 


4  Mode,  Manner,  and  Means  of  Collecting  Taxes  —  a.  In  General. — 
All  means  which  are  necessary  to  be  exercised  for  the  legitimate  purpose  of 
levying  the  taxes  and  collecting  the  same,  may  be  employed  to  that  end. 
c:  It  would  seem  to  be  a  well-settled  principle  of  constitutional  law  —  in 
fact,  I  may  say  it  is  now  elementary  —  that,  where  there  is  not  an  express 
grant  in  the  Constitution,  yet,  in  the  absence  of  a  grant  of  power  applied 
to  a  specific  case,  there  is  always  an  implied  power,  which  is  incidental  and 
auxiliary  to  the  Constitution,  to  execute  and  carry  out  its  provisions,  as  in 
this  case  the  Constitution  confers  the  power  upon  Congress  to  lay  and  col- 
lect taxes,  but  leaves  it  to  the  wisdom  of  Congress  to  prescribe  the  mode, 
manner,  and  means  of  levying  and  collecting  the  same." 

U.  S.  t>.  288  Packages  of  Merry  World  Tobacco,   (1900)    103  Fed.  455. 

6.  Peescbibing  Contents  op  Packages. —  It  is  within  the  power  of  Con- 
gress to  prescribe  that  a  package  of  any  article  which  it  subjects  to  a  tax, 
and  upon  which  it  requires  the  affixing  of  a  stamp,  shall  contain  only  the 
article  which  is  subject  to  the  tax. 

Felsenheld  v.  U.  S.,   (1902)    186  U.  S.  ettes,    respectively,    put    up    therein,    on 

134,   22   S.   Ct.   740,   46   U.    S.    (L.   ed.)  which  tax  is  required  to  be  paid  under 

1085.  the   internal   revenue   laws,"   is   not  un- 
constitutional;  it  is  plainly  appropriate 

An  Act  of  Congress  which  declares  that  to  secure  the  collection  of  taxes  provided 

"  none  of  the  packages  of  smoking  tobacco  for   in   the    Act.-    The    Act    in    itself    is 

and  fine  cut  chewing  tobacco  and  cigar-  merely  an  incidental  and  auxiliary  power, 

ettes  prescribed  by  law  shall  be  permitted  which  is  found  in  the  Constitution,  and 

to  have  packed  in,  or  attached  to,  or  con-  is  necessary  to  execute  the  express  grant 

nected   with   them,   any   article   or  thing  of    power    upon    which    this    statute    is 

whatsoever,   other  than   the  manufactur-  founded.    U.  S.  t\  288  Packages  of  Merry 

ers'    wrappers    and    labels,    the    internal  World  Tobacco,    (1900)    103   Fed.   453. 
revenue  stamp,  and  the  tobacco  or  cigar- 
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c.  Marking,  Stamping,  and  Branding  Packages. —  The  marking,  stamp- 
ing, and  branding  of  packages  of  oleomargarine  required  by  an  Act  of  Con- 
gress entitled  "An  Act  defining  butter,  also  imposing  a  tax  upon  and 
regulating  the  manufacture,  sale,  importation,  and  exportation  of  oleo- 
margarine/' must  be  regarded  as  means  to  effect  the  objects  of  the  Act 
in  respect  of  revenue,  and  not  as  merely  a  police  regulation,  and,  so 
regarded,  the  provisions  are  clearly  within  the  power  of  Congress. 

Dougherty  t?.  U.  S.,  (1901)    108  Fed.  58. 

d.  Power  to  Distrain. —  Under  the  power  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,"  Congress  has  the  power  to  distrain  property 
for  the  payment  of  taxes,  and  it  is  competent  for  Congress  to  apply  to 
realty,  as  well  as  personalty,  the  power  to  distrain  and  sell  when  necessary 
to  enforce  the  payment  of  a  tax. 

Springer  r.  U.  S.,   (1880)    102  U.  S.  593,  26  U.  S.   (L.  ed.)   253. 

5.  "  Taxes.'9 — The  word  "  taxes,' '  in  its  most  extended  sense,  may 
include  all  contributions  imposed  by  the  government,  of  whatsoever  kind  or 
description,  whether  against  person  or  property;  but  this  clause  uses  the 
term  "  tax  "  apparently  in  its  more  confined  sense  in  contradistinction  to 
duties  and  imposts. 

U.  &  v.  Fifty-nine  Demijohns  Aguadiente,   etc.,   (1889)   39  Fed.  401. 

"As  to  poll  taxes,  I,  without  scruple,  confess  my  disapprobation  of  them; 
and  though  they  have  prevailed  from  an  early  period  in  those  states  which 
have  uniformly  been  the  most  tenacious  of  their  rights,  I  should  lament  to 
see  them  introduced  into  practice  under  the  national  government.  But 
does  it  follow  because  there  is  a  power  to  lay  them,  that  they  will  actually 
be  laid !  Every  state  in  the  Union  has  power  to  impose  taxes  of  this  kind ; 
and  yet  in  several  of  them  they  are  unknown  in  practice.  Are  the  state 
governments  to  be  stigmatized  as  tyrannies,  because  they  possess  this 
power!  If  they  are  not,  with  what  propriety  can  the  like  power  justify 
such  a  charge  against  the  national  government,  or  even  be  urged  as  an 
obstacle  to  its  adoption  t  As  little  friendly  as  I  am  to  the  species  of  imposi- 
tion, I  still  feel  a  thorough  conviction  that  the  power  of  having  recourse 
to  it  ought  to  exist  in  the  federal  government.  There  are  certain  emer- 
gencies of  nations,  in  which  expedients,  that  in  the  ordinary  state  of  things 
ought  to  be  forborne,  become  essential  to  the  public  weal.  And  the  govern- 
ment, from  the  possibility  of  such  emergencies,  ought  ever  to  have  the 
option  of  making  use  of  them." 

Hamilton,  in  The  Federalist,  No.  XXXVI. 
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8.  "  Duties,  Imposts,  and  Excises."— The  words  "  duties,  imposts,  and 
excises  "  "  were  used  comprehensively  to  cover  customs  and  excise  duties 
imposed  on  importation,  consumption,  manufacture,  and  sale  of  certain, 
commodities,  privileges,  particular  business  transactions,  vocations,  occupa- 
tion, and  the  like." 

Thomas  v.  U.  S.,  (1904)   192  U.  S.  370,  The  words   "duties,  imposts,   and  ex- 

24  S.  Ct.  305,  48  U.  S.  (L.  ed.)  481.    See  cises"  were  used  in  the  Constitution  in 

also  Flint  v.  Stone  Tracy  Co.,  (1911)  220  their  natural  and  obvious  sense.     Pollock 

U.  S.   107,  31  S.  Ct.  342,  55  U.  S.    (L.  v.  Farmers'  L.  &  T*  Co.,  (1896)  158  U.  S. 

ed.)   389,  Ann.  Cas.  1912B  1312.  619,  15  S.  Ct.  912,  39  U.  S.  (L.  ed.)  1108. 

11  Duties  are  defined  by  Tomlin  to  be  things  due  and  recoverable  by  law. 
The  term  in  its  widest  signification  is  hardly  less  comprehensive  than 
'  taxes.'  It  is  applied,  in  its  most  restricted  meaning,  to  customs;  and  in 
that  sense  is  nearly  the  synonym  of  '  imposts.'  •' 

Pacific  Ins.  Co.  v.  Soule,  (1868)  7  Wall.  445,  19  U.  S.  (L.  ed.)  95. 

11  Impost  is  a  duty  on  imported  goods  and  merchandise.*  In  a  larger 
sense  it  is  any  tax  or  imposition.  Cowell  says  it  is  distinguished  from  cus- 
tom, c  because  custom  is  rather  the  profit  which  the  prince  makes  on  goods 
shipped  out.'  Mr.  Madison  considered  the  terms  '  duties  '  and  '  imposts  ' 
in  these  clauses  as  synonymous.  Judge  Tucker  thought '  they  were  prob- 
ably intended  to  comprehend  every  species  of  tax  or  contribution  not 
included  under  the  ordinary  terms,  '  taxes  and  excises.'  " 

.  Pacific  Ins.  Co.  v.  Soule,  (1868)  7  Wail,      levy  a  tax  upon  all  goods  carried  from 
445,  19  U.  S.   (L.  ed.)   95.  one  state  to  another,  but  the  power   is 

limited    to    duties    on    foreign    imports. 
The  word  "impost"  is  not  intended  to      Woodruff  t\  Parham,  (1868)  8  Wall.  132, 
confer  upon  Congress  a  distinct  power  to      19  U.  S.  (L.  ed.)  382. 

"Excise  is  defined  to  be  an  inland  imposition,  sometimes  upon  the  con- 
sumption of  the  commodity,  and  sometimes  upon  the  retail  sale;  sometimes 
upon  the  manufacturer,  and  sometimes  upon  the  vendor." 

Pacific  Ins.  Co.  t?.  Soule,  (1868)  7  Wall.  445,  19  U.  S.  (L.  ed.)  95. 

7.  Sugar  Bounties. —  The  Act  of  Congress  authorizing  the  issue  of 
licenses  to  produce  sugar,  and  for  the  payment  of  a  bounty  to  the  pro- 
ducers of  sugar  from  beets,  sorghum,  or  sugar  cane  grown  in  the  United 
States,  or  from  maple  sap  produced  within  the  United  States,  was  held 
to  be  unconstitutional.  The  bounty  must  necessarily  come  out  of  the  reve- 
nue raised  by  general  taxation  for  the  support  of  the  government,  and  the 


Akt.  I,  sec.  8]  CONSTITUTION  395 

limitation  of  the  power  to  impose  taxes  is  that  the  purpose  must  be  public/ 

that  is  to  say,  governmental. 

U.  S.  v.  Carlisle,  (1895)  5  App.  Cas.  (D.  C.)  143.  See  U.  S.  v.  Realty  Co.,  (1896) 
163  U.  S.  427,  16  S.  Ct.  1120,  41  U.  S.   (L.  ed.)  215. 

8.  Power  to  Increase  Excise  Tax. —  It  is  within  the  power  of  Congress 
to  increase  an  excise  as  well  as  a  property  tax,  and  such  an  increase  may  be 
made  at  least  while  the  property  is  held  for  sale  and  before  it  has  passed 
into  the  hands  of  the  consumer ;  and  it  is  no  part  of  the  function  of  a  court 
to  inquire  into  the  reasonableness  of  the  excise  either  as  respects  the 
amount,  or  the  property  upon  which  it  is  imposed. 

Patton  17.  Brady,  (1902)  184  U.  S.  623,  22  S.  Ct.  493,  46  U.  S.  (L.  ed.)  713. 

9.  Power  to  Issue  Legal  Tender  Treasury  Notes. —  See  infra,  under  the 
last  clause  of  this  section,  giving  to  Congress  the  power  "  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  Constitution  in  the  gov- 
ernment of  the  United  States  or  in  any  department  or  officer  thereof." 

10.  Power  to  Employ  Officers  and  Agents. —  See  infra,  under  the  last 
clause  of  this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  this  Constitution  in  the  government 
of  the  United  States  or  in  any  department  or  officer  thereof." 

11.  Regulating  Business  of  Distilling  and  Rectifying. —  See  infra, 
under  the  last  clause  of  this  section,  giving  to  Congress  the  power  "to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution 
hi  the  government  of  the  United  States  or  in  any  department  or  officer 
thereof." 

12.  Concurrent  Power  of  National  and  State  Governments  — a.  In 
General. —  Under  our  constitutional  system  both  the  national  and  the  state 
governments,  moving  in  their  respective  orbits,  have  a  common  authority 
to  tax  many  and  diverse  objects,  but  this  does  not  cause  the  exercise  of  its 
lawful  attributes  by  one  to  be  a  curtailment  of  .the  powers  of  government 
of  the  other. 

Knowlton  t?.  Moore,  (1900)  178  U.  S.  not  supersede  the  power  of  the  states  to 
60,  20  S.  Ct.  41,  44  U.  S.  (L.  ed.)  969.  tax  for  the  support  of  their  own  govern- 
ments, nor  is  the  exercise  of  that  power 

Authority  is  conferred  on  Congress  to  by  the  states,  unless  it  extends  to  object f* 
lay  and  collect  taxes,  but  this  grant  does      prohibited  by  the  Constitution,  an  exer* 
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else  of  any  portion  of  the  power  that  is 
granted  to  the  United  States.  State  Ton- 
nage Tax  Cases,  (1870)  12  Wall.  214, 
20  U.  S.  (L.  ed.)  370. 

Federalist.— "  A  case  which  may  per- 
haps be  thought  to  resemble  the  latter 
[power  to  establish  'a  uniform  rule'  is 
exclusive],  but  which  is  in  fact  widely 
different,  affects  the  question  immediately 
under  consideration.  I  mean  the  power  of 
imposing  taxes  on  all  articles  other  than 
exports  and  imports.  This,  I  contend,  is 
manifestly  a  concurrent  and  coequal  au- 
thority in  the  United  States,  and  in  the 
individual  states.  There  is  plainly  no 
expression  in  the  granting  clause  which 
makes  that  power  exclusive  in  the  Union. 
There  is  no  independent  clause  or  sen- 
tence which  prohibits  the  states  from  ex- 
ercising it.  So  far  is  this  from  being  the 
case,  that  a  plain  and  conclusive  argu- 
ment to  the  contrary  is  to  be  deduced 
from  the  restraint  laid  upon  the  states 
in  relation  to  duties  on  imports  and  ex- 
ports. This  restriction  implies  an  admis- 
sion that,  if  it  were  not  inserted,  the 
states  would  possess  the  power  it  ex- 
cludes; and  it  implies  a  further  admis- 
sion, that  as  to  all  other  taxes,  the  au- 
thority of  the  state  remains  undiminished. 
In  any  other  view  it  would  be  both  un- 
necessary and  dangerous;  it  would  be  un- 
necessary, because  if  the  grant  to  the 
Union  of  the  power  of  laying  such  duties 
implied  the  exclusion  of  the  states,  or 
even  their  subordination  in  this  particu- 
lar, there  could  be  no  need  of  such  a 
restriction;  it  would  be  dangerous,  be- 
cause the  introduction  of  it  leads  directly 
to  the  conclusion  which  has  been  men- 
tioned, and  which,  if  the  reasoning  of  the 
objectors  be  just,  could  not  have  been 
intended;  I  mean  that  the  states,  in  all 
cases  to  which  the  restriction  did  not  ap- 
ply, would  have  a  concurrent  power  of 
taxation  with  the  Union.  *  *  *  As  to 
the  supposition  of  repugnancy  between  the 
power  of  taxation  in  the  states  and  in 


the  Union,  it  cannot  be  supported  in  that 
sense  which  would  be  requisite  to  work 
an  exclusion  of  the  states.  It  is,  indeed, 
possible  that  a  tax  might  be  laid  on  a 
particular  article  by  a  state  which  might 
render  it  inexpedient  that  thus  a  further 
tax  should  be  laid  on  the  same  article 
by  the  Union;  but  it  would  not  imply  a 
constitutional  inability  to  impose  a  fur- 
ther tax.  The  quantity  of  the  imposition, 
the  expediency  or  inexpediency  of  an  in- 
crease on  either  side,  would  be  mutually 
questions  of  prudence;  but  there  would 
be  involved  no  direct  contradiction  of 
power.  The  particular  policy  of  the  na- 
tional and  of  the  state  systems  of  finance 
might  now  and  then  not  exactly  coincide, 
and  might  require  reciprocal  forbearances. 
It  is  not,  however,  a  mere  possibility  of 
inconvenience  in  the  exercise  of  powers, 
but  an  immediate  constitutional  repug- 
nancy, that  can  by  implication  alienate 
and  extinguish  a  pre-existing  right  of 
sovereignty."  Hamilton,  in  The  Federal- 
ist, No.  XXXII. 

"The  preceding  train  of  observation 
will  justify  the  position  which  has  been 
elsewhere  laid  down  that  '  a  concurrent 
jurisdiction  in  the  article  of  taxation  was 
the  only  admissible  substitute  for  an  en- 
tire subordination,  in.  respect  to  this 
branch  of  power,  of  state  authority  to 
that  of  the  Union.'  Any  separation  of 
the  objects  of  revenue  that  could  have 
been  fallen  upon,  would  have  amounted 
to  a  sacrifice  of  the  great  interests  of  the 
Union  to  the  power  of  the  individual 
states.  The  convention  thought  the  con- 
current jurisdiction  preferable  to  that 
subordination;  and  it  is  evident  that  it 
has  at  least  the  merit  of  reconciling  an 
indefinite  constitutional  power  of  taxation 
in  the  federal  government  with  an  ade- 
quate and  independent  power  in  the 
states  to  provide  for  their  own  necessi- 
ties." Hamilton,  in  The  Federalist,  No. 
XXXIV. 


b.  National  License  Not  a  Permit  to  Do  Business  Within  a  State. — 
A  license  to  carry  on  a  particular  business  under  an  Act  of  Congress  con- 
veys to  the  licensee  no  authority  to  carry  on  the  licensed  business  within  a 
state. 


License  Tax  Cases,  (1866)  5  Wall.  462, 
18  U.  S.  (L.  ed.)  497.  See  also  Pervear 
t>.  Massachusetts,  (1866)  5  Wall.  478, 
18  U.  S.  (L.  ed.)  608. 

The  payment  of  a  special  tax  imposed 


by  the  federal  government  upon  a  retail 
liquor  dealer  can  in  no  manner  or  degree 
operate  as  a  shield  in  violation  of  the 
state  prohibitory  law.  In  re  Jordan, 
(1892)  49  Fed.  240. 


c.  Effect  of  State  Registration  Laws. — A  state  statute  requiring  the 
holder  of  a  federal  internal  revenue  tax  receipt  to  register  and  publish  the 
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same,  is  invalid  as  burdening  the  exertion  by  the  government  of  the  United 
States  of  its  lawful  power  of  taxation. 
Flaherty  i\  Hanson,  (1910)  215  U.  S.  515,  30  S.  Ct.  179,  54  U.  S.  (L.  ed.)  307. 

The  tax  system  of  the  United  States  is  not  subject  to  the  recording  laws 
of  the  states,  and  the  lien  of  the  United  States,  under  a  federal  statute, 
upon  the  property  of  a  manufacturer  for  failure  on  demand  to  pay  the 
internal  revenue  tax  assessed  need  not  be  recorded  or  filed  under  the 
state  law. 

U.  S.  v.  Snyder,  (1893)   149  U.  S.  210,  13  S.  Ct.  846,  37  U.  S.  (L.  ed.)   705. 

13.  Validity  of  Particular  Statutes  Imposing  Taxes,  etc.  (See  also  infra, 
IV.  "  SKaU  Be  Uniform  Throughout  the  United  States"  — 10.  Applica- 
tion of  Principles  to  Particular  Statutes.) — a.  On  Imports  into  Con- 
quered Territory. —  Tonnage  duties  and  duties  upon  foreign  goods 
imported  into  conquered  territory  may  be  demanded  and  lawfully  collected 
by  the  civil  governor  during  the  continuance  of  the  war,  and  afterwards 
from  the  ratification  of  the  treaty  of  peace  until  the  revenue  system  of  the 
United  States  can  be  put  into  practical  operation  under  the  Acts  of  Con- 
gress passed  for  that  purpose. 

Cross  r.  Harrison,  (1853)  16  How.  164,  14  U.  S.  (L.  ed.)  889. 

b.  On  Imports  into  Porto  Rico. — An  Act  of  Congress  fixing  the  duties 
to  be  paid  upon  merchandise  imported  into  Porto  Rico  from  a  port  in  the 
United  States  was  held  to  be  constitutional.  Goods  so  carried  are  neither 
exports  nor  imports  in  a  constitutional  sense,  and  are  liable  to  be  taxed  by 
Congress  under  the  ample  and  comprehensive  authority  conferred  by  this 
clause. 

Hooley  v.  U.  S.,  (1901)   183  U.  S.  154,  22  8.  Ct.  62,  46  U.  S.   (L.  ed.)   128. 

c.  On  Commercial  Business  Carried  on  by  a  State. —  The  United 
States  can  impose  an  excise  tax  upon  a  state  when  the  state  carries  on  a 
commercial  business  for  profit,  a  business  which,  in  the  hands  of  any  other 
person  or  body  corporate,  will  be  subject  to  the  terms  and  conditions  of  the 
federal  revenue  laws.  The  dispensary  agents  of  the  state  of  South  Carolina 
are  required  to  pay  the  special  tax  or  license  fee  imposed  on  dealers  in 
liquors  by  the  internal  revenue  laws  of  the  United  States.  The  state  cannot 
claim  exemption  from  the  federal  excise  tax  on  the  ground  that  the  dis- 
pensary system  is  an  exercise  of  the  police  power,  as  the  police  power 
extends  no  further  than  the  general  welfare;  nor  that  the  Constitution 
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contains  no  grant  of  power  to  tax  a  state  or  its  means  and  instrumentalities 
of  government,  as  the  money  exacted  is  not  a  direct  tax  but  an  excise,  and 
thB  tax  is  not  extended  to  a  function  strictly  belonging  to  a  state  in  its 
ordinary  governmental  capacity.  A  state  has  a  right  to  the  exercise  of  its 
police  power,  and  a  right  to  the  rise  of  all  proper  instrumentalities  of  gov- 
ernment, and  a  right  to  enter  into  this  commercial  business  of  buying  and 
selling  for  a  profit;  but  none  of  these  rights  can  be  exercised  as  an  evasion 
of  the  national  government's  right  to  impose  an  excise  tax  and  to  subject  all 
persons,  whether  state  or  private  corporations  or  individual  dealers,  to  the 
same  law. 

.  South  Carolina  t*.  U.  S.,  (1904)  39  Ct,  mercial  sense  for  the  income,  gains,  and 
CI.  288,  the  court  saying:  "The  court  profits,  is  not  taxable  just  the  same  as 
has  not  overlooked  the  fact  that  in  one  property  owned  by  an  individual,  or  any 
instance  a  state  was  carrying  on  an  other  corporation/"  affirmed  (1905)  199 
ordinary  commercial  business,  owning  and  TJ.  S.  437,  26  S.  Ct.  110,  50  U.  S.  (L. 
operating  a  railroad,  and  that  one  court  ed.)  261,  4  Ann.  Cas.  737,  the  Supreme 
of  the  United  States  held  that  it  was  Court  of  the  United  States  saying: 
not -.intended  that  a  state  should  be  in-  "Looking,  therefore,  at  the  Constitution 
eluded  in  the  requirements  of  this  statute  in  the  light  of  the  conditions  surround- 
by  the  term  'corporation'  (State  v.  At-  ing  at  the  time  of  its  adoption,  it  is 
kins,  (1866)  35  Ga,  315),. and  that  the  obvious  that  the  framers  in  granting  full 
'decision  has  been  referred  to  in  an  in-  power  over  license  taxes  to  the  National 
direct  way  by  one  of  the  judges  of  the  Government  meant  that  that  power 
"Supreme  Court  (U.  S.  v.  Baltimore,  etc.,  should  be  complete,  and  never  thought 
R.  Co.,  (1872)  17  Wall.  (U.  S.)  322,  328).  that  the  states  by  extending  their  fune- 
But  this  court  is  constrained  to  say  that  tions  could  practically  destroy  it.  *  *  * 
the  magnitude  of  the  present  question  Further,  it  may  be  noticed  that  the  tax 
was  not  presented  to  the  court  in  Georgia  is  not  imposed  on  any  property  belonging 
and  was  not  considered,  and  that  the  to  the  state,  but  is  a  charge  on  a  busi- 
question  involved  there  was  not  involved  ness  before  any  profits  are  realized  there- 
in the  case  in  the  Supreme  Court,  where  from.  *  *  *  These  decisions,  while  not 
all  that  was  held  was  that  a  municipal  controlling  the  question  before  us,  indi- 
.  corporation  is  a  portion  of  the  sovereign  cate  that  the  thought  has  been  that  the 
power  of  the  state,  and  is  not  subject  exemption  of  state  agencies  and  instru- 
to  taxation  by  Congress  upon  its  munici-  mentalities  from  National  taxation  is  lim- 
pal  revenues.  But,  as  was  said  by  the  ited  to  those  which  are  of  a  strictly 
two  dissenting  judges  in  that  case  (p.  governmental  character,  and  does  not  ex- 
334 ) ,  'it  by  no  means  follows  that  the  tend  to  those  which  are  used  by  the  state 
private  property  owned  by  such  corpora-  in  the  carrying  on  of  an  ordinary  private 
tion,    *    *    »    and  used  merely  in  a  com-  business." 

d.  On  Salary  of  State  Officer. —  The  salary  of  a  state  judicial  officer 

cannot  be  taxed  by  the  national  government. 

Buffington  v.  Day,  (1870)  11  Wall.  122,  20  U.  S.  (L.  ed.)  122,  affirming  (1871) 
3  Cliff.   (U.  S.)   370,  7  Fed.  Cas.  No.  3,075.  •    '      '         * 

* 

e.  Corporation  Tax.—  The  section  of  the  Tariff  Act  of  August  5,  1909, 
.known  as  the  Corporation  Tax  Law,  and  which  is  not  a  tax  upon  the  fran- 
chise or  property  of  the  corporation,  but  is  a  tax  upon  the  doing  of  business 
in  a  corporate  capacity,  is  valid  as  an  excise  tax. 

.    Flint  v.   Stone  Tracy   Co.,    (1911)   .220  tlon,  as  we  have  construed   the  statute 

U.   S.   107,  31   S.   Ct.  342,  55   U.   S.    (L.  may  be  described  as  an  excise  upon  th. 

edi)     389,    Ann.    Cas.    1912B    1312,    the  particular  privilege  of  doing  business  i: 

court  saying:     "The  tax  under  considera-  a  corporate  capacity,  i.  e.,  with  the  ad 
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vantages  which  arise  from  corporate  or  supra,  the  requirement  to  pay  such  taxes 

quasi-corporate    organization;    or,    when  involves   the   exercise   of  privileges,   and 

applied  to  insurance  companies,  for  doing  the  element  of  absolute  and  unavoidable 

the  business  of  such  companies.    As  was  demand  is   lacking.     If  business  is   not 

said  in  the  Thomas  Case,  102  U.  S.  363,  done  in  the  manner  described  in  the  stat- 

24  S.  Ct.   305,  48  U.  S.    (L.  ed.)    481,  ute,  no  tax  is  payable." 


/.  On  Franchise  Granted  by  a  State. —  Franchises  granted  by  a  state 
are  not  necessarily  exempt  from  taxation,  for  franchises  are  property,  and, 
when  conferred  for  the  purpose  of  giving  effect  to  some  reserved  power  of 
a  state,  seem  to  be  as  properly  objects  of  taxation  as  any  other  property. 

Veazie  Bank  t>.  Fenno,  (1869)   8  Wall.  similar  governmental  functions  cannot  be 

547,  19  U.  S.   (L.  ed.)   482.  taxed  by  the  Federal  Government.     The 

Collector  v.  Day,  11  Wall.  113;  U.  S.  «?. 

The  section  of  the  tariff  act  of  August  Railroad  Co.,  17  Wall.  322;  Ambrosini  v. 

5,  1909,  known  as  the  Corporation  Tax  U.  S.,  187  U.  S.  1.     But  this  limitation 

Law,  is  not  invalid  on  account  of  being  has  never  been  extended  to  the  exclusion 

a  tax  upon  a  right  granted  by  a  state,  of  the  activities  of  a  merely  private  busi- 

that  is,  upon   a  franchise  to  be   a  cor-  ness  from  the  Federal  taxing  power,  al- 

poration.      Flint    v.    Stone    Tracy    Co.,  though  the  power  to  exercise  them  is  de- 

(1911)   220  U.  S.  107,  31  S.  Ct.  342,  65  rived   from    an   act   of   incorporation   by 

LT.  S.  (L.  ed.)  389,  Ann.  Cas.  1912B  1312,  one  of  the  states.     We,  therefore,  reach 

wherein    the    court    said:      "The    cases  the  conclusion  that  the  mere   fact  that 

unite  in    exempting   from   Federal   taxa-  the.  business  taxed  is  done  in  pursuance 

tion  the  means  and  instrumentalities  em-  of  authority  granted  by  a  state  in  the 

ployed  in  carrying  on  the  governmental  creation  of  private  corporations  does  not 

operations  bf  the  state.    The  exercise  of  exempt  it  from  the  exercise  >  of  Federal 

such   rights    as   the   establishment   of    a  authority  to  levy  excise  taxes  upon  such 

judiciary,  the  employment  of  officers  to  privileges." 
administer    and    execute    the    laws    and 


.  g.  On  State  Tax  Certificate. —  Congress  has  no  constitutional  power 

to  impose  a  tax  upon  the  tax  certificate  issued  by  state  authority  at  a 

tax  sale. 

Barden  v.  Columbia  County,  (1873)  33  Wis.  447.  See  also  Delorme  v.  Ferk,  (1809) 
24  Wis.  201;  Sayles  t>.  Davis,   (1867)   22  Wis.  225. 

h.  On  Receipts  from  Municipal  Bonds. — An  Act  of  Congress  taxing 

receipts  from  municipal  bonds  is  invalid,  as  it  is  a  tax  on  the  power  of  the 

states,  and  on  their  instrumentalities  to  borrow  money,  and  consequently 

repugnant  to  the  Constitution. 

Pollock  v.  Farmers'  L.  &  T.  Co.,  (1895)       ere'  L.  &  T.  Co.,   (1895)    157  U.  S.  617, 
158  U.  S.  630,   15  S.  Ct.  912,  39  U.  S.      15  S.  Ct.  673,  39  U.  S.   (L.  e<L)    759. 
(L.  ed.)  1108.    See  also  Pollock  v.  Farm- 

*.  On  State  Process. —  Congress  has  not  the  power  to  tax  legal  proceed- 
ings in  state  courts,  and  the  Act  of  Congress  of  June  30,  1864,  providing 
for  the  internal  revenue  of  the  government,  and  requiring  a  stamp  to  be 
affixed  on  legal  process  issuing  from  the  state  courts,  was  held  to  be  uncon- 
stitutional and  void. 
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Smith  t>.   Short,    (1867)    40  Ala.   385.  /Uuiofc.—  Craig  v.  Dimock,    (1808)    47 

In  the  dissenting  opinion  it  was  said  that      111.  315. 

Sl^ilLn^iCStS      -  I^— Warren  ,  Paul,    (1864,   22 
"state  courts"  nor  any  equivalent  ones 

were  used  in  the  statute.  Michigan. —  Fifield  t>.  Close,  (1867)    15 

Mich.  505. 

A  provision  in  the  United  States  rev-  New  York. —  Lewis  v.  Randall,   (1866) 

enue  law  which  required  writs  and  other  30    How.    Pr.    378;    Baird   e.    Pridmore, 

original  processes  by  which  suits  are  com-  (1866)  31  How.  Pr.  367,  affirming  (1865) 

menced  in  the  state  courts  to  be  stamped,  29  How  Pr.  253;  German  Liederkranz  v. 

or  otherwise  they  should  be  deemed  to  be  Schiemann,  (1863)  25  How.  Pr.  388;  Wal- 

invalid  and  of  no  effect,  was  held  to  be  ton  v.  Bryenth,  (1863)  21  How.  Pr.  357; 

invalid.     Jones  v.  Keep,  (1865)    19  Wis.  Coppernoll  v.  Ketcham,   (1867)   56  Barb. 

370.    See  also:  113. 

Washington. —  Dawson      t?.      McCarty, 
Connecticut—  Tucker  v.  Potter,  (1868)        (1899)    21   Wash.   316,   57   Pac   816,  75 
35  Conn.  43.  Am.  St.  Rep.  841. 


Considered  valid  by  United  States  Attorney-General The  provision  of  the 

Internal  Revenue  Act  of  June  30, 1864,  imposing  a  stamp  duty  on  writs  and 
other  legal  papers,  is  constitutional. 

Stamp  Tax  on  Writs,  (1866)  12  Op.  Atty.-Gen.  23. 

j.  On  Interest  Due  on  Corporation  Bonds. — A  statute  providing  "  that 
any  railroad,  canal,  turnpike,  canal  navigation,  or  slack  water  company 
indebted  for  any  money  for  which  bonds  or  other  evidence  of  indebtedness 
have  been  issued,  payable  in  one  or  more  years  after  date,  upon  which 
interest  is  stipulated  to  be  paid,  or  coupons  representing  interest,  or  any 
such  company  that  may  have  declared  any  dividend  in  scrip  or  money  due 
or  payable  to  its  stockholders,  including  nonresidents,  whether  citizens  or 
aliens,  shall  be  subject  to  pay  a  tax  of  five  per  centum  on  the  amount  of  all 
such  interest,  or  coupons,  dividend,  or  profits,  whenever  and  wherever  the 
same  shall  be  payable,  including  nonresidents,  whether  citizens  or  aliens," 
was  held  valid,  as  to  the  collection  of  the  tax  on  interest  due  on  bonds  held 
by  nonresident  aliens. 

Michigan  Cent.  R.  Co.  v.  Slack,  (1876)  17  Fed.  Cas.  No.  9,527a,  affirmed  Michigan 
Cent.  R.  Co.  v.  Collector,  (1879)   100  U.  S.  595,  25  U.  S.   (L.  ed.)  647. 

k.  On  Conveyance  op  Real  Estate. —  It  is  not  in  the  constitutional 
power  of  Congress  to  prescribe  for  the  states  a  rule  for  the  transfer  of 
property  within  the  states. 

Moore  v.  Moore,  (1872)  47  N.  Y.  468,  that  tax  by  the  means  of  stamps,  to  be 
in  which  case  the  court  said :  "  Without  placed  upon  the  written  instruments  ex- 
denying  that  it  is  within  the  power  of  changed  between  contracting  parties,  and 
taxation,  conferred  upon  it,  for.  Congress  to  enforce  the  observance  of  the  law,  to 
to  lay  an  excise  tax  upon  the  business  that  end,  by  the  imposition  in  it  of  pen- 
operations  of  communities,  and  to  collect  altiea   for   its   nonobservance,   we  are   of 
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the  opinion  that  it  is  without  that  power  title  to  real  estate,  is  void  for  the  reason 
to  declare  that  a  contract  or  conveyance  that  such  observance  has  been  omitted/' 
between  citizens  of  a  state,  affecting  the 

I.  On  Administrator's  Bond. —  Whether  a  tax  on  an  administrator's 
bond  may  constitutionally  be  imposed  by  Congress,  qucere.  "  These  bonds 
are  an  indispensable  part  of  the  judicial  system  of  the  state  in  the  exercise 
of  its  probate  jurisdiction.  An  administrator  may  be  considered  an  officer 
of  the  probate  court.  He  is  at  all  times  subject  to  its  orders  and  decrees. 
The  power  to  tax  an  administrator's  bond  involves  the  power  to  obstruct 
the  state  in  the  exercise  of  one  of  its  most  important  judicial  functions. 
It  is  not  necessary,  however,  to  pass  upon  the  constitutional  power  of  Con- 
gress to  levy  this  tax.  It  is  sufficient  for  the  purpose  of  this  case,  that  such 
a  power  is  questionable  or  the  fair  subject  of  doubt." 

McXally  v.  Field,   (1902)    119  Fed.  445. 

m.  On  Business  Subject  to  Police  Regulation. —  Congress  has  power 
to  pass  a  law  imposing  a  license  duty  on  those  who  are  engaged  in  a  business 
which  is  a  subject  of  police  regulation  by  the  states,  as  in  the  case  of  impos- 
ing a  license  for  carrying  on  the  business  of  a  retailer  in  liquors. 

U.  S.  t?.  Riley,  (1864)  5  Blatchf.  (U.  S.)  204,  27  Fed.  Caa.  No.  16,164. 

n.  On  Oleomargarine. —  The  Act  of  Congress  of  August  2,  1886,  con- 
cerning the  taxation  of  oleomargarine,  as  amended  by  the  Act  of  May  9, 
1902,  increasing  the  tax  on  oleomargarine  from  two  to  ten  cents  per  pound, 
with  the  proviso  that  when  oleomargarine  is  free  from  artificial  coloration 
that  causes  it  to  look  like  butter  of  any  shade  of  yellow,  the  tax  shall  be 
one-fourth  of  one  cent  per  pound,  is  a  valid  exercise  of  the  power  of  Con- 
gress as  an  excise  tax. 

McCray  t\  U.  S.,   (1904)    195  U.  S.  59,  within    the   power,    as    enforcing   it   will 

24   S.    Ct.    769,   49   U.    S.    (L.    ed.)    78*  destroy   or    restrict   the   manufacture    of 

1  Ann.  Caa.  561,  wherein  the  court  said:  artificially    colored   oleomargarine,   there- 

"  Undoubtedly,  in  determining  whether  a  fore,  the  power  to  levy  the  tax  did  not 

particular  act  is  within  a  granted  power,  obtain.    This,  however,  is  but  to  say  that 

its  scope  and  effect  are  to  be  considered.  the  question  of  power  depends,  not  upon 

Applying  this  rule  to  the  acts  assailed,  it  the  authority  conferred  by  the  Constitu- 

is  self-evident  that  on  their  face  they  levy  tion,  but  upon  what  may  be  the  conse- 

an  excise  tax.    That  being  their  necessary  quence   arising  from  the  exercise  of  the 

scope  and  operation,  it  follows  that  the  lawful    authority."      See    also    Schick    r. 

acts  are  within  the  grant  of  power.    The  U.  S.,  (1904)   195  U.  S.  65,  24  S.  Ct.  826, 

argument   to   the   contrary   rests   on   the  49  U.  S.   (L.  ed.)   99,  1  Ann.  Caa.  585. 
proposition    that,    although    the    tax    be 

o.  On  Use  op  Foreign  Built  Yachts. —  The  provision  in  the  Tariff  Act 
of  1909,  section  37,  levying  an  annual  tonnage  tax  upon  the  use  of  foreign 
built  yachts,  is  within  the  taxing  power  of  Congress  granted  by  this  section. 

U.  S.  c.  Billings,  (1911)   190  Fed.  359. 
10  F.  S.  A.— 14 
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14.  Unstamped  Documents  as  Evidence  in  State  Courts. —  Congress,  in 
the  exercise  of  its  unquestioned  right  to  levy  and  collect  taxes,  has  no  power 
to  enact  rules  regulating  judicial  proceedings,  and  the  competency  of  evi- 
dence upon  the  trial  of  causes  in  state  courts,  and  Congress  has,  therefore, 
no  authority  to  declare  that  a  written  instrument  of  any  kind  shall  not  be 
received  as  evidence  in  a  state  court,  unless  it  is  stamped ;  such  a  restriction 
appertaining  alone  to  the  legislative  authority  of  the  state. 


Holt  t\  Board  of  Liquidators,  (1881) 
33  La.  Ann.  675.    See  also: 

Arkansas. — Bumpaes  v.  Taggart,  ( 1870) 
26  Ark.   398. 

Connecticut.— Garland v.  Gaines,  ( 1901 ) 
73  Conn.  662,  49  Ail.  19,  84  Am.  St. 
Rep.   182. 

Georgia. —  Small  v.  Slocumb,  (1900) 
112  Ga.  279,  37  S.  E.  481,  81  Am.  St. 
Rep.  50. 

Louisiana. —  Pargoud  v.  Richardson, 
(1878)  30  La,  Ann.  1286. 

Maine. —  Wade  r.  Poss,  (1902)  96  Me. 
230,  52  Atl.  640;  Wade  v.  Curtis,  (1902) 
96  Me.  309,  52  Atl.  762. 

Michigan. —  Sammons       v.       Halloway,- 

(1870)  21    Mich.    162;    Fifield   v.   Close, 
(1867)   15  Mich.  505. 

Mississippi. —  Davis       v.      Richardson, 

(1871)  45  Miss.  499. 

New  York.—  Gilbert  v.  Sage,  (1874)  57 
N.  Y.  639,  affirming  (1871)  5  Lans.  (N. 
Y.)    287. 

Rhode  Island. —  Cassidy  v.  St.  Germain, 

(1900)  22  R.  I.  63,  46  Atl.  35. 

South  Carolina. —  Kennedy  v.  Round- 
tree,  (1900)  59  S.  C.  324,  37  S.  E.  942, 
82  Am.  St.  Rep.  841. 

Tennessee. —  Insurance    Cos.    v.    Estes, 

(1901)  106  Tenn.  472;  Sporrer  v.  Eifler, 
(1870)   1  Heisk.  (Tenn.)   633. 

Teams.—  Watson  v.  Mirike,  (1901)  25 
Tex.  Civ.  App.  527,  61  S.  W.  638. 

Congress  has  the  power  to  require  ne- 
gotiable instruments  to  be  stamped  and  to 
punish  an  intentional  evasion  of  the  law, 
but  a  state  has  the  exclusive  power  to 
say  what  shall  be  evidence  in  her  own 
courts  of  justice,  in  a  domestic  transac- 
tion wholly  unconnected  with  the  general 
government.  Craig  v.  Dimock,  (1868) 
47  111.  316,  where,  the  court  said:  "It 
is  not  questioned  that  the  Congress  has 
power  to  prescribe  rules  of  evidence,  and 
specify  what  shall  be  instruments  of  evi- 
dence in  the  federal  courts,  but  is  power- 
less to  prescribe  them  for  the  state  tri- 


bunals, as  we  think.  Since  the  Act,  then, 
does  not  in  terms  prescribe  such  rules  to 
state  courts,  we  must  conclude  that  the 
provisions  of  the  Act  were  only  intended 
to  apply  to  the  federal  tribunals.  We  will 
not,  by  implication,  hold  that  the  inten- 
tion of  Congress  was  to  invade  the  juris- 
diction of  the  states,  in  the  administra- 
tion of  justice  between  their  citisenB." 
See  also  Richardson  «.  Roberts,  (1902) 
195  111.  27,  62  N.  E.  840;  Bunker  v. 
Green,  (1868)  48  111.  243;  U.  S.  Express 
Co.  v.  Haines,  (1868)  48  111.  248;  Latham 
17.  Smith,   (1867)   45  111.  29. 

"The  Congress  of  the  United  States 
cannot  control  the  rights  of  parties  in 
the  introduction  or  the  weight  of  evidence 
in  a  state  court,  in  a  case  which  arises 
purely  under  the  laws  of  the  state,  and  is 
properly  before  such  court,  against  the 
laws  of  the  state,  though  it  may  be  pos- 
sible the  party  failing  to  apply  the  proper 
stamp  may  be  liable  to  a  fine  or  penalty 
in  the  federal  courts  (though  we  do  not 
admit  it).  Carpenter  v.  Snelling,  (1867) 
97  Mass.  452.  All  decisions  of  this  court 
in  conflict  with  this  opinion  are  overruled. 
The  laws  of  this  state  require  no  stamps, 
and  the  assignment  was  properly  admis- 
sible in  evidence,  on  proof  of  execution, 
without  a  stamp.  A  contract  valid  by  the 
laws  of  this  state  cannot  be  rendered  in- 
valid in  the  state  courts  by  an  Act  of 
Congress."  Wallace  v.  Cravens,  (1870) 
34  Ind.  535. 

"  It  is  only  in  cases  where  a  stamp  has 
been  omitted  from  the  written  instrument 
with  intent  to  defraud  the  revenue  laws 
of  the  nation  that  state  courts  will  de- 
cline to  receive  it  in  evidence."  Spoon 
v.  Frambach,  (1901)  83  Minn.  303,  8d 
N.  W.  106. 

Contra. —  Mussellman  v.  Mauk,  (1865) 
18  la.  239;  Grinnell  v.  Mississippi,  etc., 
R.  Co.,  (1864)  18  la.  570;  Hugus  v. 
Strickler,  (1865)  19  la,  413;  OUare  t?. 
Leonard,  (1865)  19  la.  515;  Miller  t?. 
Bone,  19  la.  571;  Botkins  v.  Spurgeon, 
20  la.  598;  Deskin  v.  Graham,  (1865)  19 
la.  553;  Doud  v.  Wright,  (1867)  22  la. 
337;  Barney  v.  Ivins,  (1867)  22  la.  163; 
Brown  v.   Crandal,    (1867)    23   la,    112; 
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McBride    c.    Doty,    (1867)    23    la.    122;  (1868)    26  la.  120;   Muscatine  c.  Sterne- 

McAfferty   r.   Hale,    (1868)    24   la.   355;  man,  (1870)  30  la.  528;  Davy  v.  Morgan, 

Cedar   Rapids,    etc.,    R.    Co.   v.    Stewart,  (1868)   56  Barb.    (N.  Y.)    218;   Woodson 

(1868)    25  la.   117;   Thomson  v.  Wilson,  r.  Randolph,   (1800)   1  Va.  Caa.  128. 

H.  "  To  Fay  the  Debts  " 

The  debts  of  the  United  States  are  not  limited  to  those  which  are  evi- 
denced by  some  written  obligation  or  to  those  which  are  otherwise  of  a 
.strictly  legal  character.  The  term  "  debts  "  includes  those  debts  or  claims 
which  rest  upon  a  merely  equitable  or  honorary  obligation,  and  which  would 
not  be  recoverable  in  a  court  of  law  if  existing  against  an  individual.  The 
nation,  speaking  broadly,  owes  a  "  debt  "  to  an  individual  when  his  claim 
grows  out  of  general  principles  of  right  and  justice ;  when,  in  other  words, 
it  is  based  upon  considerations  of  a  mbral  or  merely  honorary  nature,  such 
as  are  binding  on  the  conscience  or  the  honor  of  an  individual,  although 
the  debt  could  obtain  no  recognition  in  a  court  of  law.  The  power  of  Con- 
gress extends  at  least  as  far  as  the  recognition  and  payment  of  claims 
against  the  government  which  are  thus  founded. 

U.  S.  r.  Realty  Co.,   (1896)    163  U.  S.  have    priority    of    payment    out    of    the 

440,  16  S.  Ct.  1120,  41  U.  S.  (L.  ed.)  215.  estate  of  an  insolvent  debtor,  which  the 

law  of  England  gave  to  debts  due  to  the 

Priority  of  debts  due  the  United  States.  Crown.    U.  S.  v.  Fisher  (1804)  2  Cranch 

—  Under  the  power  of  the  United  States,  358,  2  U.  S.  (L.  ed.)  304.    See  also  Legal 

Congress    has   the   power   to    enact   that  Tender  Cases,    (1884)    110  U.   S.   440,  4 

debts  due   to  the  United   States  should  S.  Ct.  122,  28  U.  S.   (L.  ed.)  204. 

m.  "To  Provide  for  the  Common  Defense  and  General  Welfare  " 

The  "  general  welfare  "  clause  contains  no  power  of  itself  to  enact  any 
legislation,  but,  on  the  contrary,  the  words  "  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States,' '  is  a  limitation  on  the 
taxing  power  of  the  United  States,  and  that  only. 

U.  S.  v.  Boyer,  (1898)  85  Fed.  432,  in  of  political  controversy,  and  has  fur- 
which  the  court  quotes  from  Mr.  Justice  nished  abundant  materials  for  popular 
Story  on  the  Constitution,  sections  907,  declamation  and  alarm.  If  the  former 
90S:  "Before  proceeding  to  consider  the  be  the  true  interpretation,  then  it  is 
nature  and  extent  of  the  power  conferred  obvious  that,  under  color  of  the  generality 
by  this  clause,  and  the  reasons  on  which  of  the  words  'and  provide  for  the  Corn- 
it  is  founded,  it  seems  necessary  to  set-  mon  defense  and  general  welfare/  the 
tie  the  grammatical  construction  of  the  government  of  the  United  States  is,  in 
clause,  and  to  ascertain  its  true  reading.  reality,  a  government  of  general  and  un- 
Do  the  words  'to. lay  and  collect  taxes,  limited  powers,  notwithstanding  the  sub- 
duties,  imposts,  and  excises '  constitute  sequent  enumeration  of  specific  powers, 
a  distinct,  substantial  power;  and  the  If  the  latter  be  the  true  construction, 
words  '  to  pay  the  debts  and  provide  for  then  the  power  of  taxation  only  is  given 
the  common  defense  and  general  welfare  by  the  clause,  and  it  is  limited  to  ob- 
of  the  United  States'  constitute  anothe  jects  of  a  national  character,  4  to  pay 
distinct  and  substantial  power?  Or  are  the  debts  and  to  provide  for  the  common 
the  latter  words  connected  with  the  defense  and  the  general  welfare.'  The 
former,  so  as  to  constitute  a  qualifica-  former  opinion  has  been  maintained  by 
tion  upon  them?     This  has  been  a  topic  some  minds  of  great  ingenuity  and  liber- 
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ality  of  views.  The  latter  has  been  the 
generally  received  sense  of  the  nation, 
and  seems  supported  by  a  reasoning  at 
once  solid  and  impregnable.  The  reading 
therefore,  which  will  be  maintained  in 
these  commentaries,  is  that  which  makes 
the  latter  words  a  qualification  of  the 
former;  and  this  will  be  best  illustrated 
by  supplying  the  words  which  are  neces- 
sarily to  be  understood  in  thiB  interpre- 
tation. They  will  then  stand  thus:  '  The 
Congress  shall  have  power  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises, 
in  order  to  pay  the  debts,  and  to  provide 
for  the  common  defense  and  general  wel- 
fare of  the  United  States;'  that  is,  for 
the  purpose  of  paying  the  public  debts, 
and  providing  for  the  common  defense 
and  general  welfare  of  the  United  States. 
In  this  sense,  Congress  haB  not  an  un- 
limited power  of  taxation ;  but  it  is  • 
limited  to  specific  objects  —  the  payment 
of  the  public  debts,  and  providing  for 
the  common  defense  and  general  welfare. 
A  tax,  therefore,  laid  by  Congress  for 
neither  of  these  objects  would  be  uncon- 
stitutional, as  an  excess  of  its  legislative 
authority." 

Federalist. —  In  answer  to  the  objection 
that  the  power  "  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  to  pay  the 
debts  and  provide  for  the  common  de- 
fense and  general  welfare  of  the  United 
States,"  amounts  to  an  unlimited  com- 
mission to  exercise  every  power  which 
may  be  alleged  to  be  necessary  for  the 
common  defense  or  general  welfare,  Madi- 
son, in  The  Federalist,  No.  XLI,  said: 
"  Had  no  other  enumeration  or  definition 
of  the  powers  of  the  Congress  been  found 
in  the  Constitution  than  the  general  ex- 
pressions, just  cited,  the  authors  of  the 


objection  might  have  had  some  color  for 
it;  though  it  would  have  been  difficult  to 
find  a  reason  for  so  awkward  a  form  of 
describing  an  authority  to  legislate  in  all 
possible  cases.  A  power  to  destroy  the 
freedom  of  the  press,  the  trial  by  jury, 
or  even  to  regulate  the  course  of  descents, 
or  the  forms  of  conveyances,  must  be 
very  singularly  expressed  by  the  terms 
Ho  raise  money  for  the  general  welfare.' 
But  what  color  can  the  objection  have, 
when  a  specification  of  the  objects  al- 
luded to  by  these  general  terms  immedi- 
ately follows,  and  is  not  even  separated 
by  a  longer  pause  than  a  semicolon?  If 
the  different  parts  of  the  same  instru- 
ment ought  to  be  so  expounded  as  to  give 
meaning  to  every  part  which  will  bear 
it,  shall  one  part  of  the  same  sentence  be 
excluded  altogether  from  a  share  in  the 
meaning;  and  shall  the  more  doubtful 
and  indefinite  terms  be  retained  in  their 
full  extent,  and  the  clear  and  precise  ex- 
pressions be  denied  any  signification 
whatsoever?  For  what  purpose  could  the 
enumeration  of  particular  powers  be  in- 
serted, if  these  and  all  others  were  meant 
to  be  included  in  the  preceding  general 
power?  Nothing  is  more  natural  nor 
common  than  first  to  use  a  general  phrase, 
and  then  to  explain  and  qualify  it  by  a 
recital  of  particulars.  But  the  idea  of 
an  enumeration  of  particulars  which 
neither  explain  nor  qualify  the  general 
meaning,  and  can  have  no  other  effect 
than  to  confound  and  mislead,  is  an  ab- 
surdity, which,  as  we  are  reduced  to  the 
dilemma  of  charging  either  on  the  authors 
of  the  objection  or  on  the  authors  of  the 
Constitution,  we  must  take  the  liberty 
of  supposing,  had  not  its  origin  with  the 
latter." 


IV.  "  Shall  Be  Uniform  Throughout  the  United  States  " 

1.  General  Application  of  Clause.— The  clause  that  "  all  duties  shall 
be  uniform  throughout  the  United  States  "  refers  to  the  states  whose  people 
united  to  form  the  Constitution  and  such  as  have  since  been  admitted  to 
the  Union  upon  an  equality  with  them.  In  determining  the  meaning  of  the 
words  "  uniform  throughout  the  United  States,' '  consideration  should  not 
only  be  given  to  the  provisions  forbidding  preference  being  given  to  the 
parties  of  one  state  over  those  of  another,  but  to  the  other  clauses  declaring 
that  no  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state,  and 
that  no  state  shall,  without  the  consent  of  Congress,  lay  any  imposts  or 
duties  upon  imports  or  exports,  nor  any  duty  on  tonnage.  The  object  of  all 
these  was  to  protect  the  states  which  united  in  forming  the  Constitution  from 


Abt.  I,  sec.  8]  CONSTITUTION  405 

discriminations  by  Congress  which  would  operate  unfairly  or  injuriously 
upon  some  states  and  not  equally  upon  others.  Thus  construed  together, 
the  purpose  is  irresistible  that  the  words  "  throughout  the  United  States  " 
are  indistinguishable  from  the  words  "  among  or  between  the  several 
states,"  and  that  these  prohibitions  were  intended  to  apply  only  to  com- 
merce between  ports  of  the  several  states  as  they  then  existed  or  should 
thereafter  be  admitted  to  the  Union. 

Downes  t.  Bidwell,   (1901)   182  U.  S.  278,  21  S.  Ct.  871,  45  U.  S.   (L.  ed.)    1088. 

2.  Application  to  State  and  Territorial  Legislation. —  The  clause  requir- 
ing "  that  all  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States,' '  can  have  no  application  to  a  state  or  territorial  legisla- 
ture. A  provision  in  an  organic  act  of  a  territory  that  the  "  legislative 
power  of  the.  territory  shall  extend  to  all  rightful  subjects  of  legislation 
not  inconsistent  with  the  Constitution  and  laws  of  the  United  States  locally 
applicable,' '  contains  no  express  limitation  of  power  in  the  matter  of  taxa- 
tion and  provides  in  effect  that  the  territorial  legislature  may  not  invade 
the  domain  of  Congress  as  to  subjects  of  legislation,  but  aside  from  that  it 
concedes  to  it  all  the  powers  of  a  legislature  of  a  state. 

Peacock©.  Pratt,  (1903)  121  Fed.  775. 

3.  Not  a  Limitation  of  Power. —  The  provision  that  duties,  .imposts,  and 
excises  must  be  uniform  is  not  strictly  a  limitation  of  power,  but  is  a  rule 
prescribing  the  mode  in  which  it  shall  be  exercised. 

Veazie  Bank  v.  Fenno,  (1869)  8  Wall.  541,  19  U.  S.   (L.  ed.)   482. 

1  Only  on  Duties,  Imposts,  and  Excises. —  The  qualification  of  uni- 
formity is  imposed  not  upon  all  taxes  which  the  Constitution  authorizes,  but 
only  on  duties,  imposts,  and  excises. 

Knowlton  v.  Moore,  (1900)   178  U.  S.  88,  20  S.  Ct.  747,  44  U.  S.   (L.  ed.)  969. 

5.  Geographical  Uniformity. —  The  uniformity  here  prescribed  has  refer- 
ence to  the  various  localities  in  which  the  tax  is  intended  to  operate,  and 
the  tax  is  uniform  when  it  operates  with  the  same  force  and  effect  in  every 
place  where  the  subject  of  it  is  found. 

Head  Money  Cases,    (1884)    112  U.   S.  Geographical  uniformity  is  that  which 

596,  5  8.  Ct.  247,  28  U.  S.   (L.  ed.)  798,  is  prescribed.     Patton  v.   Brady,    (1902) 

affirming    (1883)    18  Fed.   135.     See  also  184   U.   S.  622,  22   S.   Ct.   493,  46   U.   S. 

Billings  v.  U.  S.,   (1914)    232  U.  S.  261,  (L.    ed.)    713.        See   also   Brushaber   c. 

34  S.   Ct.   421,   58   U.    S.    (L.    ed.)  596,  Union  Pac.  R.   Co.,    (1916)    240  U.   S.   1 

affirming  U.   S.  v.   Billings,    (1911)  190  36  S.  Ct.  236,  60  U.  S.  (L.  ed.)  493,  Ann. 

Fed.  359.  Cas.    1917B    713,   L.    R.   A.    1917D    414; 
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Flint  v.  Stone  Tracy  Co.,   (1911)   220  U.  in  the  Constitution  of  the  United  States, 

S.  107,  31  S.  Ct.  342,  55  U.  S.    (L.  ed.)  had,  prior  to  its  adoption,  been  frequently 

389,  Ann  Cas.   1912B   1312.  used,   and   always  with  reference  purely 

to  geographical   uniformity   and   as   syn- 

41  The    proceedings   of   the    Continental  onymous  with  the  expression,  '  to  operate 

Congress   also    make    it    clear    that    the  generally  throughout  the  United  States.1 " 

words    'uniform    throughout    the   United  Knowlton  v.  Moore,   (1900)    178  U.  S.  96, 

States/   which  were   afterwards   inserted  20  S.  Ct.  747,  44  U.  S.    (L.  ed.)    968. 

6.  Different  Operation  in  Different  States. — When  a  revenue  law  is  made 
by  its  terms  applicable  to  all  the  states  of  the  Union,  without  distinction 
or  discrimination,  it  cannot  be  successfully  questioned  on  the  ground  that 
it  is  not  uniform,  in  the  sense  of  the  Constitution,  merely  because  its  opera- 
tion or  working  may  be  wholly  different  in  one  state  from  that  in  another. 

Darling  t?.  Berry,  (1882)   13  Fed.  667. 

7.  Uniform  upon  Subjects  of  Same  Class. —  The  constitutional  require- 
ment with  reference  to  uniformity  in  the  imposition  of  taxes,  imposts,  etc., 
is  satisfied  when  a  particular  impost  is  uniform  upon  all  subjects  of  the 
same  kind  or  class. 

Taxes  — Contract,   (1898)   22  Op.  Atty.-Gen.  192. 

8.  Method  Ordained  for  Assessing  and  Collecting. —  To  solve  the  conten- 
tion as  to  want  of  uniformity,  it  is  requisite  to  understand  not  only  the 
objects  and  rights  which  are  taxed,  but  the  method  ordained  by  the  statute 
for  assessing  and  collecting. 

Knowlton  v.  Moore,   (1900)    178  U.  S.  46,  20  S.  Ct.  747,  44  U.  S.   (L.  ed.)  969. 

9.  Effect  of  Local  Resistance  to  Collection. —  An  internal  revenue  law, 
which  lays  a  uniform  tax,  and  provides  for  its  collection,  in  territory 
where  forcible  resistance  to  its  collection  may  take  place,  as  soon  as  such 
resistance  shall  be  put  down,  is  not  open  to  the  objection  that  the  tax  laid  is 
not  uniform  throughout  the  United  States. 

U.  S.  v.  Riley,  (1864)  5  Blatchf.  (U.  S.)  204,  27  Fed.  Cas.  No.  16,164. 

10.  Application  of  Principles  to  Particular  Statutes  —  a.  On  Bills  of 
Lading. —  The  provision  in  the  War  Revenue  Act  of  June  13,  1898,  that 
"  it  shall  be  the  duty  of  every  railroad  or  steamboat  company,  carrier, 
express  company,  or  corporation  or  person  whose  occupation  is  to  act  as 
such,  to  issue  to  the  shipper  or  consignor,  or  his  agent,  or  person  from  whom 
any  goods  are  accepted  for  transportation,  a  bill  of  lading,  manifest,  or 
other  evidence  of  receipt  and  forwarding  for  each  shipment  received  for 
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carriage  and  transportation ;  and  there  shall  be  duly  attached  and  canceled, 
as  in  this  Act  provided,  to  each  of  said  bills  of  lading,  manifests,  or  other 
memorandum,  and  to  each  duplicate  thereof,  a  stamp  of  the  value  of  one 
cent,"  satisfies  the  constitutional  requirement  of  uniformity. 
Taxes  — Contract,   (1898)   22  Op.  Atty.-Gen.  194. 

I.  On  Distilled  Spirits. — A  tax  on  distilled  spirits  imposed  by  an  Act 

of  Congress  is  in  the  nature  of  an  excise,  and  being  assessed  equally  upon 

all  manufacturers  of  spirits,  wherever  they  are,  is  uniform  in  its  operation. 

U.  S.  v.  Singer,   (1872)    15  Wall.  118,       bonded    warehouse.     Thompson    v.    Ken- 
21  U.S.  (L.  ed.)  49.  tucky,    (1908)    209  U.  S.   340,  28  S.  Ct. 

533,  52  U.  S.   (L.  ed.)   822.       • 
A  state  may  tax  distilled  spirits  in  a 

c.  On  Sale  op  Property  at  an  Exchange. — A  tax  upon  the  privilege 
of  selling  property  at  an  exchange  and  of  thus  using  the  facilities  there  ' 
offered  in  accomplishing  the  sale  differs  radically  from  a  tax  upon  every 
sale  made  in  any  place,  and  is  not  void  for  the  lack  of  uniformity.  Although 
not  created  by  government,  this  privilege  or  facility  in  effecting  a  sale  at 
an  exchange  is  so  distinct  and  definite  in  its  character,  and  constitutes  so 
clear  and  plain  a  difference  from  a  sale  elsewhere,  as  to  create  a  reasonable 
and  substantial  ground  for  classification  and  for  taxation  when  similar  sales 
at  other  places  are  untaxed. 

Nicolt?.  Ames,  (1899)  173  U.  S.  521,  19  when  it  is  used  in  different  cases  to  ac- 
S.  Ct.  522,  43  U.  S.  ( L.  ed. )  786,  wherein  complish  sales  of  wholly  different  things, 
the  court  said:  "A  tax  upon  the  privi-  between  which  there  is  no  relation  what- 
lege  when  used  for  one  purpose  does  not  ever,  one  use  may  be  taxed  and  the  other 
require  for  its  validity  that  the  same  not,  and  no  rule  of  uniformity  will  there- 
privilege  should  also  be  taxed  when  used  by  be  violated,"  affirming  (1898)  89  Fed. 
for  another  and  a  totally  distinct  pur-  144. 
pose.    It  may  be  the  same  privilege,  but 

d.  On  Exports  from  One  State  to  Another. —  While  the  power  of 
Congress  to  lay  an  export  tax  upon  merchandise  carried  from  one  state  to 
another  does  not  seem  to  have  been  forbidden  by  the  express  words  of  the 
Constitution,  it  would  be  extremely  difficult,  if  not  impossible,  to  lay  such  a 
tax  without  a  violation  of  the  clause  requiring  uniformity  in  all  duties, 
imposts,  and  excises. 

Dooley  v.  U.  S.,  (1901)   183  U.  S.  157,  22  S.  Ct.  62,  46  U.  S.   (L.  ed.)    128. 

e.  On  Foreign  Built  Pleasure  Boats. —  The  provisions  of  section  37 
of  the  Tariff  Act  of  August  5,  1909,  ch.  6,  imposing  a  tax  upon  the  use  of 
every  foreign  built  yacht,  pleasure  boat,  or  vessel,  not  used  or  intended  to 
be  used  for  trade,  owned  or  chartered  for  more  than  six  months  by  any 
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citizen  of  the  United  States,  does  not  violate  the  uniformity  clause  of  this 
section. 

Rainey  v.  U.  S.,  (1914)  232  U.  S.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.)  617; 
Billings  v.  U.  S.,   (1914)   232  U.  S.  261,  34  S.  Ct.  421,  58  U.  S.    (L.  ed.)   596. 

/.  Succession  Taxes. — An  Act  of  Congress  imposing  a  tax  on  legacies 
and  distributive  shares  in  personal  property,  exempting  those  below  a  cer- 
tain amount  and  classifying  the  rate  of  tax  according  to  the  relationship 
or  absence  of  relationship  of  the  taker  to  the  deceased,  and  providing  for 
a  rate  progressing  by  the  amount  of  the  legacy  or  share,  is  not  repugnant 
to  the  requirement  that  "  the  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States.' ' 

Knowlton  v.  Moore,    (1900)    178  U.   S.       450,   affirmed    (1900)    178   U.   S.    Ill,  20 
87,  20  S.  Ct.  747,  44  U.  S.   (L.  ed.)   969.       S.  Ct.  747,  44  U.  S.   (L.  ed.)  997. 
See  also  High  v.  Coyne,    (1899)    93  Fed. 

g.  State  Pilotage  Law. — A  state  pilotage  law  which  is  found  to  be 
within  the  appropriate  line  which  limits  laws  for  the  regulation  of  pilots 
and  pilotage  is -not  repugnant  to  the  clause  which  declares  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United  States. 

Cooley  c.  Board  of  Wardens,   (1851)    12  How.  314,  13  U.  S.   (L.  ed.)  996. 

ft.  State  Passenger  Tax. —  State  statutes  imposing  a  tax  upon  passen- 
gers, either  foreigners  or  citizens,  coming  into  the  ports  of  the  state,  are 
unconstitutional  and  void  under  this  clause,  because  the  constitutional 
uniformity  enjoined  in  respect  to  duties  and  imposts  is  as  real  and  obliga- 
tory upon  the  states  in  the  absence  of  all  legislation  by  Congress  as  if  the 
uniformity  had  been  made  by  the  legislation  of  Congress,  and  such  con- 
stitutional uniformity  is  interfered  with  and  destroyed  by  any  state  impos- 
ing any  tax  upon  the  intercourse  of  persons  from  state  to  state,  or  from 
foreign  countries  to  the  United  States. 

Norris  v.  Boston,   (1849)    7  How.  414,  12  U.  S.    (L.  ed.)    702. 
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11  The  Congress  shall  have  power    *    *    *    to  borrow  money  on  the 
credit  of  the  United  States." 

The  words  "to  borrow  money, M  as  used  in  the  Constitution,  to  designate 
a  power  vested  in  the  national  government,  for  the  safety  and  welfare  of 
the  whole  people,  are  not  to  receive  that  limited  and  restricted  interpreta- 
tion and  meaning  which  they  would  have  in  a  penal  statute,  or  in  an  author- 
ity conferred  by  law  or  by  contract  upon  trustees  or  agents  for  private  pur- 
poses. It  is  a  power  to  raise  money  for  the  public  use  on  a  pledge  of  the 
public  credit,  and  may  be  exercised  to  meet  either  present  or  anticipated 
expenses  and  liabilities  of  the  government. 

Legal  Tender  Case,   (1884)    110  U.  S.  444,  4  S.  Ct.  122,  28  U.  S.   (L.  ed.)   204. 

State  taxation  of  stock  issued  for  loans  to  the  government —  Stock  issued  for 
loans  made  to  the  government  of  the  United  States  is  not  liable  to  be  taxed 
by  states  and  municipal  corporations.  "It  is  not  the  want  of  original 
power  in  an  independent  sovereign  state  to  prohibit  loans  to  a  foreign  gov- 
ernment, which  restrains  the  legislature  from  direct  opposition  to  those 
made  by  the  United  States.  The  restraint  is  imposed  by  our  Constitution. 
The  American  people  have  conferred  the  power  of  borrowing  money  on 
their  government,  and  by  making  that  government  supreme,  have  shielded 
its  action,  in  the  exercise  of  this  power,  from  the  action  of  the  local  gov- 
ernments. The  grant  of  the  power  is  incompatible  with  a  restraining  or 
controlling  power,  and  the  declaration  of  supremacy  is  a  declaration  that  no 
such  restraining  or  controlling  power  shall  be  exercised. ' ' 

Weston  r.  Charleston,  (1829)  2  Pet.  laws  of  the  state,  is  not  subject  to -state 
464,  7.  U.  S.   (L.  ed.)  481.  taxation.     The   power   to   borrow   money 

on  the  credit  of  the  United  States  can- 
Stock  of  the  United  States,  constituting       not    be   so    interfered    with.      New    York 
a  part  of  the  whole  of  the  cr    tal  stock       r.  Tax   Com'rs,    (1862)    2  Black  628,   17 
of  a  bank   organized   under   the  banking      U.  S.  (L.  ed.)  451. 

Power  to  issue  legal  tender  treasury  notes. —  See  infra,  under  the  last  clause 
of  this  section,  giving  to  Congress  the  power  ' '  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  office  thereof." 
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The  Congress  shall  have  power  *  *  *  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  Indian 
tribes." 

I.  Grant  op  Power,  425. 

1.  To  Congress,  425. 

2.  "  To  Regulate,"  425. 

3.  "  Among  the  Several  Stales,"  426. 

a.  In  General,  426. 

b.  District  of  Columbia,  426. 

c.  Territories,  427. 

4.  Relation  to  Admiralty  and  Maritime  Jurisdiction,  427. 

5.  Application  of  Principles  of  Common  Law,  428. 

6.  National  Power  of  Eminent  Domain,  430. 

II.  What  Constitutes  Interstate  and  Foreign  Commerce,  430. 

1.  Definition  and  Nature,  430. 

a.  Commercial  Intercourse,  430. 

b.  Purchase  and  Sale  of  Commodities,  432. 

c.  Transportation  of  Persons  and  Property,  432. 

d.  Navigation,  433. 

e.  Means  and  Appliances  Necessarily  Employed,  434. 

2.  Commerce  Carried  on  by  Corporations,  434. 

3.  Particular  Transactions,  435. 

a.  Transportation  of  Persons  and  Property,  435. 

(1)  In  General,  435. 

(2)  Railroad  Crossing  State  Line,  436. 

(3)  Operating  Street  Cars  Over  Interstate  Bridge,  436. 

(4)  Railroad  or  Vessel  Forming  Link  on  Through  Route, 

436. 

(5)  Local  Part  of  Interstate  Shipment,  436. 

(6)  Separable  Part  of  Interstate  Journey,  437. 

(7)  Route  between  Points  within  a  Stale  Passing  through 

Adjoining  States,  437. 

(8)  Moving  Goods  from  Platform  to  Freight  Warehouse, 

438. 

(9)  Rule  for  Vessel  Discharging  Passengers,  438. 

(10)  Accommodations  for  Passengers  of  Different  Races, 

438. 

(11)  Classification  of  Cotton  En  Roule,  438. 

(12)  Use  of  Local  Rates  or  Bills  of  Lading  as  between 

Connecting  Carriers,  438. 

(13)  Shipment  to  Forwarding  Agents  within  the  State,  439. 

(14)  CommunicationsbetweenServantsof  a  Railroad  Com- 

pany, 439. 

(15)  Prohibiting  Transportation  of  Particular  Articles, 

439. 

[410] 
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b.  Communication  by  Telegraph  and  Telephone,  439. 

(1)  In  General,  439. 

(2)  Messages  between  Points  of  the  Same  State  Trans- 

mitted through  Adjoining  States,  440. 

c.  Loading,  Unloading  and  Storing  Grain,  440. 

d.  Handling  and  Slaughtering  Animals,  441. 

e.  Insurance,  442. 

/.  Correspondence  School,  442. 

g.  Manufacture  and  Sale  of  Goods,  442. 

(1)  In  General,  442* 

(2)  Sale  of  Goods  in  Another  State,  443. 

(a)  In  General,  443. 

(6)  Order  by  Telegraph,  444. 

(c)  Shipments  on  Commission,  444. 

(d)  Sale  F.  0.  B.,  444. 

(e)  Shipment  C.  0.  D.,  444. 
(/)  Conditional  Sale,  445. 

(p)  Delivery  by  Agent  after  Breaking  Bulk,  445. 

(3)  Safe  of  Goods  after  Arrival  in  State,  445. 

(a)  In  General,  445. 

(6)  Safes  in  Original  Packages^  446. 

(4)  Execution  of  Bond  of  Canvasser,  446. 

(5)  Sales  through  Agents,  446. 
A.  Sundry  Transactions,  447. 

(1)  Press  Dispatch  Business,  447. 

(2)  Loan  of  Money,  447. 

(3)  Retailing  Liquors  on  Boat  While  at  Landing,  447. 

(4)  Leases,  447. 

III.    EXCLUSIVENEBS  OP  POWER,   447. 

1.  When  Power  of  Congress  Exclusive,  447. 

a.  In  General,  447. 

6.  National  Subjects  Requiring  Uniform  Regulations,  448. 

2.  TTften  States  May  Exercise  Power,  449. 

a.  Subjects  Not  Requiring  Uniform  Rules,  449. 
6.  Police  Power  of  the  States,  451. 

(1)  In  General,  451. 

(2)  In  the  Absence  of  Legislation  by  Congress,  452. 

(3)  Subject  Confided  Exclusively  to  Congress,  454. 

(4)  Prohibition  of,  or  Burden  on,  Commerce,  454. 

(5)  Indirect  or  Incidental  Interference  with  Commerce, 

455. 

c.  Effect  of  Action  by  Congress,  456. 

d.  Effect  of  Non-action  by  Congress,  459. 

(1)  National  Subjects  to  Be  Unobstructed  by  State  Action, 

459. 

(2)  Local  Subjects  May  Be  Regulated  by  Stale  Action,  460. 
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IV.  Power  of  Congress,  461. 

1.  In  General,  461. 

2.  Power  Complete  Except  as  Limited  by  the  Constitution,  461. 

3.  Subject  to  Constitutional  Limitations,  462. 

4.  Power  to  Declare  What  Are  Subjects  of  Commerce,  463. 

5.  Affirmative  Exercise  of  Power,  463. 

1  6.  Power  Reaches  Interior  of  States,  464. 

7.  Prescribe  Rules  by  Which  Commerce  Shall  be  Governed,  464. 

8.  Federal  Police  Power,  465. 

9.  Power  to  Authorize  Injunctions  to  Restrain  Obstructions,  465 

10.  Power  Does  Not  Comprehend  Internal  Commerce  of  a  State,  465 

11.  Incidental  Control  of  Internal  Transaction,  466. 

12.  Commingling  of  Interstate  and  Intrastate  Transactions,  467. 

13.  Power  to  Enact  Criminal  Laws,  467. 

14.  Means  Employed,  468. 

a.  Grant  of  Franchises,  468. 

b.  State  Corporations,  468. 

15.  Delegation  of  Power,  469. 

a.  To  District  of  Columbia,  469. 

6.  Interstate  Commerce  Commission,  469. 

c.  Imported  Liquors  Subject  to  Stale  Laws,  470. 

d.  Stales  May  Prohibit  Introduction  of  Explosives,  470. 

16.  Subjects  of  Regulation,  470. 

a.  Persons,  470. 

6.  Railroad  and  Express  Companies,  470. 

(1)  In  General,  470. 

(2)  Power  to  Authorize  Construction  of  Railroads,  471. 

(3)  Grant  of  Right  of  Way,  471. 

(4)  State  Railroad  Engaging  in  Interstate  Commerce,  471. 

(5)  Regulation  of  Rales ,  471. 

(6)  Prohibiting  Combinations  between  Competing  Roads, 

472. 

(7)  Prohibiting  Transportation  of  Commodities  Produced 

by  Carrier,  472. 

(8)  Liability  for  Injury  to  or  Death  of  Employee,  473. 

(9)  Safety  Appliance  Acts,  474. 

(10)  Liability  for  Loss  or  Injury  to  Property,  474. 
(21)  "  Carmach  Amendment "   Making  Initial  Carrier 
Liable  for  Loss  or  Injury,  474. 

(12)  Qualifications  and  Duties  of  Employees,  475. 

(13)  Regulating  Hours  of  Labor,  475. 

(14)  Regulations  as  to  Carriage  of  Live  Stock,  476. 

(15)  Uniform  System  of  Accounting,  476. 

(16)  Effect  of  Membership  in  Labor  Organization,  476. 

c.  Telegraphs,  477. 

d.  Ships  and  Shipping^  477. 

—       (1}  General  Authority  of  Conaress%  477. 
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(2)  When  a  Vessel  Is  Engaged  in  Interstate  Commerce, 

478. 

(3)  Enrolling  and  Licensing  of  Vessels,  478. 

(4)  Regulating  Rights  and  Liabilities  as  Common  Car- 

riers,  479. 
(a)  In  General,  479. 
(6)  Limitation  of  Vessel  Owner's  Liability,  480. 

(5)  Regulating  Build  and  Equipment,  481. 

(6)  Recording  Conveyances  of  Vessels,  481. 

(7)  Requiring  Laws  to  Be  Posted  in  Conspicuous  Places, 

481. 

(8)  Regulating  Payment  of  Seamen's  Wages,  482. 

(9)  Prohibiting  Foreign  Vessels  from  Entering,  482, 
(10)  Prohibiting  Overloading  Vessels,  483. 

e.  Navigation  and  Navigable  Waters,  483. 

(1)  Powers  of  Congress  in  General,  483. 

(2)  Servitude  of  Title  to  Shore  and  Submerged  Soil,  485. 

(3)  Power  to  Regulate  Navigation,  486. 

(4)  Within  the  Limits  of  a  State,  486. 

(5)  Regulation  of  Vessels  Engaged  in  Intrastate  Com- 

merce, 486. 

(6)  Power  to  Prevent  and  Remove  Obstructions,  487. 

(7)  Power  to  Place  Obstructions  and  Make  Alterations 

in  Rivers,  488. 

(8)  Power  to  Regulate  and  Improve  Harbors,  489^ 

(9)  Establishing  Harbor  Lines,  489. 
(10)  Protection  of  Falls,  489. 

/.  Canals,  490. 
g.  Bridges,  490. 

(1)  Power  of  Congress  in  General,  490. 

(2)  Power  to  Construct  or  Authorize  Construction,  490. 

(3)  Power   to    Declare   Bridges   Lawful   or    Un  awful 

Structures,  49L 

(4)  When  a  Bridge  Deemed  a  Lawful  Structure,  492. 

(5)  Power  to  Regulate  Tolls,  493. 
ft.  Pilots,  493. 

i.  Wharves,  494. 

j.  Ferries,  494. 

ft.  Packing  Houses,  494. 

I.  Private  Contracts,  494. 

(1)  In  General,  494. 

(2)  Trusts  and  Monopolies,  495. 

(a)  Act  of  July  2,  1890,  Constitutional,  495. 

(b)  Rules  by  Which  Commerce  Shall  Be  Governed, 

496. 
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tn.  Intoxicating  Liquors,  497. 

(1)  Act  of  Aug.  8,  1890  —  Wilson  Ad,  497. 

(a)  Statutory  Provision,  497. 

(6)  Constitutionality  of  the  Statute,  497. 

(c)  Effect  of  the  Statute,  498. 

(2)  Act  of  March  1, 1918  —  Webb-Kenyon  Act,  500. 
n.  Exclusion  of  Imports,  501. 

o.  Quality  of  Imports,  501. 
p.  Admission  and  Exclusion  of  Aliens,  501. 
?.  Food  and  Dn^f5  Generally ,  504. 
r.  Ga??i6,  504. 
*.  Opium,  505. 
*.  Oil,  505. 
w.  Sponges,  506. 

u.  Transportation  of  Women  for  Ivimorcd  Purposes,  506. 
to.  Obscene  publications,  506 
x.  Trademarks,  506. 
I/.  Lottery  tickets,  507* 
*.  Embargo,  507. 
aJ.  Stow  Trade,  508. 
V.  When  Protection  of  Clause  Attaches,  508. 

1.  Shipped  or  Entered  with  Common  Carrier,  508. 

2.  By  Actual  Delivery  to  Common  Carrier,  509. 

3.  Intended  for  Export,  509. 

VI.  How  Long  Protection  of  Clause  Continues,  511. 

1.  In  General,  511. 

2.  Temporary  Detention  in  Transit,  511. 

3.  Arrival  at  Place  of  Destination,  512. 
VII.  When  Protection  of  Clause  Ceases,  513. 

1.  Arrived  at  Destination  and  Put  Up  for  Sale,  513. 

2.  When  Sold  by  Importer  or  Broken  Up  for  Retail  Trade,  513. 
VIII.  Original  Packages,  514. 

1.  What  Constitutes  an  Original  Package,  514. 

2.  Application  of  Rules  to  Particular  Shipments,  516. 

a.  Intoxicating  Liquors,  516. 
6.  Oleomargarine,  517. 

c.  Cigarettes,  517. 

d.  Flour,  Bran  and  Meal,  518. 

e.  Food  Preservative,  518. 

3.  What  Constitutes  Breaking  an  Original  Package,  518 
IX.  Power  of  States,  518. 

1.  Commerce  Wholly  within. a  State,  518. 
a.  In  General,  518. 
6.  Regulations   of  Intrastate   Commerce   Indirectly   Affecting 

Interstate  Commerce,  519. 
c.  Transportation  between  Ports  in  the  Same  State,  520. 
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d.  Separation  of  Interstate  from  Intrastate  Commerce,  520. 

e.  Mingling  Interstate  and  Local  Transactions,  520. 

2.  State  and  Municipal  Legislation  Affecting  Commerce,  520. 

a.  Adoption  of  Construction  Given  by  State  Courts,  520. 

b.  Cannot  Authorize  Restraints  of  Commerce,  521. 

c.  Discrimination  against  Foreign  Products,  522. 

(1)  In  General,  522. 

(2)  Wharfage  Charges,  522. 

(3)  Specification  of  Particular  Article  for  Municipal 

Improvements,  523. 

(4)  Favoring  Domestic  Wines,  523. 

(5)  Goods  Made  by  Convict  Labor  to  Be  Branded,  524. 

(6)  South  Carolina  Dispensary  Law,  525. 

(7)  Effect  of  the  "  Wilson  Ad,"  525. 

d.  Inspection  Laws,  525. 

(1)  In  General,  525. 

(2)  Discrimination,  528. 

(3)  Inspection  Fees,  530. 

(4)  As  to  Sales  by  Soliciting  Agents,  532. 

(5)  Inspection  of  Vessels,  533. 

(6)  Inspection  in  Transit  through  the  State,  533. 

(7)  Appointment  of  Port  Gauger,  533. 
Quarantine  and  Health  Laws,  533. 

(1)  In  General,  533. 

(2)  Detention  of  Passengers  and  Baggage,  534. 

(3)  Excluding  Healthy  Persons  from  Infected  Locality, 

534. 

(4)  Disinfection  of  Imported  Rags,  535. 

(5)  Prohibiting  Removal  of  Remains  of  Deceased  Per- 

sons,  535. 

(6)  Against  Diseased  Animals,  536. 

(7)  Against  Animals  Exposed  to  Disease,  536. 

(8)  Making  Importer  Liable  for   Transporting  Catite 

Communicating  Disease,  537. 

(9)  Prohibiting  Importation  of  Certain  Cattle  During 

Stated  Season,  538. 

(10)  Requiring  Sheep  to  Be  Dipped,  538. 

(11)  Quarantine  Charges,  538. 

/.  Railroad  and  Express  Companies,  539. 

(1)  Consolidation  of  Railroads,  539. 

(a)  In  General,  539. 

(6)  Prohibiting    Combinations    of   Railroads    to 
Control  Rates,  540. 

(2)  Contracts  of  Carriage,  540. 

(a)  Regulating  Form  of  Contract,  540. 

(b)  Prohibiting    Contracts    of    Exemption  from 

Liability,  541. 
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( c)  Contracts  Limiting  Time  to  Sue,  and  Requiring 

Notice,  542. 

(d)  Requiring  Freight  to  Be  Shipped  on  Route 

Designated  by  Shipper,  543. 
(3)  Rates  of  Transportation,  543. 

(a)  Power  of  States  to  Prescribe  Intrastate  Rates, 

.     543. 
(6)  Want  of  Power  to  Regulate  Interstate  Rates, 
546. 

(c)  Establishing  Joint  Through  Rates  over  Con- 

necting Railroads,  547. 

(d)  On  the  Part  of  Interstate  Shipment  within  the 

State,  547. 

(e)  Requiring  Rates  to  Be  Fixed  Annually  and 

Posted,  547. 
(/)  Prohibiting  Discrimination  in  Rates,  548. 
(g)  Prohibiting  Advance  of  Rates  on  Tender  of 

Freight,  550. 
(ft)  Regulating  Proportion  of  Charges  on  Long  and 

Short  Hauls,  550. 
(i)  Requiring  Railroad   to   Cancel  Proportional 

Tariffs,  551. 
(j)  Regulating  Express  Rates,  551. 
4)  Tickets  and  Mileage  Books,  552. 

(a)  Prohibiting  Sale  of  Tickets  by  Unauthorized 

Persons,  552. 
(6)  Requiring  Railroads  to  Issue  Mileage  Books, 

552. 

(c)  Requiring  Redemption  of  Unused  Ticket,  552. 

(d)  Regulating    Term    of    Tickets    and    Stop-off 

Privileges,  553. 

(5)  Regulating  Time  of  Opening  Depots,  553. 

(6)  Running  of  Trains,  553. 

(a)  Regulating  Speed  of  Trains,  553. 

(b)  Regulating  Stoppage  of  Trains,  554. 

aa.  At  County  Seats,  554. 

bb.  At  Towns  and  Villages  Exceeding  Stated 

Population,  556. 
cc.  Requiring  Fast  Mail  Trains  to  Turn 

Aside  from  Direct  Route,  556. 

(c)  Regulating  Number  in  Train  Crew,  557. 

(d)  Requiring  Use  of  Electric  Headlight,  557. 

(c)  Requiring  Running  of  Passenger   Train  on 

Local  Branch,  558. 
(/)  Requiring  Notice  of  Time  of  Trains'  Arrival 

to  Be  Posted,  558. 
(g)  Regulations  to  Be  Observed  at  Crossings,  558. 
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(7)  Examining  and  Licensing  Trainmen,  559. 

(8)  Requiring    Railroads    to    Pay    Employees    Semi- 

monthly, 560. 

(9)  Hours  of  Service,  560. 

(10)  Heating  Passenger  Cars,  561. 

(11)  Separate  and  Equal  Accommodations  for  Different 

Races,  561. 

(12)  Transportation  of  Live  Stock,  563. 

(a)  Requiring  Carriers  to  Feed  and  Water  Live 

Stock,  563. 
(6)  Requiring  Railroads  to  Furnish  Double-decked 

.  Cars  for  the  Shipment  of  Sheep,  563. 
(c)  Prohibiting  Overloading  Cars  with  Cattle,  564. 

(13)  Liability  for  Acts  of  Nonfeasance  or  Misfeasance, 

564. 
(a)  In  General,  564. 
(6)  Employer's  Liability  Generally,  564. 

(c)  Workmen's  Compensation  Act,  565.. 

(d)  Safety  Appliance  Act,  566. 

(e)  Injury  to  Postal  Clerk,  566. 

(/)  Wrong/wl  Exclusion  from  Railroad  Cars,  566. 

(g)  Communicating  Fires,  566. 

(A)  Allowance  of  Attorney's  Fees,  567. 

(14)  Z)uty  Jo  Supply  Cars  on  Application,  567. 

(15)  Uniform  Bills  of  Lading,  568. 

(16)  Refusal  to  Accept  Freight  for  Transportation,  568. 

(17)  Failure  to  Ship  Freight  within  Prescribed  Time,  569. 

(18)  Delivery  of  Freight  and  Express  Matter,  569. 

(a)  In  General,  569. 

(6)  Prohibiting  Delivery  without  Surrender  of  Bill 
of  Lading,  570. 

(c)  Delay  in  Giving  Notice  of  Arrival  of  Freight, 

570. 

(d)  Requiring  Delivery  within  Twenty-four  Hours 

After  Arrival,  571. 

(e)  Time  Limit  before  Demurrage  Charge,  571. 
(/)  Requiring  Bond  by  Express  Company,  571. 

(19)  Payment  of,  or  Refusal  to  Pay,  Claim  within  a  Cer- 

tain Time,  571. 

(20)  Connecting  Carriers,  572. 

(a)  Facilities  for  transfer  of Cars  and  Traffic,  572. 

(b)  Regulations  to  Determine  Liability  as  between 

Two  or  More  Carriers,  573. 

(c)  Requiring    Delivery   of  Cars   to  Connecting 

Carrier,  574. 
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(21)  Switching  and  Terminal  Facilities,  574. 

(a)  In  General,  574. 

(6)  Regulating  Switching  Charges,  575. 

(22)  Regulations  Affecting  Interstate  Street  Car  Sendee, 

576. 

(23)  Condemnation  of  Right  of  Way  by  Telegraph  Com- 

pany, 576. 

(24)  Assessment  of  Right  of  Way  for  Public  Improvement, 

576. 

(25)  Leases,  576. 

(26)  Sunday  Laws,  577. 

(27)  Attachment  and  Garnishment,  578. 
g.  Telegraph  and  Telephone  Companies,  578. 

(1)  Transmission  and  Delivery  of  Messages,  578. 

(a)  Penalty  for  Failure  to  Transmit  and  Deliver 

Messages,  578. 

(b)  Prescribing  Order  of  Transmission  of  Mes- 

sages, 580. 

(c)  Free  Delivery  Zone  in  Incorporated  Cities  and 

Towns,  580. 

(d)  Prohibiting  Transmission  of  Gambling  Mes- 

sages, 580. 

(2)  Regulation  of  Rates,  581. 

(3)  Regulation  of,  and  Charges  for,  Poles  and  Wire,  581. 

(a)  In  General,  581. 

(b)  Requiring  Wires  to  Be  Placed  under  Surface 

of  Streets,  582. 

( c)  Charges  on  Poles  and  Wires,  582. 

(4)  Requiring  Offices  to  Be  Established  at  Places  Con- 

venient to  Route,  583. 

(5)  Prohibiting  Stipulation  against  Liability  for  Negli- 

gence, 584. 

(6)  Invalidating  Stipulation  of  Notice  of  Claim  against 

Telegraph  Company,  584. 

(7)  "  Mental  Anguish  "  Statute,  584. 

(8)  Effect  of  Act  of  Congress  of  July  24,  1866,  584. 

(a)  In  General,  584. 

(6)  Subject  to  Reasonable  Regulations,  584. 
(c)  Grant  of  Exclusive  Privilege,  585. 
h.  Ships  and  Shipping,  -586. 

(1)  When  a  Vessel  Is  Engaged  in  Domestic  Commerce, 

586. 

(2)  State  Registration  Laws,  586. 

(a)   Names  and  Residences  of  Owners,  586. 
(6)  Recording  Mortgages  of  Vessels,  587. 

(3)  Rates  for  Water  Transportation,  587. 

(4)  Workmen7 s  Compensation  Act,  588. 
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(5)  Requiring  Steam  Vessels  to  Be  Provided  with  Fire 
Screens,  588. 

(6)  Regulating  Boilers    Used  on  Scows  in   Navigable 
Waters,  588. 

(7)  Regulating  Speed  of  Steamboats,  588. 

(8)  Requiring  Masters  of  Vessels  to  Report  Immigrants, 
588. 

(9)  Prohibiting  Aiding  or  Enticing  Seamen  to  Desert, 
589. 

(10)  State  Statutory  Liens  on  Vessels,  589. 

(11)  Prohibiting  Sailors  on  Foreign  Vessels  from  Unload* 
ing  Vessels,  590. 

i.  Navigation  and  Navigable  Waters,  590. 

(1)  General  Authority  of  States  over  Navigable  Waters, 
590. 

(2)  Ownership  and  Grants  of  Lands  under  Navigable 
Waters  and  Shores,  593. 

(3)  Power  to  Make  Improvements  and  to  Exact  Tolls,  594. 

(4)  Grant  of  Exclusive  Navigation,  596. 

(5)  Power  to  Obstruct  Navigable  Waters,  597. 

(6)  Power  to  Prohibit  Obstructions,  597. 

(7)  Liability  for  Marine  Torts,  598. 

(8)  Declaring  Small  Streams  Navigable,  598. 

(9)  Rules  of  Navigation  as  to  Displaying  Lights,  598. 

(10)  Prohibiting  Emission  of  Dense  Smoke  from  Boats, 
599. 

(11)  Anchorage  of  Vessels,  599. 

(12)  Harbor  Regulations,  599. 
(a)  Fees  of  Masters  and  Wardens,  599. 
(6)  Prohibiting  Persons  from  Assuming  Title  of 

Port  Warden,  601. 

(c)  Regulating  Accommodations  and  Stations  of 
Vessels  and  Display  of  Light,  601. 

(d)  Prohibiting  Deposit  of  Offensive  Matter,  602. 

(e)  Establishing  Harbor  Lines,  602. 
(/)  Surveys  and  Repairs  of  Vessels,  602. 

j.  Ferries,  603. 

(1)  Authority  of  States  to  Establish  Ferries,  603. 
j  (2)  Establishing  Ferry  Rates,  603. 

j  (3)  Exclusive  Grant  of  Ferry,  604. 

|  (4)  Effect  of  Acts  of  Congress  Licensing  Vessels,  604, 

k.  Wharves,  Piersx  and  Docks,  605. 

(1)  Authority  to  Authorize  Construction,  60& 
\  (2)  Regulating  Use  of  Wharves,  606. 

I  (3)  Wharfage  Fees,  606. 

j  (a)  Right  to  Collect,  606. 
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(b)  Discriminating  Wharfage  Rates,  607. 

(c)  Proportionate  to  Tonnage  of  Vessel,  607. 
I  Bridges,  607. 

(1)  Authority  to  Erect  Bridges,  607. 

(2)  Power  to  Order  Removal  of  Bridges,  610. 

(3)  Port  of  Entry  Above  the  Bridge,  610. 
.  (4)  Regulation  of  Tolls,  610. 

m.  Pilots  and  Pilotage,  610 

(1)  General  Authority  of  States,  610. 

(2)  State  Laws  as  Conflicting  with  Acts  of  Congress,  612. 

(3)  Discrimination  in  Rates  of  Pilotage,  613. 
n.  Dams  and  Booms,  614. 

o.  Logs  and  Logging,  615. 

(1)  Regulating  Floating  of  Logs,  615. 

(2)  Scaling  Logs,  616. 

(3)  Toll  on  Floating  Logs,  616. 

(4)  Compensation  for  Logs  Drifted  on  Shore,  617. 
p.  Canals,  617. 

q.  Riparian  Water  Rights,  617. 

r.  Warehouses  and  Elevators,  617. 

*.  Stockyards,  618. 

J.  Banks  and  Banking,  618. 

u.  Automobiles,  619. 

v.  Manufacture,  Sale  and  Delivery  of  Goods,  619. 

(1)  In  General,  619. 

(2)  Prohibiting  Sales  for  Future  Delivery,  620. 

(3)  Prohibiting  Peddling  Goods,  620. 

(4)  Prohibiting  Sale  of  Dangerous  Weapons,  620. 

(5)  Regulating  Sales  of  Bankrupt  and  Salvage  Goods,  620. 

(6)  Prohibiting  Delivery  of  Goods  Purchased  in  Another 

Stale,  620. 
w.  Intoxicating  Liquors,  621. 

(1)  Authority  to  Regulate  the  Traffic  in  General,  621. 

(2)  Prohibiting  Manufacture  of  Liquor  for  Exportation, 

623. 

(3)  Sales  in  Original  Packages,  624. 

(4)  Prohibiting  Soliciting  Orders,  625. 

(5)  Prohibiting  Bringing  Liquors  into  the  State,  626. 

(6)  Prohibiting  Sale  of  Malt  Liquors  Whether  Intoxi-i 

eating  or  Not,  627. 

(7)  Prohibiting  C.  0.  D.  Shipments,  627. 

(8)  Discrimination  in  Prohibition  Law,  627. 
x.  Cigarettes,  627. 

y.  Seeds  and  Plants,  628. 

z.  Concentrated  Feeding  Stuff  for  Domestic  Animals,  629. 
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al.  Food  and  Drugs,  629. 

(1)  Regulating  Net  Weight  of  Retail  Packages,  629. 

(2)  Prohibiting  Sale  of  Perishable  Articles  at  Depots  and 

Landings,  629. 

(3)  Requiring  State  Brand  Only,  630. 

(4)  Eggs,  630. 

(5)  Oleomargarine,  630. 

(a)  In  General,  630. 

(b)  Exclusion   of  Artificially   Colored   Oleomar- 

garine, 631. 

(c)  Prohibiting  Sale  Unless  Colored  Pink,  633. 

(d)  As  to  Manufacture  by  Domestic  Corporations, 

634. 

(6)  Renovated  Butter,  634. 

(7)  Coffee,  635. 

(8)  Citrus  Fruits,  635. 

(9)  Vinegar,  636. 

(10)  Baking  Pvwder,  636. 

(11)  Veal,  636. 
bl.  Game  Laws,  636.. 

(1)  In  General,  636. 

(2)  Prohibiting  Possession  of  Imported  Game,  638. 
cl.  Fish  Laws,  638. 

(1)  In  General,  638. 

(2)  Regulating  Planting  and  Taking  Oys'.ers,  641. 

(3)  Vessels  Enrolled  and  Licensed  under  Acts  of  Congress, 

642. 

(4)  Discriminating  in  Favor  of  Citizens,  642. 
dl.  Excluding  Certain  Classes  of  Persons,  642. 

el.  Exclusion  of  Paupers,  Criminals,  and  Diseased  Persons,  643. 
fl.  Entry  of  Chinese,  644. 
gl.  Natural  Gas,  645. 

(1)  Prohibiting  Transportation  of  Natural  Gas,  645. 

(2)  Regulation  of  Rales,  646. 
hi.  Patent  Rights,  646. 

il.  Forms  of  Commerical  Contracts.  647. 
jl.  Gambling,  647. 

(1)  Transmission  of  Telegraph  Messages  to  Pod  Rooms, 

647. 

(2)  Betting  on  Contests  Outside  the  State,  647. 

(3)  Transmitting  Money  by  Telegraph  Message,  648. 
kl.  Blue  Sky  Law,  648. 

11.  Lotteries,  649. 
ml.  Entry  of  Satisfaction  of  Mortgages,  649. 
nl.  Service  of  Process  While  Temporarily  within  the  State,  649. 
ol.  Selling  Farm  Products  on  Commission,  649. 
pi.  Mercantile  Agencies,  650. 
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ql.  County  Printing  to  Be  Done  in  the  State,  650. 
rl.  Uniform  Textbooks  for  Schools,  650. 
si.  Usury,  651. 

tl.  Censorship  of  Motion  Picture  Films,  651. 
ul.  Statute  of  Limitations,  651. 
vl.  Slavery,  651. 
wl.  Foreign  Corporations,  652. 

(1)  Right  of  States  to  Exclude  Foreign  Corporations  or 

Impose  Conditions,  652. 

(2)  Exception  as  to  Corporations  Engaged  in  Interstate 

and  Foreign  Commerce,  653. 

(3)  Transaction  of  Domestic  Business,  654. 

(4)  Imposing  Condition  on  Right  to  Sue  in  State  Court, 

655. 

(5)  Consolidation  under  State  Laws,  655. 

(6)  Insurance  Companies,  655. 

(7)  Appointment  of  Receiver  by  State  Court,  656. 

(8)  Prohibiting  Removal  of  Cause  to  Federal  Court,  656. 
xl.  Stale  Taxation^  657. 

(1)  In  General,  657. 

(2)  Separation  of  Interstate  from  Intrastate  Commerce, 

657. 

(3)  Discrimination  against  Foreign  Products,  658. 

(4)  Transportation,    Telegraph,    and    Telephone    Com- 

panies, 665. 
(a)  Transportation  of  Persons  and  Property,  665. 
(6)  Tax   on  Instrumentalities   of  Commerce  as 
Property,  667. 

aa.  In  General,  667. 

66.  Rolling  Stock,  668. 

cc.  Vessels,  670. 

(c)  Tax  on  Officers  and  Crew  for  Hospital  Pur- 

poses, 671. 

(d)  Gross  Receipts,  671. 

aa.  From  Interstate  and  Foreign  Transporta- 
tion, 671. 

(aa)  In  General,  671. 

(66)  Graduated  to  the  Proportion  of 
Number  of  Miles,  674. 

{cc)  When  Interstate  and  Intrastate 
Receipts  Can  Be  Separated, 
675. 

(dd)  Tolls  Received  for  Use  of  Road, 
675. 

(ee)  As   the  Measure   of   Property 
Tax,  676. 
66.  From  Internal  Transportation,  676. 
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cc.  Including  Receipts  from  Investments  and 

Property  Outside  the  State,  677. 
dd.  According  to  Unit  Rule,  677. 

(aa)  Railroad  Companies,  677. 
(66)  Express  Companies,  677. 
( cc)  Sleeping  Car  Companies,  678. 
(dd)  Oil    Transportation   Company, 

678. 
(ee)  Telegraph  Companies,  679. 
(ff)  Including  Property  Not    Used 
in  Business  of  the  Company  t 
680. 
(e)  Privilege  Taxes,  680. 

aa.  Railroad  Companies,  680. 
66.  Express  Companies,  682. 
cc.  Sleeping  Car  Companies,  684. 
dd.  Telegraph  and  Telephone  Companies, 
686. 
(aa)  In  General,  685. 
(66)  As  Condition  of  Doing  Business 

in  the  State,  686. 
(cc)  On  Telephone  Instruments,  687. 
(dd)  As  Limited  by  Value  of  Prop- 
erty, 687. 
(ee)  On  Telegraph  Messages,  688. 
(ff)  Effect  of  Act  of  Congress  of  July 
U,  1866,  688. 
ee.  Steamship  Companies,  689. 

(aa)  For    Privilege   of    Navigating, 

689. 
(66)  On  Ferries,  690. 
(cc)  Municipal  Regulations,  691. 
//.  Agents,  691. 

(aa)  On    Railroad    and    Steamboat 

Agents,  691. 
(66)  On  Express  Agents,  692. 
gg.  For  Keeping  an  Office,  692. 

(5)  Tax  on  Passengers  and  Immigrants,  692. 

(6)  Taxation  of  Bridges  and  Bridge  Companies,  693. 

(7)  Tax  on  Owners  of  Grain  Elevators,  693. 

(8)  Taxation  of  Corporation  Franchises,  694. 

(a)  Domestic  Corporations,  694. 

(6)  Foreign  Corporations,  696. 

(c)  Corporations  Created  by  Congress,  697. 

(9)  Tax  <m  Transfers  of  Stock,  698. 

(10)  Privilege  Taxes  on  Foreign  Corporations,  698. 

(11)  Taxation  of  Stock  of  Foreign  Corporations,  699. 
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(12)  Fee  for  Filing  Articles  of  Incorporation,  700. 

(13)  Taxation  of  Goods  from  Other  States  or  Abroad  as 

Property,  700. 
(a)  In  General,  700. 
(6)  Taxation  of  Goods  in  Original  Packages  as 

Property,  700. 

(14)  License  Tax  on  Sale  of  Goods  in  Original  Package, 

702. 

(15)  Tax  on  Merchants  and  Peddlers,  703. 

(16)  Tax  on  Merchandise  Brokers,  707. 

(17)  Tax  on  Business  of  Local  Agency  as  Real  Vendor,  708. 

(18)  Tax  on  Money  or  Exchange  Brokers,  708. 

(19)  Tax  on  Sale  6f  Sunday  Newspapers,  708. 

(20)  Tax  on  Business  of  Dealing  in  Futures,  708. 

(21)  Tax  on  Drummers,  Canvassers,  and  Sample  Peddlers, 

709. 

(a)  In  General,  709. 

(b)  Maintaining    Distributing  Point  within    the 

Stale,  713. 

(c)  Absence  of  Discrimination  in  Favor  of  Domes- 

tic Commerce,  714. 

(d)  Title  Retained  by  Vendor  until  Purchase  Price 

Paid,  715. 

(e)  When  Deliveries  Made  by  Same  Agents,  715. 
(/)  When  Deliveries  Made  by  Other  Agents,  716, 

(22)  Tax  on  Use  of  Trading  Stamps,  717. 

(23)  Tax  on  Mail  Order  Business,  717. 

(24)  Tax  on  Lightning  Rod  Agents,  717. 

(25)  Taxation  of  Property  in  Transit,  718. 

(26)  Tax  on  Sale  of  Oil  Delivered  from  Tank  Car,  719. 

(27)  Taxation  of  Exports,  720. 

(28)  Taxation  of  Property  Intended  for  Export,  720. 

(29)  Tax  on  Buying  Goods  for  Export  from  State,  721. 

(30)  Taxation  of  Receipts  of  Foreign  Building  and  Loan 

Association,  722. 

(31)  Tax  on  Packing  House  Business,  722. 

(32)  Insurance,  722. 

(a)  Tax  on  Gross  Income,  722. 

(6)   Tax  on  Insurance  Premiums,  723. 

(c)  Tax  on  Insurance  Agents,  723. 

(33)  Tax  on  Commercial  Agencies,  723. 

(34)  Tax  on  Emigration  Agents,  724. 

(35)  Licenses  for  Using  Vehicles  on  Public  Streets,  724. 

(36)  Taxation  of  Sale  of  Convict  Made  Goods,  725. 

(37)  Stamp  Taxes,  725. 

(a)  On  Passenger  Contracts,  725. 

(b)  On  Foreign  Bills  of  Exchange,  725. 


Abt.  I,  sec.  8]  CONSTITUTION  425 

(38)  Taxation  of  Bonds  and  Credits,  725. 

(39)  Tax  on  Income  from  Interstate  Business,  726. 

(40)  Tax  on  Inheritance  or  Succession,  726. 

(41)  Taxation  of  Live  Stock  Grazing  in  the  State,  726. 

(42)  Tax  j or  Privilege  of  Fishing,  726. 

(43)  License  on  Business  of  Packing  or  Canning  Oysters, 

727. 

(44)  License  for  Residing  upon  Watercraft,  727. 

(45)  Tax  on  Laundry  Business,  727. 
X.  "  With  the  Indian  Tribes,"  728. 

1.  In  General,  728. 

2.  Effect  of  Grant  of  Citizenship,  728. 

3.  Recognition  of  Civil  Rights,  729. 

4.  Regulating  Ownership  and  Distribution  of  Property,  729. 

5.  Grant  of  Rights  of  Way,  729. 

6.  Power  to  Prohibit  or  Regulate  Intercourse,  730. 

7.  Executory  Contracts  of  Indians,  730. 

8.  Power  to  Suppress  Disturbances,  730. 

9.  Prohibiting  and  Regulating  Sale  of  Intoxicating  Liquors,  731. 
10.  When  Included  within  the  Limits  of  a  State,  732. 

a.  In  General,  732. 

b.  Jurisdiction  of  Crimes,  733. 

(1)  In  General,  733. 

(2)  Offenses  Committed  Outside  Reservation,  734. 

(3)  Murder  Committed  upon  Allotted  Land,  734. 

(4)  Taking  Liquor  upon  Allotted  Land,  734. 

c.  State  Tax  on  Goods  of  Traders,  734. 

I.  Grant  of  Power 
1.  To  Congress. —  It  is  Congress,  and  not  the  judicial  department,  to 
which  the  Constitution  has  given  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.    The  courts  can  never  take  the 
initiative  on  this  subject. 

Parkersburg,  etc.,  Transp.  Co.  v.  Park-  the  penalties   provided.     The   instrumen- 

ersburg,   (1882)    107  U.  S.  701,  2  S.  Ct.  tality   of   the   judiciary   can   be   invoked 

732,  27  U.  S.  (L.  ed.)  584.  only  by  the  government  to  give  effect  to 

its   laws,   civil  or   criminal,   but   the   ju- 

Congresa  has  the  exclusive  power,  un-  dicial  power  cannot  precede  that  of  legis- 

der  the   Constitution,    to    regulate    com-  la  t  ion.     The  rule  of  action  on  all  ques- 

merce  between  two  or  more  states,   but  tions  of  policy,  within  the  federal  powers, 

this  commercial   power   can   only   be  ex-  must  be  prescribed   by  Congress.     U.   S. 

erased   and    carried   out   by   legislation;  v.  Railroad  Bridge  Co.,  (1855)  6  McLean, 

and  when  this  shall  be  done,  any  violation  (U.  S.)   517,  27  Fed.  Cas.  No.  16,114. 
of  the  laws  will  subject  the  offenders  to 

2.  "To  regulate." —  To  regulate,  in  the  sense  intended,  is  to  foster,  pro- 
tect, control,  and  restrain,  with  appropriate  regard  for  the  welfare  of  those 
who  are  immediately  concerned  and  of  the  public  at  large. 
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In  re  Second  Employers'  Liability 
Cases,  (1912)  223  U.  S.  1,  32  S.  Ct.  169, 
56  U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N.  S.) 
44. 

The  constitutional  power  to  regulate 
includes  the  power  to  prohibit,  in  cases 
where  such  prohibition  is  in  aid  of  the 
lawful  protection  of  the  public.  Bennett 
r.  U.  S.,  (1912)  194  Fed.  630.  See  Lottery 
Case,  (1903)  188  U.  S.  321,  23  S.  Ct. 
321,  47  U.  S.   (L.  ed.)   492;  Reid  v.  Colo- 


rado, (1902)  187  U.  S.  137,  23  S.  Ct 
92,  47  U.  S.  (L.  ed.)  108;  Addyston  Pipe 
etc.,  Co.  t>.  U.  S.,  (1899)  175  U.  S.  211, 
20  S.  Ct.  96,  44  U.  S.  (L.  ed.)  136;  U.  S. 
t\  Joint-Traffic  Ass'n,  (1898)  171  U.  S. 
505,  19  S.  Ct.  25,  43  U.  S.  (L.  ed.)  259; 
Rhodes  c.  Iowa,  (1898)  170  U.  S.  412, 
18  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088;  U. 
S.  v.  Trans-Missouri  Freight  Ass'n,  (1897) 
166  U.  S.  290,  17  S.  Ct.  540,  41  U.  S. 
(L.  ed.)  1007;  U.  S.  v.  Marigold,  (1850) 
9  How.  560,  13  U.  S.  (L.  ed.)  257. 


3.  "Among  the  Several  States  " — a.  In  General. —  The  word  "  among 
the  several  states"  distinguish  between  the  commerce  which  concerns 
more  states  than  one,  and  that  commerce  which  is  confined  within  one  state 
and  does  not  affect  other  states. 


Minnesota  Rate  Cases,  (1913)  230  U. 
S.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.) 
1511,  Ann.  Cas.  1916A  18,  48  L.  R.  A. 
(N.  S.)  1151.  See  also  Gibbons  v.  Ogden, 
(1824)  9  Wheat.  (U.  S.)  1,  6  U.  S. 
(L.  ed.)   23. 

The  phrase  "  among  the  several  states  " 
and  "  to  make  all  laws  which  shall  be 
necessary  and  proper"  for  the  purpose 
have  been  considered  by  this  court  so 
often  and  in  such  varied  connections  that 
some  propositions  bearing  upon  the  extent 
and  nature  of  this  power  have  come  to 
be  so  firmly  settled  as  no  longer  to  be 
open  to  dispute,  among  them  being  these: 
1.  The  term  "  commerce "  comprehends 
more  than  the  mere  exchange  of  goods. 


It  embraces  commercial  intercourse  in  all 
its  branches,  including  transportation  of 
passengers  and  property  by  common  car- 
riers whether  carried  on  by  water  or  by 
land.  2.  The  phrase  "  among  the  several 
states "  marks  the  distinction,  for  the 
purpose  of  governmental  regulation,  be- 
tween commerce  which  concerns  two  or 
more  etates  and  commerce  which  is  con- 
fined to  a  single  state  and  does  not  affect 
other  states,  the  power  to  regulate  the 
former  being  conferred  upon  Congress  and 
the  regulation  of  the  latter  remaining 
with  the  states  severally.  In  re  Second 
Employers'  Liability  Cases,  (1912)  223 
U.  S.  1,  32  S.  Ct.  169,  56  U.  S.  (L.  ed.) 
327,  38  L.  R.  A.   (N.  S.)   44. 


6.  District  op  Columbia.— Although  it  may  be  that  the  District  of 
Columbia  cannot  rightfully  be  treated  as  a  state  within  the  meaning  of  the 
Constitution  in  considering  the  question  of  the  power  of  Congress  to  regu- 
late commerce  as  between  the  District  and  the  several  states,  it  is  not  fair  to 
presume,  in  the  absence  of  an  express  declaration  to  that  effect,  that  Con- 
gress intended  to  disregard  the  settled  principle  of  commercial  intercourse 
of  the  country,  which  prohibits  a  state  from  imposing  a  license  tax  upon 
persons  representing  owners  of  property  outside  of  the  state,  for  tho 
privilege  of  soliciting  orders  within  it,  as  agents  of  such  owners,  for  prop- 
erty to  be  shipped  to  persons  wthin  the  state. 


Beitzell  v.  District  of  Columbia,  (1903) 
21  App.  Cas.   (D.  C.)  60. 

"  If  Chief  Justice  Marshall's  ruling,  in 
Hepburn  v.  EUzey,  (1804)  2  Cranch 
(U.  S.)  445,  is  to  be  the  guide  in  con- 
struing the  meaning  of  the  word  '  state ' 
as  found  in  the  Constitution,  it  may  seem 
difficult   to   find  in  the  commerce  clause 


authority  to  forbid  shipments  from  any 
state  to  a  territory  or  to  the  District  of 
Columbia.  I  am  not  myself  expressing  an 
opinion  on  the  constitutionality  of  an 
Act  of  Congress  regulating  commerce 
from  a  state  to  the  District  of  Columbia. 
I  am  inclined  to  think  that  the  implica- 
tion from  the  decision  in  Stoutenburgh  v. 
Hennick,   (1889)    129  U.  S.   141,  and  the 
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language  of  Mr.  Justice  Holmes  in  Hanley  Columbia  *  *  *  it  is  not  commeree 
c.  Kansas  City  Southern  R.  Co.,  ( 1903 )  among  the  citizens  of  the  several  states/  " 
187  U.  S.  619,  are  sufficient  to  prevent  a  D.  S.  v.  Whelpley,  (1903)  125  Fed.  617. 
subordinate  federal  court  from  holding  See  Stoutenburgh  v.  Hennick,  (1889)  129 
such  an  enactment  invalid,  even  if  so  in-  TJ.  S.  147,  9  S.  Ct.  256,  32  U.  S.  (L.  ed.) 
clined.  I  am,  however,  arguing  that  Con-  637,  and  District  of  Columbia  t?.  Huma- 
gress,  or  some  of  its  members,  may  have  son,  (1875)  2  MacArthur  (D.  C.)  158, 
doubted  the  power  of  Congress  to  forbid  noted  infra,  under  IX.  2.  xl.  (21)  Power 
shipments  of  lottery  tickets  from  a  state  of  States  —  State  and  Municipal  Legisla- 
te* a  territory  or  to  the  District  of  Colum-  Hon  Affecting  Commerce  —  State  Taxa- 
bia.  It  was  said  in  the  dissenting  opinion  tion  —  Taw  on  Drummers,  Canvassers,  and 
of  Mr.  Justice  Miller  in  Stoutenburgh  v.  Peddlers,  p.  709;  Georgetown  (?.  Davidson, 
Hennick,  supra:  'Commerce  by  a  citizen  (1868)  6  D.  C.  278,  under  Power  of 
of  one  state,  in  order  to  come  within  the  States  —  State  and  Municipal  Legislation 
constitutional  provision,  must  be  com-  Affecting  Commerce  —  Inspection  Laws  — 
merce  with  a  citizen  of  another  state;  Inspection  in  Transit  through  the  State, 
and  where  one  of  the  parties  is  a  citizen  infra,  p.  533. 
of    a    territory,    or    of    the    District    of 

c.  Territories. —  Does  this  clause  include  commerce  between  a  state  and 
a  territory  of  the  United  States?  "  The  latter  is  a  state  —  a  collection  of 
persons  occupying  a  certain  territory,  with  a  legislative  and  executive 
organization  —  in  the  large  and  general  sense  of  the  word.  But  a  territory 
is  not  a  member  of  the  Union  formed  by  the  Constitution,  and  '  the  several 
states  *  referred  to  therein  among  whom  Congress  may  regulate  commerce 
are  only  those  embraced  in  such  Union.  Congress  has  power  to  regulate 
commerce  in  the  territories  by  virtue  of  its  general  power  over  them.  But 
it  has  no  power  over  the  internal  commerce  of  a  state,  and  its  power  over 
the  external  commerce  thereof  is  apparently  qualified  by  the  condition  that 
it  is  with  a  foreign  state,  a  state  of  the  Union,  or  an  Indian  tribe  of  the 
United  States,  in  which  category  the  territory  of  Washington  is  not 
included.  'With  this  suggestion  of  the  question,  I  leave  it." 

Per  Deady,  J.,  in  Ex  p.  Hanson,  (1886)  Co.,    (1906)    203  U.  S.  38,  27  S.  Ct.   1, 

28  Fed.  131,  citing  In  re  Bryant,   (1865)  51  U.  S.   (L.  ed.)    78;   Farris  t>.  Hender- 

Deady  (U.S.)  118,  4  Fed.  Cas.  No.  2,067;  son,    (1893)    1    Okla.   388,   33   Pac.   380; 

The  Ullock,   (1884)   9  Sawy.  (U.  S.)  634,  Butner  tf.  Western  Union  Tel.  Co.,  (1894) 

19   Fed.   207;    The   Abercorn,    (1886)    26  2  Okla.  234,  37  Pac.  1087. 
Fed.  877.   See  McLean  v.  Denver,  etc.,  R. 

4.  Relation  to  Admiralty  and  Maritime  Jurisdiction.  (See  also  Article 
III,  sec.  2,  that  "  the  judicial  power  shall  extend  *  *  *  to  all  cases 
of  admiralty  and  maritime  jurisdiction." ) — Congress  has  undoubted 
authority  under  the  commercial  power,  if  no  other,  to  introduce  such 
changes  as  are  likely  to  be  needed.  The  scope  of  the  maritime  law  and  that 
of  commercial  regulation  are  not  conterminous,  but  the  latter  embraces 
much  of  the  largest  portion  of  ground  covered  by  the  former.  Under  it 
Congress  has  regulated  the  registry,  enrolment,  license,  and  nationality  of 
ships  and  vessels;  the  method  of  recording  bills  of  sale  and  mortgages 
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thereon;  the  rights  and  duties  of  seamen;  the  limitations  of  the  responsi- 
bility of  shipowners  for  the  negligence  and  misconduct  of  their  captains 
and  crews;  and  many  other  things  of  a  character  truly  maritime. 


The  Lottawaima,  (1874)  21  Wall.  577, 
22  U.  S.  (L.  ed.)  654.  See  also  Provi- 
dence, etc.,  Steamship  Co.  v.  Hill  Mfg.  Co., 
(1883)  109  U.  S.  589,  3  S.  Ct.  379,  617, 
27  U.  S.  (L.  ed.)  1038,  as  to  validity  of 
statute  limiting  vessel-owner's  liability. 

So  long  as  Congress  does  not  interpose 
to  regulate  the  subject,  the  rights  of 
materialmen  furnishing  necessaries  to  a 
vessel  in  her  home  port  may  be  regulated 
in  each  state  by  state  legislation.  "  State 
laws,  it  is  true,  cannot  exclude  the  con- 
tract for  furnishing  such  necessaries  from 
the  domain  of  admiralty  jurisdiction,  for 
it  is  a  maritime  contract,  and  they  can- 
not alter  the  limits  of  that  jurisdiction; 
nor  can  they  confer  it  upon  the  state 
courts  so  as  to  enable  them  to  proceed 
in  rem  for  the  enforcement  of  liens  cre- 
ated by  such  state  laws,  for  it  is  exclu- 
sively conferred  upon  the  District  Courts 


of  the  United  States.  They  can  only 
authorize  the  enforcement  thereof  by  com- 
mon-law remedies,  or  such  remedies  as 
are  equivalent  thereto.  But  the  District 
Courts  of  the  United  States  having  juris- 
diction of  the  contract  as  a  maritime  one 
may  enforce  liens  given  for  its  security, 
even  when  created  by  the  state  laws." 
The  Lottawanna,  (1874)  21  Wall.  580, 
22  U.  S.  (L.  ed.)   654. 

Admiralty  and  maritime  jurisdiction, 
ceded  to  the  general  government,  did  not 
pass  the  waters  where  that  jurisdiction 
exists,  or  any  territory,  and  hence,  no 
general  jurisdiction  over  them,  but  only 
over  that  specific  matter  of  admiralty 
jurisdiction,  the  rest  remaining  in  the 
state  contiguous.  U.  S.  c.  New  Bedford 
Bridge,  (1847)  1  Woodb.  &  M.  (U.  S.) 
401,  27  Fed.  Cas.  No.  15,867. 


5.  Application  of  Principles  of  Common  Law. — The  principles  of  the 
common  law  are  operative  upon  all  interstate  commercial  transactions 
except  so  far  as  they  are  modified  by  congressional  enactment. 


Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  (1901).  181  U.  S.  101,  21  S.  Ct.  561, 
45  U.  S.  (L.  ed.)  765,  in  which  case  the 
court  said :  "  There  is  no  body  of  fed- 
eral common  law  separate  and  distinct 
from  the  common  law  existing  in  the  sev- 
eral states,  in  the  sense  that  there  is  a 
body  of  statute  law  enacted  by  Congress 
separate  and  distinct  from  the  body  of 
the  statute  law  enacted  by  the  several 
states.  But  it  is  an  entirely  different 
thing  to  hold  that  there  is  no  common 
law  in  force  generally  throughout  the 
United  States,  and  that  the  countless 
multitude  of  interstate  commercial  trans- 
actions are  subject  to  no  rules  and  bur- 
dened by  no  restrictions  other  than  those 
expressed  in  the  statute  of  Congress." 

.  The  power  to  regulate  all  interstate 
commerce  may  be  exercised  without  legis- 
lation as  well  as  with  it.  By  refraining 
from  action  Congress,  in  effect,  adopts  as 
its  own  regulations  those  which  the  com- 
mon law  or  the  civil  law,  where  that 
prevails,  has  provided  for  the  government 
of  such  business,  and  those  which  the 
states,  in  the  regulation  of  their  domestic 
concerns,  have  established  affecting  com- 
merce, but  not  regulating  it  within  the 
meaning  of  the  Constitution.  In  fact, 
congressional  legislation  is  only  neces- 
sary to  cure  defects  in  existing  laws  as 


they  are  discovered,  and  to  adapt  such 
laws  to  new  developments  of  trade.  Hall 
v.  De  Cuir,  (1877)  95  U.  S.  490,  24 
U.  S.  (L.  ed.)  547,  reversing  Decuir  €. 
Benson,  (1875)  27  La.  Ann.  1. 

Unjust  discrimination  in  rates.—  A  con- 
stitutional question  is  not  presented  every 
time  a  court  has  occasion  to  apply  the 
well-settled  rules  of  the  common  law  regu- 
lating and  defining  the  rights,  duties,  and 
obligations  of  common  carriers,  whether 
the  carriage  be  intrastate  or  interstate. 
Murray  v.  Chicago,  etc.,  R.  Co.,  (1899) 
92  Fed.  868,  in  which  case  it  was  held 
that  an  action  would  lie  for  unjust  dis- 
crimination for  overcharges  on  freight, 
and  the  court  said :  "  For  more  than  a 
century  the  federal  courts,  in  the  absence 
of  a  statute  or  other  obligatory  rule  of 
decision,  have  had  recourse  to  the  com- 
mon law  for  rules  of  decision  in  the  trial 
of  causes  in  those  courts,  and  have,  in 
cases  where  that  law  furnished  an  appro- 
priate rule  of  decision,  rested  their  judg- 
ments upon  it.  The  same  may  be  said 
of  the  admiralty  law,  the  law  merchant, 
the  principles  of  equity  jurisprudence,  and, 
in  a  restricted  and  qualified  sense,  of  the 
civil  law.  It  never  was  supposed  that 
the  federal  court*  were  denied  the  priv- 
ilege of  resorting  to  any  or  all  of  these 
sources  of  information  for  the  purpose  of 
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enlightening  their  judgment  upon  any 
question  presented  for  their  determina- 
tion in  the  trial  of  a  cause."     Affirming 

(1894)  62  Fed.  24. 

In  an  action  for  damages  alleged  to 
have  accrued  by  reason  of  unjust  discrim- 
ination in  rates,  the  court  said:  "It  is 
argued  that  the  petition  did  not  state  a 
cause  of  action.  The  reasons  given  for 
this  contention  are  that  the  pleading  at- 
tacked declared  upon  a  contract  for  inter- 
state business;  that  the  regulation  of 
such  business  rests  exclusively  with  Con- 
gress; that  the  statutes  of  Nebraska,  by 
which  it  was  sought  to  establish  rules 
on  the  subject,  were  ineffective;  that  there 
was  no  regulative  national  law  applicable 
and  no  rules  of  the  common  law  in  force 
or .  recognized  as  national  rules,  or  en- 
forceable within  the  nation  as  an  entirety, 
or  within  the  states  composing  it,  or  any 
one  thereof,  which,  in  the  absence  of 
statutory  enactment  by  Congress,  might 
be  invoked  and  be  governable.  In  the 
case  of  Gatton   r.   Chicago,  etc.,   R.   Co., 

(1895)  95  Iowa  112,  the  subject  of  the 
existence  in  the  United  States  of  the  com- 
mon law  as  national  law  was  discussed, 
and  it  was  decided  in  the  negative.  In 
the  opinion  in  Swift  v.  Philadelphia,  etc., 
R.  Co.,  (1893)  58  Fed.  Rep.  858,  it  was 
said :  '  Congress  has  not  adopted  the 
common  law  of  England  as  a  national 
municipal  law.  The  courts  of  the  United 
States  have  many  occasions  to  enforce  the 
common  law,  but  in  every  instance  it  has 
been  as  the  municipal  law  of  the  state 
by  which  the  subject-matter  was  affected/ 
The  decision  was  to  the  effect  that  the 
common  law  was  not  in  force  as  a  na- 
tional rule,  and  the  exaction  of  unreason- 
able charges  by  a  common  carrier  was  a 
matter  to  be  regulated  by  national  law, 
and  in  the  absence  of  any  such  law  the 
common  law  as  in  force  in  a  state  could 
not  prevail.  In  the  opinion  in  Murray  v. 
Chicago,  etc.,  R.  Co.,  (1894)  62  Fed.  Rep. 
24,  the  matter  was  fully  considered,  and 
it  was  decided  that  the  courts  of  the 
United  States  would  recognize  and  en- 
force, in  the  absence  of  congressional 
legislation,  the  rules  of  general  juris- 
prudence in  any  case  and  define  the  duties 
and  obligations  of  the  parties  thereunder. 
In  Chicago,  etc.,  R.  Co.  17.  Solan,  (1898) 
169  U.  S.  133,  the  proposition  that  there 
was  in  full  force  a  law  of  general  juris- 
prudence, and  that  it  might  be  applied  in 
a  state  court  or  in  a  federal  court,  was 
given  full  recognition.  (See  also  on  this 
Bubject  6  Am.  and  Eng.  Encyc.  of  Law 
[2d  ed.l  285,  286.)  We  are  satisfied 
from  a  review  of  the  subject  that  in 
actions  of  the  nature  of  the  present,  in 
the  absence  of  national  legislation,  the 
principles  of  the  common  law  or  general 
jurisprudence  of  the  state  of  the  action 


are  applicable  and  may  be  asserted  and 
enforced,  and  in  this  state  the  common- 
law  right  of  action  is  accorded  full  force 
and  scope.  ( Chicago,  etc.,  R.  Co.  i?.  Witty, 
(1891)  32  Neb.  275;  Atchison,  etc.,  R. 
Co.  v.  Lawler,  (1894)  40  Neb.  356;  Mis- 
souri Pac.  R.  Co.  v.  Tietken,  (1896)  49 
Neb.  130;  Chicago,  etc.,  R.  Co.  v.  Gard* 
iner,  (1897)  51  Neb.  70;  St.  Joseph,  etc., 
R.  Co.  17.  Palmer,  (1893)  38  Neb.  463; 
Union  Pac.  R.  Co.  v.  Vincent,  (1899)  58 
Neb.  171.)  It  follows  that  this  argunient 
is  without  avail."  Western  Union  .Tel. 
Co.  v.  Call  Pub.  Co.,  (1899)  58  Neb.  195, 
79  N.  W.  519. 

Negligence  in  failing  to  deliver  tele- 
gram.—  A  telegraph  company  is  not  pro- 
tected against  the  consequences  of  its 
negligence  in  failing  to  deliver  a  message 
by  reason  of  the  fact  that  it  is  an  in- 
strumentality of  and  engaged  in  inter- 
state commerce.  Western  Union  Tel.  Co. 
17.  Mellon,  (1898)  100  Tenn.  429,  45  S. 
W.  443. 

Contra. —  There  is  not,  and  never  has 
been,,  any  jurisdiction  at  common  law  over 
commerce  between  the  states.  Sheldon  17. 
Wabash  R.  Co.,   (1900)    105  Fed.   786. 

"  The  right  to  recover  from  common 
carriers  for  unreasonable  exactions  must 
be  found  in  some  positive  law  of  the  land 
applicable  to  the  case  in  hand.  Such  a 
prohibition  is  in  fact  found  in  the  com- 
mon law,  but  it  is  not  applicable  to  the 
case  in  hand,  unless  there  be  a  common 
law  of  the  United  States,  as  a  distinct 
sovereignty;  because  the  regulation  of  the 
rates  upon  which  the  suit  is  dependent  is 
within  the  scope  of  interstate  commerce 
and  an  exclusively  national  affair,  in 
which  the  need  of  uniformity  is  impera- 
tive. There  is  no  common  law  of  the 
United  States  as  a  distinct  sovereignty, 
and  there  being  no  pronouncement  of 
Congress  upon  this  subject,  either  ex- 
pressly or  impliedly,  outside  of  the  Inter- 
state Commerce  Act,  and  this  action  not 
having  been  brought  under  the  Interstate 
Commerce  Act,  there  is  no  law,  either  of 
the  United  States  or  the  state,  applicable 
to  the  case  in  hand,  and  there  can  there- 
fore be  no  recovery."  Swift  v.  Phila- 
delphia, etc.,  R.  Co.,  (1894)  64  Fed.  60. 
See  also  Swift  v.  Philadelphia,  etc.,  R. 
Co.,   (1893)   58  Fed.  858. 

Any  rule  of  the  common  law  affecting 
interstate  shipments,  to  be  effectual  as  to 
such  shipments,  must  have  had  the  legis- 
lative sanction  of  Congress,  and  a  state 
cannot  authorize  a  recovery  of  over- 
charges for  freights  on  an  interstate  ship- 
ment involving  unjust  discriminations. 
Gatton  r.  Chicago,  etc.,  R.  Co.,  (1895)  9o 
la.  112,  63  N.  W.  589,  28  L.  R.  A.  556. 
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6.  National  Power  of  Eminent  Domain.  (See  also  Article  V  of 
Amendments:  "  nor  shall  private  property  be  taken  for  public  use,  with- 
out just  compensation.,,) — Whenever  it  becomes  necessary,  for  the  accom- 
plishment of  any  object  within  the  authority  of  Congress,  to  exercise  the 
right  of  eminent  domain  and  take  private  lands,  making  just  compensation 
to  the  owners,  Congress  may  do  this,  with  or  without  a  concurrent  act  of 
the  state  in  which  the  lands  lie. 


Luzton  v.  North  River  Bridge  Co., 
(1894)  153  U.  S.  530,  14  S.  Ct.  891,  38 
TT.  S.  (L.  ed.)  808. 

The  national  government  may  exercise 
the  power  of  eminent  domain  in  a  terri- 
tory occupied  by  an  Indian  nation  or 
tribe  as  well  as  in  the  several  states. 
The  lands  in  the  Cherokee  territory,  like 
the  lands  held  by  private  owners  every- 
where within  the  geographical  limits  of 
the  United  States,  are  held  subject  to  the 
authority  of  the  general  government  to 
take  them  for  such  objects  as  are  germane 
to  the  execution  of  the  powers  granted  to 
it;  provided  only,  that  they  were  not 
taken  without  just  compensation  being 
made  to  the  owner.  Cherokee  Nation  v. 
Southern  Kansas  R.  Go.,  (1890)  135  U.  S. 
657,  10  S.  Ct.  965,  34  U.  S.  (L.  ed.)  295, 
reversing  (1888)  33  Fed.  900. 

It  was  said  by  Taney,  C.  J.,  in  Martin 
v.  Waddell,  (1842).  16  Pet.  410,  10  U.  S. 
(L.  ed.)  997,  that  "when  the  Revolution 
took  place  the  people  of  each  state  became 
themselves  sovereign,  and  in  that  char- 
acter hold  the  absolute  right  to  all  their 
navigable  waters  and  the  soils  under 
them  for  their  own  common  use,  subject 
only  to  the  rights  since  surrendered  by 
the  Constitution  to  the  general  govern- 
ment." This  language  was  repeated  by 
McKinley,  J.,  in  Pollard  v.  Hagan,  (1845) 


3  How.  229,  11  U.  S.  (L.  ed.)  565.  The 
Constitution  of  the  United  States  confers 
no  power  of  eminent  domain  or  of  legis- 
lation over  state  territory,  except  that 
contained  in  the  sixteenth  clause,  eighth 
section,  first  article,  relating  to  the  seat 
of  government  and  places  purchased  with 
the  consent  of  the  state  for  forts,  maga- 
zines, etc.  Hence  it  was  said  by  the 
court  in  the  case  last  cited,  that,  even  if 
Georgia  had  in  her  compact  of  cession 
to  the  United  States  of  the  territory  of 
Alabama  granted  the  municipal  right  of 
sovereignty  and  eminent  domain,  "  such 
stipulation  would  have  been  void  and  in- 
operative, because  the  United  States  have 
no  constitutional  capacity  to  exercise 
municipal  jurisdiction,  sovereignty,  or 
eminent  domain  within  the  limits  of  a 
state  or  elsewhere,  except  in  the  cases  in 
which  it  is  expressly  granted."  Hence  it 
was  held  in  that  case  that  the  shores  of 
navigable  waters  and  the  soils  under  them 
were  not  granted  by  the  Constitution  of 
the  United  States,  but  were  reserved  to 
the  states  respectively,  and  that  Ala- 
bama, though  a  new  state,  had  after 
admission  the  same  rights,  sovereignty, 
and  jurisdiction  over  the  subject  as  the 
original  states.  This  was  reaffirmed  in 
Gilman  v.  Philadelphia,  (1865)  3  Wall. 
713,  18  U.  S.  (L.  ed.)  96;  Craig  v.  Kline, 
(1870)   65  Pa.  St.  410. 


n.  What  Constitutes  Interstate  and  Foreign  Commerce 

1.  Definition  and  Nature  —  a.  Commercial  Intercourse. —  Commercial 
intercourse  is  an  element  of  commerce  which  comes  within  the  regulating 
power  of  Congress. 


Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  C1877)  96  U."  S.  9,  24  U.  S. 
(L.  ed.)  708,  affirming  (1875)  2  Woods 
(U.  S.)  643,  19  Fed.  Cas.  No.  10.960. 
See  also  Welton  t?.  Missouri,  (1875)  91 
U.  S.  2S0,  23  U.  S.  (L.  ed.)  347,  reversing 
(1874)  55  Mo.  288;  Smith  v.  Turner, 
(1849)  7  How.  401,  12  U.  S.  (L.  ed.) 
702;  Corfield  v.  Coryell,  (1823)  4  Wash. 
(U.  S.)    371,  6  Fed.  Cas.  No.  3230;  The 


Lewellen,  (1868)  4  Biss.  (U.  S.)  156, 
15  Fed.  Cas.  No.  8,307;  Harbor  Improve- 
ments,  (1899)   22  Op.  Atty.-Gen.  647. 

Congress  possesses  the  power  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states,  and  it  is  well- 
settled  law  that  the  word  "  commerce,"  as 
used  in  the  Constitution,  comprehends 
navigation,  and  that  it  extends  to  every 
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Bpecies  of  commercial  intercourse  between 
the  United  States  and  foreign  nations 
and  to  all  commerce  in  the  several  states, 
except  such  as  is  completely  internal  and 
which  does  not  extend  to  or  affect  other 
states.  State  Tonnage  Tax  Cases,  (1870) 
12  Wall.  214,  20  U.  S.   (L.  ed.)   370. 

Commerce  with  foreign  nations  and 
among  the  states  embraces  not  only  sub- 
jects which  are  national  in  their  character 
and  require,  in  order  to  preclude  dis- 
criminating regulations  by  the  states, 
uniformity  of  regulation  affecting  all  the 
states,  but  also  such  matters  within  the 
purview  of  such  commerce  as  are  local 
in  their  nature  or  operation  and  can  be 
properly  regulated  by  provisions  adapted 
to  their  peculiar  circumstances.  Stockton 
«?.  Powell,  (1892)  29  Fla.  1,  10  So.  688, 
15  L.  R.  A.  42. 

Hot  applicable  to  transactions  wholly 
within  a  state. —  "  Commerce  with  foreign 
nations  must  signify  commerce  which  in 


some  sense  is  necessarily  connected  with 
these  nations,  transactions  which  either 
immediately,  or  at  some  stage  of  their 
progress,  must  be  extraterritorial.  The 
phrase  can  never  be  applied  to  transac- 
tions wholly  internal,  between  citizens  of 
the  same  community,  or  to  a  polity  and 
laws  whose  ends  and  purposes  and  opera- 
tions are  restricted  to  the  territory  and 
soil  and  jurisdiction  of  such  community: 
Nor  can  it  be  properly  concluded  that, 
because  the  products  of  domestic  enter- 
prise in  agriculture  or  manufactures,  or 
in  the  arts,  may  ultimately  become  the 
subjects  of  foreign  commerce,  the  control 
of  the  means  or  the  encouragements  by 
which  enterprise  is  fostered  and  protected 
is  legitimately  within  the  import  of  the 
phrase  foreign  commerce,  or  fairly  im- 
plied in  any  investiture  of  the  power  to 
regulate  such  commerce."  Veazie  i?.  Moor, 
(1852)  14  How.  573,  14  U.  S.  (L.  ed.) 
545,  affirming  (1850)  32  Me.  343,  (1849) 
31  Me.  360. 


The  words  of  the  grant  comprehend  every  species  of  commercial  intercourse 
between  the  United  States  and  foreign  nations. 


Gibbons  v.  Odgen,  (1824)  9  Wheat.  1, 
6  U.  S.  (L.  ed.)  23.  See  also  Adair  v. 
U.  S.,  (1908)  208  U.  S.  161,  28  S.  Ct. 
277,  52  U.  S.  (L.  ed.)  436,  13  Ann.  Cas. 
764;  Western  Union  Tel.  Co.  v.  Atlantic, 
etc.,  Tel.  Co.,  (1869)  5  Nev.  109. 

Commerce  with  foreign  nations  means 
trade  and  intercourse.  It  means  com- 
mercial intercourse  between  nations  and 
parts  of  nations  in  all  its  branches. 
Henderson  t?.  New  York,  (1875)  92  U.  S. 
270,  23  U.  S.  (L.  ed.)  543. 

Commerce  with  foreign  nations  means 


commerce  between  citizens  of  the  United 
States  and  citizens  or  subjects  of  foreign 
governments  as  individuals.  U.  S.  v. 
Holliday,  (1865)  3  Wall.  417,  18  U.  S. 
(L.  ed.)    182. 

Commerce  among  the  states  consists  of 
intercourse  and  traffic  between  their 
citizens.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, J1885)  114  U.  S.  203,  5  S.  Ct. 
826,  29  U.  S.  (L.  ed.)  158.  See  also 
Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  (1899) 
175  U.  S.  241,  20  S.  Ct.  96,  44  U.  S. 
(L.  ed.)  136,  modifying  (1898)  85  Fed. 
271. 


As  to  contracts.—"  It  was  said  that  the  shipment  of  commodities  contained 
two  elements,  one  the  obligation  arising  from  the  duty  of  the  carrier  to 
receive  and  carry  without  express  contract,  and  the  other  such  obligation  as 
arises  from  contracts  made  concerning  the  shipment  not  embraced  in  the 
duty  which  rested  by  law  upon  the  carrier  in  the  absence  of  contract,  the 
latter  being  illustrated  by  C.  (X  D.  contracts.  These  two  classes  of  obliga- 
tions, it  was  pointed  out,  arising  from  different  sources,  were  controlled  by 
a  consideration  of  the  source  whence  they  sprang,  the  one,  the  duty  inde- 
pendent of  contract,  being  commerce,  and  the  other,  the  duty  depending 
upon  express  contract  in  a  sense  independent  of  commerce,  being  governed 
by  the  law  controlling  contracts ;  that  is  to  say,  the  one  being  controlled  by 
the  commerce  clause  and  the  other  by  the  law  of  the  state.    And  from  these 
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generalizations  it  was  concluded  that  however  complete  and  efficacious  was 
the  control  of  the  Constitution  of  the  United  States  over  the  obligation 
resulting  from  shipments  in  the  proper  sense,  it  was  clear  that  the  power  of 
the  state  was  complete  over  the  other  class  of  obligations,  those  arising 
from  distinct  contracts,  and  hence  the  act  imposing  the  burden  on  the  con- 
tract to  collect  on  delivery  did  not  reach  over  into  the  domain  of  shipment, 
was  independent  of  the  same,  and  therefore  was  not  repugnant  to  the  com- 
merce clause.  But  we  think  it  is  a  sufficient  answer  to  say  that  the 
reasoning  referred  to  rests  upon  a  misconception  of  the  elementary  notion 
of  interstate  commerce  as  inculcated  and  upheld  from  the  beginning  and  as 
enforced  in  a  line  of  decisions  of  this  court  beginning  with  the  very  birth  of 
the  Constitution  and  which  in  its  fundamental  aspect  has  undergone  no 
change  or  suffered  no  deviation;  that  is,  that  the  interstate  commerce 
which  is  subject  to  the  control  of  Congress  embraces  the  widest  freedom, 
including  as  a  matter  of  course  the  right  to  make  all  contracts  having  a 
proper  relation  to  the  subject.' ' 

Rosenberger  t>.  Pacific  Express  Co.,   (1916)   241  U.  S.  48,  36  S.  Ct.  510,  60  U.  B. 
(L.  ed.)   880. 

ft.  Purchase  and  Sale  op  Commodities. —  Interstate  commerce  includes 
the  purchase,  sale,  and  exchange  of  commodities. 

Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  ( 1899)  Commerce  is  defined  to  be  "  an  exchange 

175   U.   S.   241,   20   S.   Ct.   96,   44   U.   S.  of  commodities."    But  this  definition  does 

(L.  ed.)    136,  modifying   (1898)    85  Fed.  not  convey  the  full  meaning  of  the  term. 

271.      See   also   Gloucester    Ferry   Co.   v.  It  includes  "  navigation  and  intercourse.* 

Pennsylvania,    (1885)    114   U.   S.    203,   5  Transportation  of  passengers  is  a  part  of 

S.  Ct.  826,  29  U.  S.   (L.  ed.)    158;  Navi-  commerce.     Smith   t?.    Turner,    (1849)    7 

gable  Waters,    (1899)    22  Op.   Atty.-Gen.  How.  401,  12  U.  S.   (L.  ed.)    702. 
501;    Harbor    Improvements,    (1899)    22 
Op.  Atty.-Gen.  647. 

c.  Transportation  of  Persons  and  Property. —  Commerce  is  traffic,  but 
it  is  more.    It  embraces  also  transportation  by  land  and  water. 

Chicago,  etc.,  R.  Co.  v.  Fuller,    (1873)  dyston   Pipe,   etc.,   Co.   t?.   U.    S.,    (1899) 

17  Wall.   568,  21  U.  S.    (L.  ed.)    710.  175   U.   S.   241,   20   S.  Ct.   96,  44  U.  S. 

(L.  ed.)    136,  modifying   (1898)    85  Fed. 

Interstate  commerce   consists  of   inter-  271.      See   also   Gloucester    Ferry  Co.  *. 

course  and  traffic  between  the  citizens  or  Pennsylvania,  (1885)   114  U.  S.  203,  5  S. 

inhabitants    of    different    states,    and    in-  Ct.  826,  29  U.  S.   (L.  ed.)    158;  Smith  c 

eludes  not  only  the  transportation  of  per-  Turner,    (1849)     7    How.    401,    12   U.   S. 

sons  and  property  and  the  navigation  of  (L.    ed.)    702;    Pacific   Coast   Steam-Ship 

public  waters  for  that  purpose,  but  also  Co.  v.   Railroad  Com'rs,    (1883)    18  Fed. 

the  purchase,  sale,  and  exchange  of  com-  11;    Navigable    Waters,     (1899)    22    Op. 

modities.     If,  therefore,  an  agreement  or  Atty.-Gen.     501;     Harbor     Improvements, 

combination   directly    restrains  not   alone  (1899)    22  Op.  Atty.-Gen.  647;  People  r. 

the  manufacture,  but  the  purchase,  sale,  Raymond,    (1868)    34   Cal.   497;    Bennett 

or  exchange  among  the  several  states,  of  v.  American  Express  Co.,    (1891)  83  Me. 

a  manufactured  commodity,  it  is  brought  236,  22  Atl.   159,  23  Am.   St.  Rep.  774, 

within  the  provisions  of  the  statute.    Ad-  13  L.  R.  A.  33. 
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The  transportation  of  freight  or  of  the 
subjects  of  commerce  for  the  purpose  of 
exchange  or  sale  is  a  constituent  of  com- 
merce itself.  State  Freight  Tax  Case, 
(1872)  15  Wall.  275,  21  U.  S.  (L.  ed.) 
146,  reversing  Tonnage  Tax  Cases,  (1860) 
62  Pa.  St.  286. 

"  Transportation  for  others,  as  an  inde- 
pendent business,  is  commerce,  irrespec- 
tive of  the  purpose  to  sell  or  retain  the 
goods  which  the  owner  may  entertain 
with  regard  to  them  after  they  shall  have 
been  delivered."  Hanley  v.  Kansas  City 
Southern  R.  Co.,  (1903)  187  U.  S.  619, 
23  S.  Ct.  214,  47  U.  S.   (L.  ed.)   333. 

Commerce  with  foreign  nations,  and 
among  the  several  states,  can  mean  noth- 
ing more  than  intercourse  with  those  na- 


tions, and  among  those  states,  for  pur- 
poses of  trade,  be  the  object  of  the  trade 
what  it  may;  and  this  intercourse  must 
include  all  the  means  by  which  it  can 
be  carried  on,  whether  by  the  free  naviga- 
tion of  the  waters  of  the  several  states, 
or  by  a  passage  over  land  through  states, 
where  such  passage  becomes  necessary  to 
the  commercial  intercourse  between  the 
states.  Corfield  v.  Coryell,  (1823)  4 
Wash.  (U.  S.)  371,  6  Fed.  Cas.  No.  3,230. 

Commerce,  in  the  sense  used  in  the 
Constitution,  is  the  transportation  and  ex- 
change of  or  traffic  in  articles  or  com- 
modities between  different  states,  or  be- 
tween the  United  States  and  foreign 
countries  or  with  the  Indian  tribes.  Mc- 
Guire  v.  State,  (1885)  42  Ohio  St.  534. 


Transportation  of  persons  as  well  as  of  property  is  commerce,  and  Con- 
gress may  regulate  the  interstate  transportation  of  persons. 


Hoke  v.  U.  S.,  (1913)  227  U.  S.  308, 
33  S.  Ct.  281,  57  U.  S.  (L.  ed.)  523,  Ann. 
Cas.  1913B  905,  43  L.  R.  A.  (N.  S.)  906; 
Bennett  v.  U.   S.,    (1912)    194   Fed.  630. 

The  term  "  commerce "  comprehends 
more  than  the  mere  exchange  of  goods. 
It  embraces  commercial  intercourse  in  all 
its  branches,  including  transportation  of 
passengers  and  property  by  common  car- 
riers, whether  carried  on  by  water  or  by 
land.  In  re  Second  Employers'  Liability 
Cases;  Mondon  v.  New  York,  etc.,  R.  Co., 
(1912)  223  U.  S.  1,  32  S.  Ct.  169,  56 
U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N.  S.) 
44. 

Hie  word  "  commerce,"  as  used  in  the 
provision  of  the  Constitution  we  are  con- 
sidering, is  not  confined  to  mere  buying 
and  selling,  but,  as  was  (said  by  Chief 
Justice  Marshall  in  the  case  of  Gibbons 
r.  Ogden,  9  Wheat.  1,  189,  6  U.  S.  (L. 
ed.)  23:  "It  is  something  more;  it  is 
intercourse."    It  not  only  includes  traffic, 


or  buying  and  selling,  but  all  those  means 
and  methods  of  intercourse  which  are 
necessary  to  the  commercial  unity  of  the 
nation.  It  includes  the  transportation, 
with  all  its  means  and  facilities,  not 
only  of  the  property  in  which  they  deal, 
but  of  the  persons  of  the  people;  the 
transmission  of  information  from  state 
to  state,  including  telegraphic  communi- 
cation,- and  no  doubt  applies  as  well  to 
the  intangible  forces  now  fast  coming 
into  use  in  the  transmission  of  messages 
as  to  the  visible  wires  that  stretch  in 
physical  continuity  from  state  to  state. 
It  makes  no  difference  whether  the  pas- 
senger travels  for  business  or  pleasure, 
or  whether  the  message  is  a  friendly 
greeting,  or  relates  to  a  momentous  busi- 
ness contract.  All  alike,  in  passing  from 
state  to  state,  come  within  the  regulating 
powers  vested  in  the  national  Congress 
by  this  constitutional  provision.  Kansas 
City  v.  McDonald,  (Mo.  1916)  175  S.  W. 
917. 


d.  Navigation. —  Commerce  among  the  several  states  includes  the  navi- 
gation of  public  waters  for  the  purpose  of  the  transportation  of  persons  and 
property. 


Gloucester  Ferry  Co.  v.  Pennsylvania, 
(1885)  114  U.  S.  203,  5  8.  Ct.  826,  29 
U.  S.  (L.  ed.)  158.  See  also  State  Ton- 
nage Tax  Cases,  (1870)  12  Wall.  214, 
20  U.  8.  (L.  ed.)  370;  Pacific  Coast 
Steam-Ship  Co.  v.  Railroad  Com'rs,  (1883) 
18  Fed.  11;  The  Lewellyn,  (1868)  4  Biss. 
(U.  S.)  156,  15  sFed.  Cas.  No.  8,307; 
Blanchard  t>.  The  Brig  Martha  Washing- 

10  F.  S.  A.— 15 


ton,  (1860)  1  Cliff.  (U.  S.)  463,  3  Fed. 
Cas.  No.  1,513,  affirming  The  Martha 
Washington,  (1860)  3  Ware  (U.  S.)  245, 
16  Fed.  Cas.  No.  9,148. 

Commerce  with  foreign  nations  meludes 
navigation  as  the  principal '  means  bv 
which  foreign  intercourse  is  effected.  To 
regulate  this  trade  and. intercourse  is  to 
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prescribe  the  rules  by  which  it  shall  be 
conducted.  Henderson  v.  New  York, 
(1875)  92  U.  S.  270,  23  U.  S.  (L.  ed.) 
543. 

Commerce  includes  navigation.  The 
power  to  regulate  commerce  comprehends 
the  control  for  that  purpose,  and  to  the 
extent  necessary,  of  all  the  navigable  wa- 
ters of  the  United  States  which  are  acces* 
sible  from  a  state  other  than  those  in 
which  they  lie.  Oilman  v.  Philadelphia, 
(1865)  3  Wall.  724,  18  U.  S.  (L.  ed.)  96. 


The  word  "  commerce  "  is  to  be  consid- 
ered a  generic  term  comprehending  navi- 
gation, or  that  a  control  over  navigation 
is  necessarily  incidental  to  the  power  to 
regulate  commerce,  and  not  only  gives 
Congress  an  unlimited  power  over  the 
cargoes,  but  also  enables  that  body  to 
control  the  vehicles  in  which  they  are 
imported.  The  Brig  Wilson  v.  XJ.  S., 
(1820)  1  Brock.  (U.  S.)  423,  30  Fed. 
Caa.  No.  17,846.  See  also  Sweatt  v. 
Boston,  etc.,  R.  Co.,  (1871)  3  Cliff.  (U. 
S.)  339,  23  Fed.  Cas.  No.  13,684. 


e.  Means  and  Appliances  Necessarily  Employed. —  Commerce  em- 
braces appliances  necessarily  employed  in  carrying  on  transportation  by 
land  and  water. 


Chicago,  etc.,  R.  Co.  «.  Fuller,  (1873) 
17  Wall.  568,  21  U.  S.  (L.  ed.)  710. 
See  also  Pacific  Coast  Steam-Ship  Co.  t>. 
Railroad  Com'rs,  (1883)  18  Fed.  11; 
Sweatt  v.  Boston,  etc.,  R.  Co.,  (1871) 
3  Cliff.  (U.  S.)  339,  23  Fed.  Cas.  No. 
13,684;  The  Brig  Wilson  v.  U.  S.,  (1820) 
1  Brock.  (U.  S.)  423,  30  Fed.  Cas.  No. 
17,846;  Harbor  Improvements,  (1899)  22 
Op.  Atty.-Gen.  647. 

Commerce  is  not  confined  to  commercial 
transactions,  but  extends  to  seamen,  ships, 
navigation,  and  the  appliances  and  facil- 


ities of  commerce.    Stockton  t?.  Baltimore, 
etc.,  R.  Co.,  (1887)   32  Fed.  16. 

The  absolute  power  of  Congress  to 
regulate  commerce,  being  without  limit  or 
extent,  includes  the  power  to  regulate  the 
use  of  all  means  and  instrumentalities 
used  in  commerce,  whether  on  sea,  navi- 
gable rivers  and  lakes,  in  harbors  or  on 
land,  irrespective  of  whether  a  state  has 
attempted  to  regulate  the  same  matter 
or  not.  Navigable  Waters,  (1899)  22  Op. 
Atty.-Gen.  501. 


The  power  of  Congress  over  commerce  extends  to  all  the  instrumentalities  of 
such  commerce,  and  to  every  device  that  may  be  employed  to  interfere  witfy 
the  freedom  of  commerce  among  the  states  and  with  foreign  nations. 


Northern  Securities  Co.  v.  U.  S.,  (1904) 
193  U.  S.  344,  24  S.  Ct.  436,  48  U.  S. 
(L.  ed.)  679,  holding  that  Congress  had 
the  power  to  enact  the  Anti-Trust  Act 
of  July  2,  1890. 

"  Definitions  as  to  what  constitutes  in- 
terstate commerce  are  not  easily  given 
so  that  they  shall  clearly  define  the  full 
meaning  of  the  term.  We  know  from 
the  cases  decided  in  this  court  that  it  is 
a  term  of  very  large  significance.  It 
comprehends,  as  it  is  said,  intercourse 
for  the  purposes  of  trade  in  any  and  all 
its  forms,  including  transportation,  pur- 


chase, sale,  -and  exchange  of  commodities 
between  the  citizens  of  different  states, 
and  the  power  to  regulate  it  embraces 
all  the  instruments  by  which  such  com- 
merce may  be  conducted.  But  in  all  the 
cases  which  have  come  to  this  court  there 
is  not  one  which  has  denied  the  distinc- 
tion between  a  regulation  which  directly 
affects  and  embarrasses  interstate  trade 
or  commerce,  and  one  which  is  nothing 
more  than  a  charge  for  a  local  facility 
provided  for  the  transaction  of  such  com- 
merce." Hopkins  v.  U.  S.,  (1898)  171 
U.  S.  597,  19  S.  Ct.  40,  43  U.  S.  (L.  ed.) 
290. 


2.  Commerce  Carried  on  by  Corporations.— The  grant  of  power  is  gen- 
eral in  its  terms,  making  no  reference  to  the  agencies  by  which  commerce 
may  be  carried  on.  It  includes  commerce  by  whomsoever  conducted, 
whether  by  individuals  or  by  corporations. 


Gloucester  Ferry  Co.  v.  Pennsylvania, 
(1885)  114  U.  S.  204,  5  S.  Ct.  826,  29 
U.  8.  (L.  ed.)  158. 


"To  carry  on  interstate  commerce  is 
not  a  franchise  or  a  privilege  granted 
by  the  state;   it  is  a  right  which  every 


Art.  I,  sec.  8] 


CONSTITUTION 


435 


citizen  of  the  United  States  is  entitled  to 
exercise  under  the  Constitution  and  laws 
of  the  United  States;  and  the  accession 
of  mere  corporate  facilities,  as  a  matter 
of  convenience  in  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving 
them  of  such  right,  unless  Congress 
should  see  fit  to  interpose  some  contrary 
regulation  on  the  subject."  Crutcher  v. 
Kentucky,  (1891)  141  U.  S.  57,  11  S.  Ct. 
S51,  35  U.  S.  (L.  ed.)  649,  reversing 
(1889)   89  Ky.  6,  12  S.  W.  141. 

The  power  conferred  upon  Congress  to 
regulate  commerce  includes  as  well  com- 
merce carried  on  by  corporations  as  com- 
merce carried  on  by  individuals.  Paul 
v.  Virginia,  (1868)  8  Wall.  182,  19  U. 
S.  (L.  ed.)   357. 

In  carrying  on  foreign  and  interstate 
commerce,  corporations,  equally  with  in- 


dividuals, are  within  the  protection  of 
the  commercial  power  of  Congress,  and 
cannot  be  molested  in  another  state  by 
state  burdens  or  impediments.  Stockton 
v.  Baltimore,  etc.,  R.  Co.,  (1887)  32 
Fed.  14. 

In  the  carrying  on  of  interstate  com- 
merce corporations  are  guaranteed  the 
same  rights  and  are  entitled  to  the  same 
protection  as  individuals.  The  Supreme 
Court  in  Gloucester  Ferry  Co.  t\  Pennsyl- 
vania, (1885)  114  U.  S.  204,  5  S.  Ct.  826, 
29  U.  S.  (L.  ed.)  158,  expressly  held  that 
it  did  not  make  any  difference  whether 
such  commerce  is  carried  on  by  individ- 
uals or  by  corporations.  McNaughton 
Co.  t>.  McGirl,  (1897)  20  Mont.  128,  49 
Pac.  651,  63  Am.  St.  Rep.  610,  38  L.  R. 
A.  367. 


Congress  hag  visitatorial  power  over  state  corporations  in  the  exercise  of  its 
power  to  regulate  interstate  commerce. 

Interstate  Commerce  Commission  v.  Goodrich  Transit  Co.,   (1912)   224  U.  S.  194, 
32  S.  Ct.  436,  56  U.  S.  (L.  ed.)   729. 


3.  Particular  Transactions  —  a.  Transportation  of  Persons  and  Prop- 
erty— (1)  In  General. —  The  transportation  of  persons  and  goods  between 
different  states  and  between  the  states  and  foreign  countries  constitutes 
interstate  and  foreign  commerce. 


Philadelphia,  etc.,  Steamship  Co.  v. 
Pennsylvania,  (1887)  122  U.  S.  326,  7 
S.  Ct.  1118,  30  U.  S.  (L.  ed.)  1200. 
See  also  Baird  v.  St.  Louis,  etc.,  R.  Co., 
(1890)  41  Fed.  592;  Indiana  v.  Pullman 
Palace  Car  Co.,  (1883)  16  Fed.  199; 
Sweatt  v.  Boston,  etc.,  R.  Co.,  (1871)  3 
Cuff.  (U.  S.)  339,  23  Fed.  Cas.  No.  13,684. 


Freight  carried  from  a  point  without 
the  state  to  some  point  within  the  state, 
and  freight  carried  from  some  point 
within  that  state  to  other  states,  is  as 
much  commerce  among  the  states  as  that 
which  passes  entirely  through  a  state 
from  its  point  of  original  shipment  to  its 
destination.  Fargo  t?.  Michigan,  (1887) 
121  U.  S.  238,  7  S.  Ct.  857,  30  U.  S. 
(L.  ed.)   888. 


The  transportation  of  live  stock  from 
state  to  state  is  a  branch  of  interstate 
commerce,  and  any  specified  rule  or  regu- 
lation in  respect  of  such  transportation, 
which  Congress  may  lawfully  prescribe  or 
authorize  and  which  may  properly  be 
deemed  a  regulation  of  such  commerce, 
is  paramount  throughout  the  Union. 
Reid  t>.  Colorado,  (1902)  187  U.  S.  146, 
23  S.  Ct.  92,  47  U.  S.  (L.  ed.y  108, 
affirming  (1902)  29  Colo;  333,  68  Pac 
228,  93  Am.  St.  Bep.  69. 

The  power  to  regulate  or  forbid  the  sale 
of  a  commodity,  after  it  has  been  brought 
into  the  state,  does  not  carry  with  it  the 
right  and  power  to  prevent  its  introduc- 
tion by  transportation  from  another  state. 
Bowman  v.  Chicago,  etc.,  R.  Co.,  (1888) 
125  U.  S.  500,  8  S.  Ct.  689,  1062,  31 
U.  S.    (L.  ed.)    700. 


His  transportation  of  oil  in  pipe  lines  from  one  state  to  another  is  inter- 
state commerce,  and  this  is  so  though  the  oil  transported  belongs  to  the 
owner  of  the  pipe  lines,  and  is  subject  to  the  regulating  power  of  Congress 
when  the  owner  of  the  lines  refuses  to  transport  for  others  but  purchases  the 
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oil  from  the  producers  and  thus  controls  the  business  in  the  territory 
served  by  the  lines. 

U.  S.  v.  Ohio  Oil  Co.,  (1914)  234  U.  S.  648,  34  S.  Ct.  956,  58  U.  S.  (L.  ed:)   1459. 

(2)  Railroad  Crossing  State  Line. —  Transportation  upon  a  railroad 
passing  through  more  states  than  one,  or  from  a  point  in  one  state  to  a  point 
in  another,  constitutes  commerce  between  the  states. 

Mobile,  etc.,  R.  Co.  v.  Sessions,  (1886)  28  Fed.  594. 

(3)  Operating  Street  Cars  over  Interstate  Bridge. —  The  transportation 
of  persons  in  street  cars  upon  continuous  and  connecting  tracks  across  a 
bridge  between  two  states  is  interstate  commerce. 

South  Covington,  etc.,  R.  Co.  v.  Covington,  (1914)  235  U.  S.  537,  35  S.  Ct.  158, 
59  U.  S.  (L.  ed.)   360,  L.  R.  A.  1915F  792. 

(4)  Railroad  or  Vessel  Forming  Link  on  Through  Route.—  Any  car- 
riage of  goods  which  crosses  a  state  line  is  interstate  commerce;  and  the 
fact  that  transportation  from  one  state  to  another  is  accomplished  in  whole 
or  in  part  through  the  agency  of  independent  and  unrelated  carriers  up  to 
and  from  the  state  line  does  not  affect  the  character  of  the  transaction  in 
this  respect.  For,  whenever  an  article  destined  to  a  place  without  the  state 
is  shipped  or  started  therefor,  it  becomes  the  subject  of  interstate  commerce, 
and  the  carriers  employed  in  the  transportation  thereof,  although  neither 
of  them  may  pass  from  one  state  to  the  other,  are  subject,  as  instruments  of 
such  commerce,  to  national  legislation  and  control. 

Em  p.  Koehler,   (1887)   30  Fed.  867.  A  steamer  plying  between  two  points 

within  a  state  is  engaged  in  commerce  be- 

A  link  in  a  through  line  of  road  over  tween  the  states  so  far  as  she  is  employed 

which  freight  and  passengers  are  carried  in  transporting  goods  destined  for  other 

into  and  out  of  the  state  is  engaged  in  states.    The  Daniel  Ball,  (1870)  10  WalL 

interstate    commerce.      Norfolk,    etc.,    R.  657,  19  U.  S.   (L.  ed.)    999. 
Co.   t>.   Pennsylvania,    (1890)    136   U.   S. 
114,  10  S.  Ct.  958,  34  U.  S.  (L.  ed.)  394. 

*;  (5)  Local  Part  of  Interstate  Shipment. —  Where  an  interstate  carload 
shipment  is  billed  on  a  through  bill  of  lading,  with  draft  attached,  to  a  cer- 
tain point,  and  the  through  bill  is  exchanged  by  the  consignee  for  another 
bill  consigning  the  same  car  to  his  own  order  at  another  point  in  the  same 
state,  and  the  circumstances  show  that  the  interstate  shipment  should 
terminate  at  first  point  to  which  the  car  was  billed,  but  that  it  should  move 
on  as  the  result  of  such  direction  as  might  be  given  while  it  was  in  transit 
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by  the  consignee,  the  local  part  of  the  transportation  formed  part  of  the, 
whole  interstate  transaction. 

Atchison,  etc,  R.  Co.  v.  Harold,    (1916)    241  U.  S.  371.  36  S.  Ct.  665,  60  U.  S. 
(L.  ed.)   1050. 


(6)  Separable  Part  of  Interstate  Journey. —  Where  there  has  been  an 
interstate  shipment,  and  the  shipper  has  instructed  the  terminal  carrier  to 
deliver  the  shipment  to  another  carrier  for  transportation  to  another  point 
within  the  same  state,  the  last  separable  part  of  the  journey  is  not  an 
interstate  one,  notwithstanding  it  had  been  the  purpose  of  the  shipper  to 
reship  from  the  original  terminal  point. 


Gulf,  etc.,  R.  Co.  v.  Texas,  (1907)  204 
U.  S.  403,  27  S.  Ct.  360,  51  U.  S.  (L. 
ed.)   540. 

An  order  of  a  state  railroad  commission 
ordering  a  railroad  to  reship  coal,  which 
has  come  in  over  another  road  on  an  in- 


terstate journey,  and  which  after  arrival 
has  been  reconsigned  to  another  point 
within  the  state  and  transferred  on  inter- 
change tracks,  without  reloading  the 
coal  into  its  own  cars,  is  valid.  Chicago, 
etc.,  R.  Co.  v.  Iowa,  (1914)  233  U.  S. 
334,  34  S.  Ct.  592,  58  U.  S.  (L.  ed.)  988. 


(7)  Route  between  Points  within  a  State  Passing  through  Adjoining 
State. —  The  transportation  of  goods  between  two  points  in  a  state,  when  a 
large  part  of  the  route  is  on  a  loop  outside  the  state,  is  interstate  commerce, 
and  the  action  of  the  railroad  commissioners  fixing  the  rates  for  continuous 
transportation  on  such  route  is  not  within  the  power  of  the  state. 


Hanley  v.  Kansas  City  Southern  R.  Co., 
(1903)  187  U.  S.  619,  23  S.  Ct.  214,  47 
U.  S.  (L.  ed.)  333.  See  also  Sternberger 
o.  Cape  Fear,  etc.,  R.  Co.,  (1888)  29 
8.  C.  510,  7  S.  E.  836,  2  L.  R.  A.  105. 

Transportation  between  two  points  in 
the  same  state  is  transportation  among 
the  states  when  the  greater  part  of  the 
route  lies  beyond  the  boundaries  of  the 
state.  State  v.  Chicago,  etc.,  R.  Co., 
(1889)  40  Minn.  267,  41  N.  W.  1047, 
12  Am.  St.  Rep.  730,  3  L.  R.  A.  238, 
on  which  point  the  court  said:  "There 
might  perhaps  be  distinguished  from  this 
case  the  case  of  a  Minnesota  carrier  en- 


gaged only  in  carrying  between  points 
within  this  state,  but  whose  route  in- 
cidentally at  some  point,  and  for  an  in- 
considerable distance,  should  cross  the  line 
of  the  state.  Whether  or  not  the  trans- 
portation in  such  a  case  might  be  deemed 
to  be  substantially  domestic,  and  not  em- 
bracing an  important  element  of  foreign 
transit,  we  do  not  decide.  This  is  not 
such  a  case.  This  line  within  Wisconsin, 
to  which  this  order  is  applicable,  was 
operated  not  merely  for  transportation 
between  points  in  Minnesota,  but  was 
doing  the  ordinary  business  of  a  common 
carrier  within  the  state  of  Wisconsin." 


The  mere  passage  over  the  soil  of  another  state,  in  the  carriage  of  freight 
and  passengers  between  two  points  in  one  state,  does  not  render  that  busi- 
ness foreign  which  is  domestic,  and  state  taxation  on  receipts  for  such 
transportation  is  not  open  to  constitutional  objection. 


CorneU  Steamboat  Co.  v.  Sohmer, 
(1914)  236  U.  S.  549,  35  S.  Ct.  162, 
59  U.  S.  (L.  ed.)  355;  Lehigh  Valley  R. 
Co.  v.  Pennsylvania,  (1892)  145  U.  S. 
202,  12  S.  Ct.  806,  36  U.  S.  (L.  ed.) 
672,  affirming  Com.  v.  Lehigh  Valley  R. 


Co.,  (1889)  129  Pa.  St.  308,  18  Atl.  125. 
See  Hanley  v.  Kansas  City  Southern  R. 
Co.,  (1903)  187  U.  S.  621,  23  S.  Ct.  214, 
47  U.  S.  (L.  ed.)  333,  in  which  the  court 
said  that  the  Lehigh  Valley  R.  Co.'s  case 
was  one  of  a  tax  and  was  distinguished 
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expressly   from   an   attempt   by   a   state  an  ordinance  imposing  a  tax  on  the  busi- 

directly   to    regulate    the    transportation  ness  of  express  companies,  as  applied  to 

while  outside  its  borders.    See  also  Ewing  shipments  between  two  points  within  the 

v.  Leavenworth,  (1913)  226  U.  S.  464,  33  state   passing   over   the   territory   of   an 

8.  Ct.  157,  35  U.  S.   (L.  ed.)   303,  as  to  adjoining  state. 

(8)  Moving  Goods  from  Platform  to  Freight  Warehouse. —  Moving  goods 
shipped  from  a  point  without  the  state,  from  a  platform  at  the  depot  to  the 
freight  warehouse,  is  a  part  of  interstate  commerce  transportation. 

Rhodes  v.  Iowa,  (1898)  170  U.  S.  426,  18  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088, 
reversing  (1894)  90  la.  496,  58  N.  W.  887,  24  L.  R.  A.  245. 

(9)  Rule  for  Vessel  Discharging  Passengers. —  A  law  or  rule  emanating 
from  any  lawful  authority  which  prescribes  terms  or  conditions  on  which 
alone  a  vessel  can  discharge  its  passengers  is  a  regulation  of  commerce, 
and  in  the  case  of  vessels  and  passengers  coming  from  foreign  ports  is  a 
regulation  of  commerce  with  foreign  nations. 

Henderson  v.  New  York,  (1875)  92  U.  S.  270,  23  U.  S.   (L.  ed.)  543. 

(10)  Accommodations  for  Passengers  of  Different  Races. —  Whether 
interstate  passengers  of  one  race  should,  in  any  portion  of  their  journey, 
be  compelled  to  share  their  cabin  accommodations  with  passengers  of 
another  race,  is  a  question  of  interstate  commerce  and  to  be  determined 
by  Congress  alone. 

Louisville,  etc.,  R.  Co.  v.  Mississippi,  (1890)  133  U.  S.  590,  10  S.  Ct.  348,  33 
U.  S.  (L.  ed.)  784,  affirming  (1889)  66  Miss.  662,  6  So.  662,  14  Am.  St.  Rep.  599, 
5L.R.A.  132. 

(11)  Classification  of  Cotton  en  Route. — A  cotton  buyer,  engaged  in 
buying  cotton  at  different  points  in  a  state  for  export,  collected  it  at  a 
central  point  on  the  lines  of  the  several  shipments 'for  classification  and 
grading.  Such  concentration  and  classification,  with  the  mere  shifting  of 
bales  from  one  bill  of  lading  to  another,  it  was  held,  did  not  transform  the 
foreign  shipments  into  local  ones. 

State  v.  San  Antonio,  etc.,  R.  Co.,  (1903)  32  Tex.  Civ.  App.  58,  73  S.  W.  572. 

(12)  Use  of  Local  Rates  or  Bills  of  Lading  as  between  Connecting 
Carriers. — Where  goods  shipped  from  a  point  in  one  state  to  a  point  in 
another  are  received  in  transit  by  a  common  carrier,  under  a  conventional 
division  of  the  charges  between  connecting  carriers,  such  carrier  must  be 
deemed  to  have  subjected  its  road  to  an  arrangement  for  a  continuous  car- 
riage or  shipment  within  the  meaning  of  the  act  to  regulate  commerce. 

Cincinnati,  etc.,  R.  Co.  v.  Interstate  See  also  Baer  Bros.  Mercantile  Co.  v. 
Commerce  Commission,  (1896)  162  U.  S.  Denver,  etc.,  R.  Co.,  (1914)  233  U.  S. 
193,  16  S.  Ct.  700,  40  U.  S.   (L.  ed.)  935.      479,  34  S.  Ct.  641,  58  U.  S.  (L.  ed.)   1055. 
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Cotton  was  purchased  for  export  by  a  foreign  bills  issued  for  the  shipment  to 
firm  running  a  compress  at  Palestine,  the  various  foreign  destinations.  The  cot- 
Tex.,  who  for  that  reason  wanted  the  ton  was  then  carried  to  Palestine,  passing 
cotton  compressed  at  that  place.  They  the  compress  at  Jacksonville,  and  was 
first  requested  the  St.  Louis  Southwestern  stopped  and  compressed  at  Palestine,  de- 
Railway  Company  to  give  them  foreign  fendant  paying  the  compress  charges.  It 
bills  of  lading  to  several  named  ports,  was  then  carried  in  continuous  course  of 
with  the  direction  that  said  cotton  was  shipment  to  Galveston,  and  then  to  the 
to  be  compressed  at  Palestine.  This  was  several  foreign  destinations.  It  was  held 
refused,  and  they  then  directed  the  rail-  that  this  was  an  interstate  shipment,  and 
way  company  to  give  them  bills  of  lading  that  the  cotton  was  not  subject  to  state 
for  said  cotton  from  Gilmer,  Tex.,  to  regulations  regarding  compressing  cotton. 
Galveston,  Tex.,  with  the  notation  in  the  State  0..  International,  etc.,  R.  Co., 
bills  that  the  cotton  was  to  go  through  (1903)  31  Tex.  Civ.  App.  219,  71  S.  W. 
"  flat,"  which  was  accordingly  done.  The  994.  See  also  Houston  Direct  Nav.  Co.  v. 
shippers  at  once  began  negotiations  with  Insurance  Co.  of  North  America,  (1895) 
the  defendant  railway  company,  a  con-  89  Tex.  1,  32  S.  W.  889,  59  Am.  St.  Rep. 
necting  line,  the  result  of  which  was  that  17,  30  L.  R.  A.  713;  State  v.  Gulf,  etc., 
when  the  cotton  reached  Tyler,  Tex.,  and  R.  Co.,  (Tex.  Civ.  App.  1898)  44  S.  W. 
was  delivered  to  the  defendant,  the  orig-  542. 
inal  bills  of  lading  were  surrendered  and 

(13)  Shipment  to  Forwarding  Agents  within  the  State. —  The  shipment 
of  oranges  to  forwarding  agents  at  points  within  the  same  state,  where  the 
goods  were  not  unloaded,  bulk  was  not  broken,  nor  the  cars  delayed  to  any 
extent,  but  the  cars  were  at  once  transferred  to  other  carriers,  to  be  for- 
warded to  their  ultimate  destination  outside  the  state,  constituted  interstate 
commerce,  and  was  not  under  the  control  of  a  state  railway  commission. 

Cutting  v.  Florida  R.,  etc.,  Co.,   (1891)   46  Fed.  641. 

(14)  Communications  between  Servants  of  a  Railroad  Company. —  Com- 
munication of  information  possessed  by  servants  of  a  railroad  company  at 
one  point  on  the  line  of  the  road  to  those  at.  another  point  on  the  line  cannot 
in  itself  be  termed  commerce  in  the  strict  sense  of  the  word. 

State  v.  Indiana,  etc.,  R.  Co.,  (1892)  133  Ind.  83,  32  N.  E.  817,  18  L.  R.  A.  502. 

(15)  Prohibiting  Transportation  of  Particular  Articles. —  The  Act  of 
Congress  of  February  8,  1897,  making  it  "  unlawful  for  any  person  to 
deposit  with  any  express  company  or  other  common  carrier,  for  carriage 
from  one  state  or  territory  of  the  United  States  or  the  District  of  Columbia 
to  any  other  state  or  territory  of  the  United  States  or  the  District  of 
Columbia,  *  *  *  any  article  or  thing  designed  or  intended  for  the  pre- 
vention of  conception,"  is  not  legislation  upon  a  matter  over  which  the 
states  have  exclusive  jurisdiction. 

U.  S.  t>.  Popper,  (1899)  98  Fed.  423. 

b.  Communication  by  Telegraph  and  Telephone —  (1)  In  General. — 
Communication  by  telegraph  is  commerce,  as  well  as  in  the  nature  of  postal 
service,  and  if  carried  on  between  different  states,  it  is  commerce  among 
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the  several  states,  and  directly  within  the  power  of  regulation  conferred 
upon  Congress,  and  free  from  the  control  of  state  regulations,  except  such 
as  are  strictly  of  a  police  character. 

Leloup  v.  Mobile,  (1888)  127  U.  S.  Western  Union  Tel.  Co.  *.  James,  (1896) 
645,  8  S.  Ct.  1380,  32  U.  S.  (L.  ed.)  311,  162  U.  S.  654,  16  S.  Ct.  934,  40  U.  8. 
reversing  (1884)  76  Ala.  402.  See  also  (L.  ed.)  1105.  See  also  Western  Union 
Western  Union  Tel.  Co.  v.  Commercial  Tel.  Co.  v.  Alabama  State  Board  of  As- 
Milling  Co.,  (1910)  218  U.  S.  406,  31  sessment,  (1889)  132  U.  8.  473,  10  S. 
8.  Ct.  59,  54  U.  S.  (L.  ed.)  1088,  21  Ct.  161,  33  U.  S.  (L.  ed.)  409;  Western 
Ann.  Cas.  805,  36  L.  R.  A.  (N.  S.)  220;  Union  Tel.  Co.  i?.  Pendleton,  (1887)  122 
Logan  v.  Postal  Tel.,  etc.,  Cable  Co.,  U.  S.  356,  7  S.  Ct.  1126,  30  U.  S.  (L.  ed.) 
(1908)    157  Fed.  716.  1187,  reversing  (1883)  95  Ind.  12;  Pensa- 

cola  Tel.  Co.  v.  Western  Union  Tel.  Co., 

Telegraph  lines,  when  extending  through  (1877)  96  U.  S.  9,  24  U.  S.  (L.  ed.)   708; 

different  states,  are  instruments  of  com-  Reed  v.  Western  Union  Tel.  Co.,   (1894) 

merce,    and    the    messages    passing    over  56  Mo.  App.  173;  Western  Union  Tel.  Co. 

such    lines    from    one    state    to    another  ».  Atlantic,  etc.,  TeL  Co.,   (1869)   5  Nev. 

constitute  a  portion  of  commerce  itself.  102. 

A  telephone  is  an  instrument  of  commerce,  and  persons  and  corporations 
engaged  in  the  general  telephone  business  are  common  carriers  of  news. 

Central  Union  Telephone  Co.  v.  State,  Indian'  Ter.  18,  64  S.  W.  600;  Matter  of 

(1888)    118  Ind.   207,   19  N.   E.  604,   10  Pennsylvania   Telephone   Co.,    (1891)    48 

Am.    St.    Rep.    114.     See   also   Muskogee  N.   J.   Eq.   91,   20   Atl.   846,   27   Am.   St. 

Nat.    Telephone    Co.   t?.    Hall,    ( 1901 )    4  Rep.  462. 

(2)  Messages  between  Points  of  the  Same  State  Transmitted  through 
Adjoining  States. —  Telegraph  messages  transmitted  from  and  to  points  in 
the  state,  although  traversing  another  state  in  the  route,  do  not  constitute 
interstate  commerce,  and  are  subject  to  a  traffic  regulation  of  the  state 
commissioner. 

Railroad  Com'rs  v.  Western  Union  .TeL  message,  and  its  character,  in  that  re- 
Co.,  (1893)  113  N.  C.  213,  18  S.  E.  389,  spect,  is  not  altered  by  the  circumstance 
22  L.  R.  A.  570.  that  the  line  passes  in  part  over  territory 

of  another  state.     Nor  is  it  affected  by 

Where  the  initial  and  terminal  points  the  fact  that  the  company  has  established 
are  both  in  the  same  state,  and  the  tele-  a  relay  office  in  such  other  state.  West- 
gram  is  transmitted  over  the  wires  of  the  ern  Union  Tel.  Co.  v.  Reynolds,  (1902) 
same  company,  and  concerns  only  citizens  100  Va.  464,  41  S.  E.  856,  93  Am.  St. 
of  that  state,  the  message  is  a  domestic  Rep.  971. 

c.  Loading,  Unloading,  and  Storing  Grain. — A  corporation  organized 
nnder  a  general  railway  law  of  New  York  owns  a  piece  of  land  of  the  width 
of  about  sixteen  hundred  and  fifty  feet,  fronting  on  the  Niagara  river  in 
the  city  of  Buffalo,  upon  which  it  has  a  grain  elevator  and  freight  ware- 
house and  several  lines  of  railroad  tracks.  These  tracks  are  used  to  afford 
facilities  for  access  to  its  elevator  and  warehouse  by  cars  owned  by  other 
companies,  and  for  loading  and  unloading  such  cars.  It  owns  no  engines, 
cars,  or  boats.  The  entire  business  is  transacted  in  Buffalo  and  consists 
in  loading  and  unloading  and  storing  grain  and  other  freights  which,  on  the 
one  hand,  come  from  places  outside  of  the  state  and  are  destined  for  points 
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in  the  state  or  elsewhere ;  and,  on  the  other,  which  come  from  points  in  the 
state  and  are  destined  to  places  in  other  states.  It  handles  no  local  freights 
whatever.  It  was  held  that  the  business  of  the  corporation  is  of  an  inter- 
state character,  within  the  meaning  of  the  statute  imposing  a  franchise  tax 
upon  the  gross  earnings  of  domestic  corporations,  which  declared  that  they 
shall  in  no  event  include  "  earnings  derived  from  business  which  is  of  an 
interstate  character.' * 

People  r.  Miller,  (1904)  178  N.  Y.  196,  70  N.  E.  472,  reversing  (1903)  84  App.  Div. 
174,  82  N.  Y.  S.  582. 

d.  Handling  and  Slaughtering  Animals. —  When  cattle  are  sent  for 
sale  from  a  place  in  one  state,  with  the  expectation  that  they  will  end  their 
transit,  after  purchase,  in  another,  and  when  in  effect  they  do  so,  with  only 
the  interruption  necessary  to  find  a  purchaser  at  the  stock  yards,  and  when 
this  is  a  typical,  constantly  recurring  course,  the  current  thus  existing  is  a 
current  of  commerce  among  the  states,  and  the  purchase  of  the  cattle  is 
a  part  and  incident  of  such  commerce. 

Swift  v.  U.  S.,   (1905)    196  U.  S.  398,  The   slaughtering   of   animals   and   the 

25  S.  Ct.  276,  49  U.  S.  (L.  ed.)  518,  transportation  of  dressed  meat  for  human 
modifying  and  affirming  (1903)  122  Fed.  food  have  become  important  items  of  in- 
529.  terstate    commerce.      Swift    v.    Sutphin, 

(1889)   39  Fed.  632. 

The  Kansas  City  Live  Stock  Exchange  is  carried  on  and  conducted  by  a 
board  of  directors  at  the  Kansas  City  stock  yards,  which  are  situated  partly 
in  Kansas  City  in  the  state  of  Missouri,  and  partly  in  Kansas  City  in  the 
state  of  Kansas,  the  building  owned  by  the  stock  yards  company  being 
located  one-half  within  the  state  of  Missouri  and  the  other  half  in  the  state 
of  Kansas;  and  half  of  the  members  of  the  exchange  have  offices  and 
transact  business  in  the  stock  yards  and  in  that  part  of  the  building  which 
is  within  the  state  of  Kansas,  and  the  other  half  in  that  part  of  the  building 
which  is  in  the  state  of  Missouri ;  substantially  all  the  business  transacted 
in  the  matter  of  receiving,  buying,  selling,  and  handling  their  live  stock  at 
Kansas  City  is  carried  on  by  the  members  of  the  exchange  as  commission 
merchants,  and  large  numbers  of  the  live  stock  are  shipped  from  other 
states;  when  this  stock  is  received  at  the  stock  yards  it  is  sold  by  the  mem- 
bers of  the  exchange  to  the  various  packing  houses  situated  at  Kansas 
City,  Mo.,  and  Kansas  City,  Kans.,  and  it  is  also  sold  for  shipment  to  the 
various  other  markets,  particularly  Chicago,  St.  Louis,  and  New  York. 
It  was  held  that  the  business  thus  conducted  is  not  interstate  commerce. 

Hopkins  t?.  U.  S.,  (1898)  171  U.  S.  commerce  comprehends  intercourse  for  the 
578,  19  S.  Gt.  40,  43  U.  S.  (L.  ed.)  290,  purposes  of  trade  in  any  and  all  its  forms, 
wherein    the    court    said    that    interstate      including   transportation,   purchase,   sale, 
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and  exchange  of  commodities  between 
citizens  of  different  states,  and  the  power 
to  regulate  it  embraces  all  the  instru- 
ments by  which  such  commerce  may  be 
conducted.  There  is  a  distinction  between 
a  regulation  which  directly  affects  and 
embarrasses  interstate  trade  or  commerce, 
and  one  which  is  nothing  more  than  a 
charge  for  a  local  facility  provided  for 
the  transaction  of  such  commerce.  Re~ 
versing  (1897)  82  Fed.  529.  See  Ander- 
son t\  U.  S.,  (1898)  171  U.  S.  604,  19 
S.  Ct.  50,  43  U.  S.   (L.  ed.)   290. 


Stock  yards  extending  into  two  states. 
—  A  shipment  of  cattle  to  Kansas  City, 
Mo.,  from  a  point  in  the  same  state  is 
not  interstate  commerce,  though  the  stock 
yards  where  the  cattle  are  unloaded  ex- 
tend into  both  the  states  of  Missouri  and 
Kansas,  and  though  the  actual  point  of 
unloading  is  in  Kansas  and  the  assign- 
ment is  to  commission  merchants  whose 
place  of  business  is  across  the  state  line 
in  Kansas.  Scammon  v.  Kansas  City, 
etc.,  R.  Co.,  (1890)  41  Mo.  App.  194. 


e.  Insurance. —  Insurance  is  not  commerce  between  the  states. 


New    York    L.    Ins.    Co.    v.    Cravens, 

(1900)  178  U.  S.  401,  20  S.  Ct.  962,  44 
U.  S.  (L.  ed.)  1116,  affirming  (1899) 
148  Mo.  583,  50  S.  W.  519,  71  Am.  St 
Rep.  628,  53  L.  R.  A.  305.  See  also  New 
York  L.  Ins.  Co.  v.  Deer  Lodge  County, 
(1917)  231  U.  S.  495,  34  S.  Ct.  167, 
58  U.  S.  (L.ed.)  332,  affirming  (1911)  43 
Mont.  243,  115  Pac.  911;  Philadelphia  F. 
Assoc,  v.  New  York,  (1886)  119  U.  S. 
110,  7  8.  Ct.  108,  30  U.  S.  (L.  ed.)  342; 
McClain  v.  Provident  Sav.  L.  Assur.  Soc., 

(1901)  110  Fed.  80;  State  v.  Phipps, 
(1893)  50  Kan.  609,  31  Pac.  1097,  34 
Am.  St.  Rep.  152,  18  L.  R.  A.  657;  Fisher 
v.  Traders  Mut.  L.  Ins.  Co.,  (1904)  136 
N.  C.  217,  48  S.  E.  667;  Insurance  Co.  of 
North  America  v.  Com.,  (1878)  87  Pa. 
St.  173. 

Issuing  a  policy  of  insurance  is  not  a 


transaction  of  commerce.  Policy  con- 
tracts are  not  articles  of  commerce  in  any 
proper  meaning  of  the  word.  A  state 
statute  providing  that  no  insurance  com- 
pany not  incorporated  under  the  laws  of 
the  state  should  carry  on  its  business 
within  the  state  without  complying  with 
prescribed  conditions,  is  valid.  Paul  v. 
Virginia,  (1868)  8  Wall.  168,  19  U.  S. 
(L.  ed.)  357.  See  also  Liverpool  Ins. 
Co.  v.  Massachusetts,  (1870)  10  Wall. 
573,  19  U.  S.  (L.  ed.)  1029,  as  to  an 
English  association  which  has  the  attri- 
butes of  an  American  corporation. 

The  issuing  of  an  insurance  policy  is 
not  a  transaction  of  commerce  within  the 
meaning  of  this  clause,  even  though  the 
parties  be  domiciled  in  different  states. 
Berry  v.  Mobile  L.  Ins.  Co.,  (1878)  1 
Tex.  L.  J.  157,  3  Fed.  Caa.  No.   1,358. 


/.  Correspondence  School. —  The  business  of  conducting  a  correspond- 
ence school  in  other  states  than  the  home  state  of  the  school  is  interstate 


commerce. 

International  Text-Book  Co.  f>.  Pigg, 
(1910)  217  U.  S.  91,  30  S.  Ct.  481,  54 
U.  S.  (L.  ed.)  678,  18  Ann.  Cas.  1103, 
27  L.  R.  A.  (N.  S.)  493.    See  also  Inter- 


national Text-Book  Oo.  v.  Lynch,  (1910) 
218  U.  S.  664,  31  S.  Ct.  225,  54  U.  S. 
(L.  ed.)    1201. 


g.  Manufacture  and  Sale  op  Goods —  (1)  In  General  —  Manufacture 

of  goods. —  The  matter  upon  the  authority  of  the  states  to  control  domestic 

manufacture  will  be  found  in  other  parts  of  this  work. 

See  infra,  IX,  2,  v  (1)  Power  of  States  —  State  and  Municipal  Legislation  Affecting 
Commerce  —  Manufacture,  Sale,  and  Delivery  of  Goods  —  In  General,  p.   619. 

A  contract  entered  into  for  the  erection  of  a  factory  to  be  supervised  and 
operated  by  the  officers  of  a  foreign  corporation  is  not  a  transaction  of  inter- 
state commerce  in  the  constitutional  sense  because  of  the  fact  that  the 
products  of  the  factory  are  largely  sold  and  shipped  to  other  localities. 

Diamond  Glue  Co.  r.  U.  S.  Glue  Co.,  (1900)  103  Fed.  838,  affirmed  (1903)  187 
U.  S.  611,  23  8.  Ct.  206,  47  U.  S.   (L.  ed.)   328. 
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Furnishing  and  adjusting  milling  machinery. —  A  foreign  corporation 
engaged  in  furnishing  milling  machinery  and  adjusting  it  in  position  in 
the  mill,  is  engaged  in  an  act  of  interstate  commerce,  and  need  not  comply 
with  state  laws  requiring  foreign  corporations,  before  doing  business  in 
the  state,  to  register  their  charters. 

Milan  Milling,  etc.,  Co.  v.  G  or  ten,  (1894)  93  Tenn.  590,  27  S.  W.  971,  26  L.  R.  A. 
136.     See  also  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Caigle,   (Tenn.  Ch.  1899)   53  S.  W.  240. 

The  solicitation  or  giving  of  orders  upon  a  dealer  outside  of  the  state  is 
interstate  commerce. 

Ew  p.  Loeb,   (1896)   72  Fed.  659. 


(2)  Sale  of  Goods  in  Another  State  —  (a)  In  General — Where  the  con- 
tract is  for  the  sale  of  the  article  and  for  its  delivery  in  another  state,  the 
transaction  is  one  of  interstate  commerce  although  the  vendor  may  have  also 
agreed  to  manufacture  it  in  order  to  fulfil  his  contract  of  sale. 


Addyston  Pipe,  etc.,  Co.  0.  U.  S.,  (1899) 
175  U.  S.  246,  20  S.  Ct.  96,  44  U.  S. 
(L.  ed.)  136,  in  which  case  the  court 
said:  "It  is  almost  needless  to  add  that 
we  do  not  hold  that  every  private  enter- 
prise which  may  be  carried  on  chiefly  or 
in  part  by  means  of  interstate  shipments 
is  therefore  to  be  regarded  as  so  related 
to  interstate  commerce  as  to  come  within 
the  regulating  power  of  Congress.  Such 
enterprises  may  be  of  the  same  nature  as 
the  manufacturing  of  refined  sugar  in  the 
Knight  case  (156  U.  S.  1)  —that  is,  the 


parties  may  be  engaged  as  manufacturers 
of  a  commodity  which  they  thereafter  in- 
tend at  some  time  to  sell,  and  possibly 
to  sell  in  another  state;  but  such  sale 
we  have  already  held  is  an  incident  to 
and  not  the  direct  result  of  the  manufac- 
ture, and  so  is  not  a  regulation  of,  or 
an  illegal  interference  with,  interstate 
commerce."  Modifying  (1898)  85  Fed. 
271.  See  also  Butler  Bros.  Shoe  Co.  t?. 
U.  S.  Rubber  Co.,  (1907)  166  Fed.  1; 
Pegues  v.  Ray,  (1898)  50  La.  Ann.  574, 
23  So.  904. 


A  sale  by  a  foreign  corporation,  of  goods  manufactured  in  Indiana  and 
shipped  into  Texas  after  they  were  sold,  is  a  transaction  of  interstate  com- 
merce, and  the  foreign  corporation  need  not  obtain  a  permit  to  do  business 
in  the  state. 


C.  B.  Cones,  etc,,  Mfg.  Co.  v.  Rosen- 
baum,  (Tex.  1898)  45  S.  W.  333.  See 
also  Lewis  v.  W.  R.  Irby  Cigar,  etc.,  Co., 
(Tex.  1898)   45  S.  W.  476. 

Sales  made  by  a  corporation  organized 
and  doing  business  in  one  state  to  a  cor- 
poration- organized  and  doing  business  in 
another  state,  some  of  which  sales  were 
made  by  a  drummer  or  commercial  agent, 
and  the  other  sales  were  made  by  mail 
passing  between  the  parties  in  the  respec- 
tive states,  were  held  to  constitute  inter- 
state commerce.  Haldy  v.  Tomoor-Haldy 
Co.,  (1896)   4  Ohio  Dec.  118. 

A  contract  for  the  purchase  of  goods, 
made  between  a  citizen  of  Alabama  and 


a  Missouri  corporation,  whether  made  in 
Alabama  or  Missouri,  is  within  the  con- 
gressional power  to  regulate  interstate 
commerce,  and  a  corporation  may  main- 
tain a  suit  on  the  contract  in  Alabama 
without  alleging  or  showing  compliance 
with  the  state  constitutional  and  statu- 
tory provisions  as  to  having  a  resident 
agent  and  a  known  place  of  business. 
Ware  v.  Hamilton  Brown  Shoe  Co., 
(1890)  92  Ala.  145,  9  So.  136.  See  also 
Xelms  v.  Edinburg  American  Land  Mortg. 
Co.,  (1890)  92  Ala.  157,  9  So.  141. 

A  sale  of  brick  in  one  state  for  delivery 

in  another,  or  the  filling  of  an  order  for 
such  a  sale,  is  an  act  of  interstate  com- 
merce which  is  not  affected  by  state  laws 
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which    require    foreign    corporations    to  Books  and  abstract  forms  are  articles 

have  a  place  of  business  and  an  agent  as  of  commerce,  and  a  sale  of  them  whilst 

a  condition  precedent  to  their  capacity  situated  in  one  state,  followed  by  delivery 

to   do   business   in    the   state.     Cook   v.  in  another,  is  a  transaction  of  interstate 

Rome  Brick  Co.,   (1893)   98  Ala.  413,  12  commerce    subject    to    the   regulation    of 

So.  918.  Congress.     Culberson  v.  American  Trust, 

etc.,  Co.,  (1894)   107  Ala.  457,  19  So.  34. 

(b)  Order  by  Telegraph. —  A  shipment  of  goods  to  another  state  upon  an 
order  by  telegraph  is  interstate  commerce. 

H.  Zuberbier  Co.  !?.  Harris,  (Tex.  Civ.  App.  1896)   36  S.  W.  403. 

(c)  Shipments  on  Commission. —  A  North  Carolina  corporation  manufac- 
tured and  shipped  carriages  to  Texas  to  be  sold  by  commission  merchants 
on  commission.  The  transaction,  as  between  the  North  Carolina  corpora- 
tion and  the  consignees,  belonged  to  interstate  commerce,  and  the  corpo- 
ration could  not  be  required  to  comply  with  a  Texas  statute  requiring  a 
foreign  corporation  to  file  with  the  secretary  of  state  a  duly  certified  copy 
of  its  articles  of  incorporation  as  a  condition  to  obtaining  permission  to 
transact  business  in  the  state.  The  selling  of  the  manufactured  articles, 
which  was  to  be  done  by  the  commission  merchants,  was  not  a  business 
done  or  carried  on  by  the  corporation. 

Allen  v.  Tyson-Jones  Buggy  Co.,  (1897)  Lasater  v.  Purcell  Mill,  etc.,  Co.,  (1899) 
91*  Tex.  22,  40  S.  W.  393,  714.    See  also      22  Tex.  Civ.  App.  36,  54  S.  W.  425. 

(d)  Sale  P.  O.  B. —  The  sale  of  coal  f .  o.  b.  cars  at  the  mine,  the  cars  when 
loaded  to  be  promptly  forwarded  to  purchasers  in  other  states,  is  interstate 
commerce. 

Pennsylvania  R.  Co.  v.  Sonman  Shaft  Coal  Co.,  (1916)  242  U.  S.  120,  37  S.  Ct 
46,  61  U.  S.  (L.  ed.)  120. 

(e)  Shipment  0. 0.  D. — A  shipment  of  merchandise  C.  O.  D.  from  one  state 
into  another  constitutes  interstate  commerce,  as  the  right  of  parties' to  make 
a  contract  in  another  state  than  that  of  the  residence  of  the  purchaser,  for 
the  sale  and  purchase  of  merchandise,  and  in  doing  so  to  fix  by  agreement 
the  time  when,  and  the  condition  on  which,  the  completed  title  should  pass, 
is  beyond  question. 

American  Express  Co.  v.  Iowa,   (1905)  toxicating  liquors  in  Illinois,  accepted  an 

196  U.  S.   143,  25  S.  Ct.   182,  49  U.  S.  order    for   the   sale   of   liquors    in    Iowa, 

(L.   ed.)    417,  reversing    (1902)    118   la.  which  order  was  sent  to  his  principal  in 

447,  92  N.  W.  66.     See  also  Adams  Jibe-  Illinois,  subject  to  the  latter's  acceptance 

press  Co.  v.  Iowa,  (1905)    196  U.  S.  147,  or  rejection,  and  the  liquor  was  shipped 

25   S.   Ct.    185,   49   U.   S.    (L.   ed.)    424,  by  express  C.   O.  D.  from  the   principal 

reversing  (Iowa  1903)  95  N.  W.  1129.  to  the  buyer,  the  transaction  constituted 

interstate  commerce.     State  v.  Hanaphy, 

Where    a    traveling    salesman,    whose  (1902)  117  la.  15,  90  N.  W.  601. 
principal  was  engaged  in  the  sale  of  in- 
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(f)  Conditional  Sale. —  A  contract  with  the  agent  of  a  wholesale  liquor 
dealer  doing  business  in  another  state  was  that  the  dealer  should  send  to 
the  intending  purchaser  five  barrels  of  whiskey  and  one  barrel  of  port  wine 
in  original  packages,  the  purchaser  to  have  ten  days  after  receiving  the 
goods  in  which  to  return  them  if  they  were  not  satisfactory.  It  was  held 
that  the  sale  was  made  in  the  state  to  which  the  liquors  were  shipped,  as  the 
sale  was  conditional  and  not  complete  until  after  the  purchaser  had  an 
opportunity  to  make  his  election ;  that  the  contract  was  not  a  sale  of  liquors 
in  original  packages,  as  it  was  executory  and  incomplete  until  the  goods 
were  received,  unsealed,  and  sampled;  and  that  the  transaction  was  not 
one  of  interstate  commerce. 

Wasserboehx  v.  Boulier,  (1802)  84  Me.  165,  24  Atl.  808,  30  Am.  St.  Rep.  344. 

(g)  Delivery  by  Agent  after  Breaking  Bulk —  The  soliciting  of  orders  by 

an  agent  of  a  nonresident  principal,  to  be  filled  by  putting  up  the  objects 

of  the  several  orders  in  distinct  packages  and  forwarding  them  to  the  agent 

for  delivery,  each  package  being  labeled  for  the  customer,  except  that  in  the 

case  of  one  class  of  goods,  brooms,  they  were  tagged  and  marked  like  the 

other  articles,  according  to  the  number  ordered,  but  then  tied  together  into 

bundles  of  about  a  dozen,  and  wrapped  up  conveniently  for  shipment,  is 

interstate  commerce,  and  a  municipal  ordinance  imposing  a  license  fee  for 

engaging  in  such  business  is  void. 

Rearick  c.  Pennsylvania,  (1906)  203  26  Pa.  Super.  Ct.  384.  Contra,  see  In  re 
U.  S.  507,  27  S.  Ct.  159,  51  U.  S.  (L.  ed.)  Pringle,  (1903)  67  Kan.  364,  72  Pac.  S64. 
295,  reversing  Com.   v.   Rearick,    (1904) 

(3)  Sale  of  Goods  after  Arrival  in  State  —  (a)  In  Genera] — A  shipment 
of  goods  into  a  state  by  the  earload,  consigned  to  the  shipper's  own  order, 
and,  after  arrival,  sold  and  disposed  of  in  parcels  to  many  different  per- 
sons, is  not  a  transaction  of  interstate  commerce. 

Western    Paper    Bag    Co.    v.    Johnson,  been     manufactured     in     another     state, 

(Tex.  1896)   38  S.  W.  364.      .  shipped  in  quantities  to  an  agent  of  the 

manufacturer  residing  in  Georgia,  by  him 

Where    property,    prior    to    its    sale,  deposited  in  a  warehouse,  and  from  thence 

has  been   transported  to  one  state   from  delivered  on  retail  orders  obtained  by  a 

another  and  becomes  subject  to  the  juris-  traveling     agent    of    the    manufacturer, 

diction  thereof,  a  contract  concerning  the  Duncan  v.  State,   (1898)   105  Ga.  457,  30 

same  does  not  look  to  interstate  trans-  S.   E.  755.     See  also  Kehrer  t;.  Stewart, 

portation   for   its   consummation,   and   it  (1903)   117  Ga.  969,  44  S.  £.  854. 
is  subject  to  state  regulation  and  control. 

In  re  Kinyon,    (1904)    9   Idaho   642,   75  One  who  solicits  orders  from  house  to 

Pac.  268,  2  Ann.  Cas.  699.  house,  and  fills  the  orders  from  goods  sent 

to    him    from    a    warehouse    maintained 

Goods  supplied  from  warehouse  within  within  the  state,  by  a  foreign  corporation, 

the     state. —  The     interstate     commerce  is   not   engaged   in    interstate   commerce, 

clause  of  the  Federal  Constitution  has  no  Muskegon   v.   Zeeryp,    (1903)    134   Mich, 

application    to    sales    of    goods    in    this  181,  96  N.  W.  902. 
state,  when  it  appears  that  the  same  had 
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(b)  Sales  in  Origins!  Packages. —  The  sale  of  an  article  imported  from 
another  state  is  a  part  of  interstate  commerce,  and  may  not  be  prohibited 
or  burdened  by  the  legislatures  of  the  states. 

In  re  Ware,   (1892)   53  Fed.  783.  interstate  transaction,  relieving  the  com- 

pany of  the  necessity  of  obtaining  a  per- 

A  sale  by  an  agent  of  a  foreign  cor-  mit  to  transact  business  in  the  state, 
poration  of  a  piano  stored  in  the  state  Shaw  Piano  Co.  v.  Ford,  (Tez.  Civ.  App. 
at  the  time  of  the  sale  was  held  to  be  an       1897)   41  S.  W.  198. 

(4)  Execution  of  Bond  of  Canvasser. —  The  execution  of  a  bond  to  a 
corporation  by  a  canvasser  for  the  sale  of  its  goods,  conditioned  that  the 
canvasser  would  pay  any  indebtedness  to  the  company  which  might  there- 
after arise  out  of  the  purchase  or  sale  of  sewing  machines  or  otherwise 
under  a  contract  of  the  same  date,  wherein  the  company  agreed  to  sell  their 
machines  to  the  canvasser  at  stipulated  prices,  on  credit,  is  a  transaction 
of  interstate  commerce,  and  the  fact  that  the  corporation  is  a  nonresident  of 
the  state  and  had  failed  to  comply  with  a  state  statute  requiring  a  nonresi- 
dent corporation  to  file  a  certificate  in  the  office  of  the  secretary  of  state, 
designating  an  agent  upon  whom  process  could  be  served,  and  its  principal 
place  of  business  in  the  state,  does  not  invalidate  the  bond. 

Gunn  0.  White  Sewing  Mach.  Co.,  (1892)  57  Ark.  24,  20  S.  W.  591,  38  Am.  St. 
Rep.  223,  18  L.  R.  A.  206. 

(5)  Sale  through  Agents. —  An  importer  has  a  right  to  sell  goods  in 
original  packages,  not  only  personally  but  also  by  an  agent. 

Schollenberger  v.  Pennsylvania,   (1898)  to  do  business  in  the  state  cannot  be  ap- 

171  U.  S.   24,   18   S.   Ct.   757,  43  U.   S.  plied  to  it,  as  it  would  be  a  regulation 

(L.  ed.)  49,  reversing  (1893)   156  Pa.  St.  of  foreign  commerce.    Wagner  v.  Meakin, 

201,    27    Atl.    30,    36    Am.    St.    Rep.    32,  (1899)   92  Fed.  83. 
22  L.  R.  A.  155.     But  see  Com.  t\  Paul, 

(1892)  148  Pa.  St.  559,  24  Atl.  78.  Sales  by  salesman  as  principal.— Where 

a  salesman  makes  sales  of  goods  as  prin- 

The  sale,  through  an  agency  in  a  state,  cipal  and  not  as  agent  for  a  nonresident 

of  goods  manufactured  in  a  foreign  coun-  principal,  the  transaction   is  not   one  of 

try  constitutes  foreign  commerce,  or  com-  interstate  commerce.     Kimmell   v.  State, 

merce  between  a  foreign  country  and  the  (1900)     104   Tenn.    187,    56   S.   W.    854; 

United   States,    and   when   the    manufac-  Croy  v.  Obion  County,   (1900)    104  Tenn. 

turer  is  a  corporation  a  state  statute  re-  525,  58  S.  W.  235,  78  Am.  St.  Rep.  931, 

quiring  corporations  to  obtain   a  permit  51  L.  R.  A.  254. 

Between  manufacturing  companies  and  citizens  of  other  states. —  Transac- 
tions between  manufacturing  companies  in  one  state,  through  agents,  with 
citizens  of  another,  constitute  a  large  part  of  interstate  commerce. 

Caldwell  v.  North  Carolina,  (1903)   187  the  goods  are  shipped  by  his  principal  to 

U.  S.  632,  23  S.  Ct.  229,  47  U.  S.  (L.  ed.)  him,  receives  them  and  delivers  them  in 

330,  reversing  (1900)  127  N.  C.  521,  37  S.  the   original   packages   to   the   customers 

E.  138.  from  whom  he  obtained  the  orders,  and 

upon    delivery    receives    from    them    the 

One  who,  as  the  agent  of  a  principal  re-  price  of  the  goods,  is  engaged  in  inter- 
siding  in  another  state,  takes  orders  on  state     commerce.       Kehrer     v*     Stewart, 
such  principal  for  the  purchase  of  goods  (1903)   117  Ga.  969,  44  S.  E.  854. 
held  in  such  other  state,  and  who,  when 
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h.  Sundry    Transactions — (1)     Press    Dispatch    Business. —  Press 
dispatch  business  is  not  commerce. 
Associated  Press  v.  Com.,  (Ky.  1901)  60  S.  W.  295. 

(2)  Loan  of  Money. — A.  loan  of  money  by  a  foreign  corporation  to  a 
citizen  of  Alabama  is  not  a  matter  of  interstate  commerce,  but  is  subject 
to  the  restrictions  imposed  on  foreign  corporations  by  the  laws  of  Alabama. 

Nelms  v.  Edinburg- American  Land  Mortg.  Co.,    (1890)    92  Ala.  157,  9  So.  141. 

(3)  Retailing  Liquors  on  Boat  While  at  Landing. —  The  retailing  of 

liquors  on  a  steamboat  while  at  its  landing,  though  the  boat  is  engaged  in 

interstate  commerce,  is  not  itself  interstate  commerce. 

Foppiano  v.   Speed,    (1904)    113  Tenn.       840,  3  Ann.  Gas.  260,  106  Am.  St.  Bep. 
167,  82  S.  W.  222.     See  also  Harrell  t>.       814,  1  L.  R.  A.   (N.  S.)   639. 
Speed,    (1904)    113  Tenn.  224,  81  S.  W. 

(4)  Leases. —  When  an  Act  of  Congress  refers  specifically  to  leases  of 
chattels  as  well  as  to  their  sale  in  interstate  commerce,  whatever  doubt 
there  may  be  as  to  the  validity  of  the  statute  will  be  resolved  in  favor  of 
sustaining  the  exercise  of  the  power  of  Congress  over  such  subjects.  "When 
a  corporation  with  millions  of  capital,  doing  an  annual  business  amounting 
to  millions  of  dollars,  sees  proper  to  conduct  its  business  by  only  leasing  its 
chattels,  instead  of  selling  them,  why  is  it  not  as  much  engaged  in  com- 
merce as  if  it  sold  them  outright !" 

U.  S.  v.  United  Shoe  Machinery  Co.,    (1916)   234  Fed.  127. 

III.  Exclusiveness  of  Power 

1.  When  Power  of  Congress  Exclusive  —  a.  In  General. —  The  national 
government  has  exclusive  authority  to  regulate  interstate  commerce  under 
the  Constitution. 

Railroad  Commission  v.  Worthington,  classes:  Those  which  belong  exclusively 
(1912)  255  U.  S.  101,  32  S.  Ct.  653,  to  the  states;  those  which  belong  exclu- 
56  U.  S.   (L.  ed.)    1004.  sively  to  the  national  government;  those 

Congress  alone  has  the  power  to  occupy,  ^ich  may*  ,**  f"?^  ^*cu"ently  v"? 
by  legation,  the  wholeP  field  of  in&  ?ffi?^Z  ^t^t^T/SS 
stW^ommerce.     Lottery    Case,    (1903)'    ^  t5t5^1S  S  tS  iff  S 

(L   Sf-JP  23  S'  Ct  321'  4?  U'  *  ^  «S3 !    Tntltn?rify  5  £  2a?e 

'  then   retires   and   lies  in   abeyance  until 

In  the  complex  system  of  polity  which  the  occasion  for  its  exercise  shall  recur. 

exists  in  this  country  the  powers  of  the  Chicago,  etc.,  R.  Co.  v.  Fuller,  (1873)   17 

government    may    be    divided    into    four  Wall.  568,  21  TJ.  S.    (L.  ed.)    710. 

Dependent  on  nature  of  the  case. —  Whether  the  power  in  any  given  case  is 
vested  exclusively  in  the  general  government,  depends  upon  the  nature  of 
the  subject  to  be  regulated. 

Gilman  v.  Philadelphia,  (1865)   3  Wall.  727,  18  U.  S.   (L.  ed.)  06. 
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It  is  only  direct  interferences  with  the  freedom  of  interstate  commerce  that 
bring  a  case  within  the  exclusive  domain  of  federal  legislation. 

Field  17.  Barber  Asphalt  Paving  Co.,  merce,  or  to  interfere  directly  with  its 
(1904)  194  U.  S.  623,  24  S.  Ct.  784,  48  freedom,  encroaches  upon  the  exclusive 
U.  S.   (L.  ed.)    1142.  power    of    Congress.      Hall    f>.    De   Cuir, 

(1877)   96  U.  S.  488,  24  U.  S.   (L.  ed.) 

State  legislation  which  seeks  to  im-  547,  reversing  Decuir  v.  Benson,  (1875) 
pose  a  direct  burden  upon  interstate  com-       27  La.  Ann.  1. 

b.  National  Subjects  Requiring  Uniform  Regulations. —  The  power 
to  regulate  commerce  among  the  several  states  was  granted  to  Congress  in 
terms  as  absolute  as  is  the  power  to  regulate  commerce  with  foreign  nations. 
If  not  in  all  respects  an  exclusive  power ;  if,  in  the  absence  of  congressional 
action,  the  states  may  continue  to  regulate  matters  of  local  interest  only 
incidentally  affecting  foreign  and  interstate  commerce,  such  as  pilots, 
wharves,  harbors,  roads,  bridges,  tolls,  freights,  etc.,  still  the  power  of  Con- 
gress is  exclusive  wherever  the  matter  is  national  in  its  character  or  admits 
of  one  uniform  system  or  plan  of  regulation,  and  is  certainly  so  far  exclu- 
sive that  no  state  has  power  to  make  any  law  or  regulation  which  will  affect 
the  free  and  unrestrained  intercourse  and  trade  between  the  states,  as 
Congress  has  left  it,  or  which  will  impose  any  discriminating  burden  or 
tax  upon  the  citizens  or  products  of  other  states  coming  or  brought  within 
its  jurisdiction. 

Pittsburg,  etc.,  Coal  Co.  t*.  Bates,  (1895)  necessities  of  navigation.    Whatever  sub- 

156  U.  S.  587,  15  S.  Ct.  415,  39  U.   S.  jects  of  this  power  are  in  their  nature 

(L.  ed.)   538.     See  also  Minnesota  Rates  national,  or  admit  only  of  one  uniform 

Cases,    (1913)    230  U.   S.   352,  33  S.  Ct.  system  or  plan  of  regulation,  may  justly 

729,  57  U.  S.    (L.   ed.)    1511,  Ann.  Cas.  be  said  to  be  of  such  a  nature  as  to  re- 

1916A    18,   48   L.   R.   A.    (N.   S.)    1151;  quire   exclusive   legislation   by   Congress. 

Pittsburg,    etc.,    Coal    Co.    v.    Louisiana,  Cooley  v.  Board  of  Wardens,   (1851)    12 

(1895)    156  U.  S.  597,  15  S.  Ct.  459,  39  How,  319,  13  U.  S.  (L.  ed.)  996. 
U.   S.    (L.   ed.)    544;    Robbins   v.   Shelby 

County  Taxing  Dist.,    (1887)    120  U.   S.  Some   of  the   rules   prescribed   in   the 

493,  7  S.  Ct.  592,  30  U.  S.   (L.  ed.)   694,  exercise   of   that   power  must,   from   the 

reversing    (1884)     13   Lea    (Tenn.)    303;  nature  of  things,  be  uniform  throughout 

Cardwell  t?.  American  Bridge  Co.,  (1885)  the  country.     To  that  extent  the  power 

113   U..S.   210,  5   S.   Ct.   423,   28   U.   S.  itself  must,  necessarily,  be  exclusive;   as 

(L.  ed.)  959,  affirming  (1884)  19  Fed.  562;  much  so  as  if  it  had  been  so  declared  to 

St.  Louis,  etc.,.  R.  Co.  v.  Hampton,  (1908)  be,  by  the  organic  law,  in  express  terms. 

162   Fed.   693;    Pacific  Coast  Steam-Ship  Others  may  weU  vary  with  the  varying 

Co.  v.  Railroad  Com'rs,    (1883)    18  Fed.  circumstances  of  different  localities.     In 

11;  State  v.  The  Steamship  Constitution,  the  latter  contingency  the  states  may 
(1872)   42  Cal.  589;   Stockton  v.  Powell,  -    prescribe  the  rules  to  be  observed  until 

(1892)  29  Fla.  1,  10  So.  688,  15  L.  R.  A.  Congress  shall  supersede  them;  the  Con 

42.  stitution  and  laws  of  the  United  States 

in  such  case,  as  in  all  others  to  which 

The   power   to   regulate   commerce   em-  they    apply,    being   the    supreme    law    of 

braces  a  vast  field,   containing  not  only  the  land.    Ex  p.  McNiel,  (1871)   13  Wall, 

many,   but   exceedingly   various   subjects,  240,  20  U.  S.  (L.  ed.)  624.    See  also  Chi- 

quite  unlike  in'  their  nature,   some   im-  cago,   etc.,   R.   Co.  v.   Fuller,    (1873)    17 

pcratively    demanding    a    single    uniform  Wall.  568,  21  U.  S.   (L.  ed.)   710. 
rule  operating  equally  on  the  commerce 

of  the  United  States  in  every  port,  and  The  power  to  regulate  commerce  cm- 
some  as  imperatively  demanding  that  di-  braces  all  the  instruments  by  which  such 
versity.  which  alone   can   meet  the  local  commerce  may  be  conducted.     So  far  as 
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some  of  these  instruments  are  concerned,  strictly  considered,  consists  in  intercourse 
and  some  subjects  which  are  local  in  their  and  traffic,  including  in  these  terms 
operation,  it  has  been  held  that  the  states  navigation  and  the  transportation  and 
may  provide  regulations  until  Congress  transit  of  persons  and  property,  as  well 
acts  with  reference  to  them;  but  where  as  the  purchase,  sale,  and  exchange  of 
the  subject  to  which  the  power  applies  commodities.  For  the  regulation  of  corn- 
is  national  in  its  character,  or  of  such  a  merce  as  thus  defined  there  can  be  only 
nature  as  to  admit  of  uniformity  of  regu-  one  system  of  rules  applicable  alike  to  the 
lation,  the  power  is  exclusive  of  all  state  whole  country;  and  the  authority  which 
authority.  Welton  0.  Missouri,  (1875)  can  act  for  the  whole  country  can  alone 
91  U.  S.  280,  23  U.  S.  (L.  ed.)  347,  re-  adopt  such  a  system.  Action  upon  it  by 
versing  (1874)  55  Mo.  288.  separate  states  is  not,  therefore,  permis- 
sible. Language  affirming  the  exclusive- 
M  Perhaps  some  of  the  divergence  of  ness  of  the  grant  of  power  over  commerce 
views  upon  this  question  among  former  as  thus  defined  may  not  be  inaccurate, 
judges  may  have  arisen  from  not  always  when  it  would  be  so  if  applied  to  legis- 
bearing  in  mind  the  distinction  between  lation  upon  subjects  which  are  merely 
commerce  as  strictly  defined,  and  its  local  auxiliary  to  commerce."  Mobile  County 
aids  or  instruments,  or  measures  taken  v.  Kimball,  (1880)  102  U.  S.  702,  26 
for  its  improvement.  Commerce  with  U.  S.  (L.  ed.)  238. 
foreign  countries  and  among  the  states, 

Commerce  which  consists  in  the  transportation  of  persons  and  property 
between  the  states  is  a  subject  of  national  character,  and  requires  uniform- 
ity of  regulation.  Congress  alone,  therefore,  can  deal  with  such  transporta- 
tion ;  its  nonaction  is  a  declaration  that  it  shall  remain  free  from  burdens 
imposed  by  state  legislation.  Otherwise,  there  would  be  no  protection 
against  conflicting  regulations  of  different  states,  each  legislating  in  favor 
of  its  own  citizens  and  products,  and  against  those  of  other  states. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  288;  State  Freight  Tax  Case,   (1872)    15 

(1885)    114  U.  S.  204,  5  S.  Ct.  826,  29  Wall.  279,  21  U.  S.   (L.  ed.)   146,  revers- 

U.  S.    (L,  ed.)    158.     See  also  Welton  «?.  ing  Tonnage  Tax  Cases,    (1869)    62   Pa, 

Missouri,   (1875)   91  U.  S.  280,  23  U.  S.  St.  286. 
(L.   ed.)    347,  reversing    (1874)    55   Mo. 

Especially  as  regards  impediment  or  restriction. —  The  power  given  to  Con- 
gress to  regulate  commerce  with  foreign  nations,  among  the  several  states, 
and  with  the  Indian  tribes,  is  exclusive  in  all  matters  which  require,  or  only 
admit  of,  general  and  uniform  rules,  and  especially  as  regards  any  impedi- 
ment or  restriction  upon  such  commerce. 

Walling  v.  Michigan,   (1886)   116  U.  S.  455,  6  S.  Ct.  454,  29  U.  S.   (L.  ed.)   691. 

2.  When  States  May  Exercise  Power  —  a.  Subjects  Not  Requiring 
Uniform  Rules. —  The  power  to  regulate  commerce  among  the  states  is  a 
unit,  but  if  particular  subjects  within  its  operation  do  not  require  the 
application  of  a  general  or  uniform  system,  the  states  may  legislate  in 
regard  to  them,  with  a  view  to  local  needs  and  circumstances,  until  Con- 
gress otherwise  directs ;  but  the  power  thus  exercised  by  the  states  is  not 
identical  in  its  extent  with  the  power  to  regulate  commerce  among  the 
states.    The  power  to  pass  laws  in  respect  to  internal  commerce,  inspection 
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laws,  quarantine  laws,  health  laws,  and  laws  in  relation  to  bridges,  ferries, 
and  highways,  belongs  to  the  class  of  powers  pertaining  to  locality,  essential 
to  local  intercommunication,  to  the  progress  and  development  of  local  pros- 
perity, and  to  the  protection,  the  safety,  and  the  welfare  of  society,  orig- 
inally necessarily  belonging  to,  and  upon  the  adoption  of  the  Constitution 
reserved  by,  the  states,  except  so  far  as  falling  within  the  scope  of  a  power 
confided  to  the  general  government.  Where  the  subject-matter  requires  a 
uniform  system  as  between  the  states,  the  power  controlling  it  is  vested 
exclusively  in  Congress,  and  cannot  be  encroached  upon  by  the  states; 
but  where,  in  relation  to  the  subject-matter,  different  rules  may  be  suitable 
for  different  localities,  the  states  may  exercise  powers  which,  though  they 
may  be  said  to  partake  of  the  nature  of  the  power  granted  to  the  general 
government,  are  strictly  not  such,  but  are  simply  local  powers,  which  have 
full  operation  until  or  unless  circumscribed  by  the  action  of  Congress  in 
effectuation  of  the  general  power. 

Leisy  v.  Hardin,  (1890)   135  U.  S.  108,  Co.  v.  Railroad  Com'rs,    (1883)    18  Fed. 

10   S.   Ct.   681,   34  U.  S.    (L.   ed.)    128,  11;    Williams  v.   The  Lizzie   Henderson, 

reversing    (1889)    78  la.  286,  43  N.  W.  (1880)    29  Fed.  Cas.  No.   17,726a;   State 

188.      See    also    Minnesota    Rate    Cases,  v.   The    Steamship    Constitution,    (1872) 

(1913)   230  U.  S.  352,  33  S.  Ct.  729,  57  42  Cal.  589;   Stockton  i>.  Powell,   (1892) 

U.  S.   (L.  ed.)    1511,  Ann.  Cas.  1916A  18,  29  Fla.  1,  10  So.  688,  15  L.  R.  A.  42. 
48  L.  R.  A.  (N.  S.)  1151;  Southern  R.  Co. 

17.  Reid,   (1912)   222  U.  S.  424,  32  S.  Ct.  When  the  subjects  are  local  in  their 

145,  56  U.  S.  (L.  ed.)  257;  Escanaba,  etc.,  nature  and  operation,  or  constitute  mere 

Transp.  Co.  «\  Chicago,  (1882)   107  U.  S.  aids  to  commerce,  the  states  may  provide 

683,  2  S.  Ct.  185,  27  U.  S.   (L.  ed.)  442,  for    their    regulation    and    management, 

affirming    (1882)     12    Fed.    777;    Mobile  until  Congress  intervenes  and  supersedes 

County  v.  Kimball,  (1880)   102  U.  S.  698,  their     action.       Cardwell     v.     American 

26  U.  S.   (L.  ed.)   238;  Gilman  v.  Phila-  Bridge  Co.,  (1885)  113  U.  S.  210,  5  S.  Ct. 

delphia,    (1865)    3   Wall.   726,   18   U.   S.  423,    28    U.    S.    (L.    ed.)    959,   affirming 

(L.    ed.)    96;    Pacific    Coast    Steam-Ship  (1884)    19  Fed.  562. 

• "  It  is  well  known  that  upon  this  subject  a  difference  of  opinion  has  existed, 
and  still  exists,  among  the  members  of  this  court.  But  with  every  respect 
for  the  opinion  of  my  brethren  with  whom  I  do  not  agree,  it  appears  to  me 
to  be  very  clear  that  the  mere  grant  of  power  to  the  general  government 
cannot,  upon  any  just  principles  of  construction,  be  construed  to  be  an 
absolute  prohibition  to  the  exercise  of  any  power  over  the  same  subject  by 
the  states.  The  controlling  and  supreme  power  over  commerce  with  foreign 
nations  and  the  several  states  is  undoubtedly  conferred  upon  Congress. 
Yet,  in  my  judgment,  the  state  may  nevertheless,  for  the  safety  or  con- 
venience of  trade  or  for  the  protection  of  the  health  of  its  citizens,  make 
regulations  of  commerce  for  its  own  ports  and  harbors,  and  for  its  own  terri- 
tory ;  and  such  regulations  are  valid  unless  they  come  in  conflict  with  a  law 
of  Congress.    Such  evidently  was  the  construction  which  the  Constitution 
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universally  received  at  the  time  of  its  adoption,  as  appears  from  the  legisla- 
tion of  Congress  and  of  the  several  states ;  and  a  careful  examination  of  the 
decisions  of  this  court  will  show  that,  so  far  from  sanctioning  the  opposite 
doctrine,  they  recognize  and  maintain  the  power  of  the  states.".  . 

Per  Taney,  C.  J.,  in  Peirce  v.  New  Hampshire,    (1847)    5  How.  578,   12  IT.  S. 
(L.  ed.)  279. 


6.  Police  Power  of  the  States — (1)  In  General.—  Consistent  with 
the  power  of  Congress  to  regulate  commerce  among  the  states,  the  states 
possess,  because  they  have  never  surrendered,  the  power  to  protect  the 
public  health,  the  public  morals  and  public  safety,  by  any  legislation  appro- 
priate to  that  end  which  does  not  encroach  upon  rights  guaranteed  by  the 
national  Constitution,  nor  come  in  conflict  with  Acts  of  Congress  passed 
in  pursuance  of  that  instrument. 


Missouri,  etc.,  It.  Go.  c.  Haber,  (1898) 
169  U.  S.  628,  18  S.  Ct.  488,  42  U.  S. 
(L.  ed.)  878,  affirming  (1896)  56  Kan. 
694,  44  Pac.  632.  See  also  Sioux  Remedy 
Co.  v.  Cope,  (1914)  235  U.  S.  197,  35  S. 
Ct.  57,  59  U.  S.  (L.  ed.)  193;  McLean  v. 
Denver,  etc.,  R.  Co.,  (1906)  203  U.  S. 
38,  27  S.  Ct.  1,  51  U.  S.  (L.  ed.)  78; 
Houston,  etc.,  R.  Co.  c.  Mayes,  (1906) 
201  U.  S.  321,  26  S.  Ct.  491,  50  U.  S. 
(L.  ed.)  772;  Louisville,  etc.,  R.  Co.  t?. 
Railroad  Commission,  (1911)  191  Fed. 
757;  Michigan  Tel.  Co.  t?.  Charlotte, 
(1899)  93  Fed.  12;  King  v.  American 
Transp.  Co.,  (1859)  1  Flipp  (U.  S.)  1, 
14  Fed.  Cas.  No.  7787;  Southern  Express 
Co.  v.  Goldberg,  (1903)  101  Va.  622,  44 
S.  E.  893,  62  L.  R.  A.  669. 

The  states  have  power  to  provide  by 
law  suitable  measures  to  prevent  the  in- 
troduction into  the  states  of  articles  of 
trade  which,  on  account  of  their  existing 
condition,  would  bring  in  and  spread 
disease  and  pestilence  and  death.  Such 
articles  are  not  merchantable;  they  are 
not  legitimate  subjects  of  trade  and  com- 
merce. They  may  be  rightly  outlawed  as 
intrinsically  and  directly  the  immediate 
sources  and  causes  of  destruction  to 
human  health  and  life.  The  self-protect- 
ing power  of  each  state,  therefore,  may  be 
rightfully  exerted  against  their  introduc- 
tion, and  such  exercises  of  power  cannot 
be  considered  regulations  of  commerce 
prohibited  by  the  Constitution.  Bowman 
v.  Chicago,  etc.,  R.  Co.,  (1888)  125  U.  S. 
489,  8  S.  Ct.  689,  1062,  31  U.  S.  (L.  ed.) 
700. 

The  only  way  in  which  commerce  be- 
tween the  states  can  be  legitimately 
affected  by  state  laws  is  when,  by  virtue 
of  its  police  power,  and  its  jurisdiction 


over  persons  and  property  within  its 
limits,  a  state  provides  for  the  security 
of  the  lives,  limbs,  health,  and  comfort 
of  persons  and  the  protection  of  prop- 
erty; or  when  it  does  those  things  which 
may  otherwise  incidentally  affect  com- 
merce, such  as  the  establishment  and 
regulation  of  highways,  canals,  railroads, 
wharves,  ferries,  and  other  commercial 
facilities;  the  passage  of  inspection  laws 
to  secure  the  due  quality  and  measure  of 
products  and  commodities;  the  passago 
of  laws  to  regulate  or  restrict  the  sale  of 
articles  deemed  to  be  injurious  to  the 
health  or  morals  of  the  community;  the 
imposition  of  taxes  upon  persons  residing 
within  the  state  or  belonging  to  its  popu- 
lation, and  upon  vocations  and  employ- 
ments pursued  therein,  not  directly  con- 
nected with  foreign  or  interstate  com- 
merce or  with  some  other  employment  or 
business  exercised  under  authority  of  the 
Constitution  and  laws  of  the  United 
States;  and  the  imposition  of  taxes  upon 
all  property  within  the  state,  mingled 
with  and  forming  part  of  the  great  mass 
of  property  therein.  But  in  making  such 
internal  regulations  a  state  cannot  impose 
taxes  upon  persons  passing  through  a 
state,  or  coming  into  it  merely  for  a 
temporary  purpose,  especially  if  connected 
with  interstate  or  foreign  commerce;  nor 
can  it  impose  such  taxes  upon  property 
imported  into  the  state  from  abroad,  or 
from  another  state,  and  not  yet  become 
part  of  the  general  mass  of  property 
therein;  and  no  discrimination  can  be 
made,  by  any  such  regulations,  adversely 
to  the  persons  or  property  of  other  states; 
and  no  regulations  can  be  made  directly 
affecting  interstate  commerce.  Any  taxa- 
tion or  regulation  of  the  latter  character 
would  be  an  unauthorized  interference 
with  the  power  given  to  Congress  over 
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the  subject.  Robbing  v.  Shelby  County 
Taxing  Dist.,  (1887)  120  U.  S.  493,  7 
S.  Ct.  592,  30  U.  S.  (L.  ed.)  694,  revert- 
ing (1884)  13  Lea  (Tenn.)  303. 

It  was  not  intended  by  this  clause  to 
supersede  or  interfere  with  the  power  of 
the  state  to  establish  police  regulations 
for  the  better  protection  and  enjoyment  of 
property.  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, (1885)  114  U.  S.  215,  5  S.  Ct. 
826,  29  U.  S.  (L.  ed.)   158. 

The  deposit  in  Congress  of  the  power 
to  regulate  foreign  commerce  among  the 
states  was  not  a  surrender  of  that  which 
may  properly  be  denominated  police 
power.  What  that  power  is,  it  is  difficult 
to  define  with  sharp  precision.  It  is  gen- 
erally said  to  extend  to  making  regula- 
tions promotive  of  domestic  order,  morals, 
health,  and  safety.  Hannibal,  etc.,  R.  Co. 
v.  Husen,  (1877)  95  U.  S.  470,  24  U.  S. 
(L.  ed.)  527. 

Hie  police  power  extends  to  such  legis- 
lation as  is  required  to  protect  the  com- 
fort, health,  and  lives  of  all  persons 
within  the  jurisdiction  of  the  state,  and 
also  to  care  for  the  property  located 
within  the  same.  It  justifies  the  adoption 
of  regulations  to  prevent  the  commission 
of  crime  and  the  spreading  of  disease. 
It  authorizes  rules  for  the  suppression 
of  vice  and  of  the  various  kinds  jof  social 
evils,  for  the  prohibition  of  lotteries, 
gambling,  and  nuisances.  In  re  Minor, 
(1895)  69  Fed.  236. 

A  state  has  the  same  undeniable  and 
unlimited  jurisdiction  over  all  persons 
•  and  things,  within  its  territorial  limits, 
as  any  foreign  nation,  where  that  juris- 
diction is  not  surrendered  or  restrained 
by  the  Constitution  of  the  United  States. 
By  virtue  of  this,  it  is  not  only  the  right, 
but  the  bounden  and  solemn  duty  of  a 
state  to  advance  the  safety,  happiness, 
and  prosperity  of  its  people,  and  to  pro- 
vide for  its  general  welfare  by  any  and 
every  act  of  legislation  which  it  may 
deem  to  be  conductive  to  these  ends,  where 
the  power  over  the  particular  subject  or 
the  manner  of  ita  exercise  is  not  sur- 
rendered or  restrained  in  the  manner  just 
stated.  All  those  powers  which  relate  to 
merely    municipal    legislation,    or    what 


may,  perhaps,  more  properly  be  called  in- 
ternal police,  are  not  thus  surrendered 
or  restrained;  and,  consequently,  in  rela- 
tion to  these,  the  authority  of  a  state  is 
complete,  unqualified,  and  exclusive.  New 
York  v.  Miln,  (1837)  11  Pet.  138,  9 
U.  S.  (L.  ed.)  648,  on  certificate  of 
division  of  opinion  in  2  Paine  (U.  S.) 
429,  17  Fed.  Cas.  No.  9,618.  This  case 
has  been  discredited  in  opinions  in  sub- 
sequent cases,  notably  in  Henderson  V, 
New  York,  (1875)  92  U.  S.  265,  23  U.  S. 
(L.  ed.)   543. 

Statute  having  no  substantial  relation 
to  object. —  If  a  state  statute  purporting 
to  have  been  enacted  to  protect  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety,  has  no  real  or  substantial  rela- 
tion to  these  objects,  or  is  a  palpable  in- 
vasion of  the  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  court  to 
so  adjudge  and  thereby  give  effect  to  the 
Constitution.  Hennington  t?.  Georgia, 
(1896)  163  U.  S.  304,  16  S.  Ct.  1086,  41 
U.  S.  (L.  ed.)  166,  wherein  the  court 
said:  "The  legislative  enactments  of  the 
states,  passed  under  their  admitted  police 
powers,  and  having  a  real  relation  to  the 
domestic  peace,  order,  health,  and  safety 
of  their  people,  but  which,  by  their  neces- 
sary operation,  affect  to  some  extent,  or 
for  a  limited  time,  the  conduct  of  com- 
merce among  the  states,  are  yet  not  in- 
valid by  force  alone  of  the  grant  of  power 
to  Congress  to  regulate  such  commerce; 
and  if  not  obnoxious  to  some  other  con- 
stitutional provision  or  destructive  of 
some  right  secured  by  the  fundamental 
law,  are  to  be  respected  in  the  courts  of 
the  Union  until  they  are  superseded  and 
displaced  by  some  Act  of  Congress  passed 
in  execution  of  the  power  granted  to  it 
by  the  Constitution."  Affirming  (1892) 
90  Ga.  396,  17  S.  E.  1009. 

"The  states  may  legislate  with  refer- 
ence simply  to  the  public  convenience, 
subject,  of  course,  to  the  condition  that 
such  legislation  be  not  inconsistent  with 
the  National  Constitution,  nor  with  any 
Act  of  Congress  passed  in  pursuance 
of  that  instrument,  nor  in  derogation  of 
any  right  granted  or  secured  by  it."  Lake 
Shore,  etc.,  R.  Co.  t?.  Ohio,  (1899)  173 
U.  S.  292,  19  S.  Ct.  465,  43  U.  S.  (L. 
ed.)   702. 


(2)  In  the  Absence  of  Legislation  by  Congress. —  While  the  laws  of  the 
state  must  yield  to  Acts  of  Congress  passed  in  execution  of  the  powers  con- 
ferred upon  it  by  the  Constitution,  the  mere  grant  to  Congress  of  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the  states  did  not, 
of  itself  and  without  legislation  by  Congress,  impair  the  authority  of  the 
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states  to  establish  such  reasonable  regulations  as  were  appropriate  for  the 
protection  of  the  health,  the  lives,  and  the  safety  of  their  people. 


New  York,  etc.,  R.  Co.  r.  New  York, 
(1897)  165  U.  S.  631,  17  S.  Ct.  418,  41 
U.  S.  (L.  ed.)  853.  See  also  Sligh  v. 
Kirkwood,  (1915)  237  U.  S.  52,  35  S.  Ct. 
501,  59  U.  S.  (L.  ed.)  835;  Southern  R. 
Co.  t?.  Reid,  (1912)  222  U.  S.  424,  32 
S.  Ct.  140,  56  U.  S.  (L.  ed.)  257;  Houston, 
etc.,  R.  Co.  v.  Mayes,  (1906)  201  U.  S. 
321,  26  S.  Ct.  491,  50  U.  S.  (L.  ed.) 
772. 

"  But  within  these  limitations  [of  mat- 
ters with  respect  to  which  the  states 
cannot  legislate]  there  necessarily  re- 
mains to  the  states,  until  Congress  acts, 
a  wide  range  for  the  permissible  exer- 
cise of  power  appropriate  to  their  ter- 
ritorial jurisdiction  although  interstate 
commerce  may  be  affected.  It  extends  to 
those  matters  of  a  local  nature  as  to 
which  it  is  impossible  to  derive  from  the 
constitutional  grant  an  intention  that 
they  should  go  uncontrolled  pending  Fed- 
eral intervention.  Thus,  there  are  certain 
subjects  having  the  most  obvious  and 
direct  relation  to  interstate  commerce, 
which  nevertheless,  with  the  acquiescence 
of  Congress,  have  been  controlled  by 
state  legislation  from  the  foundation  of 
the  government  because  of  the  necessity 
that  they  should  not  remain  unregulated 
and  that  their  regulation  should  be 
adapted  to  varying  local  exigencies; 
hence,  the  absence  of  regulation  by  Con- 
gress in  such  matters  has  not  imported 
that  there  should  be  no  restriction  but 
rather  that  the  states  should  continue  to 
supply  the  needed  rules  until  Congress 
should  decide  to  supersede  them.  Further 
it  is  competent  for  a  state  to  govern  its 
internal  commerce,  to  provide  local  im- 
provements, to  create  and  regulate  local 
facilities,  to  adopt  protective  measures  of 
a  reasonable  character  in  the  interest  of 
the  health,  safety,  morals  and  welfare  of 
its  people,  although  interstate  commerce 
may  incidentally  or  indirectly  be  in- 
volved. Our  system  of  government  is  a 
practical  adjustment  by  which  the  na- 
tional authority  as  conferred  by  the  Con- 
stitution is  maintained  in  its  full  scope 
without  unnecessary  loss  of  local  efficiency. 
Where  the  subject  is  peculiarly  one  of 
local  concern,  and  from  its  nature  belongs 
to  the  class  with  which  the  state  appro- 
priately deals  in  making  reasonable  pro- 
vision for  local  needs,  it  cannot  be  re- 
garded as  left  to  the  unrestrained  will 
of  individuals  because  Congress  has  not 
acted,  although  it  may  have  such  a  rela- 
tion to  interstate  commerce  as  to  be 
within  the  reach  of  the  Federal  power. 
In  such  case,  Congress  must  be  the  judge 


of  the  necessity  of  Federal  action.  Its 
paramount  authority  always  enables  ii 
to  intervene  at  its  discretion  for  the  com- 
plete and  effective  government  of  that 
which  has  been  committed  to  its  care, 
and,  for  this  purpose  and  to  this  extent, 
in  response  to  a  conviction  of  national 
need,  to  displace  local  laws  by.  substitut- 
ing laws  of  its  own.  The  successful  work- 
ing of  our  constitutional  system  has  thus 
been  made  possible."  Minnesota  Rate 
Cases,  (1913)  230  U.  S.  352,  33  S.  Ct. 
729,  57  U.  S.  (L.  ed.)  1511,  Ann.  Cas. 
1916A   18,  48  L.  R.  A.    (N.   S.)    1151. 

The  doctrine  that  the  silence  of  Con- 
gress as  to  what  property  may  be  of  right 
carried  from  one  state  to  another  means 
that  every  article  of  commerce  may  be 
carried  into  one  state  from  another  and 
there  sold,  ought  not  to  be  extended  so 
.as  to  embrace  articles  which  may  not  un- 
reasonably be  deemed  injurious  in  their 
use  to  the  health  of  the  people.  If  this 
be  not  so,  it  follows  that  the  reserved 
power  of  the  state  to  protect  the  health 
of  its  people,  by  reasonable  regulations, 
has  application  only  in  respect  of  articles 
manufactured  within  its  own  limits,  and 
that  an  open  door  exists  for  the  intro- 
duction into  the  state,  against  its  will, 
of  all  kinds  of  property  which  may  be 
fairly  regarded  as  injurious  in  their  use 
to  health.  If  Congress  has  power  to  de- 
clare what  property  may  and  what  may 
not  be  brought  into  one  state  from  an- 
other state,  then  the  action  of  a  state 
by  which  certain  articles,  not  unreason- 
ably deemed  injurious  to  health,  were 
excluded  from  its  markets,  should  stand 
until  Congress  legislated  upon  the  subject. 
If  Congress  possesses  no  such  power,  it 
is  because  the  framers  of  the  Constitu- 
tion never  intended  .that  the  mere  grant 
of  power  to  regulate  commerce  should 
override  the  power  reserved  by  the  states 
to  pass  laws  that  had  substantial  rela- 
tions to  the  health  of  their  people.  Austin 
v.  Tennessee,  (1900)  179  U.  S.  362,  21 
S.  Ct.  132,  45  U.  S.  (L.  ed.)  224,  affirm- 
ing  (1898)  101  Tenn.  563,  48  S.  W.  305, 
70  Am.  St.  Rep.  703,  50  L.  R.  A.  478. 

The  power  of  regulating  commerce  with 
foreign  nations  and  among  the  several 
states,  which  comprehends  the  use  of,  and 
passage  over,  the  navigable  waters  of  the 
several  states,  does  by  no  means. impair 
the  right  of  the  state  governments  to 
legislate  upon  all  subjects  of  internal 
police  within  their  territorial  limits, 
which  is  not  forbidden  by  the  Constitu- 
tion of  the  United  States,  even  although 
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such  legislation  may  indirectly  and  re- 
motely affect  commerce,  provided  it  do 
not  interefere  with  the  regulations  of 
Congress  upon  the  same  subject.  Such 
are  inspection,  quarantine,  and  health 
laws;  laws  regulating  the  internal  com- 
merce of  the  state;  laws  establishing  and 
regulating  turnpike  roads,  ferries,  canals, 
and  the  like.  Corneld  v.  Coryell,  (1823) 
4  Wash.  (U.  S.)  371,  6  Fed.  Cas.  No. 
3,230. 

"The  mere  fact  that  the  Constitution 
of  the  United  States    (section  8,  art.  1) 


commits  to  Congress  the  power  of  regulat- 
ing commerce  among  the  several  states 
of  the  Union,  and  that  later,  in  1887, 
Congress  passed  the  Interstate  Commerce 
Act,  and  provided  for  the  establishment 
of  the  Interstate  Commerce  Commission 
with  supervisory  power  over  the  subject, 
will  not  alone  deprive  the  several  states 
ot  the  Union  of  enforcing  their  own  rules 
and  public  policy  over  the  subject  of  inter- 
state commerce  when  not  in  conflict  with 
some  congressional  enactment."  Western 
Union  Tel.  Co.  0.  Piper,  (Ter.  1916) 
191  S.  W.  817. 


(3)  Subject  Confided  Exclusively  to  Congress. —  Whatever  may  be  the 
nature  and  extent  of  the  police  power,  no  definition  of  it  and  no  urgency 
for  its  use  can  authorize  a  state  to  exercise  it  in  regard  to  a  subject-matter 
which  has  been  confided  to  Congress  exclusively  by  the  Constitution.  When- 
ever the  statute  of  a  state  invades  the  domain  of  legislation  which  belongs 
exclusively  to  the  Congress  of  the  United  States,  it  is  void,  no  matter  under 
what  class  of  powers  it  may  fall  or  how  closely  allied  to  powers  conceded  to 
belong  to  the  states. 


Henderson  v.  New  York,  (1876)  92 
U.  S.  271,  23  U.  8.  (L.  ed.)  543.  See 
also  Leisy  v.  Hardin,  (1890)  135  U.  S. 
108,  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128, 
reversing  (1889)  78  la,  286,  43  N.  W. 
188;  Hannibal,  etc.,  R.  Co.  v.  Husen, 
(1877)  95  U.  S.  471,  24  U.  S.  (L.  ed.) 
527;  Sawrie  v.  Tennessee,  (1897)  82  Fed. 
615;  In  re  Minor,  (1895)  69  Fed.  236; 
In  re  Sanders,   (1892)  52  Fed.  808. 

•  "The  police  power  of  the  state  cannot 
draw  within  its  jurisdiction  objects  which 
lie  beyond  it.  It  meets  the  commercial 
power  of  the  Union  in  dealing  with  sub- 
jects under  the  protection  of  that  power, 
yet  it  can  only  be  exerted  under  peculiar 
emergencies  and  to  a  limited  extent.  In 
guarding  the  safety,  the  health,  and  mor- 
als of  its  citizens,  a  state  is  restricted  to 
appropriate     and    constitutional    means. 


If  extraordinary  expense  be  incurred,  an 
equitable  claim  to  an  indemnity  can  give 
no  power  to  a  state  to  tax  objects  not 
subject  to  its  jurisdiction."  Per  McLean, 
J.,  in  Smith  t?.  Turner,  (1849)  7  How. 
408,  12  U.  S.  (L.  ed.)  702. 

Hie  police  power  of  the  state  cannot 
obstruct  foreign  commerce  or  interstate 
commerce  beyond  the  necessity  for  its 
exercise;  and  under  color  of  it,  objects 
not  within  its  scope  cannot  be  secured  at 
the  expense  of  the  protection  afforded  by 
the  federal  Constitution.  And  as  its 
range  sometimes  comes  very  near  to  the 
field  committed  by  the  Constitution  to 
Congress,  it  is  the  duty  of  the  courts 
to  guard  vigilantly  against  any  needless 
intrusion.  Hannibal,  etc.,  R.  Co.  v.  Hu- 
sen, (1«77)  95  U.  S.  473,  24  U.  S.  (L 
ed.)    527. 


(4)  Prohibition  of,  or  Burden  upon,  Commerce. —  The  state  can  do 
nothing  which  will  directly  burden  or  impede  interstate  commerce,  and  the 
police  power  does  not  justify  a  direct  interference  with  such  commerce. 

Kansas  City  Southern  R.  Co.  v.  Kaw  Illinois  Cent.  R.  Co.  c.  Illinois,  (1896) 
Valley  Drainage  Dist.,  (1914)  233  U.  S.  163  U.  S.  142,  16  S.  Ct.  1096,  41  U.  S. 
75,  34  S.  Ct.  564,  58  U.  S.  (L.  ed.)   857;       (L.  ed.)   107. 


The  state  may  not,  under  the  guise  of  exercising  its  police  power  or  otherwise, 
impose  burdens  upon  or  discriminate  against  interstate  commerce. 


McDermott    v.   Wisconsin,    (1917)    228 
U.  S.  115,  33  S.  Ct.  431,  57  U.  B.  (L.  ed.) 


754,   Ann.    Cas.    1915A   39,   47   L.   R.   A. 
(N.  S.)    984.     See  also  Savage  v.  Jones, 
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(1912)    225   Ul   S.    501,    32   8.   Ct.   715,  Statutes  belonging  to  the  category  of 

56  U.  S.  (L.  ed.)   1182.  police  regulations  may  sometimes  trench 

upon  the  federal  jurisdiction;   and  when 

Whatever  may  be  the  reason  given  to  their  provisions  extend  beyond  a  just  reg- 
justify,  or  the  power  invoked  to  sustain  ulation  of  rights  for  the  public  good,  and 
the  act  of  the  state,  if  that  act  is  one  unreasonably  abridge  or  burden  the  privi- 
which  trenches  directly  upon  that  which  leges  which  the  national  authority  con- 
is  within  the  exclusive  jurisdiction  of  the  serves,  they  cease  to  be  operative.  The 
national  government,  it  cannot  be  sus-  state,  when  providing  by  legislation  for 
tained.  Brennan  v.  Titusville,  (1894)  the  protection  of  the  public  health,  the 
153  U.  S.  299,  14  S.  Ct.  829,  38  U.  S.  public  morals,  or  the  public  safety,  is 
(L.  ed.)  719.  subject   to   the   paramount   authority   of 

the   Constitution   of   the   United    States, 

"  While  we  unhesitatingly  admit  that  a  and   may  not  violate   rights   secured   or 

state  may  pass  sanitary  laws,  and  laws  guaranteed  by  that  instrument,  or  inter- 

for  the  protection  of  life,  liberty,  health,  fere   with   the   execution   of   the   powers 

or  property  within  its  borders;  while  it  confided     to     the     general     government, 

may  prevent  persons  and  animals  suffer-  Western    Union   Tel.    Co.   v.   New   York, 

ing  under  contagious  or  infectious  diseases  (1889)  38  Fed.  555. 
or  convicts,  etc.,  from  entering  the  state; 

while  for  the  purpose  of  self-protection  This  power  to  regulate  commerce  was 

it  may  establish  quarantine,  and  reason-  by    this    provision    of    the    Constitution 

able  inspection  laws,  it  may  not  interfere  granted  by  the  people  and  the  states  to 

with  transportation  into  or  through  the  and  vested   in   the   Congress  exclusively, 

state,  beyond  what  is  absolutely  necessary  and  no  state,  by  virtue  of  any  power  re- 

for  its  self-protection.    It  may  not,  under  served  to  the  states,  can  lawfully  infringe 

the  cover  of  exerting  its  police  powers,  upon   this   grant.     Any    act   of    a   state 

substantially    prohibit   or   burden    either  which    interferes    with    interstate    com- 

foreign  or  interstate  commerce."     Hanni-  merce  in  a  well-known  and  sound  article 

bal,  etc.,  R.  Co.  v.  Husen,  (1877)  95  U.  S.  of  commerce  is  unconstitutional  and  void. 

472,  24  U.  S.  (L.  ed.)  527.  In  re  Ware,  (1892)  53  Fed.  783. 

A  lawful  article  of  commerce  cannot  be  wholly  excluded  from  importation 

into  a  state  from  another  state  where  it  is  manufactured  or  grown.     A 

state  has  power  to  regulate  the  introduction  of  any  article,  including  a  food 

product,  so  as  to  insure  purity  of  the  article  imported,  but  such  police  power 

does  not  include  the  total  exclusion  even  of  an  article  of  food. 

Schollenberger  v.  Pennsylvania,  (1898)  27  Atl.  30,  36  Am.  St.  Rep.  32,  22  L.  R.  A. 
171  U.  S.  12,  18  S.  Ct.  757,  43  U.  S.  (L.  155.  But  see  Com.  v.  Paul,  (1892)  148 
ed.)  49,  reversing  (1893)   156  Pa.  St.  201,      Pa.  St.  559,  24  Atl.  78. 

Interference  with  carriage  of  mails. — A  state  statute  which  unnecessarily 
interferes  with  the  speedy  and  uninterrupted  carriage  of  the  mails  of  the 
United  States  cannot  be  considered  as  a  reasonable  police  regulation. 

Illinois  Cent.  R.  Co.  *.  Illinois,  (1896)  163  U.  S.  154,  16  S.  Ct.  1096,  41  U.  S. 
(L.  ed.)   107. 

(5)  Indirect  or  Incidental  Interference  with  Commerce. —  A  state  may 
make  valid  enactments  in  the  exercise  of  its  legislative  power  to  promote 
the  welfare  and  convenience  of  its  citizens,  although  in  their  operation  they 
may  have  an  effect  upon  interstate  traffic. 

Pennsylvania  R.  Co.  v.  Hughes,  (1903)  wood,  (1915)  237  U.  S.  52,  35  S.  Ct.  501, 

191  U.  S.  488,  24  S.   Ct.   132,  48  U.  S.  59  U.  S.   (L.  ed.)    835;   South  Covington, 

(L.  ed.)    268,  affirming    (1902)    202   Pa.  etc.,  St.  R.  Co.  v.  Covington,   (1914)   235 

St  222,  51  Atl.  990,  97  Am.  St.  Rep.  713,  U.  S.  537,  35  a  Ct.  208,  59  U.  S.  (L.  ed.) 

63  L.  R.  A  513.    See  also  Sligh  v.  Kirk-  350,    L.    R.    A.    1915F    792;    Asbell    *. 
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Kansas,  (1908)  209  U.  S.  251,  28  S.  Ct. 
485,  52  U.  S.  (L.  ed.)  778,  14  Ann.  Cas. 
1101;  Sherlock  t;.  Ailing,  (1876)  93  U.  S. 
103,  23  U.  S.  (L.  ed.)  819;  Logan  v. 
Postal  Tel.,  etc.,  Co.,  (1908)  157  Fed. 
716;  In  re  Lebolt,  (1896)  77  Fed.  588; 
Kohn  v.  Melcher,   (1887)   29  Fed.  435. 

"The  law  and  the  decision  apply 
equally  to  foreign  and  to  domestic  spirits, 
as  they  must  do  on  the  principles  assumed 
in  support  of  the  law.  The  assumption 
is  that  the  police  power  was  not  touched 
by  the  Constitution,  but  left  to  the  states 
as  the  Constitution  found  it.  This  is 
admitted;  and  whenever  a  thing,  from 
character  or  condition,  is  of  a  description 
to  be  regulated  by  that  power  in  the  state, 
then  the  regulation  may  be  made  by  the 
state,  and  Congress  cannot  interfere.  But 
this  must  always  depend  on  facts,  sub- 
ject to  legal  ascertainment,  so  that  the  in- 
jured may  have  redress.  And  the  fact 
must  find  its  support  in  this,  whether  the 
prohibited  article  belongs  to,  and  is  sub- 
ject to  be  regulated  as  part  of,  foreign 
commerce,  or  of  commerce  among  the 
states.  If,  from  its  nature,  it  does  not 
belong  to  commerce,  or  if  its  condition, 
from  putrescence  or  other  cause,  is  such 
when  it  is  about  to  enter  the  state  that 
it  no  longer  belongs  to  commerce,  or,  in 
other  words,  is  not  a  commercial  article, 
then  the  state  power  may  exclude  its  in- 


troduction. And  as  an  -incident  to  this 
power,  a  state  may  use  means  to  ascertain 
the  fact.  And  here  is  the  limit  between 
the  sovereign  power  of  the  state  and  the 
federal  power.  That  is  say,  that  which 
does  not  belong  to  commerce  is  within  the 
jurisdiction  of  the  police  power  of  the 
state;  and  that  which  does  belong  to 
commerce  is  within  the  jurisdiction  of 
the  United  States."  Per  Catron,  J.,  in 
Peirce  v.  New  Hampshire,  (1847)  5  How. 
599,  12  U.  S.  (L.  ed.)  279,  and  adopted 
by  the  court  in  In  re  Rahrer,  (1891) 
140  U.  S.  545,  11  8.  Ct.  865,  35  U.  S. 
(L.  ed.)  572,  as  to  the  distinction  be- 
tween the  incidental  regulation  of  com- 
merce admissible  under  the  reserved  police 
power  of  the  states  and  the  power  of 
commercial  regulation  delegated  to  Con- 
gress. 

States  may  regulate  ferries,  roads,  in- 
spections, etc,  without  violating  the 
grant  over  commerce  to  Congress,  though 
in  some  degree  and  indirectly  affecting 
commerce,  if  it  does  not  come  in  clear  and 
direct  conflict  with  some  legislation  by 
Congress.  But  the  jua  privatum  in  the 
state  must  be  so  exercised  as  not  to  im- 
pair or  obstruct  the  higher  jus  publicum 
in  the  United  States  and  the  people  at 
large.  U.  S.  v.  New  Bedford  Bridge, 
(1847)  1  Woodb.  &  M.  (U.  S.)  401,  27 
Fed.  Cas.  No.  15,867. 


When  the  local  police  regulation  has  real  relation  to  the  suitable  protection 
of  the  people  of  the  state,  and  is  reasonable  in  its  requirements,  it  is  not 
invalid  because  it  may  incidentally  affect  interstate  commerce,  provided  it 
does  not  conflict  with  legislation  enacted  by  Congress  pursuant  to  its  con- 
stitutional authority. 


Savage  v.  Jones,  (1912)  225  U.  S.  501, 
32  S.  Ct.  715,  56  U.  S.   (L.  ed.)   1182. 

"The  interference  with  the  commercial 
power  of  the  general  government  to  be 
unlawful  must  be  direct,  and  not  the 
merely  incidental  effect  of  enforcing  the 
police  powers  of  a  state."  Louisville, 
etc.,  R.  Co.  v.  Kentucky,  (1902)  183  U. 
S.  518,  22  S.  Ct.  95,  46  U.  S.  (L.  ed.) 
298,  affirming  (1899)  106  Ky.  633,  51 
S.  W.  164,  1012,  90  Am.  St.  Rep.  236. 
See  also  Geiger-Jones  Co.  v.  Turner, 
(1916)   230  Fed.  233. 


Where  state  legislation  has  been  at- 
tacked as  violating  the  power  of  Congress 
over  interstate  commerce,  if  the  action 
of  the  state  legislature  were  a  bona  fide 
exercise  of  its  police  power,  dictated  by  a 
genuine  regard  for  the  preservation  of 
the  public  health  or  safety,  such  .legisla- 
tion would  be  respected  though  it  might 
interfere  indirectly  with  interstate  com- 
merce. Austin  v.  Tennessee,  (1900)  179 
U.  S.  349,  21  S.  Ct.  132,  45  U.  S.  (L.  ed.) 
224,  affirming  (1898)  101  Tenn.  563,  48 
S.  E.  305,  70  Am.  St.  Rep.  703,  50  L.  R. 
A.  478. 


c.  Effect  of  Action  by  Congress. — A  state  law,  though  resting  upon 
the  police  powers  of  the  state,  must  yield  whenever  Congress,  in  exercise 
of  the  power  granted  to  it,  legislates  upon  the  precise  subject-matter;  for 
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that  power,  like  all  other  reserve  powers  of  the  state,  is  subordinate  to  those 
in  terms  conferred  by  the  Constitution  upon  the  nation. 


Gulf,  etc.,  R.  Co.  I?.  Hefley,  (1895)  158 
U.  S.  104,  15  S.  Ct.  802,  39  U.  S.  (L.  ed.) 
910.  See  also  Missouri,  etc.,  R.  Co.  <?. 
Harris,  (1914)  234  U.  S.  412,  34  S.  Ct. 
790,  58  U.  S.  (L.  ed.)  1377,  L.  R.  A. 
1915E  942;  Erie  R.  Co.  v.  New  York, 
(1914)  233  U.  S.  671,  34  S.  Ct.  756,  58 
U.  S.  (L.  ed.)  1149,  Ann.  Caa.  1915D  138, 
52  L.  R.  A.  (N.  S.)  266;  Asbell  v.  Kansas, 
(1908)  209  U.  S.  251,  28  S.  Ct.  485,  52 
U.  S.  (L.  ed.)  778,  14  Ann.  Caa.  1101; 
Western  Union  Tel.  Co.  v.  Piper,  (Tex. 
1916)   191  S.  W.  817. 

"When  Congress  acts  with  reference 
to  a  matter  confided  to  it  by  the  Consti- 
tution, then  its  statutes  displace  all  con- 
flicting local  regulations  touching  that 
matter,  although  such  regulations  may 
have  been  established  in  pursuance  of  a 
power* not  surrendered  by  the  states  to 
the  general  government."  Lake  Shore, 
etc.,  R.  Co.  v.  Ohio,  (1899)  173  U.  S.  297, 
19  S.  Ct.  465,  43  U.  S.  (L.  ed.)  702.  Bee 
also  Smith  v.  Alabama,  (1888)  124  U.  S. 
473,  8  S.  Ct.  564,  31  U.  S.  (L.  ed.)  508; 
Morris  v.  State,  (1884)   62  Tex.  738. 

"A  concurrent  power  in  the  states  to 
regulate  commerce  is  an  anomaly  not 
found  in  the  Constitution.  If  such  power 
exist,  it  may  be  exercised  independently 
of  the  federal  authority.  *  *  *  A  con- 
current power  excludes  the  idea  of  a  de- 
pendent power.  The  general  government 
and  a  state  exerciBe  concurrent  powers 
in  taxing  the  people  of  the  state.  The 
objects  of  taxation  may  be  the  same,  but 
the  motives  and  policy  of  the  tax  are 
different,  and  the  powers  are  distinct  and 
independent.  A  concurrent  power  in  two 
distinct  sovereignties  to  regulate  the 
same  thing  is  as  inconsistent  in  principle 
as  it  is  impracticable  in  action.  It  in- 
volves a  moral  and  physical  impossibility. 
A  joint  action  is  not  supposed,  and  two 
independent  wills  cannot  do  the  same 
thing.  The  action  of  one,  unless  there 
be  an  arrangement,  must  necessarily  pre- 
cede the  action  of  the  other;  and  that 
which  is  first,  being  competent,  must 
establish  the  rule.  If  the  powers  be  equal, 
as  must  be  the  case,  both  being  sovereign, 
one  may  undo  what  the  other  does,  and 
this  must  be  the  result  of  their  action. 
But  the  argument  is  that  a  state  acting 
in  a  subordinate  capacity,  wholly  incon- 
sistent with  its  sovereignty,  may  regulate 
foreign  commerce  until  Congress  shall  act 
on  the  same  subject;  and  that  the  state 
must  then  yield  to  the  paramount  author- 
ity. A  jealousy  of  the  federal  powers  has 
often  been   expressed,   and   an   apprehen- 


sion entertained  that  they  would  impair 
the  sovereignty  of  the  states.  But  this 
argument  degrades  the  states  by  making 
their  legislation,  to  the  extent  stated, 
subject  to  the  will  of  Congress."  Per 
McLean,  J.,  in  Smith  v.  Turner,  (1849) 
7  How.  396,  12  U.  S.   (L.  ed.)   702. 

States  have  an  undoubted  right  to  regu- 
late all  matters  of  police,  including  in- 
ternal commerce,  roads,  ferries,  canals, 
and  bridges.  But  the  power  conferred  on 
the  general  government  by  the  Constitu- 
tion of  the  Union,  to  regulate  commerce 
between  the  several  states  and  foreign 
countries,  necessarily  authorizes  it  to 
keep  open  and  free  all  navigable  streams 
connecting  the  ocean  with  ports  of  delivery 
or  entry,  and  protect  the  intercourse  be- 
tween the  several  states  on  all  our  tide 
waters.  When  the  exercise  of  their  sev- 
eral powers  becomes  conflicting,  those 
of  the  state  must  necessarily  yield  to 
the  superior  or  controlling  power.  Devoe 
v.  Penrose  Ferry  Bridge  Co.,  (1854)  6 
Pa.  L.  J.  Rep.  313,  7  Fed.  Cas.  No.  3,845. 

"The  intent  to  supersede  the  exercise 
by  the  state  of  its  police  power  as  to 
matters  not  covered  by  the  federal  legis- 
lation is  not  to  be  inferred  from  the 
mere  fact  that  Congress  has  seen  fit  to 
circumscribe  its  regulation  and  to  occupy 
a  limited  field.  In  other  words,  such  in- 
tent is  not  to  be  implied  unless  the  act 
of  Congress  fairly  interpreted  is  in  actual 
conflict  with  the  law  of  the  state."  Sav- 
age v.  Jones,  (1912)  225  U.  S.  501,  32 
S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182. 

"When  the  question  is  whether  a  fed- 
eral act  overrides  a  state  law,  the  entire 
scheme  of  the  statute  must  of  course  be 
considered  and  that  which  needs  must 
be  implied  is  of  no  less  force  than  that 
which  is  expressed.  If  the  purpose  of  the 
act  cannot  otherwise  be  accomplished  — 
if  its  operation  within  its  chosen  field 
else  must  be  frustrated  and  its  provisions 
be  refused  their  natural  effect  —  the  state 
law  must  yield  to  the  regulation  of  Con- 
gress within  the  sphere  of  its  delegated 
power."  Savage  t>.  Jones,  (1912)  225  U. 
S.  501,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.) 
1182. 

In  a  case  where  from  the  particular 
nature  of  certain  subjects  the  state  may 
exert  authority  until  Congress  acts  un- 
der the  assumption  that  Congress  by  in- 
action has  tacitly  authorized  it  to  do  so, 
action  by  Congress  destroys  the  possi* 
bility  of  such  assumption,  since  such  ac- 
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fcidn,  when  exerted,  covers  the  whole  field 
and  renders  the  state  impotent  to  deal 
with  a  subject  over  which  it  had  no  in- 
herent but  only  permissive  power.     Chi- 


cago, etc.,  R.  Go.  v.  Hardwick  Fanners 
Elevator  Co.,  (1012)  226  U.  S.  426,  33 
S.  Ct.  174,  57  U.  S.  (L.  ed.)  284,  46  L. 
R.  A.   (N.  S.)   203. 


Legislation  covering  entire  subject. —  Although  the  power  of  Congress  to 
regulate  commerce  among  the  states,  and  the  power  of  the  states  to  regulate 
their  purely  domestic  affairs,  are  distinct  powers,  which,  in  their  application, 
may  at  times  bear  upon  the  same  subject,  no  collision  that  would  disturb 
the  harmony  of  the  national  and  state  governments  or  produce  any  conflict 
between  the  two  governments  in  the  exercise  of  their  respective  powers  need 
occur,  unless  the  national  government,  acting  within  the  limits  of  its  consti- 
tutional authority,  takes  under  its  immediate  control  and  exclusive  super- 
vision the  entire  subject  to  which  the  state  legislation  may  refer. 


Missouri,  etc.,  R.  Co.  v.  Haber,  (1898) 
.169  U.  S.  627,  18  S.  Ct.  488,  42  U.  S. 
(L.  ed.)  878,  affirming  (1896)  56  Kan. 
.694,  44  Pac.  632. 

Interstate  and  foreign  commerce  is  sub- 
ject to  exclusive  regulation  by  the  na- 
tional government,  and  when  it  has  been 
put  into  full  exercise  by  Acts  of  Congress, 
state  statutes  can  have  no  Application. 
Gulf,  etc.,  R.  Co.  v.  Miami  Steamship 
Co.,  (1898)  86  Fed.  420. 


The  failure  of  the  federal  Employers' 
Liability  Act  of  1908  to  provide  for  the 
survival  of  the  right  of  action  could  not 
be  pieced  out  by  resorting  to  the  local 
statutes  of  procedure  or  that  of  the  in- 
jury. Michigan  Cent.  R.  Co.  v.  Vreeland, 
(1913)  227  U.  S.  59,  33  S.  Ct.  192,  57 
U.  S.   (L.  ed.)  417,  Ann.  Cas.  1914C  176. 


State  law  superseded  so  far  as  repugnant. — A  law  of  Congress  regulating 
commerce  with  foreign  nations  or  among  the  several  states  is  the  supreme 
law,  and  if  the  law  of  a  state  is  in  conflict  with  it  the  law  of  Congress  must 
prevail  and  the  state  law  cease  to  operate  so  far  as  it  is  repugnant  to  the 
law  of  the  United  States. 


Peirce  v.  New  Hampshire,  (1847)  5 
'How.  574,  12  U.  S.  (L.  ed.)  279.  See 
also  McDermott  v.  Wisconsin,  (1917)  228 
,U.  S.  115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.) 
754,  Ann.  Cas.  1915A  39,  47  L,  R.  A. 
(N.  S.)  984. 

A  state  law  enacted  under  any  of  the 
reserved  powers  —  especially  if  under  the 
police  power  —  is  not  to  be  set  aside  as 
,  inconsistent  with  an  act  of  Congress, 
unless  there  is  actual  repugnancy,  or  un- 
less Congress  has,  at  least,  manifested  a 
purpose  to  exercise  its  paramount  author- 
ity over  the  subject.  Missouri,  etc.,  R. 
Co.  v.  Harris,  (1914)  234  Xj.  S.  412,  34 
S.  Ct.  790,  58  U.  S.  (L.  ed.)  1377,  L.  R. 
A.   1915E  942. 


Words  directly  inhibitive  of  the  exer- 
cise of  state  authority  are  not  necessary 
in  an  Act  of  Congress;  it  is  sufficient  if 
the  subject  is  taken  possession  of.  South- 
ern R.  Co.  v.  Reid,  (1912)  222  U.  S. 
424,  32  S.  Ct.  140,  58  U.  S.  (L.  ed.)  257. 

Effect  of  postponing  effect  of  Act  of 
Congress. —  Even  when  an  Act  of  Con- 
gress does  not  go  into  effect  until  a  cer- 
tain time  following  its  passage,  state 
legislation  is  immediateley  superseded 
upon  the  enactment  of  the  federal  statute. 
Northern  Pac.  R.  Co.  v.  Washington, 
(1911)  222  U.  S.  370,  32  S.  Ct  160,  56 
U.  S.   (L.  ed.)  237. 


Effect  of  delegation  of  power  by  Congress  to  Interstate  Commerce  Commission. 
-"  It  is  said  that  Congress  has  already  acted,  has  created  the  Interstate 
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Commerce  Commission,  and  given  to  it  a  large  measure  of  control  over 
interstate  commerce.  But  the  fact  that  Congress  has  entrusted  power  to 
that  commission  does  not,  in  the  absence  of  action  by  it,  change  the  rule 
which  existed  prior  to  the  creation  of  the  commission.  Congress  could 
always  regulate  interstate  commerce,  and  could  make  specific  provisions 
in  reference  thereto,  and  yet  this  has  not  been  held  to  interfere  with  the 
power  of  the  state  in  these  incidental  matters.  A  mere  delegation  by  Con- 
gress to  the  commission  of  a  like  power  has  no  greater  effect,  and  does  not 
of  itself  disturb  the  authority  of  the  state.  It  is  not  contended  that  the 
commission  has  taken  any  action  in  respect  to  the  particular  matters 
involved.  It  may  never  do  so,  and  no  one  can  in  advance  anticipate  what 
it  will  do  when  it  acts.  Until  then  the  authority  of  the  state  in  merely  inci- 
dental matters  remains  undisturbed." 

Missouri  Pac.  R.  Co.  v.  Larabee  Flour  Missouri,  etc,  R.  Co.  v.  Harris,  (1914) 
Mills  Co.,  (1908)  211  U.  8.  612,  29  S.  Ct.  234  U.  S.  412,  34  S.  Ct.  790,  58  U.  S. 
214,  53   U.  S.    (L.   ed.)    352.     Wee   also       (L.  ed.)  1377,  L.  R.  A.  1915E  942. 

An  unconstitutional  act  of  Congress  does  not  so  manifest  a  purpose  to  take 
control  of  the  subject-matter  of  the  statute  as  to  supersede  state  legisla- 
tion on  the  same  subject;  a  void  statute  is  not  law  for  any  purpose. 

Chicago,  etc.,  R.  Co.  v.  Hackett,  (1913)  228  U.  S.  559,  33  S.  Ct.  581,  57  U.  S. 
(L.  ed.)   966. 

&.  Effect  of  Non-action  by  Congress —  (1)  National  Subjects  to  Be 
Unobstructed  by  State  Action. — Where  the  power  of  Congress  to  regulate 
is  exclusive,  the  failure  of  the  Congress  to  make  express  regulations  indi- 
cates its  will  that  the  subject  shall  be  left  free  from  any  restrictions  or 
impositions;  and  any  regulation  of  the  subject  by  the  states,  except  in  mat- 
ters of  local  concern  only,  is  repugnant  to  such  freedom. 

Robbins  v.  Shelby  County  Taxing  Dist.,  7  S.  Ct.  1118,  30  U.  S.    (L.  ed.)    1200; 

(1887)    120  U.  S.  493,  7  S.   Ct.  592,  30  Walling  v.   Michigan,    (1886)    116  U.  S. 

U.  S.    (L.  ed.)    694,  reversing    (1884)    13  455,  6  S.  Ct.  454,  29  U.  S.   (L.  ed.)   691; 

Lea   (Tenn.)    303.     See  also  Southern  R.  Escanaba,   etc.,   Transp.    Co.   v.   Chicago, 

Co.  r.  Reid,  (1912)   222  U.  S.  424;  West-  (1882)    107  U.  S.   687,  2  S.   Ct.   185,  27 

era  Union  Tel.  Co.  c.  James,   (1896)    162  U.  S.    (L.  ed.)    442,  affirming   (1882)    12 

U.  S.  655,  16  S.  Ct.  934,  40  U.  S.  (L.  ed.)  Fed.  777;  Welton  v.  Missouri,   (1875)   91 

1105;   U.  S.  v.  tf.  C.  Knight  Co.,   (1895)  U.  S.  282,  23  U.  S.  (L.  ed.)  347,  reversing 

156   U.   S.    11,    15   S.   Ct.   249,   39   U.   S.  (1874)    55    Mo.    288;    Rhea   v.    Newport 

(L.  ed.)   325;  Pittsburg,  etc.,  Coal  Co.  v.  News,   etc.,  R.   Co.,    (1892)    50  Fed.   22; 

Bates,    (1895)    156  U.  S.   588,   15  S.  Ct.  Pacific  Coast  Steam-Ship  Co.  v.  Railroad 

415,  39  U.  S.  (L.  ed.)  538;  In  re  Rahrer,  Com'rs,    (1883)    18  Fed.   11;   The  Barque 

(1891)    140  U.  S.  555.  11  S.  Ct.  865,  35  Chusan,    (1843)    2  Story    (U.   S.)    455,  5 

U.  S.    (L.  ed.)    572,  reversing  (1890)    43  Fed.  Cas.  No.  2,717;  Southern  Express  Co. 

Fed.  556;  Leisy  v.  Hardin,  (1890)   135  U.  v.  Goldberg,    (1903)    101   Va.   621,  44  8. 

S.  110,  10.  S.  Ct.  681,  34  U.  S.    (L.  ed.)  E.  893,  62  L.  R.  A.  669. 
128,  reversing   (1889)    78  la.  286,  43  N. 

W.  188;  Philadelphia,  etc.,  Steamship  Co.  "Nothing    which    is    a    direct    burden 

t>.  Pennsylvania,    (1887)    122   U.   S.   336,  upon  interstate  commerce  can  be  imposed 
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by  the  state  without  the  assent  of  Con- 
gress, and  the  silence  of  Congress  in  re- 
spect to  any  matter  of  interstate  com- 
merce is  equivalent  to  a  declaration  on 
its  part  that  it  should  be  absolutely  free." 
Brennan  v.  Titusville,  (1894)  153  U.  S. 
302,  14  S.  Ct.  829,  38  U.  S.  (L.  ed.)  719. 

The  power  conferred  upon  Congress  to 
regulate  commerce  among  the  states  is 
contained  in  the  same  clause  which  con- 
fers upon  it  power  to  regulate  commerce 
with  foreign  nations.  The  grant  is  con- 
ceived in  the  same  terms,  and  the  two 
powers  are  undoubtedly  of  the  same  class 
and  character  and  equally  extensive.  The 
actual  exercise  of  its  power  over  either 
subject  is  equally  and  necessarily  exclu- 
sive of  that  of  the  states,  and  "para- 
mount over  all  the  powers  of  the  states; 
so  that  state  legislation,  however  legiti- 
mate in  its  origin  or  object,  when  it  con- 
flicts with  the  positive  legislation  of  Con- 
gress, or  its  intention  reasonably  implied 
from  its  silence,  in  respect  to  the  subject 
of  commerce  of  both  kinds,  must  fail. 
And  yet  in  respect  to  commerce  among 
the  states,  it  may  be  for  the  reason  al- 
ready assigned  that  the  same  inference 
is  not  always  to  be  drawn  from  the  ab- 
sence of  congressional  legislation  as  might 


be  in  the  case  of  commerce  with  foreign 
nations.  The  question,  therefore,  may  be 
still  considered  in  each  case  as  it  arises, 
whether  the  fact  that  Congress  has  failed 
in  the  particular  instance  to  provide  by 
law  a  regulation  of  commerce  among  the 
states  is  conclusive  of  its  intention  that 
the  subject  shall  be  free  from  all  positive 
regulation,  or  that,  until  it  positively  in- 
terferes, such  commerce  may  be  left  to  be 
freely  dealt  with  by  the  respective  states." 
Bowman  v.  Chicago,  etc.,  R.  Co.,  (1888) 
125  U.  S.  482,  8  S.  Ct.  689,  1062,  31  U.  S. 
(L.  ed.)   700. 

When  it  is  manifest  that  Congress  in- 
tends to  leave  that  commerce,  which  is 
subject  to  its  jurisdiction,  free  and  un- 
fettered by  any  positive  regulations,  such 
intention  would  be  contravened  by  state 
laws  operating  as  regulations  of  commerce 
as  much  as  though  these  had  .been  ex- 
pressly forbidden.  In  such  cases,  the 
existence  of  the  power  to  regulate  com- 
merce in  Congress  has  been  construed  to 
be  not  only  paramount,  but  exclusive,  so 
as  to  withdraw  the  subject  as  the  basis 
of  legislation  altogether  from  the  states. 
Smith  v.  Alabama,  (1888)  124  U.  S.  473, 
8  S.  Ct.  564,  31  U.  S.   (L.  ed.)   508. 


Partial  removal  of  obstacles  to  state  legislation. —  The  failure  of  Congress 
to  exercise  its  exclusive  power  in  any  case  is  equivalent  to  an  expression  of 
its  will  that  the  particular  subject  shall  be  free  from  restrictions  imposed 
by  the  state.  If  Congress  but  partially  removes  an  obstacle  to  the  attach- 
ment of  state  laws  and  the  subject  of  interstate  commerce,  the  operation  of 
such  laws  is  limited  and  confined  to  the  fields  that  support  it. 


In  re  Bergen,  (1900)  115  Fed.  339, 
holding  that  the  effect  of  the  Act  of  Con- 
gress of  August  8,  1890,  was  merely  to 


strip  the  protection  of  the  original  pack- 
age from  intoxicating  liquors  upon  their 
arrival  at  their  destination  within  a  state. 


(2)  Local  Subjects  May  Be  Regulated  by  State  Action. —  Where  the 
subjects  on  which  the  power  may  be  exercised  are  local  in  their  nature  or 
operation,  or  constitute  mere  aids  to  commerce,  the  authority  of  the  state 
may  be  exerted  for  their  regulation  and  management  until  Congress  inter- 
feres and  supersedes  it. 


Escanaba,  etc.,  Transp.  Co.  v.  Chicago, 
(1882)  107  U.  S.  687,  2  S.  Ct.  185,  27 
U.  S.  (L.  ed.)  442,  affirming  (1882)  12 
Fed.  777.  See  also  Port  Richmond,  etc., 
Ferry  Co.  v.  Board  of  Chosen  Freehold- 
ers, (1914)  234  U.  S.  317,  34  S.  Ct.  821, 
58  U.  S.   (L.  ed.)    1330. 

The  regulation  of  foreign  and  interstate 
commerce   is   conferred   by   the   Constitu- 


tion upon  Congress.  It  is  not  expressly 
taken  away  from  the  states.  But  where 
the  subject-matter  is  one  of  a  national 
character,  or  one  that  requires  a  uniform 
rule,  it  has  been  held  that  the  power  of 
Congress  is  exclusive.  On  the  contrary, 
where  neither  of  these  circumstances 
exists,  it  has  been  held  that  state  regula- 
tions are  not  unconstitutional.  In  the 
absence  of  congressional  regulation,  which 
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would  be  of  paramount  authority  when 
adopted,  they  are  valid  and  binding.  Ea 
p.  Siebold,  (1879)  100  U.  S.  385,  25  U.  S. 
(L.  ed.)  717. 

"  Inaction  of  Congress  upon  these  sub- 
jects of  a  local  nature  or  operation,  un- 
like its  inaction  upon  matters  affecting 
all  the  states  and  requiring  uniformity 


of  regulation,  is  not  to  be  taken  as  a 
declaration  that  nothing  shall  be  done 
with  respect  to  them,  but  is  rather  to  be 
deemed  a  declaration  that  for  the  time 
being,  and  until  it  sees  fit  to  act,  they 
may  be  regulated  by  state  authority." 
Mobile  County  v.  Kimball,  (1880)  102 
U.  S.  699,  26  U.  S.  (L.  ed.)  238. 


IV.  Power  of  Congress 

1.  In  General. —  The  power  to  regulate  commerce  conferred  by  the  Con- 
stitution upon  Congress  is  that  which  previously  existed  in  a  state.  The 
United  States  has  succeeded  to  the  .power  and  rights  of  the  several  states 
so  far  as  control  over  interstate  and  foreign  commerce  is  concerned. 


South  Carolina  v.  Georgia,  (1876)  93 
U.  S.  10,  23  U.  S.  (L.  ed.)  782.  See  also 
Baltic  Min.  Co.  v.  Massachusetts,  (1913) 
231  U.  S.  68,  34  S.  Ct.  15,  58  U.  S. 
(L.  ed.)   107. 

Congress,  which  alone  exercises  the 
legislative  power  of  the  government,  is 
the  constitutional  protector  of  foreign  and 
interstate  commerce.  Its  supervision  of 
this  subject  is  continuing  in  its  nature, 
and  all  grants  of  special  privileges,  affect- 
ing so  important  a  branch  of  govern- 
mental power,  ought  certainly  to  be 
strictly  construed.  Nothing  will  be  pre- 
sumed to  have  been  surrendered  unless 
it  was  manifestly  so  intended.  Every 
doubt  should  be  resolved  in  favor  of  the 
government.  As  Congress  can  exercise 
legislative  power  only,  all  its  reservations 
of  power,  connected  with  grants  that  are 
made,  must  necessarily  be  legislative  in 
their  character.  Newport,  etc.,  Bridge 
Co.  v.  U.  S„  (1881)  105  U.  S.  480,  26 
U.  S.   (L.  ed.)   1143. 

Whatever  may  be  the  power  of  a  state 
over  commerce  that  is  completely  internal, 
it  can  no  more  prohibit  or  regulate  that 
which  is  interstate  than  it  can  that  which 
is  with  foreign  nations.    Power  over  one 


is  given  by  the  Constitution  to  Congress 
in  the  same  words  in  which  it  is  given 
over  the  other,  and  in  both  cases  it  is 
necessarily  exclusive.  Hannibal,  etc.,  R. 
Co.  i?.  Husen,  (1877)  95  U.  S.  469,  24 
U.  S.  (L.  ed.)   527. 

"An  Act  of  Congress  constitutionally 
passed  under  its  power  to  regulate  com- 
merce among  the  states  and  with  foreign 
nations  is  binding  upon  all;  as  much 
so  as  if  it  were  embodied,  in  terms,  in 
the  Constitution  itself.  Every  judicial 
officer,  whether  of  a  national  or  a  state 
court,  is  under  the  obligation  of  an  oath 
so  to  regard  a  lawful  enactment  of  Con- 
gress. Not  even  a  state,  still  less  one  of 
its  artificial  creatures,  can  stand  in  the 
way  of  its  enforcement.  If  it  were  other- 
wise the  government  and  its  laws  might 
be  prostrated  at  the  feet  of  local  author- 
ity." Northern  Securities  Co.  v.  U.  S., 
(1904)  193  U.  S.  333,  24  S.  Ct.  436,  48 
U.  S.   (L.  ed.)   679. 

The  power  to  regulate  commerce  among 
the  several  states  is  paramount  in  the 
federal  government  and  cannot  be  re- 
stricted by  a  state.  Palmer  t?.  Cuyahoga 
County,  (1843)  3  McLean  (U.  S.)  226, 
18  Fed.  Cas.  No.  10,688. 


2.  Power  Complete  Except  as  Limited  by  the  Constitution. —  The  power 
to  regulate  commerce,  like  all  others  vested  in  Congress,  is  complete  in 
itself,  may  be  exercised  to  the  utmost  extent,  and  acknowledges  no  limita- 
tions, other  than  are  prescribed  in  the  Constitution.  If,  as  has  always  been 
understood,  the  sovereignty  of  Congf  ess,  though  limited  to  specified  objects, 
is  plenary  as  to  those  objects,  the  power  over  commerce  with  foreign  nations 
and  among  the  several  states  is  vested  in  Congress  as  absolutely  as  it  would 
be  in  a  single  government  having  in  its  constitution  the  same  restrictions 
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on  the  exercise  of  the  power  as  are  found  in  the  Constitution  of  the  United 
States. 

Gibbons  v.  Ogden,  (1824)  9  Wheat.  197,  government  having  in  its  constitution  the 

6  U.  S.  (L.  ed.)  23.    See  also  MoDermott  same  restrictions  on  the 'exercise  of  the 

v.  Wisconsin,  (1917)  228  U.  S.  115,  33  S.  power  as  are  found  in  the  Constitution 

Ct.  431,  57  U.  S.  (L.  ed.)  754,  Ann.  Cas.  of  the  United  States;  such  power  is  plen- 

1915A    39,    47    L.    R.   A.    (N.    S.)    984;  ary,  complete  in  itself,  and  may  be  ex- 

Hoke  v.  U.   S.,    (1913)    227   U.   S.    308,  erted  by  Congress  to  its  utmost  extent, 

33   S.   Ct.   281,   57   U.   S.    (L.   ed.)    523,  subject  only  to  such   limitations   as   the 

Ann.  Caa.  1913E  905,  43  L.  R.  A.  (N.  S.)  Constitution  imposes  upon  the  exercise  of 

906;   In  re  Second  Employers'  Liability  the  powers  granted  by  it;  and  in  deter- 

Cases,  (1912)  223  U.  S.  1,  32  S.  Ct.  169,  mining  the  character  of  the  regulations 

56  U.  S.    (L.  ed.)    327,  38  L.  R.  A.    (N.  to  be  adopted,  Congress  has  a  large  dis- 

S.)    44;    Prairie   Oil,   etc.,  Co.  v.   U.   S.,  cretion  which  is  not  to  be  controlled  by 

(1913)    204    Fed.    798;    Smeltcer    v.    St.  the  courts,  simply  because,  in  their  opin- 

Louis,  etc.,  R.  Co.,  (1908)   158  Fed.  649;  ion,  such  regulations  may  not  be  the  best 

Sang  Lung  v.   Jackson,    (1898)    85   Fed.  or  most  effective  that  could  be  employed. 

506;  U.  S.  v.  Craig,  (1886)   28  Fed.  795;  Lottery  Case,    (1903)    188  U.   S.  356,  23 

Sweatt   v.   Boston,    etc.,   R.    Co.,    (1871)  S.  Ct.  321,  47  U.  S.    (L.  ed.)    492.     See 

3   Cliff    (U.   S.)    339,  23   Fed.   Cas.   No.  also  Buttfield  v.  Stranahan,    (1904)    192 

13,684.  TJ.  S.  492,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.) 

525. 

Commerce  among  the  states  embraces 
navigation,    intercourse,    communication,  The  power  of  Congress  over  interstate 

traffic,   the   transit   of   persons,   and   the  commerce   is   as   absolute    as   it   is   over 

transmission   of   messages    by   telegraph.  foreign  commerce.    Crutcher  r.  Kentucky, 

The  power  to  regulate  commerce  among  (1891)    141  TJ.  S.  67,  11  S.  Ct.  851,  35 

the  several  states  is  vested  in  Congress  TJ.  S.   (L.  ed.)   649,  reversing   (1889)   89 

as  absolutely  as  it  would  be  in  a  single  Ky.  6,  12  S.  W.  141. 

As  absolute  as  that  of  states  oyer  domestic  commerce. —  Subject  to  the 
limitations  imposed  by  the  Constitution,  the  power  of  Congress  over  inter- 
state and  international  commerce  is  as  full  and  complete  as  is  the  power  of 
any  state  over  its  domestic  commerce. 

Northern  Securities  Co.  v.  U.  S.,  (1904)  193  U.  S.  342,  24  S.  Ct.  436,  48  U.  S. 
(Led.)   679. 

The  motive  of  Congress  in  exerting  its  plenary  power  may  not  be  taken 
into  consideration  for  the  purpose  of  refusing  to  give  effect  to  such  power 
when  exercised. 

Weber  t>.  Freed,  (1916)  239  U.  S.  325,  36  S.  Ct.  131,  60  U.  S.  (L.  ed.)  308,  Ann. 
Cas.  1916C  317. 

3.  Subject  to  Constitutional  Limitations. —  The  power  to  regulate  com- 
merce is  subject  to  all  the  limitations-  imposed  by  the  Constitution,  and 
among  them  is  that  of  the  Fifth  Amendment.  If,  in  exercising  that 
supreme  control,  Congress  deems  it  necessary  to  take  private  property, 
then  it  must  proceed  subject  to  the  limitations  imposed  by  that  amendment 
and  can  take  only  on  payment  of  just  compensation. 

Monongahela  Nav.  Co.  t>.  U.  S.,  (1893)  U.   S.    (L.   ed.)    436,    13   Ann.   Cas.    764, 

148  U.  S.   336,   13  S.  Ct.  622,   37   U.   S.  as  to  the  Act  of  Congress  of   1898  pro- 

(L.  ed.)    463.     See  also  Adair  v.  U.   S.,  hibiting   the   discharge    of    an    interstate 

(1908)   208  U.  S.  161,  28  S.  Ct.  277,  52  employee  because  of  his  membership  in  a 
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labor  organization.  And  see  Scran  ton  human  right  of  being  judged  only  after 
p.  Wheeler,  (1900)  179  U.  S.  153,  21  having  been  duly  tried  —  a  right  just  as 
8.  Ct.  48,  45  U.  S.  (L.  ed.)  126.  essential  to  men  in  the  associated  rela- 
tionship of  the  corporation  as  to  men  in 
'•  The  Interstate  Commerce  Act,  import-  the  relationship  of  copartners,  or  to  men 
ant  as  that  law  is,  is  not  the  only  law  individually  —  there  will  remain  no  com- 
under  which  we  live.  We  live  under  a  merce  worth  the  name  to  safeguard.  The 
guaranty  that  reaches  back  to  the  begin-  beginning  of  commerce  is  constitutional 
nings  of  our  law,  and  is  securely  planted  government,  and  the  foundation  of  con- 
in  every  constitution  of  civilized  govern-  stitutional  government  is  the  faith  that 
ment,  that  no  one  shall  be  punished  until  every  guaranty  of  our  institutions,  no 
he  has  been  heard;  and  above  this  funda-  matter  what  the  provocation,  will  be 
mental  guaranty  there  can  be  set  no  sacredly  observed.1'  Standard  Oil  Co.  of 
higher  prerogative;  for  let  it  once  come  Indiana  v.  U.  S.,  (1908)  164  Fed.  376, 
to  pass  that  under  the  stress  of  enforcing  90  C.  C.  A.  364,  reversing  ( 1907 )  155 
commercial  equality,  any  power  in  the  Fed.  305. 
government  may  override  the  fundamental 

Limited  by  nature  of  power  and  sovereignty  of  states. —  The  power  to  regu- 
late commerce  among  the  several  states  is  limited  by  other  provisions  of  the 
Constitution,  by  the  nature  of  the  power  and  the  sovereignty  of  the  states. 

U.  S.  v.  Ciena,  (1835)  1  McLean  (U.  affirming  Pearson  v.  International  Distil: 
S.)  254,  25  Fed,  Caa.  No.  14,795.  lery,    (1887)    72  la.   348,   34  N.   W.    1; 

Leisy  t>.  Hardin,    (1890)    135  U.  8.   100, 

The  power  is  coextensive  with  the  sub-  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128, 
ject.  Kidd  v.  Pearson,  (1888)  128  U.  8.  reverting  (1889)  78  la.  286,  43  N.  W. 
16,  9  S.  Ct.  6,  32  U.  S.    (L.  ed.)    346,       188. 

4.  Power  to  Declare  What  Are  Subjects  of  Commerce. —  The  power  to 
regulate  commerce  includes  the  power  to  declare  what  property  or  things 
may  be  the  subject  of  commerce. 

U.  8.  v.  Popper,   (1899)   98  Fed.  424.      subject  of  that   commerce   shall  become 

amenable   to    the    law    of    the    state    in 
It  is  competent  for  Congress,  under  the      which  the  transit  ends.    In  re  Van  Vliet, 
grant    of  .power    to    regulate    commerce       (1890)  43  Fed.  763. 
•  among  the  states,  to  determine  when  a 

Hay  make  use  of  any  appropriate  means. —  Congress,  being  empowered  to 
regulate'  commerce  among  the  several  states  and  to  pass  all  laws  necessary 
or  proper  for  carrying  into  execution  any  of  the  powers  specifically  con- 
ferred, may  make  use  of  any  appropriate  means  for  the  same. 

Luxton  v.  North  River  Bridge  Co.,  U.  S.,  (1913)  227  U.  8.  308,  33  S.  Ct. 
(1894)  153  U.  S.  529,  14  S.  Ct.  891,  38  281,  57  U.  S.  (L.  ed.)  523,  Ann.  Cas. 
U.  8.   (L.  ed.)    808.     See  also  Hoke  v.      1913E  905,  43  L.  R.  A.  (N.  8.)  906. 

5.  Affirmative  Exercise  of  Power. —  The  rule  that  in  the  enforcement  of* 
provisions  guaranteeing  civil  rights,  Congress  is  limited  to  the  enactment 
of  legislation  corrective  of  any  wrong  committed  })y  the  states  and  not  by 
the  individuals,  does  not  apply  to  those  cases  in  which  Congress  is  clothed 
with  direct  plenary  powers  of  legislation  over  the  whole  subject,  accom- 
panied with  an  express  or  implied  denial  of  such  powers  to  the  states,  as  in 
the  regulation  of  commerce  with  foreign  nations,  among  the  several  states, 
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and  with  the  Indian  tribes,  the  coining  of  money,  the  establishment  of  post 
offices  and  post  roads,  the  declaring  of  war,  etc.  In  these  cases  Congress 
has  power  to  pass  laws  for  regulating  the  subjects  specified  in  every  detail, 
and  the  conduct  and  transactions  of  individuals  in  respect  thereof. 

Civil  Rights  Cases,  (1883)  109  XJ.  S.  18,  281,  57  U.  S.  (L.  ed.)  523,  Ann.  Cas. 
3  S.  Ct.  18,  27  U.  S.   (L.  ed.)  835.  1913E  906,  43  L.  R.  A.   (N.  S.)   906. 

"  The    power    of    Congress    under    the  The  power  is  manifestly  not  confined  or 

commerce   clause  of   the  Constitution   is  limited  to  a  negative  form  of  action  by 

the    ultimate    determining    question.      If  the  states,  but  clearly  admits  of  affirma- 

the   statute  be   a   valid   exercise  of   that  tive  exercise  on  the  part  of  Congress  as 

power,  how  it  may  affect  persons  or  states  much  as  any  other  power  granted  by  the 

is  not  material  to  be  considered.     It  is  Constitution   to  the   federal  government, 

the  supreme  law  of  the  land  and  persons  Kentucky,  etc.,  Bridge  Co.  v.  Louisville, 

and  states  are  subject  to  it.*     Hoke  v.  etc.,  R.  Co.,  (1889)  37  Fed.  634. 
U.  S.,    (1913)    227   U.  S.  308,  33  S.   Ct. 

6.  Power  Beaches  Interior  of  States. —  The  power  of  Congress  must  be 
exercised  within  the  territorial  jurisdiction  of  the  several  states.  In  regu- 
lating commerce  with  foreign  nations,  the  power  of  Congress  does  not  stop 
at  the  jurisdictional  lines  of  the  several  states.  The  commerce  of  the  United 
States  with  foreign  nations  is  that  of  the  whole  United  States.  If  Congress 
has  the  power  to  regulate  it,  that  power  must  be  exercised  whenever  the 
subject  exists.  If  it  exists  within  the  states,  if  a  foreign  voyage  may  com- 
mence or  terminate  at  a  port  within  a  state,  then  the  power  of  Congress 
may  be  exercised  within  the  state.  This  principle  is,  if  possible,  still  more 
clear  when  applied  to  commerce  among  the  several  states.  # 

Gibbons  17.  Ogden,  (1824)  9  Wheat.  195,  other  states  and  countries  from  discrim- 

6  U.  S.    (L.  ed.)    23.     See  also  Leisy  v,  ination  by  reason  of  their  forejgn  origin. 

Hardin,   (1890)    135  U.  S.  100,  10  S.  Ct.  Guy  v.  Baltimore,   (1879)    100  U.  S.  443, 

681,    34    U.    S.    (L.    ed.)     128,   reversing  25  U.  S.  (L.  ed.)   743. 
(1889)   78  la.  286,  43  N.  W.  188;  Kidd 

t>.  Pearson,  (1888)   128  U.  S.  16,  9  S.  Ct.  "The  government  of  the  United  States, 

6,  32  U.  S.   (L.  ed.)   346,  affirming  Pear-  within  the  scope  of  its  powers,  operates 

son  v.  International  Distillery,  (1887)  72  upon   every   foot   of   territory   under    its 

la.  348,  34  N.  W.  1.  jurisdiction.     It  legislates  for  the  whole 

nation,  and  is  not  embarrassed  by  state 

The  power  of  the  national  government  lines.    Its  peculiar  duty  is  to  protect  one 

over  commerce  with  foreign  nations  and  part  of  the  country  from  encroachments 

among   the   several   states   is   broad   and  by  another  upon  the  national  rights  which 

comprehensive.    It  reaches  the  interior  of  belong   to    all."     Pensacola   Tel.    Co.    v. 

every  state  of  the  Union,  so  far  as  it  may  Western  Union  Tel.  Co.,   (1877)   96  U.  8. 

be  necessary  to  protect  the  products  of  10,  24  U.  S.   (L.  ed.)   708. 

7.  Prescribe  Boles  by  Which  Commerce  Shall  Be  Governed. —  The 

power  to  regulate  commerce  is  the  power  to  prescribe  the  rule  by  which 
commerce  is  to  be  governed. 

Gibbons  v.  Ogden,  (1824)  9  Wheat.  196,  vania,    (1885)    114  U.   S.   203,   5  S.   Ct. 

6  U.  S.    (L.  ed.)    23.     See  also  Adair  t?.  826,  29  U.  S.   (L.  ed.)   158. 
U.  S.,    (1908)    208   U.   S.    161,  28   S.  Ct. 

277,  52  U.  S.   (L.  ed.)   436,  13  Ann.  Cas.  The    power    to    regulate    commerce    in- 

764;    Gloucester    Ferry    Co.    r.    Pennsyl-  eludes  the  power  to  regulate  navigation 
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with    foreign    nations    and'   among    the-  or  trade  between* the  states,  i»  a  regula*/ 

states,   and  it  is  an  exclusive  power  in  tion  of  commerce.  -  The.  Barque  Chusaa*; 

Congress;    and   the   prescribing   of  rules-  (1843)  2  Story  (U,  S.)   455,  5  Fed.  Ca*.  t 

for  the  shipping  of  seamen  and  thenavi-  No.    2 ,7 17. 

gation  of  vessels  engaged  in  'foreign  trade,'  ,       ,         .     , 

'"'•'.•*'  •  •  .-  ■  ••    .  ,   « 

/  ..,,,.       ...  ^ 

Rule  of  free  competition^—  The  constitutional  guaranty  .of  liberty  of  con- 
tract does  not  prevent  Congress  from  prescribing  the  rule  ot  free  competi-.] 
tion  for  those  engaged  in  interstate  and  international  commerce.         «     >  « 

Northern  Securities  Co.  i/U.  8.','  (19tf4)    10S  U.  S.  332,  24  S.  Ot.  436,  48  U.  S.  • 
(L.  ed.)  679.  '  '       ■   • 

8.  Federal' Police  Power. —  The  means  necessary  or  convenient  to  the: 
exercise  of  the  power  of  Congress  over  interstate  commerce  may  have  the 
quality  of  police  regulations*   '/'!.'  '    ,:' 

.Hoke  v.  U.  S.,   (1913)   227  ,U.  S.  308,  33  S.  Ct  £&1,  57  U.  S.   (L.  ed.)   523,  Ann.4 
Cas.  1913E  905,  43  L.  R.  A.  (N.  S.).,906. 

•       .  '  '  '  «•  '  r  ■         \      .       i  | 

9.  Power  to  Authorize  Injunctions  to  Restrain  Obstructions. — The 
relations  of  the  general  government*  to  interstate  commerce  are  such  as  to 
authorize  a  direct  interference  to  prevent  a  forcible  obstruction,,  and  while 
it. may  be  competent  for  ,thq  government,  through  the  executive  branch 
and  in  use  of  the  entire  executive  power  of  the  nation,  to  forcibly  remove 
all  such  obstructions,  it  is- equally  within  its  competency  to.  appeal  to  the 
civil  courts,  for  .an  inquiry  and' determination  as  to  the  existence  and  char- 
acter of  any  alleged  obstructions,  and  if  such  arte  found  to  exist,  or  threaten 
to  occur,  to  invoke  the  power  of  those  courts  to  remove  or  restrain  such 
obstructions.  .  -v        , 

M  re  Debs,   (1895)    158  U.S.  599,  15      on  reviewing  U.  S.  i?.''Debs,    (1894)    64 
S.  Ct.  900,  39  U.S.  (L.  ed.)   1092,  deny*.      Fed.  724. 
inga  petition  for  a  writ,  of  habeas  corpus 

'  *     . 

10.  Power  Does  Not  Comprehend  Internal  Commerce  of  a  State.—  The 

power  conferred  upon  Congress  does  not  comprehend  the  purely  internal 
domestic  commerce  of  a  ^tate  Which  is  carried  oii  between  man  and^m&n 
within  a  state  or  between  different  parts  of  the  same  state. 

Kidd  t\  Pearson,   (1888)    128  U.  S.  16,  not  necessary  to  interfere,  for  the  purpose 

9  S.  Ct.  6,  32  U.  6.  (L.  ed.)  346,  affirm-  of  executing  some -of  the  general .  powers. 

ing  Pearson   v.   International   Distillery,  of  the  government.     The  completely  in- 

(1887)   72  la.  348,  34  N.  W.  1.  ternal  commerce  of  a  state,  then,  may  be 

considered   as   reserved  for  the   state   it- 

"The  genius  and  character  of  the  whole  self."    Gibbons  t?.  Ogden,  (1824)  9  Wheat, 

government  seem  to  be  that  its  action  is  195,  6  U.  S.  (L.  ed.)  23. 
to  be  applied  to  all  the  external  concerns 

of  the  nation,  and  to  those  internal  con-  The  power  vested  in  Congress  was  not 

cerns  which   affect  the   states   generally,  designed    to    operate    upon    matters    es- 

but  not  to   those  which   are   completely  sentially  local  in  their  nature  and* extent, 

within  a  ^particular  state,  which  do  not  '•  The  design  and  object  of  that  power,  as 

affect  other  states,  and  with  which  it  is  evinced  in  the  history  of  the  Constitution, 
10  F.  S.  A.—  16 
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▼as  to  establish  a  perfect  equality 
amongst  the  several  states  as  to  com- 
mercial rights,  and  to  prevent  unjust  and 
invidious  distinctions,  which  local  jeal- 
ousies or  local  and  partial  interests 
might  be  disposed  to  introduce  and  main- 
tain. These  were  the  views  pressed  upon 
the  public  attention  by  the  advocates  for 
the  adoption  of  the  Constitution,  and  in 
accordance  therewith  have  been  the  ex- 

ritions  of  this  instrument  propounded 
m  this  court,  in  decisions  quoted  by  coun- 
sel on  either  side  of  this  cause,  though 
differently  applied  by  them."  Veazie  v. 
Moor,  (1852)  14  How.  574,  14  U.  S. 
(L.  ed.)  545,  affirming  (1850)  32  Me. 
343,   (1849)   31  Me.  360. 

This  express  grant  of  power  to  regulate 
commerce  among  the  states  has  always 
been  understood  as  limited  by  its  terms; 
and  as  a  virtual  denial  of  any  power  to 
interfere  with  the  internal  trade  and  busi- 
ness of  the  separate  states,  except  as  a 
necessary  and  proper  means  for  carrying 
into  execution  some  other  power  expressly 
granted  or  vested.  U.  S.  i;.  Dewitt, 
(1869)  9  Wall.  44,  19  U.  S.  (L.  ed.)  593. 

When  Congress  undertakes  to  enact  a 
law,  which  can  only  be  valid  as  a  regula- 
tion of  commerce,  it  is  reasonable  to  ex- 
pect to  find  on  the  face  of  the  law,  or 
from  its  essential  nature,  that  it  is  a 
regulation  of  commerce  with  foreign  na- 
tions, or  among  the  several  states,  or  with 
the  Indian  tribes.  If  not  so  limited  it  is 
in  excess  of  the  power  of  Congress.  If 
its  main  purpose  be  to  establish  a  regula- 
tion applicable  to  all  trade,  to  commerce 
at  all  points,  especially  if  it  be  apparent 
that  it  is  designed  to  govern  the  com- 
merce wholly  between  citizens  of  the  same 
state,  it  is  obviously  the  exercise  of  a 
power  not  confided  to  Congress.  Trade- 
Mark  Cases,  (1879)  100  U.  S.  96,  25 
U.  S.   (L.  ed.)   550. 

The    power    of    Congress    under    this 


clause  is  not  operative  upon  persons  and 
things  upon  land  within  the  boundaries  of 
state  jurisdiction,  nor  has  the  principle 
ever  been  controverted  that  the  rights 
and  duties  of  persons  in  relation  to  prop- 
erty are  rightfully  prescribed  and  con- 
trolled by  the  laws  of  the  state  within 
whose  territorial  limits  it  is  found.  King 
r.  American  Transp.  Co.,  (1859)  1  Flipp. 
(U.  S.)    1,  14  Fed.  Cas.  No.  7,787. 

There  is  a  commerce  strictly  internal  to 
each  state,  over  which  Congress  has  no 
control,  though  it  may  be  carried  on  by 
means  of  the  navigable  rivers  of  the 
United  States.  The  Bright  Star,  (1868) 
Woolw.  (U.  S.)  266,  4  Fed.  Cas.  No. 
1,880. 

Congress  cannot  authorise  a  trade  or 
business  within  a  state  in  order  to  tax  it. 
Over  the  internal  commerce  or  domestic 
trade  of  a  state  Congress  has  no  power 
of  regulation  nor  any  direct  control. 
This  power  belongs  exclusively  to  the 
states.  No  interference  by  Congress  with 
the  business  of  citizens  transacted  within 
a  state  is  warranted  by  the  Constitution, 
except  such  as  is  strictly  incidental  to 
the  exercise  of  powers  clearly  granted 
to  the  legislature.  The  power  to  au- 
thorize a  business  within  a  state  is  plainly 
repugnant  to  the  exclusive  power  of  the 
state  over  the  same  subject.  It  is  true 
that  the  power  of  Congress  to  tax  is  a 
very  extensive  power.  It  is  given  in  the 
Constitution  with  only  one  exception  and 
only  two  qualifications.  Congress  can- 
not tax  exports,  and  it  must  impose  di- 
rect taxes  by  the  rule  of  apportionment, 
and  indirect  taxes  by  the  rule  of  uni- 
formity. Thus  limited,  and  thus  only, 
it  reaches  every  subject,  and  may  be  exer- 
cised at  discretion.  But  it  reaches  only 
existing  subjects.  License  Tax  Cases, 
(1866)  5  Wall.  470,  18  U.  S.  (L.  ed.) 
497.  See  also  Pervear  v.  Massachusetts, 
(1866)  5  Wall.  475,  18  U.  S.  (L.  ed.) 
608. 


The  establishment  of  a  quarantine  line  by  the  Secretary  of  Agriculture  run- 
ning about  the  middle  of  the  state,  across  which  cattle  could  not  be  trans- 
ported except  in  conformity  to  the  regulations,  and  which  by  the  terms  of 
the  regulations  bars  cattle  coming  from  across  the  line  within  the  same 
state  as  well  as  to  those  from  other  states,  presents  a  case  of  an  unlawful 
exercise  of  federal  power. 

Illinois  Cent.  R.  Co.  c.  McKendree,  (1906)  203  U.  S.  514,  27  S.  W.  163,  51  U.  S. 
(L.  ed.).  298. 

11.  Incidental  Control  of  Internal  Transaction. —  Congress  in  the  exer- 
cise of  its  paramount  power  may  prevent  the  common  instrumentalities  of 
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interstate  and  intrastate  commercial  intercourse  from  being  used  in  their 
intrastate  operations  to  the  injury  of  interstate  commerce.  This  is  not  to 
say  that  Congress  possesses  the  authority  to  regulate  the  internal  commerce 
of  a  state,  as  such,  but  that  it  does  possess  the  power  to  foster  and  protect 
interstate  commerce,  and  to  take  all  measures  necessary  or  appropriate 
to  that  end,  although  intrastate  transactions  of  interstate  carriers  may 
thereby  be  controlled. 

Houston,  etc.,  R.  Co.  t?.  U.  S.,  (1914)  of   the   statute   is   legitimate,    and   war- 

234  U.  S.  342,  34  S.  Ct.  833,  58  U.  S.  ranted  by  the  Constitution,  it  is  wholly 

(L.  ed.)  1341.  immaterial   to   the    consideration    of    its 

validity  that  somewhere  it  has  a  casual 

Incidentally   affects   state   authority. —  or  contingent  effect  upon  the  domain  of 

If  an  Act  of  Congress  affects  the  internal  state  legislation.     The  Katie,   (1889)    40 

commerce  of  a  state  incidentally  merely  Fed.  492. 
it  is  not  unconstitutional.    If  the  purpose 

12.  Commingling   of  Interstate   and   Intrastate   Transactions.— The 

authority  of  Congress  extends  to  every  part  of  interstate  commerce,  and 
to  every  instrumentality  or  agency  by  which  it  is  carried  on ;  and  the  full 
control  by  Congress  of  the  subjects  committed  to  its  regulation  is  not  to  be 
denied  or  thwarted  by  the  commingling  of  interstate  and  intrastate  opera- 
tions. This  is  not  to  say  that  the  nation  may  deal  with  the  internal  con- 
cerns of  the  state,  as  such,  but  that  the  execution  by  Congress  of  its  consti- 
tutional power  to  regulate  interstate  commerce  is  not  limited  by  the  fact 
that  intrastate  transactions  may  have  become  so  interwoven  therewith  that 
the  effective  government  of  the  former  incidentally  controls  the  latter.  This 
conclusion  necessarily  results  from  the  supremacy  of  the  national  power 
within  its  appointed  sphere. 

Minnesota  Rate  Cases,  (1913)  230  U.  S.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511, 
Ann.  Cas.  1916A  18,  48  L.  R.  A.   (N.  S.)    1157. 

13.  Power  to  Enact  Criminal  Laws. —  The  power  to  regulate  commerce 
includes  the  power  to  regulate  navigation,  as  connected  with  the  commerce 
with  foreign  nations  and  among  the  states.  It  does  not  stop  at  the  mere 
boundary  line  of  a  state ;  nor  is  it  confined  to  acts  done  on  the  water,  or  in 
the  necessary  course  of  the  navigation  thereof.  It  extends  to  acts,  done 
on  land,  which  interfere  with,  obstruct,  or  prevent  the  due  exercise  of  the 
power  to  regulate  commerce  and  navigation  with  foreign  nations  and 
among  the  states.  Any  offense  which  thus  interferes  with,  obstructs,  or 
prevents  such  commerce  and  navigation,  though  done  on  land,  may  be 
punished  by  Congress,  under  its  general  authority  to  make  all  laws  neces- 
sary and  proper  to  execute  its  delegated  constitutional  powers. 

U.  S.  V.  Coombs,  (1838)  12  Pet.  78,  Act  of  1825,  ch.  276,  sec.  9,  providing 
12  U.  S.   (L.  ed.)    1004,  holding  that  the      "that  if  any  person  shall  plunder,  steal, 
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or  destroy  any  money,  goods,  merchandise, 
or  other  effects  from  or  belonging  to  any 
ship  or  vessel,  or  boat,  or  raft  which  shall 
be  in  distress,  or  which  shall  be  wrecked, 
lost,  stranded,  or  cast  away  upon  the  sea, 
or  upon  any  reef,  shoal,  bank,  or  rocks 
of  the  sea,  or  in  any  place  within  the 
admiralty  or  maritime  jurisdiction  of  the 
United  States;  or  if  any  person  or  per- 
sons shall  wilfully  obstruct  the  escape  of 
any  person  endeavoring  to  save  his  or  her 
life  from  such  ship  or  vessel,  boat  or  raft, 
or  the  wreck  thereof;  or  if  any  person 
shall  hold  out  or  show  any  false  light  or 
lights,  or  extinguish  any  true  light,  with 
intention  to  bring  any  ship  or  vessel,  boat 
or  raft,  being  or  sailing  upon  the  sea, 
into  danger  or  distress,  or  shipwreck, 
every  person  so  offending,  his  or  their 
counselors,  aiders,  or.  abettors,  shall  be 
deemed  guilty  of  felony;  and  shall,  on 
conviction  thereof,  be  punished  by  a  tine 
not  exceeding  five  thousand  dollars,  and 
imprisonment  and  confinement  at  hard 
labor  not  exceeding  ten  years,  according 
to  the  aggravation  of  the  offense,"  was 
within  the  power  of  Congress  under  this 
clause. 

The  power  of  Congress  to  punish 
offenses  committed  on  the  high  seas  below 
the  grade  of  piracy  or  felony  may  be 
sustained  under  this  clause.  The  Ship 
Ulysses,  (1800)  Brun.  Col.  Cas.  (U.  S.) 
529,  24  Fed.  Cas.  No.  14,330. 

Congress  may  provide  for  the  mainte- 
nance of  good  order  and  discipline,  and  the 
punishment  of  offenses  committed  upon 
American  vessels,  in  whatever  waters  they 


may  happen  to  be. 
32  Fed.  405. 


Ex  p.  Byers,  (1887) 


Under  power  to  enact  all  laws  "  neces- 
sary and  proper."  —  By  this  clause,  and 
that  clause  giving  Congress  power  to 
make  all  laws  necessary  and  proper  to 
carry  that  power  into  effect,  the  legis- 
lature is  authorized  to  give  full  protec- 
tion to  the  commerce  of  the  United  States 
by  its  criminal  jurisprudence.  Charge  to 
Grand  Jury,  (1861)  2  Sprague  (U.  b.) 
279,  30  Fed.  Cas.  No.  18,256. 

Conspiracy  to  destroy  vessel. —  Section 
23  of  the  Act  of  March  3,  1825,  providing 
"  that  if  any  person  or  persons  shall,  on 
the  high  seas,  or  within  the  United  StateB, 
wilfully  and  corruptly  conspire,  combine, 
and  confederate,  with  any  other  person  or 
persons,  such  other  person  or  persons 
being  either  within  or  without  the  United 
States,  to  cast  away,  to  burn,  or  other- 
wise destroy,  any  ship  or  vessel,  or  to 
procure  the  same  to  be  done,  with  intent 
to  injure  any  person  or  body  politic,  that 
hath  underwritten,  or  shall  thereafter- 
wards  underwrite,  any  policy  of  insurance 
thereon,  or  on  goods  on  board  thereof,  or 
with  intent  to  injure  any  person  or  body 
politic,  that  hath  lent  or  advanced,  or 
thereafter  shall  lend  or  advance  any 
money  on  such  vessel,  on  bottomry  or  re- 
spondentia/' etc.,  was  held  constitutional. 
The  protection  of  commerce  "was  the  object 
of  the  law,  the  protection  of  insurance 
policies  was  merely  incidental.  U.  S.  t?. 
Cole,  (1853)  5  McLean  (U.  S.)  513.  25 
Fed.  Cas.  No.  14,832. 


14.  Means  Employed  —  a.  Grant  of  Franchises. —  Congress,  under  the 
power  to  regulate  commerce  among  the  several  states,  has  authority  to 
grant  franchises  Authorizing  corporations  to  construct  national  highways 
and  bridges  from  state  to  state. 


California  v.  Central  Pac.  R.  Co., 
(1888)  127  U.  S.  39,  8  6.  Ct.  1073,  32 
U.  S.   (L.  ed.)    150.     See  also  Mercantile 


Trust  Co.  v.  Texas,  etc.,  R.  Co.,    (1908) 
216  Fed.  225. 


b.  State  Corporations. — An  Act  of  Congress  entitled  "An  Act  to  grant 
the  right  of  way  through  the  Indian  Territory  to  the  Southern  Kansas 
Railway  Company,  and  for  other  purposes, ' '  was  a  valid  exorcise  of  power 
in  relation  to  commerce.  A  corporation  created  by  the  laws  of  a  state  is  a 
fit  instrumentality  to  accomplish  the  purposes  of  Congress  in  relation  to 
commerce  between  the  states. 


Cherokee  Nation  i\  Southern  Kansas 
R.  Co.,  (1890)  135  U.  S.  651,  10  S.  Ct 
965,  34  U.  S.  (L.  ed.)  295,  reversing 
(1888)    33  Fed.  900.     See  also  Pennsyl- 


vania R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
(1888)  37  Fed.  129;  Stockton  v.  Balti- 
more, etc.,  R.  Co.,  (1887)  32  Fed.  9; 
Curtiss  t;.  Hurd,  (1887)  30  Fed.  729. 
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15.  Delegation  of  Power  —  a.  To  District  op  Columbia. —  Congress 
cannot  delegate  to  the  District  of  Columbia  power  to  regulate  commerce 
between  the  District  of  Columbia  and  the  states. 

Stoutenburgh  v.  Hennick,  (1889)  129  U.  S.  141,  9  S.  Ct.  256,  32  U.  S.  (L.  ed.)  637. 

b.  Interstate  Commerce  Commission. —  Congress  has  authority,  under 
its  sovereign  and  exclusive  power  to  regulate  commerce  among  the  several 
states,  to  create  a  commission  for  the  purpose  of  supervising,  investigating, 
and  reporting  upon  matters  or  complaints  connected  with  or  growing  out 
of  interstate  commerce.  This  federal  commission  has  assigned  to  it  duties, 
and  performs  for  the  United  States,  in  respect  to  that  interstate  commerce 
committed  by  the  Constitution  to  the  exclusive  care  and  jurisdiction  of 
Congress,  the  same  functions  which  state  commissioners  exercise  in  respect 
to  local  or  purely  internal  commerce,  over  which  the  states  appointing 
them  have  exclusive  control.  Their  validity  in  their  respective  spheres 
of  operation  stands  upon  the  same  footing.  The  validity  of  state  com- 
missioners invested  with  powers  as  ample  and  large  as  those  conferred 
upon  the  federal  commissioners,  has  not  been  successfully  questioned,  when 
limited  to  that  local  or  internal  commerce  over  which  the  states  have  exclu- 
sive jurisdiction ;  and  no  valid  reason  is  seen  for  doubting  or  questioning 
the  authority  of  Congress. 

Kentucky,  etc.,  Bridge  Co.  v.  Louisville,  The  Act  of  Congress  of  March  2,  1893, 

etc.,   R.   Co.,    (1889)    37   Fed.   613.     See  chap.  196,  27  Stat,  at  L.  531,  known  as 

Interstate  Commerce  Commission  v.  Brim-  the  Safety  Appliance  Act,  in  granting,  in 

son,    (1894)    154   U.   S.   447,    14    S.   Ct.  section  five  thereof,  the  authority  to  the 

1125,  38  U.  S.    (L.  ed.)    1047;   U.  S.  t>.  American    Railway   Association    and    the 

Great  Northern  R.  Co.,   ( 1907 )    157  Fed.  Interstate  Commerce  Commission  to  desig- 

288.  See  also  title  Interstate  Commerce,  nate  the  standard  height  of  drawbars  for 

4  Fed.  Stat.  Ann.  (2d  ed.)  331.  freight  cars,  is  not  an   unconstitutional 

delegation  of  legislative  power.    St.  Louis, 

"The  power  conferred  upon  the  com-  etc.,  R.  Co.  t?.  Taylor,   (1908)   210  U.  S. 

mission  is   at  most   one  that  is   merely  281,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.)  1061. 
regulatory  of  existing  vested  rights,  and 

is  therefore  quite  distinguishable  from  the  The  part  of  the  Act  of  Congress  of 
powers  conferred  upon  the  General  Land  August  24,  1912,  known  as  the  Panama 
Office,  the  Pension  Office,  and  other  like  Canal  Act,  especially  section  11,  which 
departmental  bureaus;  for  the  latter  are  amends  section  5  of  the  Interstate  Com- 
not  engaged  in  administering  laws  which  merce  Act  of  1887,  and  which,  in  effect, 
are  regulatory  of  existing  vested  rights  provides  that  even  if  the  Interstate  Com- 
but  in  executing  laws  relating  to  the  dis-  merce  Commission  shall  find  that  competi- 
posal  of  the  public  lands  of  the  nation,  tion,  or  the  possibility  of  competition, 
to  the  distribution  of  its  bounty,  and  to  exists  between  a  particular  carrier  by 
other  subjects  in  respect  of  which  the  land  and  a  carrier  by  water  under  corn- 
power  of  Congress  is  not  subject  to  the  mon  control,  the  service  by  water  may 
constitutional  restrictions  before  named,  still  be  continued  if  the  commission  shall 
but  is  sufficiently  comprehensive  to  enable  be  of  opinion  that  the  convenience  and 
it  -competently  to  devolve  the  execution  commerce  of  the  people  will  be  promoted 
of  such  laws,  including  the  final  deter-  thereby,  is  not  invalid  as  delegating  a 
mination  of  all  questions  of  fact,  upon  legislative  function  to  the  commission, 
any  agency  it  may  select  for  the  purpose."  Lehigh  Valley  R.  Co.  V.  .U.  S.,  (1916) 
Missouri,  etc.,  R.  Co.  r.  Interstate  Com-  234  Fed.  682. 
merce  Commission,   (1908)    164  Fed.  645. 


470  CONSTITUTION  [Aet.  I,  sec.  8 

As  to  the  power  to  prescribe  ratea. —  all  the  circumstances  is  just  and  reason- 
Louisville,  etc.,  R.  Co.  v.  Interstate  Com-  able  to  it  and  to  the  public,  for  that 
merce  Commission,   (.1911)    184  Fed.  118.  would    be    depriving   the    carrier    of    its 

property  without  due  process  of  law,  and 

"Neither  Congress  nor  any  legislative  would  be  taking  its  property  for  public 
or  administrative  board  acting  by  its  au-  use  without  just  compensation,  in  viola- 
thorization  can  competently  establish  tion  of  the  fifth  amendment  to  the  Con- 
rates  for  the  transportation  of  property  stitution."  Missouri,  etc.,  R.  Co.  v.  m- 
in  interstate  commerce  that  will  not  ad-  terstate  Commerce  Commission,  (1908) 
tnit  of  the  carrier  earning  such  compensa-  164  Fed.  645. 
tion   for   the   service  ■  rendered   as  under 


c.  Imported  Liquors  Subject  to  State  Laws. —  See  the  references  to 
the  Acts  of  Congress  of  1890  and  1913,  known  as  the  Wilson  Act  and  the 
Webb-Kenyon  Law,  under  IV,  16,  m,  Power  of  Congress  —  Subjects  of 
Regulation  —  Intoxicating  Liquors. 

d.  States  May  Prohibit  Introduction  of  Explosives. —  This  power  to 
regulate  interstate  commerce  being  in  Congress,  it  is  within  the  power  of 
Congress  to  permit  its  exercise  in  whole  or  in  part  by  the  states.  In  sections 
4278  and  4279  of  the  Revised  Statutes  of  the  United  States,  relating  to 
nitroglycerine  and  other  explosives,  Congress  gives  directly  to  any  state, 
territory,  district,  city,  or  town  the  right  to  prohibit  the  introduction  of 
such  substances  into  its  limits  for  sale,  use,  or  consumption  therein. 

Ex  p.  Jervey,  j(1895)   66  Fed.  960. 

16.  Subjects  of  Regulation  —  a.  Persons.—  "  It  is  conceded  that  the 
Constitution  has  vested  in  the  government  the  power  to  regulate  com- 
merce in  all  its  branches,  and  it  is  settled  that  this  power  extends  to  every 
species  of  commercial  intercourse,  and  may  be  exercised  upon  persons  as 
well  as  property.  This  was  decided  by  the  Supreme  Court  of  the  United 
States  in  two  cases,  generally  known  as  the  Passenger  Cases,  (1849)  7  How. 
(U.  S.)  283,  overruling  in  that  respect  the  case  of  New  York  v.  Miln, 
(1837)  11  Pet.  (U.  S.)  102." 

Lin    Sing   v.   Washburn,    (1862)    20  Cal.  634. 

b.  Railroads  and  Express  Companies —  (1)  In  General. —  By  virtue  of 
its  power  to  regulate  interstate  and  foreign  commerce,  Congress  may  enact 
laws  for  the  safeguarding  of  the  persons  and  property  that  are  transported 
in  that  commerce  and  of  those  who  are  employed  in  transporting  them. 

Baltimore,  etc.,  R.  Co.  v.  Interstate  Commerce  Commission,  (1911)  221  U.  S  612. 
31  S.  Ct.  621,  55  U.  S.   (L.  ed.)   878.  '  ' 
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(2)  Power  to  Authorize  Construction  of  Railroads. —  Under  the  power 
given  by  this  clause,  Congress  has  the  right  to  authorize  the  construction 
of  railroads. 

California  r.  Central  Pac.  R.  Co.,  (1888)  127  U.  S.  39,  8  S.  Ct.  1073,  32  U.  S. 
(L.  ed.)   150. 

(3)  Grant  of  Right  of  Way.—  The  Act  of  Congress  of  July  4,  1884, 
entitled  "An  Act  to  grant  the  right  of  way  through  the  Indian  Territory 
to  the  Southern  Kansas  Railway  Company,  and  for  other  purposes,' '  was 
held  to  be  a  valid  exercise  of  the  power  of  Congress  to  regulate  commerce 
among  the  several  states  and  with  the  Indian  tribes. 

Cherokee  Nation  r.  Southern  Kansas  R.  Co.,  (1890)  135  U.  S.  642,  10  S.  Ct.  965, 
34  U.  S.    (L.  ed.)    295. 

(4)  State  Railroad  Engaging  in  Interstate  Commerce. — When  a  state 
railroad  corporation  voluntarily  engages  as  a  common  carrier  in  interstate 
commerce  by  making  an  arrangement  for  a  continuous  carriage  or  ship- 
ment of  goods  and  merchandise,  it  is  subjected,  so  far  as  such  traffic  is 
concerned,  to  the  regulations  and  provisions  of  the  Act  of  Congress. 

Interstate  Commerce  Commission  v.  Detroit,  etc.,  R.  Co.,  (1897)  167  U.  S.  642,  17 
S.  Ct.  986,  42  U.  S.  (L.  ed.)  305.    See  also  Ew  p.  Koehler,  (1887)  30  Fed.  867. 

(5)  Regulation  of  Rates. —  Possessing  sovereign  and  exclusive  power 
over  the  subject  of  commerce  among  the  states,  Congress  may  legislate  in 
respect  thereto  to  the  same  extent  both  as  to  rates  and  all  other  matters  of 
regulation  as  the  states  may  do  in  respect  to  purely  local  or  internal 
commerce. 

Kentucky,  etc.,  Bridge  Co.  ©.  Louisville,      ities  as  to  rates.     Texas,  etc.,  R.  Co.  ft 
etc.,  R.  Co.,  (1889)  37  Fed.  634.    See  also      U.  S.,   (1913)   205  Fed.  380. 
Kaujffman   Milling   Co.  17.   Missouri   Pac. 

R.  Co.,  (1890)  4  Int.  Com.  C.  Rep.  433.  The  long  and  short  haul  provisions  oi 

section  four  of  the  Act  to  regulate  com- 
merce, as  amended  by  the  Act  of  June  18. 
Congress  is  invested  with  ample  power      1910,  are  valid.    U.  S.  v.  Atchison,  etc, 
to  prevent  discrimination  between  local-      R.  Co.,  (1914)  234  U.  S.  476. 

Abrogating  passes  granted  for  life.—  The  Act  of  Congress  of  June  20,  1906, 
providing  that  no  common  carrier  should  issue  or  give  any  interstate  free 
ticket,  is  not  invalid  as  applied  to  the  case  of  an  agreement  made  many 
years  previously  to  issue  free  passes  for  life  in  compromise  of  a  claim  for 
damages  for  injuries. 

Louisville,  etc.,  R.  Co.  v.  Mottley,  (1911)  219  U.  S.  467,  31  S.  Ct.  265,  55  U.  S. 
(L.  ed.)  297,  34  L.  R.  A.  (N.  S.)  671. 
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<:  .The  so-called  uniform  iope  and  block  system  of  express  rates  in  interstate 
transportation,  established  by.  the  Interstate.  Commerce  Commission,  which 
prohibits  charging  higher  interstate  rates  than  intrastate  rates,  and  which 
may  be  complied  with  (a)  by  reducing  the  interstate  rates  to  the  local 
scale,  or  (b)  by  raising  the  local  rates  to  the  interstate  scale,  or  (c)  by 
reducing  one  and  raising  the  other  until  equality  is  reached  in  an  inter- 
mediate scale,  must  be  obseWed. 

American  Express' Co.  i\  Caldwell,  (1917)  244  U.  S.  617,  37  S.  Ct  656,  ei  U.  S. 
(L.  ed.)  1352. 

Incidental  control  of  intrastate  rates. —  Congress  is  entitled  to  keep  the 
highways  of  interstate  communication  open  to  interstate  traffic  upon  fair 
and  equal  terms.  That  an  unjust  discrimiiiation  in  the  rates  of  a  common 
carrier,  by  which  one  person  or  locality  is  urfduly  favored  as  against  another 
under  substantially. similar  conditions  of  traffic,  constitutes  an  evil  is 
undeniable;  and  where  this  evil  consists  in  the  action  of  an  interstate 
earrier  in  unreasonably  discriminating  against  interstate  traffic  over  its 
.line,,  the  authority,  of  Congress  to  prevent  it  is.  equally*  clear  „  It  is  imma- 
terial, so  far  as  the  protecting  .power  of  Congress  is  concerned,  'that  the 
discrimination  arises  from  intrastate  rates  as  compared  with  interstate 
rates.  The  use  of  the  instrument  of  interstate  commerce  in  a  discrimina- 
tory manner  so  as  to  inflict  injury  upon  that  commerce,  or  some  part 
thereof,  furnishes  abundant  ground  for  federal  intervention.  Nor  can  the 
^attempted  exercise  of  state  authority  alter  the  matter,  where  Congress  has 
acted,  for  a  state  may  not  authorize  the  carrier  to  do  that  which  Congress 
'is  entitled  to  forbid  and  has  forbidden. 

Houston,  etc.,  R.  Co.  t?.  U.  S.,  (1914)  234  U.  S.  342,  34  S.  Ct.  833,  58  U.  S.  (L.  ed.) 
1341.     . 

(6)  Prohibiting  Combinations  Between  Competing  Roads. —  Congress, 
in,  the  exercise  of  its  right  to  regulate  commerce  among  the  several  states,  or 
otherwise,  has  the  power  to  prohibit,  as  in  restraint  of  interstate  commerce, 
a  contract  or  combination  between  competing  railroad  corporations  entered 
into  and  formed  for  the  purpose  of  establishing  and  maintaining  interstate 
rates  and  fares  for  the  transportation  of  freight  and  passengers  on  any  of 
the  railroads,  parties  to  the  contract  or  combination,  even  though!  the  rates 
ancl  fares  thus  established  are  reasonable. 

U.  S.  t\  Joint  Traffic  Assoc,  (1898)  171  U.  S.  505,  19  S.  Ct.  25,  43  U.  S.  (L.  ed.) 
259. 

(7)  Prohibiting  Transportation  of  Commodities  Produced.by  Carrier.~ 
The  provisions  of  the  so-called  Hepburn  Act  (of  June  29,  1906,  chap.  3591, 
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34  Stat,  at  L.  584),  and  known  as  the  commodities  claUse;r  Were  construed 
by  the  court  as  prohibiting  a  railroad  company  engaged  in  interstate  convt 
merce  from  transporting  in  such  commerce  articles  or  commodities  tinder 
theiollowing  circumstances  and  conditions:  (a)  When  the  article  or. com- 
modity Ji$s  been  manufactured,  mined  or  produced  by  a  carrier  or  under 
its  authority,  and  at  the  time  of  transportation  the  carrier  has  not  in  .good 
faith  before  the  act  of  transportation  dissociated  itself  f rop  such  article 
or  commodity;  (b)  when  the  carrier  owns  the  article  or  commodity  to  be 
transported  in  whole  or  in  part;  (c)'  when  the  carrier  at  the' time  of  trans* 
portation  has  an  interest,  direct  or  indirect,  in  a  legal  or  equitable  sense  in 
the  article  or  .commodity,  not  including,  therefore,  articles  or  commodities 
manufactured,  mined,  produced  or  owned,  etc.,  by  a  bona  fide  corporation 
in  which  the  railroad  company  is  a  stockholder,  and  as  so  construed  was 
held  to  be  within  the  power  of  Congress  to  enact  as  a  regulation  of 

commerce. 

- .  .i  •  •  •         •  i  ■  * 

U.  S.  v.  Delaware,  etc.,  R.  Co.,  (1909)       Co*  t>.  U.  S.,    (1913}    231  U.  S.  363,  34 
213  U.  S.  366;  29  S.  Ct.  527,  63  U.  S.      &  Gt.  65,  58  U.  6.    (L.  ed.)    269. 
(L.  ed.)  836.     See  also  Delaware,  etc.,  R. 

(8)  Liability  for  Injury  to  or  Death  of  Employee,—  In.  the  exertion  of* 
its  power  oyer  interstate  commerce,; Congress  may  'regulate  the  relations  of 
common  carrierS'by  railroad  and  their  employees,  while  both  are  engaged 
in  such  commerce,  subject  to  the  limitations  prescribed  in  the  Constitution, 
and  to  the  qualification  that  the  particulars  in  which  those  relatiqns  are, 
regulated  must  have  a  real  or  substantial  connection  with  the  interstate 
commerce  m  which  the  carriers  and  their  employees  are  engaged. 

In  re  Second  Employers'  Liability  Cases,  Contra. —  Aoxie  t?.  New  York,  etc.,  R. 

(1912)    223  U.   S.   1,   32  S.   Ct.   169,  56  Co.,   <1909)    82   Conn.   352,  73  'Atl.   7.54, 

U.  S.   (L.  ed.)   327,  13'4  L.  R.  A.   (N.  S.)  17  Ann.  Cas.  324. 
44,  holding  that  the  Act  of  April  22,  1906, 

as  amended  by  the  Act  of  April  5,  1910,  The  original  Employers'  Liability  Act 

known  as  the  Employers'  Liability  Acts,  of  June    11,    1906,   was   held   invalid   as 

are  valid.     See  also  Illinois  Cent.  R.  Co.  being  a  regulation  of  intrastate  as  well 

v.  Behrens,   ( 1914)   233  XJ.  S.  473,  34  S.  as    of    interstate   commerce*.      Employers' 

Ct.   646,   58   U.   8.    (L.   ed.)    1051,   Ann.  Liability  Cases,  (1908)  207  U.  S.  463,  28 

Cas!  19I4C  163;  St.  Louis,  etc.,  R.  Co.  v.  S.  Ct.  141,  52  U.  S.  (L.  ed.)  297.    It' had 

Seale,    (1913)    229  U.  S.   156,  33  S.  Ct.  been  held  valid  in  the  following  cases:' 

651,  57  U.  S.    (L.  ed.)    1129,  Ann.   Cas.  Lan6er  v.  Anchor  Line,   (1907)    155  Fed.. 

1914C    156 J    Pedersen   v.   Delaware,    etc.,  433;    Kelley   t7.   Great   Northern   R.   Co., 

R.  Co.,   (1013)   229  U.  S.  146,  33  S.  Ct.  (1907)   152  Fed.  211;  Plummer  t>.  North- 

648,  57  U.  S.    (L.  ed.)    1126,  Ann.   Cas.  em   Pac.   R.   Co.,    (1907)    *52   Fed.   206; 

1914C  153;  Raymond  v.  Chicago,  etc.,  R  Spain  v.  St.  Louis,' etc.,  R.  Co.,    (1907) 

Co.,   (1916)  233  Fed.  239;  Cain  t?.  South-  151  Fed.  522. 
era    R.   Co.,    (1911)    199    Fed.    211;    St.  .        . 

Louis,  etc.,  R.  Co.  v.  Conley,  (1911)  187  The  Act  of  1906  was  held  valid  and  en- 
Fed.  -949;  Zikos  i;.  Oregon  R.,  .etc.,  Co.,  forceable  as  to  carriers  and  their  era* 
(1010)  179  Fed.  893;  Watson  v.  St.  ployees  within  the  District  of  Columbia 
Louis,  etc.,  R.  Co.,  (1900)  169  Fed.  942;  and  the  territories.  El  Paso,  etc.,  R.  Co. 
Snead  v.  Central  of  Georgia  R.  Co.,  v.  Gutierrez,  (1909J  .215  U.  S.  87,  30 
(Htf>7)-  161  Fed.  608.  S.  Ct.  21,  54  U.  S.  (L:  ed.)   101. 
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Independent  steamship  lines. —  The  fed-  steamship   lines.     Southern    Pac.   Co.   f?. 

eral  Employers'  Liability  Acts  are  limited  Jensen,  '(1917)   244  U.  S.  205,  37  S.  Ct. 

to  "every  common  carrier  by  railroad"  524,  61  U.  S.    (L.  ed.)    1086,  Ann.  Cas. 

and    are  not   applicable   to   independent  1917E  900. 

Invalidating  relief  department  contracts. —  The  section  of  the  Act  of  1908, 
declaring  that  any  contract,  rule,  regulation,  or  device  whatsoever,  the 
purpose  or  intent  of  which  shall  be  to  enable  any  carrier  to  exempt  itself 
from  liability  created  by  the  act,  to  be  void,  is  valid. 

Philadelphia,  etc.,  R.  Co.  v.  Schubert,       etc,  R.  Co.  v.   Miller,    (1915)    183   Ind. 
(1912)   224  U.  S.  603,  38  S.  Ct.  589,  56       323,  107  N.  E.  545. 
U.  S.   (L.  ed.)   911.     See  also  Baltimore, 

(9)  Safety  Appliance  Acts.—  The  Acts  of  Congress  of  1893  and  1903, 
known  as  the  Safety  Appliance  Acts,  were  within  the  power  of  Congress 
to  enact  as  applied  to  vehicles  used  on  any  railroad  that  is  a  highway  of 
interstate  traffic  and  are  not  confined  to  vehicles  engaged  in  such  traffic. 

Southern  R.  Co.  v.  U.  S.,    (1911)    222  or   to   enforce  legislation   previously   en- 

U.  S.  20,  32  S.  Ct.  2,  56  U.  S.  (L.  ed.)  72.  acted,  ceases  to  exist.    State  v.  Beaumont, 

See  also  U.  S.  v.  Atlantic  Coast  Line  R.  etc.,  R.  Co.,   (Tex.  1916)    183  S.  W.  120. 
Co.,  (1907)   153  Fed.  918. 

As  to  employees  not  engaged  in  inter- 
Congress,  in  passing  the  Safety  Appli-  state  commerce. —  Congress  had  the  power 
ance  Acts,  proceeded  under  authority  to  adopt  the  provisions  of  the  Safety  Ap- 
given  it  by  the  commerce  clause  of  the  pliance  Acts  making  a  railroad,  whose 
federal  Constitution.  The  supremacy  of  right  of  way  is  used  for  the  transporta- 
Congress  in  the  field  of  interstate  com-  tion  of  interstate  traffic,  liable  to  an  em- 
merce  is  not  now  open  to  question,  and,  ployee  not  engaged  in  interstate  com- 
when  it  enters  this  field,  the  right  of  the  merce  for  defects  in  appliances.  Texas, 
states  to  legislate  with  respect  to  the  etc.,  R.  Co.  v.  Rigsby,  (1916)  241  U.  S. 
subject  matter  covered  by  its  enactments,  33,  36  S.  Ct.  482,  60  U.  S.   (L.  ed.)   874. 

(10)  Liability  for  Loss  or  Injury  to  Property. —  The  constitutional 
power  of  Congress  to  regulate  commerce  among  the  states  and  with  foreign 
nations  comprehends  power  to  regulate  contracts  between  the  shipper  and 
the  carrier  of  an  interstate  shipment  by  defining  the  liability  of  the  carrier 
for  loss,  delay,  injury,  or  damage  to  such  property. 

Adams  Express  Co.  v.  Croninger,  (1913)  negligence  of  those  in  their  service  may 

226  U.  S.  491,  33  S.  Ct.   148,  57  U.   S.  be  covered  by  national  legislation  enacted 

(L.  ed.)   314,  44  L.  R.  A.    (N.  S.)   257;  by  Congress  under  its  power  to  regulate 

Chicago,  etc.,  R.  Co.  v.  Miller,  (1913)  226  commerce  among  the  states.     But  when 

U.  S.  513,  33  S.  Ct.  155,  57  U.  S.  (L.  ed.)  Congress  has  not  dealt  with  that  subject, 

323.  it  is  competent  for  a  state  to  enact  legis- 
lation thereon.        Peiroe   v.   Van   Dusen, 

The  whole  subject  of  the   liability  of  (1897)  78  Fed.  700. 
interstate    railroad    companies    for    the 

(11)  "  Car  mack  Amendment  "  Making  Initial  Carrier  Liable  for  Loss 
or  Injury. —  The  provision  of  the  Act  of  Congress  regulating  commerce 
between  the  states,  known  as  the  Carmack  Amendment  of  June  29,  1906, 
chap.  3591  (34  Stat,  at  L.  584,  595),  the  effect  of  which  is  to  hold  the 
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initial  carrier  engaged  in  interstate  commerce  as  having  contracted  for 
through  carriage  to  the  point  of  destination,  and  liable  to  the  shipper  for 
loss  of  or  injury  to  property  on  a  connecting  line,  is  within  the  power  of 
Congress. 


Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  (1911)  219  U.  S.  186,  31  S. 
Ct.  164,  55  U.  S.  (L.  ed.)  167,  31  L.  R.  A. 
(N.  S.)  7,  the  court  saying:  "That  a 
situation  had  come  about  which  demanded 
regulation  in  the  public  interest  was  the 
judgment  of  Congress.  The  requirement 
that  carriers  who  undertook  to  engage  in 
interstate  transportation,  and  as  a  part 
of  that  business  held  themselves  out  as 
receiving  packages  destined  to  places  be- 
yond their  own  terminal,  should  be  re- 
quired as  a  condition  of  continuing  in 
that  traffic  to  obligate  themselves  to  carry 
to  the  point  of  destination,  using  the 
lines  of  connecting  carriers  as  their  Own 
agencies,  was  not  beyond  the  scope  of  the 
power  of  regulation.  The  rule  is  adapted 
to  secure  the  rights  of  the  shipper  by 
securing  unity  of  transportation  with 
unity  of  responsibility.  The  regulation  is 
one  which  also  facilitates  the  remedy  of 
one  who  sustains  a  loss,  by  localizing  the 
responsible  carrier."  See  also  Boston, 
etc.,  R.  Co.  t>.  Hooker,   (1914)   233  U.  S. 


97,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.)  868, 
Ann.  Cas.  1915D  593,  L.  R.  A.  1915B 
450;  Atchison,  etc.,  R  Co.  v.  Robinson, 
(1914)  233  U.  S.  173,  34  S.  Ct.  556, 
58  U.  S.  (L.  ed.)  901;  Norfolk,  etc.,  R. 
Co.  v.  Dixie  Tobacco  Co.,  (1913)  228 
U.  S.  593,  33  S.  Ct.  609,  57  U.  S.  (L. 
ed.)  980;  St.  Louis  Southwestern  R.  Co. 
v.  Alexander,  (1913)  227  U.  S.  218,  33 
S.  Ct.  245,  57  U.  S.  (L.  ed.)  486,  Ann. 
Cas.  1915B  77,  44  L.  R.  A.  (N.  S.)  107; 
Galveston,  etc.,  R.  Co.  v.  Wallace,  (1912) 
223  U.  S.  481,  32  S.  Ct.  205,  56  U.  S. 
(L.  ed.)  516;  Smeltzer  t?.  St.  Louis,  etc., 
R.  Co.,    (1908)    158  Fed.  649. 

In  the  case  of  an  interstate  shipment, 
rights  and  liabilities  of  the  parties  de- 
pend upon  acts  of  Congress,  the  bill  of 
lading,  and  common  law  rules  as  accepted 
and  applied  in  federal  tribunals.  Cin- 
cinnati, etc.,  R.  Co.  v.  Rankin,  (1916) 
241  U.  S.  319,  36  S.  Ct.  555,  60  U.  S. 
(L.  ed.)   1022,  L.  R.  A.  1917A  265. 


i 

i 


(12)  Qualifications  and  Duties  of  Employees. —  The  power  of  Congress 
to  regulate  interstate  commerce  is  plenary ;  as  incident  to  it,  Congress  may 
legislate  as  to  the  qualifications,  duties,  and  liabilities  of  employees  and 
others  on  railway  trains  engaged  in  that  commerce;  and  such  legislation 
will  supersede  any  state  action  on  the  subject.  But  until  such  legislation 
is  had,  it  is  clearly  within  the  competency  of  the  states  to  provide  against 
accidents  on  trains  whilst  within  their  limits. 


Nashville,  etc.,  R.  Co.  0.  Alabama,    (1888)    128  U. 
(L.  ed.)   352. 


S.  99,  9  k  Ct.  28,  32  U.  S. 


(13)  Regulating  Hours  of  Labor. —  The  Act  of  Congress  of  March  4, 
1907,  regulating  the  hours  of  service  of  railway  employees  is  not  invalid  as 
applied  to  those  who  are  engaged  in  both  interstate  and  intrastate  service, 
that  is,  as  to  all  employees  connected  with  the  movement  of  trains  in  inter- 
state transportation,  but  intrastate  railroads  and  employers  wholly  engaged 
in  local  business  are  not  affected  by  its  provisions. 

Baltimore,    etc.,    R.    Co.    0.    Interstate  State  t>.  Chicago,  etc.,  R.  Co.,  (1908)   136 

Commerce  Commission,   (1911)  221  U.  S.  Wis.  407,   117  N.  W.   686,   19  L.  R.  A. 

612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.)  878.  (N.  S.)    326. 
See  also  U.  S.  v.  Grand  Rapids,  etc.,  R. 

Co.,    (1915)    224  Fed.  667;   U.  S.  v.  St.  The  Act  of  Congress  of  September   3, 

Louis,  etc,  R.  Co.,  (1911)   189  Fed.  954;  1916,  fixing  an  eight  hour  workday  for, 
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and  temporarily  regulating  the  wages  of,  carriers,  is  valid.  Wilson  v.  New,  ( 1917 ) 
railway  employees  engaged  in  the  opera-  243  U.  S.  332,  27  S.  Ct.  298,  61  U.  S. 
tion    of    trains   upon    interstate   railway       (L.  ed.)  755,  L.  R.  A.  1917E  938. 

(14)  Regulations  as  to  Carriage  of  Live  Stock. — An  Act  of  Congress 
(E.  S.  sees.  4386-4390)  providing  that  "  no  railroad  company  within  the 
United  States  whose  road  forms  any  part  of  a  line  of  road  over  which  cattle, 
sheep,  swine,  or  other  animals  are  conveyed  from  one  state  to  another,  or 
the  owners  or  masters  of  steam,  sailing,  or  other  vessels  carrying  or  trans- 
porting cattle,  sheep,  swine,  or  other  animals  from  one  state  to  another, 
shall  confine  the  same  in  cars,  boats,  or  vessels- of  any  description  for  a  longer 
period  than  twenty-eight  consecutive  hours,  without  unloading  the  same 
for  rest,  water,  and  feeding  for  a  period  of  at  least  five  consecutive  hours, 
unless  prevented  from  so  unloading  by  storm  or  other  accidental  causes, M 
and  prescribing  penalties  for  its  violation,  is  directly  within  the  terms  of  the 
Constitution.  No  state  is  competent  to  make  regulations  of  this  character, 
and,  until  Congress  exercises  its  authority  upon  the  subject,  transportation 
of  merchandise  from  one  state  to  another  is  free. 

U.  S.  t\  Boston,  etc.,  R.  Co.,  (1883)  terstate  commerce,  and  to  prevent  the  in- 
15  Fed.  211.  troduction  or  dissemination  of  contagion 

of  any  communicable  disease  of  animals 

Authorising  Secretary  of  Agriculture  from  foreign  countries  or  from  one  state 
to  prescribe  regulations. —  An  Act  of  Con-  to  another,  is  valid,  and  it  is  to  be  pro- 
gress (Feb.  2,  1903,  32  Stat,  at  L.  791),  sumed  that  the  regulations  adopted  are 
authorizing  the  Secretary  of  Agriculture  limited  to  interstate  movements.  U.  S.  v. 
to  establish  rules  and  regulations  concern-  Pennsylvania  Co.,  (1916)  235  Fed.  961. 
ing  the  transportation  of  live  stock  in  in-  "~*  . 

(15)  Uniform  System  of  Accounting, —  The  Act  of  Congress  of  June  29, 
1906,  authorizing  the  Interstate  Commerce  Commission  to  prescribe  a 
uniform  system  of  accounting  and  bookkeeping  for  interstate  carriers,  per- 
mits the  commission  to  regulate  the  entire  system  of  bookkeeping  of  such  a 
carrier  including  its  intrastate  as  well  as  interstate  accounts,  and  as  so 
construed  is  valid. 

Interstate     Commerce     Commission     0.  U.   S.,    (1913)    231   U.  S.  423,  34  6.   Ct. 

Goodrich  Transit  Co.,    (1912)    224  U.  S.  125,  58  U.  S.    (L.  ed.)   296*,  52  L.  R.  A. 

194,   32   S.   Ct.    436,   66   U.    S.    (L.   ed.)  (N.  S.)    1. 
729;    Kansas    City    Southern    R.    Co.    v. 

(16)  Effect  of  Membership  in  Labor  Organization. —  The  Act  of  Con- 
gress of  June  1,  1898,  chap.  370,  30  Stat,  at  L.  424,  making  it  a  criminal 
offense  against  the  United  States  for  an  agent  or  officer  of  an  interstate 
carrier,  having  full  authority  in  the  premises  from  the  carrier,  to  discharge 
an  employee  from  service  simply  because  of  his  membership  in  a  labor 
organization,  cannot  be  sustained  under  the  power  of  Congress  to  regulate 
commerce. 

Adair  v.  U.  S.,  (1908)  208  U.  S.  161,  13  Ann.  Cns.  764,  reversing  U.  S.  V.  Adair, 
28   S.   Ct.  277,   52   U.   S.    (L.   ed.)    436,       (1907)    152  Fed.  737. 
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c.  Telegraphs. —  Telegraph  companies  are  subject  to  the  regulating 
power  of  Congress  in  respect  to  their  foreign  and  interstate  business. 
A  telegraph  company  occupies  the  same  relation  to  commerce  as  a  carrier 
of  messages  that  a  railroad  company  does  as  a  carrier  of  goods.  Both  com- 
panies are  instruments  of  commerce,  and  their  business  is  commerce  itself. 
They  do  thei*  transportation  in  diflFerent  ways,  and  the  liabilities  are  in 
some  respects  different,  but  they  are  both  indispensable  to  those  engaged 
to  any  considerable  extent  in  commercial  pursuits. 

Western  Union  Tel.  Co.  v.  Texas,  ( 1881 )  as  against  hostile  state  legislation.  Pen- 
105  U.  S.  464,  26  U.  S.    (L.  ed.)    1067.      sacola  Tel.  Co.  v.  Western  Union  Tel.  Co., 

(1877)    96  U.  S.   10,  affirming    (1875)    2 

A  telegraph,  as  an  agency  of  commerce      Woods    (U.   S.)    643,   19    Fed.   Cas.   No. 
and  intercommunication,  comes  within  the      10,960. 
controlling  power  of  Congress,  certainly 

The  Act  of  Congress  passed  July  24,  1866,  incorporated  in  Title  LXV.  of 
the  Revised  Statutes,  so  far  as  it  requires  that  the  erection  of  telegraph 
lines  shall,  as  against  state  interference,  be  free  to  all  who  accept  its  terms 
and  conditions,  and  that  a  telegraph  company  of  one  state  shall  not,  after 
accepting  them,  be  excluded  by  another  state  from  prosecuting  its  business 
within  her  jurisdiction,  is  a  legitimate  regulation  of  commercial  intercourse 
among  the  states. 

Leloup   v.   Mobile,    (1888)     127    U.    S.  mit   to   the  conditions   imposed  by  Con- 

646,  8  S.  Ct.  .1380,  32  U.  S.  (L.  ed.)  311,  gress,    and    that    corporations    organised 

reversing   (1884)    76  Ala.  402.     See  also  under  the  laws  of  one  state  for  construct- 

Essex  v.  New  England  Tel.  Co.,    (1915)  ing  and   operating  telegraph   lines   shall 

239  U.   S.  313,  36  S.   Ct.   102,  60  U.  S.  not  be  excluded  by  another  from  prosecut- 

(L.  ed.)   301;  Western  Union  Tel.  Co.  r.  ing  their  business  within  its  jurisdiction, 

Pennsylvania  R.   Co.,    (1904)    195  U.  S.  if  they  accept  the  terms  proposed  by  the 

540,  25  S.  Ct.  133,  49  U.  S.   (L.  ed.)  312,  national    government    for    this    national 

1  Ann.  Cas.  517.  privilege,  is  a  regulation  of  commercial 

intercourse  among  the  states,  and  is  ap- 

The  Act  of  Congress  of  July  24,  1866,  propriate  legislation  to  carry  into  execu- 

substantially  declaring,  in  the  interest  of  tion    the    powers    of    Congress    over    the 

commerce  and  the  convenient  transmission  postal    service.      Pensacola    Tel.    Co.    v. 

of  intelligence  from  place  to  place  by  the  Western  Union  Tel.  Co.,  (1877)   96  U.  S. 

government  of  the  United  States  and  its  11,    24    U.    S.     (L.    ed.)     708,    affirming 

citizens,    that   the   erection    of   telegraph  (1875)    2   Woods    (U.   S.)    643,   19    Fed. 

lines   shall,   so   far   as   state   interference  Cas.  No.  10,960. 
is  concerned,  be  free  to  all  who  wiU  sub- 

d.  Ships  and  Shipping — (1)  General  Authority  of  Congress. —  The 
power  to  regulate  commerce  includes  navigation  as  well  as  traffic  in  its  ordi- 
nary signification,  and  embraces  ships  and  vessels  as  the  instruments  of 
intercourse  and  trade  as  well  as  officers  and  seamen  employed  in  their 
navigation. 

State  Tonnage  Tax  Cases,  (1870)  12  It  authorizes  legislation  with  respect  to 
Wall.  216,  20  U.  S.    (L.  ed.)    370.  all  the  subjects  of  foreign  and.  interstate 

commerce,  the  persons  engaged  in  it,  and 

The  commercial  power  conferred  by  the  the  instruments  by  which  it  is  carried 
Constitution    is    one   without    limitation.      on.     And  legislation  has  largely  dealt,  so 
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far  as  commerce  by  water  is  concerned, 
with  the  instruments  of  that  commerce. 
It  has  embraced  the  whole  subject  of  navi- 
gation, prescribed  what  shall  constitute 
American  vessels,  and  by  whom  they  shall 
be  navigated;  how  they  shall  be  registered 
or  enrolled  and  licensed;  to  what  tonnage, 
hospital,  and  other  dues  they  shall  be 
subjected;  what  rules  they  shall  obey  in 
passing  each  other;  and  what  provision 
their  owners  shall  make  for  the  health, 
safety,  and  comfort  of  their  crews.  Since 
steam  has  been  applied  to  the  propulsion 
of  vessels,  legislation  has  embraced  an  in- 
finite variety  of  further  details,  to  guard 
against  accident  and  consequent  loss  of 
life.  Sherlock  v.  Ailing,  (1876)  93  U. 
S.  103,  23  U.  S.   (L.  ed.)  819. 

"The  whole  commercial  marine  of  the 
country  is  placed  by  the  Constitution  un- 
der the  regulation  of  Congress,  and  all 
laws  passed  by  that  body  in  the  regula- 
tion of  navigation  and  trade,  whether  for- 
eign or  coastwise,  is  therefore  but  the 
exercise  of  an  undisputed  power.  When, 
therefore,  an  Act  of  the  legislature  of  a 


state  prescribes  a  regulation  of  the  sub- 
ject repugnant  to  and  inconsistent  with 
the  regulation  of  Congress,  the  state  law 
must  give  way;  and  this,  without  regard 
to  the  source  of  power  whence  the  state 
legislature  derived  its  enactment."  Sin- 
not  t?.  Davenport,  (1859)  22  How.  243, 
16  U.  S.  (L.  ed.)  243,  reversing  Pilotage 
Com'rs  v.  The  Steamboat  Cuba,  (1856) 
28  Ala.  185. 

That  power  authorizes  all  appropriate 
legislation  for  the  protection  or  advance- 
ment of  either  interstate  or  foreign  com- 
merce*, and  for  that  purpose  such  legis- 
lation as  will  insure  the  convenient  and 
safe  navigation  of  all  the  navigable  waters 
of  the  United  States,  whether  that  legis- 
lation consists  in  requiring  the  removal 
of  obstructions  to  their  use,  in  prescrib- 
ing the  form  and  size  of  the  vessels  em- 
ployed upon  them,  or  in  subjecting  the 
vessels  to  inspection  and  license,  in  order 
to  insure  their  proper  construction  and 
equipment.  The  Daniel  Ball,  (1870)  10 
Wall.  564,  19  U.  S.   (L.  ed.)   999. 


(2)  When  a  Vessel  Is  Engaged  in  Interstate  Commerce. —  From  the  fact 
that  all  the  places  at  which  a  vessel  touches  are  in  the  same  state,  it  does  not 
follow  that  she  is  engaged  in  purely  internal  commerce.  It  is  entirely  posr 
sible  for  a  vessel  to  be  engaged  in  interstate  commerce  although  all  the  ports 
touched  by  her  are  in  the  same  state ;  and  in  the  absence  of  evidence  to  the 
contrary  it  may  be  inferred  from  the  route  pursued  by  the  boat  and  the 
connection  between  the  boat  and  railroads  at  each  end  of  her  route,  .that 
the  boat  is,  to  some  extent  at  least  —  to  what  extent  is  immaterial — engaged 
in  interstate  commerce.  If  the  inference  be  permissible  and  it  be  found 
that  the  vessel  is  engaged  in  interstate  commerce,  the  provisions  of  an  Act 
of  Congress  prohibiting  the  carrying  of  a  greater  number  of  passengers 
than  is  stated  in  the  certificate  of  inspection  is  applicable  to  her. 

The  Hazel  Kirke,   (1885)    25  Fed.  603.      gress.     It  may  be  that  Congress  has  the 


The  navigation  laws  of  the  United 
States  have  no  application  to  the  case  of 
barges  being  towed  from  one  point  in  a 
state  to  another  point  in  the  same  state, 
and  the  trips  have  no  connection  what- 
ever, by  any  possible  construction,  with 
any  point  outside  the  state.  "  The  com- 
plaint is  that  the  barges  were  not  pro- 
vided with  the  means  of  safety  for  pas- 
sengers as  prescribed  by  Congress.  They 
were  in  tow  of  a  steamer  which,  the  peti- 
tion shows,  was  regularly  enrolled  and 
licensed,  and  subject  to  the  laws  of  Con- 


power  to  prescribe  the  law  of  the  high- 
way so  far  as  may  be  necessary  to  pro- 
tect the  interstate  commerce,  but  no  court 
will  undertake  to  expound  the  Constitu- 
tion and  declare  incidental  powers,  unless 
the  question  is  directly  presented  and  the 
case  imperatively  requires  it.  The  steamer 
which  had  these  barges  in  tow,  being  sub- 
ject to  the  navigation  laws  of  the  United 
States,  the  mere  fact  that  she  took  in 
tow  the  barges  had  nothing  to  do  with 
any  interference  with  the  proper  naviga- 
tion of  the  Ohio  river."  The  Gretna 
Green,  (18S3)  20  Fed.  901. 


(3)  Enrolling  and  Licensing  of  Vessels. —  The  power  of  Congress  to 
require  vessels  to  be  enrolled  and  licensed  is  derived  from  this  provision, 
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but  such  enrollment  does  not  of  itself  exclude  the  right  of  a  state  to  exact 
a  license  from  her  own  citizens  on  account  of  their  ownership  and  use  of 
such  property  having  its  situs  within  the  state. 

Wiggins  Ferry  Co.  r.  East  St.  Louis,  The  Act  of  Congress  of  July  29,  1850, 

(1882)    107  U.  S.  375,  2  S.  Ct.  569,  27  concerning  the   registry   of   vessels,   was 

U.  S.   (L.  ed.)  419,  affirming  (1882)    102  held  to  be  valid.    The  means  of  ascertaining 

HI.  560.  the  names  and  citizenship  of  owners  of 

ships   and   vessels,   and   of   perpetuating 

A  steamboat  enrolled  and  licensed  pur-  and   authenticating   evidence  thereof   are 

suant  to  an  Act  of  Congress  is  entitled  to  regulations  of  commerce  within  the  mean- 

the  protection  of  the  general  government  ing  of  that  term  as  defined  by  the  deci- 

while  engaged  in  commerce  between  differ-  sions  of  the  Supreme  Court.     Blanchard 

ent  states,  and  her  owners  have  a  right  v.  The  Brig  Martha  Washington,   (1860) 

to    use    the    navigable    streams    of    the  1  Cliff.  (U.  S.)  463,  3  Fed.  Cas.  No.  1,513, 

country   free   from   all   material   obstruc-  affirming  (1860)  3  Ware  (U.  S.)  245,  16 

tions  to  navigation.    Jolly  v.  Terre  Haute  Fed.  Cas.  No.  9,148. 
Draw-Bridge  Co.,    (1853)    6  McLean    (U. 
S.)   237,  13  Fed.  Cas.  No.  7,441. 

Without  regard  to  locality  or  nature  of  employment. —  Acts  of  Congress 
requiring  vessels  transporting  merchandise  or  passengers  upon  the  navi- 
gable waters  of  the  United  States  to  obtain  from  the  proper  officer  a  license 
under  existing  law,  are  applicable  to  a  steamer  engaged  as  a  common 
carrier  between  places  in  the  same  state  when  a  portion  of  the  merchandise 
transported  by  her  is  destined  to  places  in  other  states  or  comes  from  places 
without  the  state,  she  not  running  in  connection  with,  or  in  continuation 
of,  any  line  of  steamers  or  other  vessels,  or  any  railroad  line  leading  to  or 
from  any  other  state. 

The  Daniel  Ball,  (1870)  10  Wall.  563,  ness  they  follow  or  the  places  they  run 
19  U.  S.  (L.  ed.)  999.  between,    and   boats   wholly   engaged    on 

ferries  within  a  state,  and  owned  in  such 

Congress  has  the  constitutional  power  state,  are  subject  to  the  law.  IT.  S.  v. 
to  require  steamboats  to  be  licensed  or  Jackson,  (1841)  4  N.  Y.  Leg.  Obs.  450, 
inspected,   without    regard    to   the    busi-      26  Fed.  Cas.  No.  15,458. 

(4)  Regulating  Bights  and  Liabilities  as  Common  Carriers.  —  (a)  In 
General. — Whether  this  clause  of  the  Constitution  of  the  United  States 
authorizes  Congress  to  pass  laws  regulating  the  rights  and  liabilities  of  com- 
mon carriers  by  water  confined  in  their  operations  alone  to  the  limits  of  one 
state,  and  thereby,  in  effect,  to  repeal  the  state  laws  upon  the  subject,  may 
well  be  questioned. 

Houston,    etc.,    Nay.    Co.    v.    Dwyer,  boat,  or  the  collapse  of  a  flue  or  other  in- 

(1867)  29  Tex.  382.  jurious  escape  of  steam,  the  fact  of  such 

bursting,  collapse,  or  injurious  escape  of 

An  Act  of  Congress,  July  7,  1838,  "to  steam  shall  be  taken  as  full  prima  facie 

provide   for   the   better    security    of    the  evidence,  sufficient  to  charge  the  defend- 

livea  of  passengers  on  board  of  vessels  ant  or  those  in  his  employ  with  negli- 

'propelled  in  whole  or  in  part  by  steam,"  gence,  until  he  shall  show  that  no  negli- 

providea  "  that  in  all  suits  and-  actions  gence  has  been  committed  by  him  or  those 

against  proprietors  of  steamboats,  for  in-  in  his  employment."      The  enactment  of 

juries  arising  to  person  or  property  from  this    statute    comes    fairly-   within    the 

the  bursting  of  the  boiler  of  any  steam-  powers  granted  to  Congress  by  the  Con- 
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sfcitutian  of  the  United.  States  "tq,  regu- 
late commerce  with  foreign,  nations,  and 
among  the  several  states."  The  power  ex- 
tends as  well  to  the  regulation,  of  the 
navigation  of  vessels  engaged  in  conven- 
ing passengers,  whether  steam  vessels  or 
of  any  other  description,  as  to  navigation 
of  vessels  engaged  in  traffic  merely,  and 


to  the  regulation  and.  government, of  sea- 
men on  board  of  American  ships.  It 
ig  obligatory  a»  a  rule  of  decision  and 
of  evidence,  and  as  fixing  the  rights  and 
obligations  of  parties,  alike  in  the  courts 
of  this  state  and  of  the  United  States. 
Bradley  v.  Northern  Transp.  Co.,  (1864) 
15  Ohio  St.  556. 


(b)  Limitation  of  Veatel  Owners'  Liability. —  Section  4  of  the  Act  of  June 
19,  1886,  which  extends  the. limited  Liability  Act.  to  all  seagoing  yessels, 
and  also  to  all  vessels  used,  on  lakes  or  rivers  or  in  inland  navigation)  includ- 
ing canal  boats,  barges;  and  lighters,  was  passed  in  amendment  of  the  mari- 
.  .time  law  of  the  country,  and ,  the  pow«r  to  make  such  amendments  is 
coextensive  with  such  law.  It  is  unnecessary  to  invoke  the  power  given 
to  Congress  to  regulate  commerce  with  foreign  nations  and  among  the 
Several  states,  in  order  to  find  authority  to  pass  the  law  in  question.  The 
power  pf  Congress  is  not  confined  to  the  boundaries  or  class  of  subjects 
which  limit  and  characterize  the  power  to  regulate  commerce ;  but  in  mari- 
time matters  it  extends  to  all  matters  and  places  to  which  the  maritime  law 
extends. 


.  in  re.Garnett,  (1891)  141  U.  8.  12,.  11 
S.  Ct.  840,  35  U.  S.  (L.  ed.)  631,  the 
6ourt  saying:  "It  is  unnecessary  to  in- 
quire whether  the  section  is  valid  as  to 
all  kinds  of  vessels  'named  in  it;  if  it 
is  valid  as  to  the  kind  to  which  the 
steamboat  Katie  belongs  it  is  sufficient 
for  the  purposes  Qf  this  case." 

.  Section  4  of  the  Act  of  June  19,  1886, 
extending  the  right  to  limit  liability  to 
the  owners  of  "  all  vessels  used  on  fakes 
or  rivers,  or  in  inland  navigation,  includ- 
ing canal  boats,  barges,'  arid  lighters," 
excepts  from  its  operation  inland  navi- 
gation onlyi .  and  not  internal  commerce. 
Even  though  the  subjects  of  this  ex- 
tended right  to  limit  liability,  or  the 
territory  in  which  it  is  effective,  are  par- 
tially within  the  region  of  state  control, 
yet,  w^here  they  are  separable,  and  are 
partly  under  the  national  control,  the 
Act  will  be  sustained  by  the  courts 
wherever  the  power  of  Congress  extends, 
and  as  to  all  those  objects  to  which  it 
attaches.    The  Katie,  (1889)  40  Fed.  492. 

Section  4283,  R.  S.,  provides  that  "the 
liability  of  the  owner  of  any  vessel,  for 
any  embezzlement,  loss,  or  destruction,  by 
any  person,  of  any  property,  goods,  or 
merchandise,  shipped  or  put  on  board  of 
such  vessel,  or  for  any  loss,  damage, 
or  injury  by  collision,  or  for  any  act, 
matter,  or  thing  lost,  damage  or  forfeiture 
'done,  occasioned,  or  incurred,  without 'the 
privity  or  knowledge   of  such-  owner   or 


owners,  shall  in  no  case  exceed  the  amount 
of  the  value  of  the  interest  of  such  owner 
in  such  vessel,  and  her  freight  then  pend- 
ing." Since  by  sec.  4289,  R.  S.,  its  pro- 
visions are  applicable  to  vessels  used  in 
river  or  inland  navigation,  sec.  4283  is 
valid.  Congress  has  power  to  regulate 
the  liability  of  the  owners  of  vessels  navi- 
gating the  high  seas  but}  engaged  only  in 
the  transportation  of  gbods  and  passen- 
gers between  ports  and  places  in  the 
same  state.  Lord  v.  Goodall,  etc.,  Steam- 
ship Co.,  ( 1880)  102  U.  S.  641,  26  U.  S. 
(L.  ed.)    224. 

While  section  4283,  R.  S.,  does  not,  by 
its  terms,  limit  its  operation  to  vessels 
engaged  in  interstate  or  foreign  com- 
merce, undoubtedly  the  power  of  Congress 
to  legislate  on  the  subject  is  to  be  found 
only  in  the  clause  which  authorizes  Con- 
gress to  regulate  commerce,  and  if  a  ves- 
sel is  not  employed  in  the  business  of 
interstate  or  foreign  commerce,  then  she 
is  not  within  the  terms  of  the  statute. 
In  re  Vessel  Owners*  Towing  Co.,  (1886) 
26  Fed.  170. 

But  in  The  Garden  City,  (1886)  26  Fed. 
768,  the  court,  commenting  on  In  re  Ves- 
sel Owners'  Towing  Co.,  (1886)  26  Fed. 
1-69,  said:  "The  language  above  quoted 
was  doubtless  used  by  the  learned  judge 
in  reference  to  the  special  facts  ol  that 
case,  which  did  not  constitute  a  marine 
tort.  Thus  limited,  it  is  no  doubt  cor- 
rect; but  as  a  general  proposition,  appli- 
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cable  to  all  the  cases  covered  by  the  Act 
of  March  3,  1851  [R.  S.  sec.  4283],  the 
above  quoted  concession  to  those  objecting 
to  the  proceedings  is,  I  think,  too  broad, 
and  without  due  consideration  of  the  im- 
portance of  the  question,  or  of  the  express 
reservation  of  any  opinion  on  that  point 
by  the  Supreme  Court  in  the  case  of  Lord 
v.  Goodall,  etc.,  Steamboat  Co.,  (1880) 
102  U.  S.  541,  545.  The  question  was 
carefully  considered  by  my  learned  prede- 
cessor in  the  case  of  In  re  Long  Island 
North-Shore  Pass.,  etc.,  Transp.  Co., 
(1881 )  5  Fed.  599,  608,  618.  It  was  there 
held  that  the  power  of  Congress  to  legis- 
late upon  a  limitation  of  the  liability  of 
vessels  and  their  owners  for  marine  torts 
was  within  those  clauses  of  the  Constitu- 


tion which  extend  the  judicial  power '  to  all 
cases  of  admiralty  and  maritime  jurisdic- 
tion,' which  authorize  Congress  '  to  make 
all  laws  necessary  and  proper  for  carry- 
ing into  execution  the  power  vested  in  the 
government  of  the  United  States,  or  in 
any  department  or  officer  thereof.' " 

The  Act  of  Congress  of  March  3,  1851, 
sec.  4283,  R.  S.,  was  held  to  have  no  ap- 
plication to  injuries  done  by  vessels  upon 
land  within  the  body  of  a  state,  as  the 
destruction  of  property  by  fire  caused  by 
the  emission  of  sparks  from  the  smoke- 
stack. King  v.  American  Transp.  Co., 
(1859)  1  Flipp.  (U.  S.)  1,  14  Fed.  Cas. 
No.  7,787. 


(5)  Regulating  Bmld  and  Equipment. —  Congress  has  power  to  regulate 
the  build  and  equipment  of  vessels  within  the  United  States,  whether  or  not 
they  are  engaged  in  commerce  with  foreign  nations  or  among  the  several 
states. 

U.  S.  v.  Jackson,  (1841)  4  N.  Y.  Leg.  Obs.  450,  26  Fed.  Cas.  No.   15,458. 

(6)  Recording  Conveyances  of  Vessels: — The  Act  of  Congress  of  July 
29,  1850,  providing  "  that  no  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  any  vessel,  or  part  of  any  vessel  of  the  United  States,  shall  be 
valid  against  any  person  other  than  the  grantor  or  mortgagor,  his  heirs 
and  devisees,  and  persons  having  actual  notice  thereof,  unless  such  bill  of 
sale,  mortgage,  hypothecation,  or  conveyance  be  recorded  in  the  office  of  the 
collector  of  customs,  where  such  vessel  is  registered  or  enrolled,"  was  held 
to  be  constitutional.  As  Congress  under  its  power  to  regulate  commerce 
has  made  regulations  pertaining  to  vessels  of  the  United  States,  its  power 
may  be  extended  to  the  security  and  protection  of  the  rights  and  title  of  all 
persons  dealing  in  such  property. 


White's  Bank  r.  Smith,  (1868)  7  Wall. 
650, 19  U.  S.  (L.  ed.)  211.  See  also  Aldrich 
p.  JStna  Ins.  Co.,  (1869)  8  Wall.  491,  19 
U.  S.  (L.  ed.)  473,  that  the  operation  of 
a  mortgage  duly  recorded  under  the  Act 
of  Congress  cannot  be  defeated  by  an  at- 
tachment under  a  state  statute. 


A  mortgage  on  a  steamboat  registered 
and  executed  according  to  the  provisions 
of  an  Act  of  Congress,  is  valid  and  bind- 
ing although  not  authorized  by  the  laws 
of  the  state.  Shaw  t\  McCandless,  (1858) 
36  Miss.  296. 


(7)  Requiring  Laws  to  Be  Posted  in  Conspicuous  Places. — An  Act  of 
Congress  providing  that  the  secretary  of  the  treasury  should  cause  to  be 
prepared  a  synopsis  of  the  laws  relating  to  the  carriage  of  passengers  and 
their  safety  in  vessels  propelled  in  whole  or  in  part  by  steam,  and  to  give  to 
any  such  vessel  two  copies,  on  application  of  its  owner  or  master,  who 
should,  without  unnecessary  delay,  have  the  same  framed  under  glass  and 
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should  place  and  keep  them  in  conspicuous  places  in  such  vessel,  and  impos- 
ing a  forfeiture  in  case  such  owner  or  master  should  neglect  or  refuse  to 
comply  with  the  provisions  of  the  statute,  was  within  the  power  of  Con- 
gress to  regulate  commerce  among  the  several  states,  and  the  constitutional 
provision  extending  the  judicial  power  to  all  cases  of  admiralty  and  mari- 
time jurisdiction. 

The  Lewellen,  (1868)  4  Bias.  (U.  S.)  156,  15  Fed.  Cas.  No.  8,307. 

(8)  Regulating  Payment  of  Seamen's  Wages. — An  Act  of  Congress  mak- 
ing it  unlawful  to  pay  any  seaman  wages  in  advance,  making  such  payment 
a  misdemeanor,  and  in  terms  providing  that  such  payment  shall  not  absolve 
the  vessel  or  its  master  or  owner  for  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  is  valid  as  applied  to  contracts  of  sailors 
for  services  interstate  and  foreign.  Contracts  with  sailors  for  their  services 
are  exceptional  in  their  character,  and  may  be  subjected  to  special  restric- 
tions for  the  purpose  of  securing  the  full  and  safe  carrying  on  of  commerce 
on  the  water.  Being  so  subject,  whenever  the  contract  is  for  employment  in 
commerce,  not  wholly  within  the  state,  legislation  enforcing' such  restric- 
tions comes  within  the  domain  of  Coijgress,  which  is  charged  with  the  duty 
of  protecting  foreign  and  interstate  commerce. 

Patterson    v.    British    Bark    Eudora,  Eenney  t\  Blake,    (1903)    125  Fed.  672, 

(1903)  190  U.  S.  173,  23  S.  Ct.  821,  47  U.  affirming  The  Troop,  (1902)  117  Fed.  557. 
S.   (L.  ed.)    1002,  wherein  the  court  said 

that  it  is  within  the  power  of  Congress  to  See  paragraph  Regulating  Contracts  of 

protect    all    sailors    shipping    in    United  Seamen    {infra,  p.   861),  under  the  last 

States  ports  on  vessels  engaged  in  foreign  clause  of  this  section,  giving  to  Congress 

or  interstate  commerce  whether  they  be-  the  power  "  to  make  all  laws  which  shall 

long  to  citizens  of  this  country  or  of  a  be  necessary  and  proper  for  carrying  into 

foreign    nation,    and    the    United    States  execution  the  foregoing  powers,  and  all 

courts  are  bound  to  enforce  provisions  of  other  powers  vested  by  this  Constitution 

Acts   of   Congress   in   respect   to   foreign  in  the  government  of  the  United  States 

equally  with  domestic  vessels.     See  also  or  in  any  department  or  officer  thereof." 

(9)  Prohibiting  Foreign  Vessels  from  Entering. —  Congress  may  unques- 
tionably, under  its  powers  to  regulate  commerce,  prohibit  any  foreign  ship 
from  entering  our  ports,  which,  in  its  construction  or  equipment,  uses  any 
improvement  patented  in  this  country,  or  may  prescribe  the  terms  and 
regulations  upon  which  such  vessel  shall  be  allowed  to  enter.  Yet  it  may 
perhaps  be  doubted  whether  Congress  could  by  law  confer  on  an  individual, 
or  individuals,  a  right  which  would  in  any  degree  impair  the  constitu- 
tional powers  of  the  legislative  or  executive  departments  of  the  govern- 
ment, or  which  might  put  it  in  their  power  to  embarrass  our  commerce  and 
intercourse  with  foreign  nations,  or  endanger  our  amicable  relations. 

Brown  v.  Duchesne,  (1S56)  19  How.  198,  15  U.  S.  (L.  ed.)  698. 
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(10)  Prohibiting  Overloading  Vessels. —  See  under  the  last  clause  of  this 
section,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  officer  thereof.' ' 


e.  Navigation  and  Navigable  Waters — (1)'  Powers  of  Congress  in 
General. —  The  power  of  Congress  to  regulate  navigable  waters  is  not 
expressly  granted  in  the  Constitution,  but  is  a  power  incidental  to  the 
express  "  power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  with  the  Indian  tribes." 


Leovy  t?.  U.  S.,  (1900)  *177  U.  S.  632, 
20  S.  Ct.  797,  44  U.  S.  (L.  ed.)  M4.  See 
also  Hagerla  v.  Mississippi  River  Power 
Co.,  (1913)  202  Fed.  776 

The  commerce  clause  or  provision  of  the 
Constitution  includes  control  of  the  nav- 
igable waters  of  the  United  States  so  far 
as  may  be  necessary  to  insure  free  naviga- 
tion. Grand  Trunk  R.  Co.  r.  Backus, 
(1891)  46  Fed.  213. 

Congress  can  exercise  jurisdiction  over 
all  navigable  streams  to  the  extent  that 
may  be  necessary  for  the  encouragement 
and  protection  of  commerce  between  two 
or  more  states.  Jolly  t?.  Terre  Haute 
Draw-Bridge  Co.,  (1853)  6  McLean  (U. 
S.)  237,  13  Fed.  Cas.  No.  7,441. 

All  the  powers  which  existed  in  the 
states  before  the  adoption  of  the  National 
Constitution,  and  which  have  always  ex- 
isted in  the  Parliament  of  England,  are 
the  powers  possessed  by  Congress  over 
navigable  waters  under  its  authority  to 
regulate  commerce.  Gilman  v.  Philadel- 
phia, (1865)  3  Wall.  725,  18  U.  S.  (L.  ed.) 
96. 

Rivers  navigable  in  fact. —  The  power 
vested  in  the  general  government  to  regu- 
late interstate  and  foreign  commerce  in- 
volves the  control  of  the  waters  of  the 
United  States  which  are  navigable  in  fact, 
so  far  as  it  may  be  necessary  to  insure 
their  free  navigation,  when  by  themselves 
or  their  connection  with  other  waters  they 
form  a  continuous  channel  for  commerce 
among  the  states  or  with  foreign  coun- 
tries. Escanaba,  etc.,  Transp.  Co.  r.  Chi- 
cago, (1882)  107  U.  S.  682,  2  S.  Ct.  185, 
27  U.  S.  (L.  ed.)  442,  affirming  (1882) 
12  Fed.  777.  See  also  Rhea  r.  Newport 
News,  etc.,  R.  Co.,  (1892)  50  Fed.  21; 
Grand  Trunk  R.  Co.  t\  Backus,  (1891) 
46  Fed.  214. 

The  power  vested  in  Congress  to  regu- 
late commerce  with  foreign  nations  and 


among  the  several  states  includes  the  con- 
trol of  the  navigable  waters  of  the  United 
States  so  far  as  may  be  necessary  to  in- 
sure their  free  navigation;  and  by  "nav- 
igable waters  of  the  United  States"  is 
meant  such  as  are  navigable  in  fact,  and 
which  by  themselves  or  their  connection 
with  other  waters  form  a  continuous  chan- 
nel for  commerce  with  foreign  countries 
or  among  the  states.  Miller  v.  New  York, 
(1883)  109  U.  S.  395,  3  S.  Ct.  228,  27  U. 
S.  (L.  ed.)  971,  affirming  (1876)  13 
Blatchf.  (U.  S.)  469,  17  Fed.  Cas.  No. 
9,585,  (1880)   10  Fed.  513. 

"Under  the  English  system,  the  ebb 
and  flow  of  the  tide,  with  few  if  any  ex- 
ceptions, established  the  fact  of  navigabil- 
ity; and  this  was  the  course  of  decision  in 
this  country  until  recently.  The  vast  ex- 
tent of  our  fertile  country,  its  increasing 
commerce,  its  inland  seas,  bays,  and  rivers, 
open  to  us  a  commercial  prosperity  in  the 
future  which  no  nation  ever  enjoyed.  Our 
contracted  views  of  the  English  admiralty, 
which  was  limited  by  the  ebb  and  flow  of 
the  tide,  were  discarded,  and  the  more 
liberal  principles  of  the  civil  law,  equally 
embraced  by  the  Constitution,  were 
adopted.  This  law  is  commercial  in  its 
character,  and  applies  to  all  navigable 
waters,  except  to  a  commerce  exclusively 
within  a  state.  Many  of  our  leading 
rivers  are  sometimes  un navigable :  hut 
this  cannot  affect  their  navigability 
at  other  times.  A  commerce  carried  on 
between  two  or  more  states  is  subject  to 
the  laws  and  regulations  of  Congress,  and 
to  the  admiralty  jurisdiction."  Nelson  t?. 
Leland,  (1859)  22  How.  55,  16  U.  S.  (L. 
ed.)  269. 

The  power  of  Congress  to  declare  that 
the  navigable  waters  shall  be  common  high- 
ways, the  navigation  of  which  cannot  be 
materially  obstructed  by  state  authority, 
is  confined  to  those  streams  which  are 
channels  of  commerce  between  the  states; 
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such  as  are  navigable  in  fact,  for  vessels 
of  commerce  coming  out  of,  and  returning 
into,  by  continuous  voyages,  the  navigable 
waters  of  other  states.  Streams,  where 
they  are  only  navigable  for  certain  kinds 
of  inferior  craft,  or  for  certain  distances 
within  the  state,  and  where  they  are  not 
visited  by  vessels  of  commerce  coming 
from  and  going  to  the  navigable  waters 
of  the  other  states,  by  continuous  voyages, 
are  subject  only  to  the  jurisdiction  of  the 
state,  and  the  legislature,  in  its  own  dis- 
cretion, may  authorize  their  obstruction 
at  pleasure,  when  deemed  proper  for  the 
public  good.  Neaderhouser  v.  State, 
(1867)  28Ind.  266. 

Under  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  it  is  held 
that  maritime  jurisdiction  over  the  non- 
tidal  navigable  inland  waters  of  this 
country,  where  they  are  susceptible  of  use 
for  interstate  traffic,  is  vested  in  the 
courts  of  the  United  States,  and  has  been 
so  exercised  since  Judiciary  Act  Sept.  24, 
1789,  c.  20,  1  Stat.  73  (section  2,  art.  3, 
Const.  U.  S.),  and  was  so  exercised  even 
under  the  Confederation.  Ryman  Steam- 
boat Line  Co.  vl  Com.,  (1907)  125  Ky. 
263>  101  S.  W.  403. 

Navigable  waters  entirely  within  the 
limits  of  a  state  stand  upon  the  same  foot- 
ing and  are  subject  to  the  same  controlling 
authority  of  Congress  as  those  extending 
through  or  reaching  beyond  the  state. 
There  is  no  distinction,  under  the  com- 
merce clause  of  the  Constitution,  or  in 
principle,  between  a  navigable  stream  run- 
ning through  two  or  more  states,  and  such 
a  stream  located  wholly  in  one  state,  and 
connecting  with  other  navigable  waters, 
so  as  to  form  a  continuous  channel  of 
communication  with  foreign  nations  or 
among  the  states.  Rhea  v.  Newport  News, 
etc.,  R.  Co.,  (1892)   50  Fed.  21. 

If  the  navigable  waters  of  a  state 
wholly  within  the  state,  and  with  no  ex- 
terior water  connection,  are  yet  utilized 
under  "common  control,  management,  or 
arrangement,"  in  connection  with  rail- 
roads, for  "continuous  carriage"  —  in 
other  words,  for  interstate  commerce  — 
for  the  purposes  of  such  commerce  they 
would  become  public  waters  of  the  United 
States,  and  subject  to  congressional  con- 
trol under  the  commerce  clause  of  the 
Constitution,  if  not  under  the  admiralty 
clause.    The  Katie,  (1889)  40  Fed.  489. 

Whether  navigable  waters  are  wholly 
within  the  boundaries  of  a  state  or  lie 
between  two  states,  is  not  material.  They 
are  navigable  waters  of  the  United  States 
if  they  form  by  themselves,  or  by  unit- 


ing with  others,  a*  continuous  highway  for 
commerce  with  other  states  or  countries. 
Decker  v.  Baltimore,  etc.,  R.  Co.,  (1887) 
30  Fed.  724. 

All  waters  are  navigable  waters  of  the 
United  States  within  the  meaning  of  the 
Acts  of  Congress,  in  contradistinction 
from  the  navigable  waters  of  the  states, 
where  they  form  in  their  ordinary  condi- 
tion by  themselves,  or  by  uniting  with 
other  waters,  a  continuous  highway,  over 
which  commerce  is  or  may  be  carried  on 
with  other  states  or  foreign  countries  in 
the  customary  modes  in  which  such  com- 
merce is  conducted  by  water.  The  Chi- 
cago river  and  its  branches  must,  there- 
fore,  be  deemed  navigable  waters  of  the 
United  States,  over  which  the  commercial 
power  of  Congress  may  be  exercised  to  the 
extent  necessary  to  protect  their  free  navi- 
gation, and  it  is  immaterial  that  the 
stream  was  originally  non-navigable  or 
artificially  constructed,  or  wholly  within 
one  stater,  or  practically  controlled  by  one 
state  or  city.  Navigable  Waters,  (1891) 
20  Op.  Atty.-Gen.  101. 

A  waterway  like  Rock  river,  emptying 
into  the  Mississippi  river,  though  lying 
wholly  within  the  state  of  Illinois,  is,  if 
navigable,  one  of  the  highways  of  inter- 
state commerce.  It  leads,  with  its  connec- 
tions, from  points  within  Illinois  to  points 
in  other  states,  and  is  thus  a  part  of  the 
waterway  which,  as  an  entirety,  intercon- 
nects cities  in  many  states,  and  carries  the 
commerce  of  many  states.  U.  S.  v.  Moline, 
(1897)   82  Fed.  593. 

See  Neaderhouser  v.  State,  (1867)  28 
Ind.  266,  set  out  supra,  this  page. 

State  action  or  non-action  in  reference 
to  the  navigable  waters  of  the  United 
States  in  no  way  affects  or  restricts  the 
right  of  Congress  to  exercise  its  para- 
mount authority,  and  supersede  whatever 
has  been  sanctioned  or  permitted  by  local 
authority;  because  Acts  of  Congress  upon 
subjects  within  the  jurisdiction  of  the 
general  government,  Buch  as  are  covered 
by  the  commercial  clause  of  the  Constitu- 
tion, are  necessarily  the  paramount  law 
of  this  country.  Qrand  Trunk  R.  Co.  v. 
Backus,  (1891)  46  Fed.  213. 

An  Act  of  Congress  conferring  power 
upon  the  Secretary  of  War  (Act  of  Aug. 
18,  1894,  ch.  299,  §  4,  28  Stat.  L.  362)  "  to 
prescribe  such  rules  and  regulations  for 
the  use,  administration,  and  navigation  of 
any  or  all  canals  and  similar  works  of 
navigation  that  now  are,  or  that  here- 
after may  be,  owned,  operated  or  main* 
tained  by  the  United  States  as  in  his 
Judgment   the   public   necessity    may    re- 
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quire,"  and  further  providing  that  "  every 
person  and  every  corporation  which  shall 
knowingly  and  willfully  violate  such  rules 
and  regulations  shall  be  deemed  guilty  of 
a  misdemeanor/'  has  been  held  to  be  con- 
stitutional. The  court  said:  "It  is  ele- 
mental that  Congress  cannot  delegate 
legislative  authority  to  an  executive  offi- 
cer or  board,  and  that  accordingly  such 
executive  officer  cannot  amend  or  extend  a 
law  of  Congress  so  as  to  make  an  act  un- 
lawful which  but  for  the  action  of  the 
executive  officer  would  be  lawful;  in  other 


words,  that  a  sufficient  statutory  author- 
ity must  exist  for  declaring  an  act  or 
omission  unlawful.  ...  It  is,  however, 
equally  elemental  that  Congress  may  con- 
stitutionally delegate  to  an  officer  or  board 
the  determination  of  a  question  of  fact  or 
state  of  things  upon  which  the  operation 
of  the  law  is  made  to  depend,  or  the  regu- 
lating by  administrative  rules  of  the  mode 
of  procedure  to  carry  into  effect  what 
Congress  has  otherwise  enacted."  U.  8. 
v.  Moody,  (1008)  164  Fed.  269. 


(2)  Servitude  of  Title  to  Shore  and  Submerged  Soil. —  All  navigable 
waters  are  under  the  control  of  the  United  States  for  the  purpose  of  regu- 
lating and  improving  navigation,  and  although  the  title  to  the  shore  and 
submerged  soil  is  in  the  various  states,  and  individual  owners  under  them, 
it  is  always  subject  to  the  servitude  in  respect  of  navigation  created  in  favor 
of  the  federal  government  by  the  Constitution. 


Gibson  t\  U.  8.,  (1807)  166  U.  8.  271, 
17  8.  Ct.  578,  41  U.  8.  (L.  ed.)  006, 
affirming  (1804)  20  Ct.  CI.  18.  See  also 
U.  8.  c.  Chandler-Dunbar  Water  Power 
Co.,  (1913)  220  U.  8.  53,  33  8.  Ct.  667, 
57  U.  S.  (L.  ed.)   1063. 

Private  ownership  of  property  in  the 
beds  and  waters  of  navigable  streams  is 
subject  to  the  exercise  of  the  public  right 
of  navigation,  and  the  governmental  con- 
trol and  regulation  necessary  to  give  effect 
to  that  right.  U.  8.  t>.  Cress,  (1917)  243 
U.  8.  316,  37  8.  Ct.  380,  61  U.  8.  (L.  ed.) 
746. 

A  state  holds  the  soil  under  the  navi- 
gable rivers  under  a  high  public  trust,  to 
forever  preserve  them  free  as  public  high- 
ways, subject  only  to  the  power  of  Con- 
gress to  regulate  commerce  among  the 
states.  The  legal  title  which,  under  her 
law,  becomes  vested  in  such  proprietors, 
must  be  subject  to  the  same  public  trusts, 
and  therefore  subordinate  to  the  rights  of 
navigation,  and  subordinate  to  the  power 
of  Congress  to  control  and  use  the  soil 
under  such  streams  whenever  the  necessi- 
ties of  navigation  and  commerce  should 
demand  it.  The  right  of  Congress  to  regu- 
late commerce,  and,  as  an  incident,  navi- 
gation, remains  unaffected  by  the  question 
whether  the  title  to  the  soil'  submerged  is 
in  the  state,  or  is  in  the  owner  of  the 
shores.  Such  submerged  lands  can  only  be 
disposed  of  by  the  state  when  that  can  be 
done  without  injury  to  the  interest  of  the 
public  in  the  waters,  and  subject  to  the 
paramount  right  of  Congress  to  control 
their  navigation  as  far  as  necessary  for 


the  regulation  of  commerce  with  foreign 
nations  and  between  the  states.  Scranton 
t?.  Wheeler,  (1803)  57  Fed.  813,  reversed 
with  instructions  to  remand  to  the  state 
court,  (1806)  163  U.  8.  703,  16  S.  Ct. 
1206,  41  U.  S.   (L.  ed.)   318. 

In  ejectment  for  the  site  of  a  lighthouse 
in  Patapsco  river  erected  by  the  United 
States  as  a  necessary  aid  to  navigation, 
the  plaintiff's  case  was  that  he  held  a 
grant  from  the  state  of  Maryland  of  the 
submerged  soil  upon  which  the  structure 
stood,  and  ,that  it  had  not  been  con- 
demned, nor  any  compensation  paid  or 
tendered  for  it,  and  that  he  had  also,  as 
riparian  owner  of  the  neighboring  shore, 
the  right  to  improve  out  into  the  river 
over  the  lighthouse  Bite.  It  was  held  that 
the  private  interest  in  the  submerged  soil 
at  the  bottom  of  the  river  which  had  been 
granted  to  the  plaintiff,  was  subject  to  the 
paramount  right  of  the  public  to  use  the 
river  for  navigation,  and  of  the  United 
States,  in  the  regulation  of  commerce,  to 
erect  thereon  such  aids  to  navigation  as 
were  reasonably  necessary;  and  that  the 
plaintiff's  right  to  improve  out  into  the 
river,  until  actually  availed  of,  was  sub- 
ject to  the  right  of  the  United  States  to 
use  the  soil  under  the  water  in  aid  of 
navigation  without  the  plaintiff's  consent 
and  without  compensation.  Hawkins 
Point  Light-House  Case,  (1880)  30  Fed. 
77,  reversed  and  remanded  in  Chappell  v. 
Waterworth,  (1804)  155  U.  8.  102,  15  8. 
Ct.  34,  30  U.  S.  (L.  ed.)  85,  on  the  ground 
that  the  case  was  improperly  removed 
from  the  state  court. 
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Private  riparian  rights  of  access  are  subsidiary  to  congressional  power  over 
navigation. 

Winifrede  Coal  Co.  V.  Central  R,  etc.,  Co.,  (1890)  11  Ohio  Dec.  (Reprint)  35, 
24  Cine.  L.  Bui.  173. 

(3)  Power  to  Regulate  Navigation. —  The  power  to  regulate  commerce 
includes  the  regulation  of  navigation.  It  is  power  to  p:  ascribe  rules  in  con- 
formity with  which  navigation  must  be  carried  on.  It  extends  to  the 
persons  who  conduct  it  as  well  as  to  the  instruments  used. 

Cooley  v.  Board  of  Wardens,  (1851)  12  v.  Ogden,  (1824)  9  Wheat.  189,  6  U.  S. 
How.  314,  13  U.  S.  (L.  ed.)  996.  (L.  ed.)  23. 

Commerce  is  not  limited  to  traffic,  to  Navigation  on  the  high  seas  is  neces- 

buying  and  selling,  or  the  interchange  of  sarily  national  in  its  character,  and  a  ves- 

commodities,  but  it  comprehends  naviga-  sel  sailing  on  the  high  seas  between  ports 

tion  within  its  meaning,  and  a  power  to  of  the  same  state  is,  while  on  the  ocean, 

regulate  navigation  is  as  expressly  granted  engaged  in  commerce  with  foreign  nations, 

as   if  that  term  had  been  added  to  the  and  as  such  she  and  the  business  in  which 

word    "  commerce."      It    describes    com-  Bhe  iB  engaged,  are  subject  to  the  regulat- 

mercial   intercourse  between  nations   and  ing  power  of  Congress.     Lord  v.  Goodall, 

parts  of  nations,  in  all  its  branches,  and  is  etc.,  Steamship  Co.,  (1880)  102  U.  &  544, 

regulated    by    prescribing    rules    for    the  26  U.  S.  (L.  ed.)  224. 
carrying  on  of  that  intercourse.     Gibbons 

(4)  Within  the  Limits  of  a  State. —  The  power  of  Congress  comprehends 
navigation  within  the  limits  of  every  state  in  the  Union,  so  far  as  that  navi- 
gation may  be  in  any  manner  connected  with  "  commerce  with  foreign 
nations  or  among  the  several  states  or  with  the  Indian  tribes." 

Gibbons  v.  Ogden,  (1824)  9  Wheat.  195,  tion  "shall  transact  business  or  acquire, 

6  U.  S.  (L.  ed.)   23.  hold  or  dispose  of  property  in  this  state 

until  such  corporation  shall  have  caused 

See  supra,  p.  484,  paragraph  Navigable  to  be  filed  in  the  office  of  the  secretary  of 

waters   entirely   within    the    limits   of   a  state    a   duly   authenticated   copy   of   its 

state.  articles  of  incorporation,"  and  declaring 

void  as  to  such  corporation  any  contract 

The  middle  of  Lake  Superior  being  the  entered  into  by  it  without  having  complied 

boundary  of  the  state  of  Wisconsin,  navi-  with  the  provisions  of  the  statute,  is  ap- 

gation  between  two  points  within  the  state  plicable  to  a  corporation  engaging  in  such 

on  the  state  side  of  the  line  is  not  inter-  navigation.    Independent  Tug  Line  v.  Lake 

state  or   foreign  commerce,   and  a  state  Superior   Lumber,   etc.,   Co.,    (1911)    146 

statute  providing  that  no  foreign  corpora-  Wis.  121,  131  N.  W.  408. 

(5)  Regulation  of  Vessels  Engaged  in  Intrastate  Commerce.— The 
power  to  regulate  commerce  among  the  several  states  comprehends  the 
power  to  regulate  the  navigable  waters  of  the  United  States  on  which  such 
commerce  may  be  or  is  carried,  and  to  this  end  Congress  may  make  any 
regulation  concerning  such  navigation,  including  the  vessels  engaged 
therein,  as  may  be  necessary  and  proper  to  secure  and  maintain  the  safety 
and  convenience  of  the  waterway;  which  regulations  are  as  applicable  to 
vessels  engaged  only  in  intrastate  commerce  thereon  as  to  those  engaged  in 
interstate  commerce.     In  the  case  cf  steamboats,  the  inspection  of  their 
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hulls  and  boilers,  the  licensing  of  their  pilots  and  engineers,  the  carrying 
of  prescribed  lights,  and  the  giving  and  answering  of  prearranged  signals 
when  meeting  and  passing,  do  materially  increase  the  safety  and  con- 
venience of  navigable  water,  considered  as  a  highway  of  commerce,  and 
there  is  no  doubt  that  Congress  may  make  regulations  on  these  subjects, 
which  are  applicable  to  vessels  engaged  in  intrastate  commerce  as  well  as 
foreign  or  interstate  commerce. 


The  City  of  Salem,  (1889)  37  Fed.  850. 

"  Manifestly  it  is  not  possible  for  Con- 
gress to  fully  control  and  adequately  pro- 
tect commerce  with  foreign  nations  and 
among  the  several  states,  when  that  com- 
merce is  pursued  by  means  of  vessels  navi- 
gating the  public  waters  of  the  United 
States,  without  controlling  the  navigation 
of  all  vessels  navigating  such  waters,  not 
only  those  engaged  in  commerce  with  for- 
eign nations,  and  among  the  several  states, 
but  those  engaged  in  domestic  commerce, 
and  those  engaged  in  no  commerce  at  all, 


like  the  yachts.  Accordingly,  Congress 
has  undertaken  to  regulate  the  lights  to 
be  carried  by  all  vessels  navigating  such 
waters,  and  the  courses  to  be  pursued  by 
all  vessels  meeting  upon  such  waters,  and 
these  regulations  are  supreme  and  binding 
upon  all  vessels  there  navigating,  because 
only  by  controlling  in  those  particulars 
the  navigation  of  all  vessels  navigating 
such  waters  can  the  Bafe  navigation  of 
vessels  engaged  in  interstate  or  foreign 
commerce  upon  such  waters  be  Becured." 
The  Hazel  Kirke,  (1885)  25  Fed.  607. 


(6)  Power  to  Prevent  and  Remove  Obstructions. —  The  regulation  of 
commerce  includes  intercourse  and  navigation  and  the  power  to  determine 
what  shall  or  shall  not  be  deemed  in  judgment  of  law  an  obstruction  to 
navigation. 


Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  (1855)  18  How.  529,  15  U.  S.  (L.  ed.) 
435.  See  also  Philadelphia  Co.  v.  Stim- 
son,  (1912)  223  U.  S.  605,  32  S.  Ct.  340, 
56  U.  S.   (L.  ed.)   570. 

The  power  of  Congress  over  navigable 


streams  is  supreme  and  grows  out  of  the 
power  to  regulate  commerce,  and  this  in- 
cludes the  power  to  declare  what  iB  an 
obstruction  and  to  remove  it  from  navi- 
gable streams.  Navigable  Waters,  (1896) 
21  Op.  Atty.-Gen.  430. 


The  authority  of  Congress  over  navigable  waters  necessarily  includes  the  power 
to  keep  them  open  and  free  from  any  obstruction  to  their  navigation,  inter- 
posed by  the  state  or  otherwise;  to  remove  such  obstructions  when  they 
exist;  and  to  provide  by  such  sanctions  as  they  may  deem  proper  against  the 
occurrence  of  the  evil  and  for  the  punishment  of  offenders.  For  these  pur- 
poses, Congress  possesses  all  the  powers  which  existed  in  the  states  before 
the  adoption  of  the  national  Constitution,  and  which  have  always  existed  in 
the  Parliament  in  England. 

Gilman  v.  Philadelphia,  (1865)  3  Wall. 
725,  18  U.  S.  (L.  ed.)  96. 

Any  obstruction  to  a  navigable  water- 
way wholly  within  a  state,  in  the  face 
of  a  mandate  of  Congress  that  the  river 
shall  be  used  as  one  of  its  interstate 
waterways,  is  open  to  removal  by  the 
proper  authority  of  the  United  States 
government.        The   fact  that  the   state 


may  authorize  the  structure  is  of  no  avail 
from  the  moment  that  the  government  of 
the  United  States  determines  to  employ 
the  river  as  such  an  interstate  highway. 
U.  S.  t*.  Moline,  (1897)   82  Fed.  594. 

The  power  conferred  on  Congress  by 
this  clause  includes  as  a  necessary  inci- 
dent the  power  to  keen  open  and  free  the 
national  channels  of  interstate  and  for- 
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eign  commerce.  Neaderhouser  ,v.  State, 
(1867)  28  Ind.  266.  See  also  Depew  t\ 
Wabash;  etc.,  Canal;  (1854)  5  Ind.  11. 

Congress  may  punish  obstructions  or 
nuisances,  if  necessary  to  regulate  for- 
eign commerce)  preserve  buoys  and  break- 
waters, or  collect  revenue,  but  perhaps 
only  what  is  necessary  to  enforce  that 
grant  and  others,  as  to  maintain  a  navy, 
etc.  U.  S.  0.  New  Bedford  Bridge,  (1847) 
1  Woodb.  &  M.  (U.  S.)  401,  27  Fed.  Cas. 
No.  15,867. 

California  Debris  Commission  Act.—  It 
was  within  the  power  of  Congress  to  pass 
the  Act  of  March  1,  1893,  entitled  '*An 
Act  to  create  the  California  debris  com- 
mission and  regulate  hydraulic  mining  in 
the  state  of  California."  Congress  has 
the  power  and  authority  to  control  com- 
merce and  navigation  on  navigable  rivers 
and  their  tributaries,  and  to  prevent  any 
obstruction  on  such  streams,  or  the  per: 


formance  of  any  act,  by  any  person  or 
persons,  which  would  tend  in  any  manner 
to  interfere  with  interstate  or  foreign 
commerce.  North  Bloomfield  Gravel  Min. 
Co.  t7.  U.  S.,  (1898)  88  Fed.  669,  in  which 
case  the  court  said :  "  This  admitted 
control  upon  the  part  of  the  general  gov- 
ernment over  the  navigable  waters  within 
the  respective  states  is  absolute.  Does 
it  not,  therefore,  necessarily  follow  that, 
in  the  exercise  of  such  dominion,  and 
control,  Congress  can  determine  and  de- 
clare what  constitutes  an  obstruction,  in- 
jury, or  interference  to  the  navigable 
waters  of  the  state,  or  an  obstruction  to 
commerce  thereon,  *b  well  as  to  deter- 
mine and  declare  what  acts  shall  be  per-' 
formed,  and  what  character  of  works  shall 
be  constructed,  in  order  to  prevent  injury 
to  the  navigable  waters  or  an  obstruc- 
tion to  commerce?"  Affirming  U.  S.  v: 
North  Bloomfield  Gravel-Min.  Co.,  (1897) 
81  Fed.  243. 


So  unfettered  1b  this  control  of  Congress  over  the  navigable  streams  of  the 
country  that  its  judgment  as  to  whether  a  construction  in. or  over  such  a 
river  is  or  is  not  an  obstacle  and  a  hindrance  to  navigation,  is  conclusive. 
Such  judgment  and  determination  is  the  exercise  of  legislative  power  in 
respect  of  a  subject  wholly  within  its  control. 

United  t.  Chandler-Dunbar  Water  Power  C<x,  (1913)  229  U.  S.  53.  33  S.  Ct.  667, 
57  U.  S.  (L.  ed.)   1063. 

Compensation  for  Property  Bights  Taken.—  The  right  of  Congress  to  remove 
an  obstruction  to  a  navigable  river  does  not,  of  itself,  exempt  the  govern- 
ment of  the  United  States  from  the  duty  of  making  just  compensation  for 
such  property  rights  as  are  taken.- 

U.  S.  v.  Moline,  (1897)   82  Fed.  594i    See  the  Fifth  Amendment.  ' 


(7)  Power  to  Place  Obstructions  and  Make  Alterations  in  Rivers. — An 
obstruction  placed  by  authority  of  Congress  at  the  head  of  one  channel  in  a 
navigable  river,  between  two  states,  for  the  purpose  of  improving  another 
channel  by  increasing  the  flow  of  the  water  through  the  latter,  thus  increas- 
ing its  depth  and  flow,  as  also  the  scouring  effects  of  the  current,  at  the 
expense  of  the  obstructed  channel,  is  not  an  invalid  exercise  by  Congress  of 
control  of  a  navigable  river. 


South  Carolina  v.  Georgia,   (1876)   03 
U.  S.  13,  23  U.  S.  (L.  ed.)  782. 

•  Congress  is  authorized  to  "regulate" 
but  not  to  destroy  "  commerce  among  the 
states."        It    may    undoubtedly,    in    its 


wisdom,  obstruct  or  perhaps  destroy  navi- 
gation, to  a  limited  extent,  at  particular 
points,  fbr  the  purpose  of  its  general  ad- 
vantage and  improvement  on  a  larger  genr 
eral  scale,  such,  for  example,  as  by  aut- 
horizing  the  building  of   a  railroad   or 
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post-road     bridge     across     a     navigable  a   state   for  purposes  wholly  foreign   to 

stream;  but  it  cannot  destroy,  or  author-  commerce  or' post  roads,  or  to  their  regu- 

Lze  the  destruction,  entire  or  partial,  of  lation.        Woodruff  v.  North   Bloomfield 

the  whole  system  of  navigable  waters  of  Gravel  Min.  Co.,  (1884)   18  Fed.  778. 

The  government  of  the  United  States  may  authorise  alterations  to  be  made  in 
the  course,  width,  etc.,  of  navigable  streams  for  the  purpose  of  affording 
increased  facilities  for  navigation  between  the  states,  and  for  this  purpose 
may  take  the  property  of  a  riparian  owner  j  but  it  can  only  take  such  prop- 
erty upon  making  or  providing  for  just  compensation. 

Avery  r.  Fox,  (1868)    1  Abb.   (U.  S.)  246,  2  Fed.  Cas.  No.  674. 

(8)  Power  to  Regulate  and  Improve  Harbors. —  Congress  has  power  to 
regulate  and  ijnprove  the  harbors  of  the  navigable  waters  of  the  United 
States,  and  this  carries  with  it  the  right  to  deposit  the  material  removed  in 
making  the  improvements,  in  any  other  part  of  the  harbor  or  navigable 
waters  or  other  place  within  its  control,  and  a  municipal  corporation  has  no 
legal  power  to  prohibit  the  government  contractors  from  dumping  material 
dredged  from  a  harbor,  within  the  limits  selected  and  designated  by  the 
secretary  of  war,  in  accordance  with  the  authority  conferred  upon  him  by 
law. 

Harbor  Improvements  —  Constitutional  eludes-  navigation,  the  improvement  of 
Law,   (1899)   22  Op.  Atty.-Gen.  646.  harbors    and    navigable    waters    is    em- 

braced  within    the   power.        Chicago   c. 

Congress  is  clothed  with  power  to  reg-  Law,  (1893)  144  111.  578,  33  N.  E.  866. 
ulate    commerce,    and    as    commerce    in- 

(9)  Establishing  Harbor  Lines. —  In  the  regulation  of  commerce,  Con- 
gress may  establish  harbor  lines  or  limits  beyond  which  deposits  shall  not 
be  made  or  structures  built  in  the  navigable  waters. 

Philadelphia  Co.  v.  Stimson,  (1912)223  supersede  any  that  the  state  may  have 

U.  S.  Q05,  32  S.  Ct.  340,  56  U.  S.  (L.  ed.)  made    on    the    same    subject    within    its 

570.  limits,    and    the   fact   that   harbor    lines 

have  once  been  established  is  no  bar  to  the 

Whenever  Congress  makes  any  rule  or  exercise  of  the  Bame  power  as  often  as 

regulation     in     harbors     or     elsewhere,  the  needs  of  commerce  require.    Navigable 

whether   in  establishing  harbor   lines  or  Waters  —  Harbor   Lines,    (1899)    22   Op. 

otherwise,    such    regulations    necessarily  Atty.-Gen.  501. 

(10)  Protection  of  Falls^ —  The  general  control,  protection,  and  improve- 
ment of  thq  navigable  rivers  of  the  United  States  in  the  interest  of  commerce 
are  within  the  constitutional  jurisdiction  of  Congress,  and  it  was,  within 
the  authority  of  Congress  to  authorize  the  construction  of  an  apron  of 
planked  timber  over  the  crest  of  the  Falls  of  St.  Anthony  on  the  Mississippi 
river  to  protect  the  rock  and  prevent  the  wasting  away  of  the  underlying 
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soft  sandstone  and  to  facilitate  the  passage  of  logs  from  above  the  falls  to 
the  river  below. 

U.  S.  v.  Mississippi,  etc.,  Boom  Co.,   (1880)   3  Fed.  549. 

/.  Canals. —  Canals  and  waterways  may  be  opened  to  connect  navigable 
bays,  harbors,  and  rivers  with  each  other  or  with  the  interior  of  the  country. 
Stockton  v.  Baltimore,  etc.,  R.  Co.,  (1887)  32  Fed.  16. 

Panama  canaL —  Congress  had  power  to  build  the  Panama  canal. 
Wilson  v.  Shaw,  (1907)  204  U.  S.  24,  27  S.  Ct.  233,  51  U.  S.   (L.  ed.)   351. 

g.  Bridges —  (1)  Power  of  Congress  in  General. —  The  paramount  power 
of  regulating  bridges  that  affect  the  navigation  of  navigable  waters  of  the 
United  States  is  in  Congress.  It  comes  from  the  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  states. 

Newport,   etc.,   Bridge   Co.   v.   U.   S.,         etc.,  Bridge  Co.,  (1907)  206  U.  S.  267,  27 
(1881)   105  U.  S.  475,  26  U.  S.   (L.  ed.)       S.  Ct.  615,  51  U.  S.  (L.  ed.)   1057. 
1143.    See  also  Stone  v.  Southern  Illinois, 

Although  states  have  plenary  police  power  over  navigable  rivers  in  the  absence 
of  regulations  by  Congress,  yet,  when  Congress  chooses  to  act,  it  is  not  con- 
cluded by  anything  that  the  states,  or  that  individuals  by  its  authority  or 
acquiescence,  have  done,  from  assuming  entire  control  of  the  matter  and 
abating  any  erections  that  may  have  been  made,  and  preventing  any  others 
from  being  made,  except  in  conformity  with  such  regulations  as  it  may 
impose. 

Willamette  Iron  Bridge  Co.  v.  Hatch,  them.  Within  the  sphere  of  their  au- 
(1888)  125  U.  S.  12,  8  S.  Ct.  811,  31  thority  both  the  legislative  and  judicial 
U.  S.  (L.  ed.)  629,  reversing  (1884)  19  power  of  the  nation  are  supreme.  Gil- 
Fed.  347,  (1881)  6  Fed.  326,  780.  See  man  v.  Philadelphia,  (1865)  3  Wall.  731, 
also  Monongahela  Bridge  Co.  v.  U.  S.,  18  U.  S.  (L.  ed.)  96. 
(1910)   216  U.  S.  177,  30  S.  Ct.  356,  54 

U.  S.    (L.  ed.)   435.  The  power  of  the  state  to  legislate  in 

regard  to  navigable  waters  is  subject  to 

A  state  may  authorize  the  erection  of  a  the  paramount  power  in  Congress  to  regu- 
bridge  over  navigable  waters  wholly  late  commerce  among  the  several  states, 
within  the  state,  subject  to  the  paramount  Until  Congress  acts  directly  in  the  matter 
authority  of  Congress.  Congress  may  the  power  .of  the  state  is  plenary,  but 
interpose,  whenever  it  shall  be  deemed  when  Congress  has  acted  with  reference 
necessary,  by  general  or  special  laws.  It  to  bridges  in  the  state  its  will  must  con- 
may  regulate  all  bridges  over  navigable  trol  so  far  as  may  be  necessary  to  secure 
waters,  remove  offending  bridges,  and  free  navigation.  Navigable  Waters, 
punish  those  who  shall  thereafter  erect  (1891)   20  Op.  Atty.-Gen.  101. 

(2)  Power  to  Construct  or  Authorize  Construction. —  Congress  may  use 
its  sovereign  powers  directly  or  through  a  corporation  created  for  that 
object,  to  construct  bridges  for  the  accommodation  of  interstate  commerce 
by  land. 

Luxton    v.    North    River    Bridge    Co.,  Congress    has    power    to    construct    a 

(1894)    153  U.  S.  530,  14  S.  Ct.  891,  38      bridge  across  a  navigable  stream,  itself,  oi 
U.  S.   (L.  ed.)   808.  by  agents,  whether  individuals  or  a  cor- 
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poration  created  by  itself,  or  a  state  cor- 
poration already  existing  and  "concerned 
in  the  enterprise.  Stockton  i\  Baltimore, 
etc.,  R.  Co.,  (1887)  32  Fed.  15. 

Congress  can  lawfully  confer  upon  a  pri- 
Tate  corporation  the  capacity  to  occupy 
navigable  waterB  within  a  state  and  ap- 
propriate the  soil  under  them  for  the  pur- 
poses of  interstate  commerce  without  the 
consent  of  the  state.  The  Constitution 
delegates  to  Congress  the  power  to  pre- 
scribe the  conditions  upon  which  com- 
merce in  all  its  forms  shall  be  conducted 
between  the  citizens  of  the  several  states, 
and  to  adopt  measures  to  promote  its 
development  and  prosperity.  Bridges  over 
navigable  waters  are  necessary  to  facili- 
tate transportation  and  commercial  inter- 
course. They  are  well-recognised  instru- 
mentalities of  commerce.  The  power  to 
build  them,  or  authorize  them  to  be  built, 
is  an  incident  of  the  general  power  to 
regulate  interstate  commerce.  If  the  na- 
tional and  state  authorities  disagree  as  to 
the  expediency  of  bridging  a  river,  and  if 
the  power  to  act  is  partitioned  between 
them,  and  can  only  be  exercised  concur- 
rently, interstate  commerce  may  be  crip- 
pled. Decker  t\  Baltimore,  etc.,  R.  Co., 
(1887)  30  Fed.  724. 

An  Act  of  Congress  authorizing  the 
erection  of  a  bridge  over  navigable  waters, 
and  for  that  purpose  the  erection  of  neces- 
sary piers  upon  the  lands  under  water,  is 
valid.  Stockton  v.  Baltimore,  etc.,  R.  Co., 
(1887)   32  Fed.  16. 

Congress,  under  its  power  to  regulate 
navigation  and  all  other  matters  of  com- 


merce between  the  states,  can  authorize 
an  interstate  bridge  over  navigable  waters, 
and  determine  between  the  rival  and  con- 
flicting claims  of  those  who  use  the  bridge 
as  a  highway  and  those  who  use  the  river 
as  a  highway,  which  must  yield  to  the 
other  and  how  far.  Winifrede  Coal  Co.  v. 
Central  R.,  etc.,  Co.,  (1890)  11  Ohio  Dec 
(Reprint)  35,  24  Cine.  L.  Bui.  173. 

"  Under  the  commercial  power,  Congress 
may  declare  what  shall  constitute  an  ob- 
struction or  nuisance,  by  a  general  regu- 
lation, and  provide  for  its  abatement  by 
indictment  or  information  through  the 
attorney  -general ;  but  neither  under  this 
power,  nor  under  the  power  to  establish 
post  roads,  can  Congress  construct  a 
bridge  over  a  navigable  water.  This  be- 
longs to  the  local  or  state  authority, 
within  which  the  work  is  to  be  done.  But 
this  authority  must  be  so  exercised  as  not 
materially  to  conflict  with  the  paramount 
power  to  regulate  commerce.  If  Congress 
can  construct  a  bridge  over  a  navigable 
water,  under  the  power  to  regulate  com- 
merce or  to  establish  post  roads,  on  the 
same  principle  it  may  make  turnpike  or 
rail  roads  throughout  the  entire  country. 
The  latter  power  has  generally  been  con- 
sidered as  exhausted  in  the  designation  of 
roads  on  which  the  mails  are  to  be  trans- 
ported; and  the  former,  by  the  regulation 
of  commerce  upon  the  high  seas  and  upon 
our  rivers  and  lakes.  If  these  limitations 
are  to  be  departed  from,  there  can  be  no 
others  except  [in]  the  discretion  of  Con- 
gress." U.  S.  t\  Railroad  Bridge  Co., 
(1855)  6  McLean  (I).  S.)  517,  27  Fed. 
Cas.  No.  16,114. 


The  concurrence  and  consent  of  the  states  are  not  necessary  to  the  exercise 
of  the  power  of  Congress  to  authorize  the  erection  of  bridges.  The  power  of 
Congress  is  supreme  over  the  whole  subject,  unimpeded  and  unembarrassed 
by  state  lines  or  state  laws;  and  state  interests,  state  jealousies,  and  state 
prejudices  do  not  require  to  be  consulted. 


Stockton    t\    Baltimore,   etc.,   R.    Co., 
(1887)    32  Fed.   16. 

Congress  can  confer  the  authority  to 
build  and  maintain  a  bridge  over  a  navi- 
gable river  for  the  purposes  of  interstate 


commerce,  notwithstanding  the  waters  are 
partly  within  a  state,  and  that  state  has 
not  consented  to,  but  has  protested 
against,  the  erection  of  the  bridge.  Penn- 
sylvania R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
(1888)  37  Fed.  129. 


(3)  Power  to  Declare  Bridges  Lawful  or  Unlawful  Structures.— An  Act 
of  Congress  declaring  certain  bridges  across  a  river  between  two  states  "  to 
be  lawful  structures  in  their  present  positions  and  elevations,  and  shall  be 
so  held  and  taken  to  be,  anything  in  the  law  or  laws  of  the  United  States  to 
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the  contrary  notwithstanding,"  is  a  constitutional  exercise  of  the  power  of 
Congress  to  regulate  commerce  between  the  states. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Congress   to   authorise   the   Secretary   of 

Co.,  (1855)  18  How.  429,  15  U.  S.  (L.  ed.)  War  to  declare  a  bridge  to  be  an  obstruc- 

435.  tion    to   navigation    and    to    require    its 

alteration. 

See   also   Union   Bridge   Co.  v.  U.    8., 

(1907)   204  U.  S.  364,  27  S.  Ct.  367,  51  And   also    Clinton    Bridge,    (1870)    10 

U.  S.    (L.  ed.)    523,  as  to  the  power  of  Wall.  462,  19  U.  8.   (L.  ed.)  969. 

The  power  of  Congress  in  respect  to  legislation  for  the  preservation  of  inter- 
state commerce  is  just  as  free  from  state  interference  as  any  other  subject 
within  the  sphere  of  its  legislative  authority.  The  action  of  Congress  is 
supreme,  and  overrides  all  that  the  states  may  do.  When,  therefore,  Con- 
gress in  a  proper  way  declares  a  bridge  across  a  navigable  river  of  the 
United  States  to  be  an  unlawful  structure,  no  legislation  of  a  state  can  make 
it  lawful.  Those  who  act  on  state  authority  alone  necessarily  assume  all 
the  risks  of  legitimate  congressional  interference. 

Newport,    etc.,    Bridge    Co.    t\    U.    S.,  road   or   other   bridge   over   any   of   the 

(1881)    105  U.  S.  479,  26  U.  S.   (L.  ed.)  navigable  waterways  of  the  United  States 

1143.  to  be  an  unreasonable  obstruction  to  the 

free  navigation  of  such  waters  on  account 

The  power  of  control  over  navigable  of  insufficient  height,  width  of  span,  or 
waters  necessarily  includes  the  power  of  otherwise,  to  require  the  alteration  of  the 
deciding  what  structures  are  impediments  bridge  so  as  to  render  navigation  under 
to  commerce,  and  the  paramount  author-  it  reasonably  unobstructed,  does  not  de- 
ity regulating  bridges  that  affect  the  prive  the  states  of  authority  to  grant 
navigation  of  the  navigable  waters  of  the  power  to  bridge  navigable  streams,  but 
United  States  is* in  Congress.  Decker  v.  simply  creates  an  additional  and  cumula- 
Baltimore,  etc.,  R.  Co.,  (1887)  30  Fed.  tive  remedy  to  prevent  such  structures, 
724.  although  lawfully  authorized,  from  inter- 
fering with  commerce.    Lake  Shore,  etc., 

An  Act  of  Congress  authorizing  the  Sec-  R.  Co.  v.  Ohio,  (1897)   165  U.  S.  365,  17 

retary  of  War,  when  he  deems  any  rail-  S.  Ct.  357,  41  U.  8.  (L.  ed.)  747. 

(4)  When  a  Bridge  Deemed  a  Lawful  Structure. — When  a  bridge  is 
being  constructed  in  accordance  with  the  legislation  of  both  the  state  and 
federal  governments,  it  must  be  deemed  a  lawful  structure  and  cannot, 
under  such  legislation,  be  treated  as  a  public  nuisance. 

Miller  v.  New  York,  (1883)  109  U.  S.  394,  3  S.  Ct.  228,  28  U.  S.  (L.  ed.)  971, 
affirming  (1876)   13  Blatchf.  (U.  S.)  469,  17  Fed.  Cas.  No.  9,585,  (1880)   10  Fed.  513. 

The  fact  that  a  bridge  over  navigable  waters  has  been  sanctioned  by  Congress 

or  by  the  state  within  whose  limits  they  are  situated,  and  that  it  has  been 
built  by  the  person  or  corporation  authorized  to  build  it,  does  not  render  it  a 
legal  structure  unless,  as  built,  it  conforms  to  the  terms  and  limitations  of 
the  authority. 

Pennsylvania  R.  Co.  r.  Baltimore,  etc.,  of  a  railway  bridge  across  a  navigable 
R.  Co.,   (1888)   37  Fed.  129.  river,  and  prescribes  the  location  and  mode 

of  its  construction,  and  the  bridge  Lb  built 
If  Congress  authorizes  the  construction       in    conformity   therewith, '  it   is   certainly 
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then  a  legal  structure,  and  the  obstruction  river,  Congress  can  require  it  to  be  re- 
caused  by  it  to  the  navigation  of  the  river  modeled,  or  to  be  entirely  removed,  if  that 
must  be  deemed  to  be  a  burden  lawfully  be  the  only  remedy.  Until  Congress,  how- 
imposed  upon  the  free  navigation  of  the  ever,  requires  it  to  be  remodeled  or  re- 
river,  of  which  no  one  can  legally  com-  moved,  it  certainly  cannot  be  claimed  that 
plain.  If  upon  the  completion  of  the  the  bridge  company  is  liable  in  any  form 
bridge  it  becomes  apparent  that  the  same,  of  proceeding  to  be  fined  or  punished  for 
owing  to  its  location  or  mode  of  construe-  maintaining  the  bridge,  or  that  the  struc- 
tion,  or  through  some  change  in  the  chan-  ture  can  be  judicially  declared  a  nuisance, 
nel  of  the  river,  is  in  reality  an  unreason-  and  abatable  as  such.  U.  S.  0.  Keokuk, 
able  obstruction  to  the  navigation  of  the  etc.,  Bridge  Co.,  (1891)  45  Fed.  181. 

(5)  Power  to  Regulate  Tolls. — A  corporation  was  organized  pursuant  to 
concurrent  legislation  on  the  part  of  the  state  of  New  York  and  of  Canada, 
authorizing  a  New  York  corporation  and  a  Canadian  corporation  to  consoli- 
date and  enjoy  the  franchises  conferred  by  the  legislation  of  the  respective 
sovereignties.  Under  these  acts  the  corporation  was  authorized  to  build 
and  maintain  a  bridge  across  the  Niagara  river  for  the  passage  of  persons 
on  foot  and  in  carriages,  and  for  the  passage  of  railway  trains,  and  to  fix 
and  demand  tolls  for  the  use  of  the  bridge  and  its  approaches.  As  this  river 
is  a  public  navigable  stream,  Congress  has  power  to  prescribe  the  compensa- 
tion which  the  bridge  company  may  charge  for  the  use  of  its  property, 
notwithstanding  that  by  the  state  and  Canadian  legislation  no  limitation' 
upon  the  rates  of  toll  to  be  charged  for  the  use  of  the  bridge  by  railway 
trains  was  imposed,  but  the  directors  were  empowered  expressly  or  by  impli- 
cation to  charge  such  tolls  as  they  might  deem  expedient. 

Canada  Southern  R.  Co.  v.  International  Bridge  Co.,  (1881)  8  Fed.  191. 

h.  Pilots. —  The  states  have  concurrent  power  with  Congress  to  puss 
pilotage  laws  until  Congress  shall  take  exclusive  control  of  the  subject  by 
the  enactment  of  a  general  and  uniform  law;  and  such  acts  as  Congress 
shall  make  are'  of  paramount  authority,  and  all  state  laws  which  are  in 
direct  and  manifest  collision  with  them  must  yield. 

The  South  Cambria,  (1886)  27  Fed.  626.  the  Constitution."    Cooley  r.  Philadelphia, 

(1851)    12  How.  315,   13  U.  S.    (L.  ed.) 

"When  we  look  to  the  nature  of  the  996. 
service  performed  by  pilots,  to  the  rela- 
tions which  that  service  and  its  compensa-  Congress,  under  the  power  to  regulate 
tions  bear  to  navigation  between  the  sev-  commerce,   might   doubtless   establish   by 
eral  states,  and  between  the  porta  of  the  law  a   system   of   pilotage   in   ports   and 
United  States  and  foreign  countries,  we  harbors  within   the  territorial   limits   of 
are  brought  to  the  conclusion,  that  the  the  states,  and  give  to  the  District  Courts 
regulation  of  the  qualifications  of  pilots,  jurisdiction  of  all  cases  arising  under  such 
of  the  modes  and  times  of  offering  and  law.      The    Schooner    Wave    t\    Hyer,    2 
rendering  their  services,  of  the  responsibil-  Paine     (U.    S.)     131,    29    Fed.    Cas.    No. 
ities  which  shall  rest  upon  them,  of  the  17,300. 
powers  they  shall  possess,  of  the  compen- 
sation they  may  demand,  and  of  the  penal-  Section  4237,  Rev.  Stat.  U.  S.,  provid- 
ties  by  which  their  rights  and  duties  may  ing   that   "  no   regulations   or   provisions 
be  enforced,  does  constitute  regulation  of  shall  be  adopted  by  any  state  which  shall 
navigation,  and  consequently  of  commerce,  make  any  discrimination   in  the   rate  of 
within  the  just  meaning  of  this  clause  of  pilotage  or  half  pilotage,  between  vessels 
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sailing  between  the  porta  <*f  one  state,  and  ject  of  pilotage  it  suspends  but  does  not 

vessels  sailing  between  the  ports  of  differ-  repeal,  the  state  law,  and  when  such  an 

ent   states,  *  *  *  and  all  existing  regu-  Act  of  Congress  is  repealed  or  so  modi- 

lations  or  provisions  making  any  such  die-  fled  as  to  permit  the  operation   of  the 

crimination  are  annulled  and  abrogated/'  state    ktw,    it    again    becomes    operative 

is  constitutional  and  valid.     Freeman  v.  without  further  action  by  the  legislature. 

The  Undaunted,  (1889)  37  Fed.  662.  Henderson  t>.  Spofford,   (1874)    59  N.  Y. 

133. 
When  Congress  legislates  upon  the  sub- 

t.  Wharves. —  Though  the  use  of  public  wharves  may  be  regulated  by 

Congress  as  a  part  of  the  commercial  power,  it  certainly  does  not  belong  to 

that  class  of  subjects  which  are  in  their  nature  national,  requiring  a  single 

uniform  rule,  but  to  that  class  which  are  in  their  nature  local,  requiring  a 

diversity  of  rules  and  regulations. 

Parkersburg,  etc.,  Transp.  Co.  v.  Parkersburg^  (1882)  107  U.  S.  702,  2  S.  Ct  732, 
27  U.  S.   (L.  ed.)   584. 

j.  Febmes.—  Ferry  boats  used  in  carrying  on  both  traffic  and  intercourse 
between  states  are  within  the  legitimate  range  of  congressional  legislation 
under  the  commerce  clause,  and  are,  therefore,  within  the  scope  of  the 
admiralty  jurisdiction  of  the  national  courts. 

The  Steamboat  Cheeseman  v.  Two  Fer-  Congress  has  no  power  to  regulate  fer- 
ryboats, (1870)  2  Bond  (U.  S.)  363,  5  ries. —  This  is  matter  of  municipal  provi- 
Fed.  Cas.  No.  2,633.  sion  and  rests  exclusively  with  the  state. 

To  regulate  a  ferry  imports  a  power  oyer 

Congress  has  the  constitutional  power  to  territory  and  person,  to  grant  a  franchise, 

require  steamboats  to  be  licensed  or  in-  to  impose  contributions  and  lay  restric- 

spected,  without  regard  to  the  business  tions.     Congress  exercises  no  such  power 

they   follow  or   the  places   they  run   be-  directly  within  the  states.    Yet  in  the  ex- 

tween,  and  boats  wholly  engaged  on  ferries  ercise  of  constitutional  powers,  Congress 

within  a  state,  and  owned  in  such  state,  may,  by  its  lawB,  incidentally  or  indirectly 

are  subject  to  the  law.    U.  S.  v.  Jackson,  interfere  with  and  affect  a  ferry  grant 

(1841)    4  N.  Y.   Leg.  Obs.  450,  26   Fed.  equally  with  other  subjects  of  state  legis- 

Cas.  No.  15,458.  lation.    U.  S.  v.  Jackson,  (1841)  4  N.  Y. 

Leg.  Obs.  450,  26  Fed.  Cas.  No.  15,458. 

Congress  may  regulate  the  rates  for  foot  passengers  upon  an  interstate  rail- 
way ferry. 

New  York,  etc.,  R.  Co.  v.  Board  of  Chosen  Freeholders,  (1913)  227  U.  S.  248, 
33  S.  Ct.  269,  57  U.  S.  (L.  ed.)  499. 

*.  Packing  Houses. —  Packing  houses,  while  engaged  in  slaughtering 
and  packing  cattle,  sheep,  and  hogs  within  a  state,  the  carcasses  and 
products  of  which  they  intend  to  transport  and  sell  for  human  consumption 
in  othor  states  and  territories,  or  in  foreign  countries,  are  not  engaged  in 
interstate  commerce. 

U.  S.  v.  Boyer,  (1898)  85  Fed.  435. 

1.  Private  Contracts. — (1)  In  General. — A  railroad  company  and  a 
grain  elevator  company  entered  into  a  contract  by  which  the  elevator  com- 
pany was  to  construct  an  elevator  for  receiving,  storing,  handling,  and 
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delivering  grain  brought  by  the  cars  of  the  railroad  company  to  Dubuque 
City,  and  the  railroad  company,  on  its  part,  stipulated  that  the  elevator 
company  should  have  the  handling  at  Dubuque  of  all  through  grains  at  a 
stated  compensation  for  a  specified  term  of  years.  In  an  action  brought  by 
the  elevator  company  to  enforce  the  contract,  the  railroad  company  defended 
under  Acts  of  Congress,  one  of  which  authorized  every  railroad  company  in 
the  United  States,  whose  road  was  operated  by  steam,  and  its  successors  and 
assigns,  to  carry  upon  and  over  its  road,  boats,  bridges,  and  ferries,  all 
passengers,  troops,  government  supplies,  mails,  freight,  and  property,  on 
their  way  from  one  state  to  another  state,  and  to  receive  compensation 
therefor,  and  to  connect  with  roads  of  other  states  so  far  as  to  form  con- 
tinuous lines  of  transportation ;  and  the  other  authorized  the  construction 
of  a  bridge  connecting  Dubuque  with  Dunleith,  a  town  in  another  state, 
and  provided  that  the  bridge,  when  constructed,  should  be  free  for  the 
crossing  of  all  trains  of  railroads  terminating  on  either  side  of  the  river, 
for  reasonable  compensation.  It  was  held  that  these  Acts  of  Congress 
were  designed  to  remove  and  prevent  trammels  on  interstate  transportation, 
and  were  not  intended  to  invade  the  domain  of  private  contracts  and  annul 
all  such  as  had  been  made  on  the  basis  of  existing  legislation  and  existing 
means  of  interstate  commerce. 

Dubuque,  etc.,  R.  Co.  v.  Richmond,  and  corporations  affects  interstate  com- 
(1873)  19  Wall.  588,  22  U.  S.  (L.  ed.)  merce  only  incidentally  and  not  directly, 
173,  in  which  case  the  court  said:  "The  the  fact  that  it  was  not  designed  or  in- 
power  to  regulate  commerce  among  the  tended  to  affect  such  commerce  is  simply 
several  states  was  vested  in  Congress  in  an  additional  reason  for  holding  the  con- 
order  to  secure  equality  and  freedom  in  tract  valid  and  not  touched  by  an  Act  of 
Commercial  intercourse  against  discrimi-  Congress.  Otherwise  the  design  prompt- 
nating  state  legislation;  it  was  never  in-  ing  the  execution  of  a  contract  pertain- 
tended  that  the  power  should  be  exercised  ing  to  and  directly  affecting,  and  more  or 
so  as  to  interfere  with  private  contracts  less  regulating,  interstate  commerce  is  of 
not  designed  at  the  time  they  were  made  no  importance.  Addyston  Pipe,  etc.,  Co. 
to  create  impediments  to  such  inter-  r.  U.  8.,  (1899)  175  U.  8.  234,  20  8.  Ct. 
course."  96,    44    U.    8.    (L.    ed.)    136,    modifying 

(1898)  85  Fed.  271. 

Where  a  contract  between  individuals 

(2)  Trusts  and  Monopolies  —  (a)  Act  of  July  2,  1890,  Constitutional— 
Under  its  power  to  regulate  commerce,  Congress  had  authority  to  enact  the 
Anti-Trust  Act  of  July  2,  1890. 

Northern  Securities  Co.  v.  U.  8.,  (1904)  Under  this  grant  of  power  Congress 
193  U.  8.  332,  24  8.  Ct.  436,  48  U.  8.  (L.  may  enact  such  legislation  as  Bhall  de- 
ed.) 679.  See  also  Standard  Oil  Co.  v.  U.  clare  void  and  prohibit  the  performance 
S.,  (1911)  221  U.  8.  1,  31  S.  Ct.  502,  55  of  any  contract  between  individuals  or 
U.  8.  (L.  ed.)  619,  Ann.  Cas.  1912D  734;  corporations  where  the  nature  and  direct 
U.  8.  v.  American  Tobacco  Co.,  (1911)  effect  of  such  contract  will  be,  when  car- 
221  U.  8.  106,  31  8.  Ct.  632,  55  U.  8.  (L.  ried  out,  to  directly,  and  not  as  a  mere 
ed.)  663;  In  re  Charge  to  Grand  Jury,  incident  to  other  and  innocent  purposes, 
(1907)  151  Fed.  834;  U.  8.  V.  Elliott,  regulate,  to  any  substantial  extent,  inter- 
(1894)  64  Fed.  27.  state   commerce.     "While   unfriendly   or 
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discriminating  legislation  of  the  several 
states  may  have  been  the  chief  cause  for 
granting  to  Congress  the  sole  power  to 
regulate  interstate  commerce,  yet  we  fail 
to  find  in  the  language  of  the  grant  any 
such  limitation  of  that  power  as  would 
exclude  Congress  from  legislating  on  the 
subject  and  prohibiting  those  private  con- 
tracts which  would  directly  and  substan- 
tially, and  not  as  a  mere  incident,  regu- 
late interstate  commerce."  Addyston 
Pipe,  etc.,  Co.  t>.  U.  S.,  (1890)  176  U.  S. 
244,  20  S.  Ct.  96,  44  U.  S.  (L.  ed.)  136, 
in  which  case  the  court  said :  "  Where 
the  direct  and  immediate  effect  of  a  con- 
tract or  combination  among  particular 
dealers  in  a  commodity  is  to  destroy 
competition  between  them  and  others, 
so  that  the  parties  to  the  contract 
or  combination  may  obtain  increased 
prices  for  themselves,  such  contract 
or  combination  amounts  to  a  restraint 
of  trade  in  the  commodity,  even 
though  contracts  to  buy  such  com- 
modity at  the  enhanced  price  are  continu- 
ally being  made.  Total  suppression  of 
the  trade  in  the  commodity  is  not  neces- 
sary in  order  to  render  the  combination 
one  in  restraint  of  trade,"  modifying  U. 
8.  v.  Addyston  Pipe,  etc.,  Co.,  (1898)  85 
Fed.  271. 

Congress  has  the  power,  with  regard  to 
interstate  commerce  and  in  the  course  of 
regulating  it  in  the  case  of  railroad  cor- 
porations, to  say  that  no  contract  or  com- 
bination shall  be  legal  which  shall  restrain 
trade  and  commerce  by  shutting  out  the 
operation  of  the  general  law  of  competi- 
tion. U.  8.  i\  Joint-Traffic  Assoc.,  (1898) 
171  U.  S.  569,  19  8.  Ct.  25,  43  U.  8.  (L. 
ed.)  259,  reversing  (1897)  89  Fed.  1020, 
(1896)  76  Fed.  896. 

To  control  enterprises  within  a  state.— 
Contracts,  combinations,  or  conspiracies  to 
control  enterprise  within  a  state,  in  manu- 
facture, agriculture,  mining,  production  in 


all  its'  forms,  or  to  raise  or  lower  the 
prices  or  wages,  might  unquestionably 
tend  to  restrain  external  as  well  as  domes- 
tic trade,  but.  the  restraint  would  be  an 
indirect  result,  however  inevitable  and 
whatever  its  extent,  and  such  result  would 
not  necessarily  determine  the  object  of  the 
contract,  combination,  or  conspiracy.  U. 
8.  r.  E.  C.  Knight  Co.,  (1895)  156  U.  8. 
16,  15  8.  Ct.  249,  39  U.  8.   (L.  ed.)   325. 

All  persons  entering  into  contracts  in- 
volving interstate  commerce  must  do  •  SO 
subject  to  the  right  of  Congress  there- 
after to  control,  regulate,  or  prohibit  the 
performance  thereof,  and  an  anti  -trust  Act 
operates  on  existing  contracts  unless  ther 
are  expressly  excepted  by  the  statute.  El- 
liott Mach.  Co.  v.  Center,  (1915)  227  Fed. 
124. 

A  combination  affecting  interstate  com- 
merce is  none  the  less  a  violation  of  the 
federal  anti-trust  statute  and  punishable 
under  it,  where  the  agreement  made  inci- 
dentally affects  intrastate  commerce;  and 
the  same  rule  will  apply  to  combinations 
made  in  violation  of  the  Btatute  of  the 
State  upon  the  same  subject,  where  inter- 
state commerce  is  incidentally  affected. 
If  it  were  otherwise,  neither  the  federal 
nor  the  State  laws  could  be  enforced  in 
any  case.  Standard  Oil  Co.  v.  State, 
(1907)  117  Tenn.  618,  100  8.  W.  705.  See 
also  to  same  effect  State  v.  Standard  Oil 
Co.,  (1908)   120  Tenn.  86,  110  8.  W.  565. 

Congress  cannot  require  that  a  manu- 
facturer shall  sell  to  any  particular  dealer. 
Great  Atlantic,  etc.,  Tea  Co.  v.  Cream  of 
Wheat  Co.,  (1915)  224  Fed.  566. 

Clayton  Anti-Trust  Act  of  1914. — The 
Act  of  Congress  of  1914,  known  as  the 
Clayton  Anti-Trust  Act,  so  far  as  it  ap- 
plies to  interstate  transactions  in  the 
leasing  of  machinery,  is  valid.  U.  S.  v. 
United  Shoe  Machinery  Co.,  (19-16)  234 
Fed.  127. 


(b)  Boles  by  Which  Commerce  Shall  Be  Governed. —  Congress  has  the 
power  to  establish  rules  by  which  interstate  and  international  commerce 
shall  be  governed,  and,  by  the  Anti-Trust  Act  of  July  2, 1890,  Jhas  prescribed 
the  rule  of  free  competition  among  those  engaged  in  such  commerce. 

rule  of  competition  is  not  applied.  But 
there  are  others  who  believe  that  such  a 
rule  is  more  necessary  in  these  (lays  o^f 
enormous  wealth  than  it  ever  was  in  ainfr 
former  period  of  our  history.  Be  all'thia^ 
as  it  may,  Congress  has,  in  effect,  re£og-; 
nized  the  rule  of  free  competition  by  de- 
claring illegal  every  combination  or  con- 
spiracy in  restraint  of  interstate  and.  in- 
ternational commerce.  As  in  the  judgment 
of  Congress  the  public  convenience  and  the 


Northern  Securities  Co.  v.  U.  S.,  (1904) 
193  U.  8.  331,  124  S.  Ct.  436,  48  U.  S. 
(L.  ed.)  679,  in  which  case  the  court  said: 
"  Whether  the  free  operation  of  the  normal 
laws  of  competition  is  a  wise  and  whole- 
some rule  for  trade  and  commerce  is  an 
economic  question  which  this  court  need 
not  consider  or  determine.  Undoubtedly, 
there  are  those  who  think  that  the  gen- 
eral business  interests  and  prosperity  of 
the  country  will  be  best  promoted  if  the 
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general  welfare  will  be  best  subserved 
when  the.  natural  laws  of  competition  are 
left  undisturbed  by  those  engaged  in  in- 
terstate commence,  and  as  Congress  has 
embodied  that  ,rule  in  a  statute,  thai 
must  be,  for  all,  the  end  of  the  matter,  if 
this  is  to  remain  a  government  of  laws, 
and  not  of  men." 

"  The  power  to  regulate  commerce  is 
the  power  to  prescribe  the  rule  by  which 
commerce '  shall  be  governed!,  and  is  a 
power  independent  of  the  power  to  sup- 
press monopoly.  But  it  may  operate  in 
repression  of  monopoly  whenever  that' 
comes  within  the  rules  by  which  commerce 
is  governed  or  whenever  the  transaction 
is  itself  a  monopoly  of  commerce."  U.  S. 
v.  E.  C.  Knight  Co.,  (1895)  156  U.  S.  12, 
15  S.  Ot.  249,  39  U.  S.   (L.  ed.)   326. 

Congress  may  place  restrictions  and  lim- 
itations upon  the  right  of  corporations 
created  and  organized  under  its  authority 
to  acquire,  use,  and  dispose  of  property. 
It  may  also  impose  such  restrictions  and 


limitations  upon  the  citizen  in  respect  to 
the  exercise 'of  a  public  privilege  or  fran- 
chise conferred  by  the  United  States.  But 
Congress  certainly  has  not  the  power  or 
authority  under  the  commerce  clause,  or 
any  other  provision  of  the  Constitution, 
to  limit  and  restrict  the  right  of'  corpora- 
tions created  by  the  states,  or  the  citizens 
of  the  states,  in  the  acquisition,  control, 
and  disposition  of  property.  Neither  can 
Congress  regulate  or  prescribe  the  price  or 
prices  at  which  such  property,  or  the  prod- 
ucts thereof,  shall  be  'sold  hy  the  owner  or 
owners,  whether  corporations  or  individ- 
uals. It  is  equally  clear  that  Congress 
has  no  jurisdiction  over,  and  cannot  make 
criminal,  the  aims,  purposes,  and  inten- 
tions of  persons  in  the  acquisition  and  con- 
trol of  property,  which  the  states  of  their 
residence  or  creation  sanction  and  per- 
mit. It  is  not  material  that  such*  prop- 
erty, or  the  products  thereof,  may  be- 
come the  subject  of  trade  or  commerce 
among  the  several  states  or  with  foreign 
nations.    In  to  Greene,  (1892)  52  Fed.  113. 


m.  Intoxicating  Liquors  —  (1)  .Act  of  August,  8, 1890  —  Wilson  Act  — 
(a)  Statutory  Provision. —  In  pursuance  of  the  decision  in  Leisy,  v.  Hardin, 
(1890)  135  U.  S.  100,  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128,  and  in  recogni- 
tion of  the  conditions  in  certain  localities,  Congress  provided,  in  the  Act 
of  August  8,  1890  (26  Stat.  L.  313) :  "  That  all  fermented,  distilled,  or 
other  intoxicating  liquors  or  liquids  transported  into  any  state, or  territory 
or  remaining  therein  for  .use,  consumption,  sale,  or  storage  therein,  shall 
upon  arrival  in  such  state  or  territory  be.' subject  to  the  operation  and  effect 
of  the  laws  of  siich  sftate  or  territory  enacted  in  the  exercise  of  its  police 
powers,  to  the  same  extent  and  in  the  same  manner  as  though  such  liquids 
or  liquors  had. been  produced  in  such  state  or  territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  introduced  therein  in  original  pack- 
ages or"  otherwise. " 


Act  of  August  8,  1890.  The  statute  is 
fully  annotated  under  the  title  Interstate 
Commerce,  in,  vol.  4,  p.  331  et  seq.  , 


A-  few  Supreme  Court  cases,  with  com- 
ments on  them  by  inferior  and  .state 
courts;  are  here  set  out  for  the  purpose  of 
giving  some  idea  of-  the  operation  of  the 

(b)  Constitutionality  of  the  Statute. —  The  Act  of  August  8,  1890,  is 
a  valid  and  constitutional  exercise  of  the  legislative  power  conferred  upon 
Congress,  •-        --■■--.. 


In  re  Rahrer,  (1891)  140  U.  S.  561,  11 
8.  Ct.  865,  35  U.  S.  (L.  ed.)  572,  in  which 
case  the  court  said:  "Congress  has  not 
attempted  to  delegate  the  power  to  regu- 
late  commerce,  or  to  exercise  any  power 
reserved  to  the  states,  or  to  grant  a  power 
not  possessed  by  the  states,  or  to  adopt 
10  F.  8.  A.— 17 


state  laws.  It  has  taken  its  own  tjoufse 
and  made  its  own' regulation,  applying  to 
these  subjects 'of  interstate  commerce  one 
common  rule;  whose  uniformity  is  not  af- 
fected by  variations  iri  state  laws  dealing 
with  stich  property.  *?*  *  No  reason  is 
perceived  why,  if  Congress  chooses  to  pro* 
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vide  that  certain  designated  subjects  of 
interstate  commerce  shall  be  governed  by 
a  rule  which  divests  them  of  that  char- 
acter at  an  earlier  period  of  time  than 
would  otherwise  be  the  case,  it  is  not 
within  its  competency  to  do  so."  See 
also  Laughter  v.  M'Lain,  (1916)  229  Fed. 
280;  Evanaville  Brewing  Assoc,  v.  Excise 
Com'rs,  (1915)  225  Fed.  204;  Van  Winkle 
c.  State,  (1914)  4  Boyce  (Del.)  578,  91 
Atl.  385,.  Ann.  Cas.  1916D  104. 

The  Act  of  1890  declaring  that  intoxi- 
cating liquors  shall,  upon  arrival  in  a 
state  or  territory,  be  subject  to  the  opera- 
tion of  the  police  powers  of  the  state,  is 
not  invalid  as  assuming  to  confer  upon 
the  states  the  power  to  regulate  inter- 
state commerce.  The  states  are  not  au- 
thorized to  declare  when  such  importa- 
tions shall  become  subject  to  state  control, 
nor  can  the  states  in  any  manner  change 
or  affect  the  enactment  made  by  Congress 
upon  that  subject.  It  is  for  Congress  to 
define  the  time  or  event  which  shall  have 


the  effect  of  subjecting  importations  to 
state  cdhtrol,  and  this  is  what  is  done 
by  the  Wilson  bill  in  regard  to  intoxicat- 
ing liquors.  In  re  Spickler,  (1890)  43 
Fed.  657.  See  also  Rhodes  v.  Iowa, 
(1898)  170  U.  S.  420,  18  S.  Ct.  664,  42 
U.   S.    (L.   ed.)    1088;   In  re  Van  Vliet, 

(1890)  43  Fed.  761;  Cantini  v.  Tillman, 
(1893)    54   Fed.    973;    Com.    t>.   Calhane, 

(1891)  154  Mass.  116,  27  N.  £.  881. 

Congress,  having  exclusive  control  over 
the  commerce  between  the  states,  may  un- 
doubtedly subject  such  commerce  to  the 
laws  of  the  states.  This  has  been  done 
in  the  case  of  the  Act  of  August  8,  1890, 
providing  that  all  intoxicating  liquors 
transported  into  the  state  or  territory 
shall,  upon  receipt  in  such  state  or  terri- 
tory, be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory, 
enacted  in  the  exercise  of  its  police  pow- 
ers. Indianapolis  v.  Bieler,  (1893)  138 
Ind.  36,  36  N.  E.  857. 


(c)  Effect  of  the  Statute. —  A  state  may  prohibit  the  shipment  into  the 
state  to  agents  of  the  shipper,  of  intoxicating  liquors,  for  the  purpose  of 
being  stored  and  sold  therein  in  original  packages. 


Vance  v.  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  451,  18  S.  Ct.  674,  42  U.  S. 
(L.  ed.)  1100,  in  which  the  court  said: 
"  But  the  weight  of  the  contention  is 
overcome  when  it  is  considered  that  the 
interstate  commerce  clause  of  the  Consti- 
tution guarantees  the  right  to  ship  mer- 
chandise from  one  state  into  another,  and 
protects  it  until  the  termination  of  the 
shipment  by  delivery  at  the  place  of  con- 
signment; and  this  right  is  wholly  un- 
affected by  the  Act  of  Congress  which 
allows  state  authority  to  attach  to  the 
original  package  before  sale  but  only 
after  delivery."  Reversing,  in  this  re- 
spect, (1897)  80  Fed.  786.  See  Pabst 
Brewing  Co.  v.  Crenshaw,  (1905)  198 
U.  S.  17,  25  6.  Ct.  552,  49  U.  S.  (L.  ed.) 
925. 

Police  power. —  The  Wilson  Act  permits 
the  exercise  by  a  state  of  the  police 
power.  Phillips  v.  Mobile,  (1908)  208 
U.  S.  472,  28  S.  Ct.  370,  53  U.  S.  (L.  ed.) 
578. 

A  state  statute  making  it  an  offense 

for  any  common  carrier  or  agent,  or  any 
other  person,  to  convey  for  any  other  per- 
son any  intoxicating  liquors  without  first 
having  been  furnished  with  a  certificate 
from  and  under  the  seal  of  the  county 
auditor  of  the  county  to  which  such  liquor 
is  being  imported,  or  is  consigned  for 
transportation,  or  within  which  it  is  to 


be  conveyed  from  place  to  place,  certify- 
ing that  the  consignee  ib  authorized  to 
sell  such  intoxicating  liquors  in  such 
county,  cannot  be  made  to  apply  to  a 
shipment  from  another  state,  before  the 
arrival  and  delivery  of  the  consignment, 
without  causing  the  statute  to  be  repug- 
nant to  the  Constitution  of  the  United 
States.  Rhodes  v.  Iowa,  (1898)  170  TJ.  S. 
412,  12  S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088, 
reversing  (1894)  90  la.  496,  58  N.  W. 
887,  24  U.  S.   (L.  ed.)   245. 

The  Act  of  1890  does  not  give  to  the 
state  the  right  to  forbid  the  importation 

of  intoxicating  liquors.  "  Congress  placed 
the  original  package  under  the  state 
police  power.  It  cautiously  went  no 
further.  But  we  are  not  left  to  general 
reasoning.  The  construction  of  this  Act 
of  Congress  came  up  in  In  re  Rahrer, 
(1891)  140  U.  S.  564.  Of  it  the  chief 
justice,  delivering  the  opinion  of  the 
court;  say 8 :  '  Congress  did  not  use  terms 
of  permission  to  the  state  to  act,  but 
simply  removed  an  impediment  to  the 
enforcement  of  the  state  laws  in  respect 
to  imported  packages  in  their  original 
condition,  created  by  the  absence  of  a 
specific  utterance  on  its  part.  It  im- 
parted no  power  to  the  state  not  then 
possessed,  but  allowed  imported  property 
to  fall  at  once  on  arrival  within  the  local 
jurisdiction.'  The  decisions  of  the  Su- 
preme  Court   distinctly  declare   that   be- 
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fore  the  passage  of  the  Wilson  Act  no 
state  could  forbid  the  importation  of  in- 
toxicating liquors.  This  last  case  declares 
that  the  Wilson  Act  gave  no  new  power 
to  the  states.  All  that  it  did  was  to  re- 
move a  protection  from  the  imported 
package,  and  place  it  under  state  juris- 
diction." En  p.  Edgerton,  (1893)  59 
Fed.   115. 

"This  statute  has  been  made  practi- 
cally ineffective  as  a  restriction  of  impor- 
tation of  liquors  by  the  interpretation 
placed  upon  it  in  Rhodes  v.  Iowa,  (1898) 
170  U.  S.  412.  It  is  there  held  that  the 
words  'upon  their  arrival  within  the 
state '  apply  only  to  the  time  when  the 
liquors  have  reached  their  appointed  des- 
tination and  are  delivered  to  the  con- 
signee, and  that  the  only  practical  opera- 
tion of  this  Act  is  to  permit  the  state  to 
prohibit  the  sale  by  the  consignee.  To 
the  same  general  effect  are  Scott  v.  Don-" 
aid,  (1897)  165  U.  S.  58,  and  Vance  v. 
W.  A.  Vandercook  Co.,  (1898)  170  U.  S. 
438  —  cases  arising  under  the  South 
Carolina  state  dispensary  laws  —  where 
it  is  held  that,  notwithstanding  the  Wil- 
son Act,  the  state  is  without  power  to. 
prohibit  the  importation  of  liquors." 
State  v.  Hanaphy,  (1902)  117  la.  20,  90 
X.  W.  601. 

"  Congressional  action  has  been  taken 
as  to  the  importation  of  intoxicating 
liquors,  but  not  such  as  to  affect  the  ques- 
tion at  bar.  Soon  after  it  had  been  de- 
termined in  Leisy  v.  Hardin,  (1890)  135 
U.  S.  100,  that  the  right  to  import  liquors 
into  a  state  included  the  right  to  sell 
them  in  the  original  packages  in  which 
they  were  imported,  Congress  enacted  the 
Wilson  bill,  which  provides  that  all  in- 
toxicating liquors  '  transported  into  any 
state  or  territory  or  remaining  therein 
for  use,  consumption,  sale,  or  storage 
therein,  shall,  upon  arrival  in  such  state 
or  territory,  be  subject  to  the  operation 
and  effect  of  the  laws  of  such  state  or 
territory  enacted  in  the  exercise  of  it's 
police  power/  to  the  same  extent  as  if 
they  had  been  produced  in  the  state.  This 
provision,  however,  did  not  affect  inter- 
state traffic  in  'liquors  further  than  to 
divest  imported  liquors  of  the  character 
of  interstate  shipments  at  an  earlier 
period  of  time  than  would  otherwise  have 
been  the  case.  The  Act  was  interpreted 
in  In  re  Rahrer,  (1891)  140  U.  S.  564, 
and  Rhodes  t?.  Iowa,  (1898)  170  U.  S.  412, 
in  which  it  was  held  to  have  been  the 
intention  of  Congress  to  allow  state  laws 
to  operate  on  liquors  shipped  into  one 
state  from  another  so  as  to  prevent  a  sale 
in  the  original  package  in  violation  of  the 
laws  of  the  state;  but  while  they  were 
in  transit  and  until  their  delivery  to  the 
consignee  they  were  to  be  regarded  as  an 
article  of  commerce  and  not   within  the 


operation  of  the  state  law.  The  effect 
of  the  Act  was  to  allow  the  state  laws 
to  apply  imported  liquors  after  the  ship- 
ment ended,  and  to  deprive  the  consignee 
or  other  person  from  a  sale  of  the.  same 
in  the  original  package  after  delivery." 
State  1?.  Hickox,  (1902)  64  Kan.  658,  68 
Pac.  35.  See  also  Ex  p.  Luera,  (1915)  28 
Cal.  App.  185,  152  Pac.  738. 

To  liquors  imported  from  foreign  coun- 
tries^ the  Wilson  Act  applies,  as  well  as 
to  liquor  of  domestic  production.  DeBary 
v.  Louisiana,  (1913)  227  U.  S.  108,  33 
S.  Ct.  239,  57  U.  S.  (L.  ed.)  441. 

It  ia  not  competent  for  any  state  to 
forbid  any  carrier  to  transport  intoxicat- 
ing liquors  from  a  consignor  in  one  state 
to  a  consignee  in  another.  Louisville, 
etc.,  R.  Co.  v  F.  W.  Cook  Brewing  Co., 
(1912)  223  U.  S.  70,  32  S.  Ct.  189,  56 
U.  S.  (L.  ed.)  355;  Adams  Express  Co. 
v.  Kentucky,  (1909)  214  U.  S.  218,  29 
S.  Ct.  633,  53  U.  S.  (L.  ed.)  972. 

The  words  "upon  arrival,"  in  the  stat- 
ute, require  delivery  to  the  consignee. 
Adams  Express  Co.  v.  Kentucky,  (1916) 
238  U.  S.  190,  35  S.  Ct.  824,  59  U.  S. 
(L.  ed.)  1267,  Ann.  Cas.  1915D  1167, 
L.  R.  A.  1916C  273;  Rossi  v.  Pennsyl- 
vania, (1915)  238  U.  S.  62,  35  S.  Ct.  677, 
59  U.  S.  (L.  ed.)  1201;  Heyinan  v.  South- 
ern R.  Co.,.  (1906)  203  U.  S.  270,  27  S. 
Ct.  104,  51  U.  S.  (L.  ed.)  178,  7  Ann. 
Cas..  1130;  Foppiano  v.  Speed,  (1905) 
199  U.  S.  501,  26  S.  Ct.  138,  50  U.  S. 
(L.  ed.)  288;  Vance  v.  W.  A.  Vander- 
cook Co.,  (1898)  170  U.  S.  451,  18  S.  Ct. 
674,  42  U.  S.  (L.  ed.)  1100;  Rhodes  v. 
Iowa,  (1898)  170  U.  S.  412,  18  S.  Ct. 
664,  42  U.  S.    (L.  ed.)    1088. 

For  personal  use. —  A  state  cannot  pro- 
hibit the  receipt  in  interstate  commerce 
of  liquor  intended  for  personal  use. 
Gastineau  v.  State,  (1912)  7  Okla,  Crim. 
512,  124  Pac.  464;  Schwedes  v.  State,  ' 
(1909)  1  Okla.  Crim.  660,  104  Pac.  765; 
High  v.  State,  (1909)  2  Okla.  Crim.  161, 
101  Pac.  115,  28  L.  R.  A.  (N.  S.)  162; 
McCord  v.  State,  (1909)  2  Okla.  Crim. 
214,  101  Pac.  280;  Hudson  v.  State, 
(1909)  2  Okla.  Crim.  176,  101  Pac.  275; 
Moreland  v.  State,  (1909)  2  Okla.  Crim. 
237,  101  Pac.  138;  Schwedes  v.  State, 
(1909)    1   Okla.   Crim.  245,  99  Pac.  804. 

Shipment  C.  0.  D. —  A  state  statute 
prohibiting  all  C.  O.  D.  shipments  of  in- 
toxicating liquors,  without  reference  to 
abuse  of  any  kind  or  nature  in  the  man- 
ner in  which  said  contracts  are  carried 
out,  is  invalid.  Rosenberger  v.  Pacific 
Express  Co.,  (1916)  241  U.  S.  48,  36 
S.  Ct.  510,  60  U.  S.  (L.  ed.)  880. 

Holding  liquor  a  few  days  in  the  car- 
rier's  warehouse    upon    arrival    does   not 
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dvntroy  the  character  of  the  transaction 
a*  one  of  interstate  commerce.  Adams 
Kxp.  Co.  t>.  Kentucky,  (1907)  206  U.  S. 
120,  27  8.  Ct  606,  61  U.  S.  (L.  ed.) 
087:  Heyraann  *  Southern  R.  Co.,  (1906) 
203  U.  S.  270,  27  S.  Ct.  104,  61  U.  8. 
(L.  ed.)   178,  7  Ann.  Caa.  1130. 

Soliciting  ordm  for  liquors  to  be 
•hinped  from  another  state  may  be  pro- 
hibited by  a  state  under  the  Wilson  Act 
IVlamater  t?.  South  Dakota,  (1907)  206 
U.  8,  93,  27  S.  Ct.  447,  61  U.  S.  (L.  ed.) 
724.  10  Ann.  Cas.   733.     See  also  Kirk- 

r trick  «\  State,  (1912)   138  Ga.  794,  76 
K.  63. 

Tranaportation  by  horse-drawn  Yehklea. 
—  The  transportation  of  liquor  acroaa  the 


state  line  from  a  nearby  town,  by  means 
of  horse-drawn  vehicles,  is  interstate 
commerce.  Kirmeyer  v.  Kansas,  (1915) 
236  U.  S.  568,  35  S.  Ct.  419,  59  U.  8. 
(L.  ed.)  721. 

Selling  from  bar  on  a  ferry  boat. — 
A  state  statute  declaring  that  "Persons 
selling  beer  or  any  quantities  of  liquor 
on  steamboats,  flatboats,  or  any  other 
vessel,  or  water  craft,  or  from  railroad 
cars,  shall  pay  a  tax,  each,  in  lieu  of  all 
other  taxes,  to  be  paid  in  any  county  they 
may  elect,  per  annum,  two  hundred  dol- 
lars," is  authorized  by  the  Act  of  Con- 
gress. Foppiano  c.  Speed,  199  U.  S.  501, 
26  S.  Ct  138,  50  U.  S.  (L.  ed.)  288. 


(3)  Act  of  March  1,  1913  —  Webb  Kenyan  Act—  The  Act  of  Congress 
of  Mareh  1,  1913,  which  in  substance  prohibits  the  shipment  or  transporta- 
tion, from  one  state,  territory,  or  district  of  the  United  States  into  another 
state,  territory*  or  district  of  the  United  States,  of  intoxicating  liquors  which 
are  intended  "  by  any  person  interested  therein,  to  be  received,  possessed, 
or  sold,  or  in  any  manner  used,  either  in  the  original  package  or  otherwise, 
in  violation  of  any  law  of  such  state,  territory,  or  district."  is  a  valid 
exercise  of  the  power  of  Congress. 
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to  be  liquors  intended  to  be  received,  pos- 
sessed, sold,  or  in  any  manner  used  in 
violation  of  any  law  of  a  state,  it  was 
manifestly  not  the  intention  of  Congress 


to  remove  this  protection  from  any  other 
character  of  shipment.  Com.  e.  White, 
(1915)    166  Ky.  528,  169  S.  W.  469. 


Where  the  personal  use  of  intoxicating  liquors  is  not  prohibited,  a  state 
statute  prohibiting  the  importation  of  any  liquors  is  not  within  the  terms 
of  the  Webb-Kenyon  law,  and  is  invalid. 

Van  Winkle  v.  State,   (Del.  1914)   91  Atl.  385. 

n.  Exclusion  op  Imports. —  Congress,  by  an  exertion  of  its  power  to 
regulate  foreign  commerce,  has  the  authority  to  forbid  merchandise  carried 
in  such  commerce  from  entering  the  United  States. 

S.  Ct.  310,  56  U.  S.  (L.  ed.) 


The  Abby  Dodge  t\  U. 
390. 


S.,  (1912)  223  U.  S.  166, 


o.  Quality  of  Imports. —  It  is  competent  for  Congress,  by  statute,  to' 
establish  standards  and  provide  that  no  right  should  exist  to  import  teas 
from  foreign  countries  into  the  United  States,  unless  such  teas  should  be 
equal  to  the  standards. 


Buttfield  17.  Stranahan,  (1904)  192  U. 
S.  493,  24  S.  Ct.  349,  48  U.  *S.  (L.  ed.) 
525. 

The  Act  of  Congress  of  March  2,  1897, 
declaring  it  to  be  unlawful  for  any  per- 
son  to  import  or  bring  into  the  United 


States  any  tea  inferior  in  purity,  quality, 
and  fitness  for  consumption,  to  the  stand- 
ards established  under  the  provisions  of 
the  Act,  is  a  valid  exercise  of  the  con- 
stitutional power  of  Congress  to  regulate 
commerce.  Sang  Lung  v.  Jackson,  (1898) 
85  Fed.  504. 


p.  Admission  and  Exclusion  op  Aliens. —  Congress  has  the  power  to 
exclude  aliens  altogether  from  the  United  States,  or  to  prescribe  the  terms 
and  conditions  upon  which  they  may  enter,  and  may  have  its  declared 
policy  in  that  regard  enforced  exclusively  through  executive  officers,  with- 
out judicial  intervention. 


Lem  Moon  Sing  v.  U.  S.,  (1895)  158 
U.  S.  547,  15  S.  Ct.  967,  39  U.  S.  (L.  ed.) 
1082.  See  also  Lapina  v.  Williams,  (1914) 
232  U.  S.  78,  34  S.  Ct.  196,  58  U.  S. 
(L.  ed.)  515;  Bugajiwitz  c.  Adams, 
(1913)  228  U.  S.  585,  33  S.  Ct.  607,  57 
U.  S.  (L.  ed.)  978;  Japanese  Immigrant 
Case,  (1903)  189  U.  S.  97,  23  S.  Ct.  611, 
47  U.  S.  (L.  ed.)  721;  Choy  Gum  v. 
Backus,  (1916)  223  Fed.  487;  U.  8.  V. 
Rodgers,  (1911)  191  Fed.  970;  U.  S. 
v.  Williams,  (1910)  183  Fed.  904;  U.  8.  v. 
Williams,  (1910)  175  Fed.  274;  U.  S.  v. 
Rogers,  (1895)  65  Fed.  787. 

See  also  infra,  under  the  last  clause  of 
this  section,  giving  to  Congress  the  power 
"  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execu- 
tion the  foregoing  powers,  and  all  other 


powers  vested  by  this  Constitution  in  the 
government  of  the  United  States  or  in 
any  department  or  officer  thereof." 

The  power  to  exclude  or  expel  aliens, 
being  a  power  affecting  international  re- 
lations, is  vested  in  the  political  depart- 
ments of  the  government,  and  is  to  be 
regulated  by  treaty  or  by  Act  of  Congress, 
and  to  be  executed  by  the  executive  au- 
thority according  to  the  regulations  so 
established,  except  so  far  as  the  judicial 
department  has  been  authorized  by  treaty 
or  by  statute,  or  is  required  by  the  para- 
mount law  of  the  Constitution,  to  inter- 
vene. Fong  Yue  Ting  v.  U.  S.,  (1893) 
149  U.  S.  713,  13  S.  Ct.  1016,  37  U.  S. 
(L.  ed.)  905.  See  also  U.  S.  v.  North 
German  Lloyd  Steamship  Co.,  (1911)  185 
Fed.  158;   U.  S.  v.  Foong  King,    (1904) 
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132  Fed.  107;  U.  S.  v.  Lee  Huen,  (1902) 
118  Fed.  455;  In  re  Sing  Lee,  (1893) 
54  Fed.  336. 

The  right  of  a  nation  to  expel  or  de- 
port foreigners,  who  have  not  been  natur- 
alized or  taken  any  steps  towards  becom- 
ing citizens  of  the  country,  rests  upon 
the  same  grounds,  and  is  as  absolute  and 
unqualified,  as  the  right  to  prohibit  and 
prevent  their  entrance  into  the  country. 
The  power  of  Congress,  therefore,  to  expel, 
like  the  power  to  exclude,  aliens,  or  any 
specified  class  of  aliens,  from  the  country, 
may  be  exercised  entirely  through  execu- 
tive officers;  or  Congress  may  call  in  the 
aid  of  the  judiciary  to  ascertain  any  con- 
tested facts  on  which  an  alien's  right  to 
be  in  the  country  has  been  made  by  Con- 
gress to  depend;  and  may  provide  a  sys- 
tem of  registration  and  identification  of 
the  members  of  that  class  within  .  the 
country,  and  take  all  proper  means  to 
carry  out  the  system  which  it  provides. 
Fong  Yue  Ting  v.  U.  S.,  (1893)  149 
IT.  S.  714,  13  S.  Cf.  1016,  37  U.  S.  (L. 
ed.)  905. 

"  It  is  an  accepted  maxim  of  interna- 
tional law  that  every  sovereign  nation 
•has  the  power,  as  inherent  in  sovereignty, 
and  essential  to  self-preservation,  to -for- 
bid the  entrance  of  foreigners  within  its 
dominions,  or  to  admit  them  only  in  such 
cases  and  upon  such  conditions  as  it  may 
see  fit  to  prescribe.  In  the  United  States 
this  power  is  vested  in  the  national  gov- 
ernment, to  which  the  Constitution  has 
committed  the  entire  control  of  interna- 
tional relations,  in  peace  as  well  as  in 
war.  It  belongs  to  the  political  depart- 
ment of  the  government,  and  may  be 
exercised  either  through  treaties  made  by 
the  President  and  Senate,  or  through 
statutes  enacted  by  Congress,  upon  whom 
the  Constitution  has  conferred  power  to 
regulate  commerce  with  foreign  nations, 
including  the  entrance  of  ships,  the  im- 
portation of  goods  and  the  bringing  of 
persons  into  the  ports  of  the  United 
States;  to  establish  a  uniform  rule  of 
naturalization;  to  declare  war,  and  to 
provide  and  maintain  armies  and  navies; 
and  to  make  all  laws  which  may  be  neces- 
sary and  proper  for  carrying  into  effect 
these  powers  and  all  other  powers  vested 
by  the  Constitution  in  the  government  of 
the  United  States  or  in  any  department 
or  officer  thereof."  Nishimura  Ekiu  v. 
U.  S.,  (1892)  142  U.  S.  659,  12  S.  Ct. 
336,  35  U.  S.  (L.  ed.)  1146.  See  also 
Wong  Wing  v.  U.  S.,  (1896)  163  U.  8. 
228,  16  S.  Ct.  977,  41  U.  S.  (L.  ed.)  140; 
Chinese  Exclusion  Case,  (1889)   130  U.  S. 


581,  9  S.  Ct.  623,  33  U.  S.  (L.  ed.)  1068; 
U.  S.  v.  Chu  Chee,   (1899)   93  Fed.  797. 

The  "Assisted  Immigration  Act"  of 
Feb.  26,  1885,  enacting  "that,  for  every 
violation  of  any  of  the  provisions  of  sec.  1 
of  this  Act,  the  person,  partnership,  com- 
pany, or  corporation  violating  the  same, 
by  knowingly  assisting,  encouraging,  or 
soliciting  the"  migration  or  importation  of 
any  alien  or  aliens,  foreigner  or  foreign- 
ers, into  the  United  States,"  etc.,  '*  to 
perform  labor  or  service  of  any  kind, 
under  contract  or  agreement,  express  or 
implied,  parol  or  special,  with  such  alien 
or  aliens,  foreigner  or  foreigners,  previ- 
ous to  becoming  residents  or  citizens  of 
the  United  States,  shall  forfeit  and  pay 
for  every  such  offense  the  sum  of  $1,000," 
is  a  valid  exercise  of  the  power  of  Con- 
gress "  to  regulate  commerce  with  foreign 
nations."  As  the  power  of  regulating 
commerce  extends  to  every  species  of 
intercourse  with  foreign  nations,  it  is 
difficult  to  conceive  why  Congress  may  not 
inhibit  the  immigration  of  any  class  of 
persons  which  may  seem  to  it  an  undesir- 
able addition  to  the  population  of  the 
country.  "  It  was  undoubtedly  compe- 
tent for  Congress  to  have  gone  still 
further,  and  provided  for  the  return  of 
such  laborers  to  their  own  country,  as 
was  done  in  the  other  acts  inhibiting  the 
entry  of  lunatics,  paupers,  and  Chinese; 
but  the  Act  is  not  to  be  deemed  uncon- 
stitutional because  the  legislature  has  not 
seen  fit  to  use  all  the  weapons  it  held  in 
its  hands,  or  apply  unnecessarily  harsh 
remedies."  U.  S.  t\  Craig,  (1886)  28 
Fed.  796. 

Under  this  clause,  Congress  has  full 
power  over  the  exclusion  of  aliens.  It 
mav  exclude  some  and  admit  others,  and 
has"  the  right  to  make  that  exclusion 
effective  by  punishing  those  who  assist  in 
introducing,  or  attempting  to  introduce, 
aliens  in  violation  of  its  prohibition.  Lees 
v.  U.  S.,  (1893)  150  U.  S.  480,  14  S.  Ct. 
163,  37  U.  S.   (L.  ed.)    1150. 

Admission  of  aliens  under  contract  to 
labor.— The  Act  of  Congress  providing 
that  any  alien  passenger  arriving  in  any 
ship  or  vessel,  who  comes  under  contract 
or  agreement,  parol  or  special,  express  or 
implied,  made  previous  to  the  importation 
or  migration  of  such  alien,  to  perform 
labor  or  services  of  any  kind  in  the 
United  States,  shall  not  be  permitted  to 
land,  is  a  valid  exercise  of  the  power  of 
Congress  "to  regulate  commerce  with 
foreign  nations."  In  re  Florio,  (1890) 
43  Fed.  114. 


Excluding  persons  afflicted  with  loathsome  or  contagious  disease. —  The  Act 
of  Congress  of  March  3,  1903,  prohibiting  the  admission  of  aliens  afflicted 
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with  a  loathsome  or  with  a  dangerous  contagious,  disease,  and  authorizing 
the  secretary  of  commerce  and  labor,  upon  a  certificate  of  a  medical 
inspector,  to  exact  a  penalty  of  one  hundred  dollars  for  each  violation  and 
to  refuse  clearance  papers  while  such  penalty  remains  unpaid,  is  valid. 

Oceanic  Steam  Nav.  Co.  v.  Stranahan,  the  vessel  or  its  owners,  as  the  statute 

(1909)  214  U.  S.  320,  29  S.  Ct.  671,  requires.  We  think  it  is  also  certain 
53  U.  S.  (L.  ed.)  1013,  the  court  saying:  that  the  power  thus  lodged  in  the  Secre- 
"  In  other  words,  the  power  to  impose  the  tary  of  Commerce  and  Labor  was  intended 
exaction  which  the  statute  confers  on  the  to  be  exclusive,  and  that  its  exertion  was 
Secretary  is  lodged  in  that  officer  only  authorized  as  the  result  of  the  probative 
when  it  results  from  the  official  medical  force  attributed  to  the  official  medical 
examination  at  the  point  of  arrival  not  examination  for  which  the  statute  pro- 
only  that  an  alien  is  afflicted  with  one  vides,  and  that  the  power  to  refuse  clear- 
of  the  prohibited  diseases,  but  that  the  ance  to  vessels  was  lodged  for  the  express 
stage  of  the  malady  as  disclosed  by  the  purpose  of  causing  both  the  imposition  of 
examination  establishes  that  the  alien  the  exaction  and  its  collection  to  be  acts 
was  suffering  with  the  disease  at  the  of  administrative  competency,  not  requir- 
time  of  embarkation,  and  that  such  fact  ing  a  resort  to  judicial  power  for  their 
would  have  been  then  discovered  had  the  enforcement." 

medical  examination  been  then  made  by 

Prohibiting  keeping  alien  for  immoral  purpose — The  Act  of  Congress  of 
February  20,  1907,  chap.  1134,  34  Stat,  at  L.  898,  section  3,  so  far  as  it 
makes  it  punishable  to  keep  for  any  immoral  purpose  an  alien  woman  within 
three  years  after  she  shall  have  entered  the  United  States,  is  invalid. 

Keller  v.  U.  S.,   (1909)   213  U.  S.  138,  regulating   the   admission   of   aliens   and 

29  S.   Ct.   470,   53   U.   S.    (L.   ed.)    737,  excluding  anarchists,  of  March  3,  1903,  is 

16  Ann.  Cas.  1066.     See  also  Ex  p.  Lair,  •  within   the  power  given   to   Congress  to 

(1910)  177  Fed.  789.  regulate  commerce  with  foreign  nations. 

U.    S.    t?.    Williams,    (1904)     194    U.    S. 
Excluding      anarchists.— The      statute       290,  24  S.  Ct.  719,  48  U.  S.  (L.  ed.)  979. 

An  Act  of  Congress  levying  a  duty  of  fifty  cents  for  each  and  every  pas- 
senger not  a  citizen  of  the  United  States  who  shall  come  by  steam  or  sail 
vessel  from  a  foreign  country  is  within  the  power  of  Congress,  as  the  sum 
demanded  is  not  a  tax  or  duty  within  the  meaning  of  the  Constitution,  but 
is  a  mere  incident  in  the  regulation  of  commerce  —  of  that  branch  of 
foreign  commerce  which  is  involved  in  immigration. 

Head  Money  Cases,    (1884)    112  U.  6.       Thingvalla  Line  v.  U.  S.,   (1889)    24  Ct. 
595,  5  S.  Ct  247,  2  U.  S.    (L.  ed.)    798,       CI.  255. 
affirming   (1883)    18  Fed.   135.     See  also 

The  mode  or  manner  of  ascertaining  the  fact  of  citizenship  as  a  means  for 
excluding  or  expelling  aliens  is  exclusively  within  the  power  of  Congress, 
acting  within  its  constitutional  limitations,  to  determine. 

U.  S.  v.  Lee  Huen,  (1902)  118  Fed.  455.  enough  to  give  Congress  power  to  confer 

See   also   Healy    v.   Backus,    (1915)    221  jurisdiction   on   its   officers   to   determine 

Fed.  358.  all  questions  of  the  right  of  persons  to 

enter    the    United    States,    including    the 

"The  constitutional   power   of  the   de-  facts  on  which  depends  that  of  citizen- 

partment   of   commerce   and   labor   under  ship."    In  re  Sing  Tuck,  (1903)   126  Fed. 

the  interstate  and  foreign  commerce  clause  398. 
of   the  Constitution    seems    to    be    broad 
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q.  Food  and  Drugs  Generally. —  The  Act  of  Congress  of  June  30, 1906, 
ch&p.  3915,  34  Stat,  at  L.  768,  known  as  the  Pure  Food  and  Drug  Act, 
authorizing. a. prpce^dmg  in  rem  to  seize  and  confiscate  food,,  is  valid  as 
applied  to  articles  which  have  been  the  subject  of  interstate  transportation 
and  are  still  in  the  original  packages  in  the  hands  of  the  importer. 


Hipolite  Egg  Co.  v.  U.  S.,  (1911)  220 
U.  S.  45,  31  S.  Ct.  364,  55  U.  S.  (L.  ed.) 
'364.  Replying  to  a  contention  that  the 
Act  of  Congress  cannot  be  applied  to 
articles  after  they  have  become  incorpo- 
rated with  the  mass  of  property  by  the 
act  of  the  importer,  the  court  said :  "  We 
are  dealing,  it  must  be  remembered,  with 
illicit  articles  —  articles  which  the  law 
seeks  to  keep  out  of  commerce,  because 
they  are  debased  by  adulteration,  and 
which  law  punishes  them  (if  we  may  so 
express  ourselves)  and  the  shipper  of 
them.  There  is  no  denial  that  such  iB 
the  purpose  of  the  law,  and  the  only  limi- 
tation of  the  power  to  execute  such  pur- 
pose which  is  urged  is  that  the  articles 
must  be  apprehended  in  transit  or  before 
they  have  become  a  part  of  the  general 
mass,  of  property  of  the  state.  In  other 
words,  the  contention  attempts  to  apply  . 
to  articles  of  illegitimate  commerce .  the 
rule  which  marks  the  line  between  the 
exercise  of  federal  power  and  state  power 
over  articles  of  legitimate  commerce.  The 
contention  misses,  the  question  in  the 
case.  There  is  here  no  conflict  of  national 
and  state  jurisdictions  over  property 
legally  articles  of  trade.  The  question 
here  is  whether  articles  which  are  out- 
laws of  commerce  may  be  seized  wherever 
found,  and  it  certainly  will  not  be  con- 
tended that  they  are  outside  of  the  juris- 
diction of  the  National  Government  when 
they  are  within  the  borders  of  a  state. 
The   question   in   the   case,    therefore   is, 


What  power  has  Congress  over  such  arti- 
cles? Can  they  escape  the  consequences 
of  their  illegal  transportation  by  being 
mingled  at  the  place  of  destination  with 
other  property?  To  give  them  such  im- 
munity would  defeat,  in  many  cases,  the 
provision  for  their  confiscation,  and  their 
confiscation  or  destruction  is  the  especial 
concern  of  the  law." 

See  also  U.  S.  v.  Seventy  Four  Cases 
of  Grape  Juice,  (1910)  181  Fed.  629;  U, 
S.  u.  420  Sacks  of  Flour,  (1910)  180  Fed. 
518;  Shawnee  Milling  Co.  v.  Temple, 
(1910)   179  Fed.  517. 

Act  of  Congress  known  as  the  Pure 
Food  and  Drugs  Act,  section  8,  as 
amended  by  the  Act  of  August  23,  1912, 
valid.  Seven  Caaes  t\  U.  S.,  (1916)  239 
U.  S.  510,  36  S.  Ct.  190,  60  ¥.  S.  (L.  ed.) 
411. 

The  object  of  the  statute  is  to  prevent 
the  misuse  of  the  facilities  of  interstate 
commerce  in  conveying  to  and  placing  be- 
fore the  consumer  misbranded  and  adul- 
terated articles  of  medicine  or  food,  and 
in  order  that  its  protection  may  be 
afforded  to  those  who  are  intended  to  re- 
ceive its  benefits  the  brands  regulated 
must  be  upon  the  packages  intended  to 
reach  the  purchaser.  McDermott  «?.  Wia- 
consln,  (1913)  228  U.  S.  115,  33  S.  Ot 
413,  57  U.  S.  (L.  ed.)  754,  Ann.  Cas. 
1915A  39,  47  L.  R.  A.   (N.  S.)   984. 


The  Pure  Food  and  Drugs  Act,  in  providing  for  the  seizure  of  goods  not 
branded  or  misbranded,  while  they  remain  "  unsold  "  after  the  original 
packages  have  been  broken  by  the  importer,  is  valid. 


McDermott  v.  Wisconsin,  (1913)  228  U. 
S.  115,  33  S.  Ct.  413,  57  U.  S.  (L.  ed.) 
754,  Ann.  Cas.  1915A  39,  47  L.  R.  A. 
(N.  S.)  984,  wherein  the  court  said: 
"  The  doctrine  of  original  packages  had 
its  origin  in  the  opinion  of  Chief  Justice 
Marshall  in  Brown  v.  Maryland,  already 
referred  to.  It  was  intended  to  protect 
the  importer  in  the  right  to  sell  the  im- 
ported goods  which  was  the  real  object 
and   purpose   of   importation.    To   deter- 


mine the  time  when  an  article  passes  out 
of  interstate  into  state  jurisdiction  for 
the  purpose  of  taxation  is  entirely  differ- 
ent from  deciding  when  jib  article  which 
has  violated  a  federal  prohibition  becomes 
immune.  The  doctrine  was  not  intended  to 
limit  the  right  of  Congress,  now  asserted, 
to  keep  the  channels  of  interstate  com- 
merce free  from- the  carriage  of  injurious 
or  fraudulently  branded  articles  and  to 
choose  appropriate  means  to  that  end." 


r.  Game. —  The  provisions  of  the  Act  of  Congress  of  May  25, 1900,  known 
as  the  Lacey  Act,  prohibiting  the  shipment  or  transportation  in  interstate 
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sommerce  of  game  killed  in  violation  of  the  local  laws,  atod  requiring  all- 
packages  containing  game  shipped  in  interstate  commerce  to  be  plainly 
marked  showing  the  name  and  address  of  the  shipper  and  the  nature  of  the 
sontents,  and  making  the  violation  of  such  provisions  a  criminal  offense, 
are  within  the  powers  of  Congress. 

Rupert  v.  U.  S.,    (1910)    181   Fed.  87.  regulations  prescribing  closed  seasons,  are 

invalid.     U.  S.  v.  McCullagh,  (1915)   221 

The  provisions  of  the  Act  of  Congress  Fed.  288;   U.  S.  v.  Shauver,   (1914*)    214 

>f  March  4,  1913,  chap.  145,  deeming  mi-  Fed.   154;    State  v.  Sawyer,    (1915)    113 

gratory  birds  to  be  under  the  protection  Me.  458,  94  Atl.   886,  Ann.  Cas.   1917D 

Df    the    United    States,    and    authorizing  650,  L.  R.  A.  1915F  1031. 
the  department  of  Agriculture  to  adopt 

*.  Opium. —  The  Act  of  Congress  of  December  17,  1914,  providing  for 
the  registration  of  produce,  manufacture  or  deal  in  opium,  and  in  declaring 
in  section  8  that  it  is  unlawful  for  "  any  person  "  who  is  not  registered 
and  has  not  paid  the  tax  to  have  in  his  possession  pv  control  any  of  the  said 
drugs,  and  "  such  possession  or  control  "  is  made  presumptive  evidence 
of  a  violation  of  the  statute,  must,  in  order  to  maintain  its  validity,  be  con- 
strued to  mean,  not  any  person  in  the  United  States,  but  the  persons 
included  in  the  class  with  which  the  statute  undertakes  to  deal,  that  is,  the 
persons  who  are  required  to  register  by  section  one  of  the  act. 

U.  S.  v.  Jin  Fuey  Moy,  (1916)  241  U.  The  provisions  of  the  Act  of  Congress 

S.  394,  36  S.  Ct.  658,  60  U.  S.   (L.  ed.)  of  February  9,   1909,  declaring  it  to  be 

1061,   Ann.    Cas.    1917D    854.     See    also  a  crime  to  engage  in  a  conspiracy  to  un- 

Steinfeldt  c.  U.  S.,  (1915)   219  Fed.  879.  lawfully   receive,    conceal,    and    facilitate 

"They  are  exclusively  foreign  products,  *he  transportation   of   opium  which  haa 

and  it  is  entirely  within  the  power  of  bfn  wrongfaUy  imported  with  knowledge 

Congress,  in  the  interest  of  the  general  of  such  prerious,  illegal  importation,  are 

welfare    to  exclude  their  importation  en-  weI1  Wlthin  the  Power  of  Congress.     Bro- 

iS^otU^T^t^^S^^L  lan   *   U'   S"    <1916>    236   U'   S-   216'   * 

them 'in  this  country  that  their  importa-  s;  Ct.  285,  59  U.  S.    (**<£•)    W4.     See 

tions  may  be  traced."    U.  S.  v.  Charter,  £■*  9hePard  *  U-  S"    <1916>   236  **- 

(1915)   227  Fed.  331.     See  also  U.  & •  c.  i6'  ■  .    . 

Brown,  (1915)  224  Fed.  135. 

t.  Oil.— The  Act  of  Congress  of  March  2,  1867,  sec.  29,  declaring 
"  that  no  person  shall  mix  for  sale  naphtha  and  illuminating  oils,  or  shall 
knowingly  sell  or  keep  for  sale,  or  offer  for  sale  such  mixture,  or  shall  sell 
or  offer  for  sale  oil  made  from  petroleum  for, illuminating  purposes,  inflam- 
mable at  less  temperature  or  fire-test  than  110  degrees  Fahrenheit ;  and  any 
person  so  doing,  shall  be  held  to  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  by  indictment  or  presentment  in  any  court  of  the  United  States 
having  competent  jurisdiction,  shall  be  punished  by  a  fine,  etc.,  and  by 
imprisonment,"  etc.,  was  held  to  be  a  police  regulation  relating  exclusively 
to  the  internal  trade  of  the  state,  and  to  have  effect  only  where  the  legisla- 
tive authority  of  Congress  excludes,  territorially,  all  state  legislation,  as, 
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for  example,  in  the  District  of  Columbia.    Within  state  limits,  it  can  have 
no  constitutional  operation. 

U.  S.  v.  Dewitt,  (1869)  9  Wall.  44,  19  U.  S.  (L.  ed.)  593. 

u.  Sponges. —  The  Act  of  Congress  of  June  20, 1906,  making  it  unlawful 
to  land,  deliver,  cure,  or  offer  for  sale  at  any  port  or  place  in  the  United 
States,  any  sponges  taken  by  means  of  diving  or  diving  apparatus  from 
the  waters  of  the  Gulf  of  Mexico  or  Straits  of  Florida,  cannot  be  applied 
to  sponges  taken  from  the  territorial  waters  of  a  state  but  must  be  con- 
strued as  confined  to  sponges  taken  outside  of  such  waters. 

The  Abby  Dodge  v.  U.  S.,  (1912)  223  U.  S.  166,  32  S.  Ct.  310,  56  U.  S.  (L.  ed.)  390. 

v.  Transportation  of  Women  for  Immoral  Purposes. —  The  Act  of  Con- 
gress of  June  25,  1910,  entitled  "An  act  to  further  regulate  interstate  and 
foreign  commerce  by  prohibiting  the  transportation  therein  for  immoral 
purposes  of  women  and  girls,  and  for  other  purposes,' '  is  a  valid  exercise 
of  the  power  of  Congress. 

Hoke  v.  U.  S.,   (1913)    227  U.  S.  308,  U.   S.    (L.   ed.)    631;    Johnson  c.   U.   S., 

33  S.  Ct.  281,  57  U.  S.  (L.  ed.)  523,  Ann.  (1914)     215    Fed.    679;    Paulsen    t>.    U. 

Cas.  1913E  905,  43  L.  R.  A.   (N.  S.)   906.  6.,  (1912)    199  Fed.  423;  Kalen  v.  U.  S., 

See  also  Wilson  v.  U.  S.,   (1914)    232  U.  (1912)    196  Fed.   888;   U.   S.  f?.  Warner, 

S.  563,  34  S.  Ct.  347,  58  U.  S.   (L.  ed.)  (1911    188    Fed.    682;    U.    S.    v.    West- 

728;   Harris  t>.  U.  S.,    (1913)    227  U.  S.  man,  (1910)   182  Fed.  1017. 
340,  33  S.  Ct.  289,  57  U.  S.  (L.  ed.)  534; 

Athanasaw  v.  U.   S.,    (1913)    227   U.   S.  Not  limited   to   commercialized  vice. — 

326,  33  S.  Ct.  285,  57  U.  S.  (L.  ed.)  528,  Caminetti  r.  U.  S.,  (1917)  242  U.  S.  470, 

Ann.  Cas.  1913E  911;   Bennett  v.  U.  S.,  37  S.  Ct.  192,  61  U.  S.  (L.  ed.)  442,  Ann. 

(1913)   227  U.  S.  333,  33  S.  Ct.  288,  57  Cas.  1917B  1168. 

w.  Obscene  Publications. —  The  Act  of  Congress,  section  245  of  the 
Penal  Code,  declaring  it  an  offense  knowingly  to  deposit  with  an  express 
company  an  obscene,  lewd,  lascivious,  or  filthy  book,  for  carriage  from  one 
state  to  another  state,  is  valid. 

Clark  v.  U.  S.,  (1914)  211  Fed.  916. 

Prohibiting  importation  of  prize  fight  films. —  The  Act  of  Congress  of  July 
31,  1912,  prohibiting  the  importation  and  the  interstate  transportation  of 
prize  fight  films  or  pictorial  representations  of  prize  fights,  is  valid. 

Weber  t>.  Freed,  (1915)  239  U.  S.  325,  36  S.  Ct.  131,  60  U.  S.  (L.  ed.)  308,  Ann. 
Cas.  1916C  317.    See  also  U.  S.  v.  Johnston,  (1916)  232  Fed.  970. 

x.  Trademarks. —  Legislation  respecting  trademarks,  which  is  not  con* 
fined  to  the  case  of  a  trademark  used  in  foreign  or  interstate  commerce, 
but  which  has  the  broad  purpose  of  establishing  a  universal  system  of  trade- 


Art.  I,  sec.  8] 


CONSTITUTION 


507 


mark  registration  for  the  benefit  of  all  who  had  already  used  a  trademark, 
or  who  wished  to  adopt  one  for  the  future,  without  regard  to  the  character 
of  the  trade  to  which  it  was  to  be  applied  or  the  residence  of  the  owner,  is 
not  within  the  power  of  Congress  under  this  clause. 

in  foreign  commerce  and  commerce  with 
the  Indian  tribes."  U.  S.  v.  Koch,  (1889) 
40  Fed.  250.  See  also  A.  Leschen,  etc., 
Rope   Co.    v.    Broderick,    etc.,    Rope   Co., 

(1906)  201  U.  S.  166,  26  S.  Ct.  425,  50 
U.  S.   (L.  ed.)   710;  Rossman  t?.  Garnier, 

(1914)   211  Fed.  401. 


Trade-Mark  Cases,  (1879)  100  U.  S. 
98,  25  U.  S.  (L.  ed.)  550.  See  also 
Leidersdorf  tf.  FHnt,  (1878)  8  Biss.  (U. 
S.)   327,  15  Fed.  Cas.  No.  8,219. 

"In  what  are  known  as  the  Trade- 
Mark  Cases,  reported  in  100  U.  S.  82, 
25  U.  S.  (L.  ed.)  550,  the  Supreme  Court 
decided  that  the  Act  of  1870  was  beyond 
the  power  of  Congress.  It  suggested  in 
the  opinion  that  under  the  '  commerce 
clause/  perhaps,  Congress  had  the  power 
to  legislate  with  reference  to  trademarks 
used  in  commerce  between  this  country 
and  foreign  nations,  between  the  states, 
and  with  the  Indian  tribes.  Immediately 
thereafter  the  Act  of  1881  was  passed 
by  Congress,  providing  for  the  registra- 
tion of  trademarks  which  might  be  used 


In  Elgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Case  Co.,  (1901)  179  U.  S.  677, 
21  S.  Ct.  270,  45  U.  S.  (L.  ed.)  365, 
the  court  refrained  from  discussing  the 
constitutionality  of  the  Act  of  Congress 
of  March  3,  1881,  on  affirming  a  decree 
of  dismissal  in  (1899)  94  Fed.  667,  for 
want  of  jurisdiction,  the  constitutional 
question  not  having  been  raised  in  the 
lower  court. 


y.  Lottery  Tickets. —  The  power  to  prohibit  the  carriage  of  lottery 
tickets  is  included  in  the  plenary  power  of  Congress  to  regulate  commerce 
among  the  several  states. 


Lottery  Case,  (1903)  188  U.  S.  354, 
23  S.  Ct.  321,  47  U.  S.  (L.  ed.)  492, 
wherein' the  court  said:  "Lottery  tickets 
are  subjects  of  traffic  and  therefore  are 
subjects  of  commerce,  and  the  regulation 


of  the  carriage  of  such  tickets  from  state 
to  state,  at  least  by  independent  carriers, 
is  a  regulation  of  commerce  among  the 
several  states."  See  also  Reilley  V.  U. 
S.,  (1901)   106  Fsd.  896; 


z.  Embargo. —  Every  subject  falling  within  the  legitimate  sphere  of  com- 
mercial regulation  may  be  partially  or  wholly  excluded,  when  either  meas- 
ure shall  be  demanded  by  the  safety  or  by  the  important  interests  of  the 
entire  nation.  Such  exclusion  cannot  be  limited  to  particular  classes  or 
descriptions  of  commercial  subjects ;  it  may  embrace  manufactures,  bullion, 
coin,  or  any  other  thing.  The  power,  once  conceded,  may  operate  on  any 
and  every  subject  of  commerce  to  which  the  legislative  discretion  may 
apply  it 


U.  S.  v.  Marigold,  (1850)  9  How.  566, 
13  U.  S.   (L.  ed.)   257. 

"The  universally  acknowledged  power 
of  the  government  to  impose  embargoes 
must  also  be  considered  as  showing  that 
all  America  is  united  in  that  construc- 
tion which  comprehends  navigation  in  the 
word  commerce."  Per  Marshall,  J.,  in 
Gibbons  v.  Ogden,  (1824)  9  Wheat.  191, 
6  U.  S.  (L.  ed.)  23. 

The  power  to  regulate  commerce  is  not 
to  be  confined  to  the  adoption  of  measures 


exclusively  beneficial  to  commerce  itself 
or  tending  to  its  advancement;  but  in  our 
national  system,  as  in  all  modern  sover- 
eignties, it  is  also  to  be  considered  as  an 
instrument  for  other  purposes  of  general 
policy  and  interest.  The  mode  of  its 
management  is  a  consideration  of  great 
delicacy  and  importance;  but  the  national 
right  or  power,  under  the  Constitution, 
to  adapt  regulations  of  commerce  to  other 
purposes  than  the  mere  advancement  of 
commerce  is  unquestionable.  U  S.  v.  The 
William,  (1808)  2  Hall  L.  J.  255,  28  Fed. 
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Cas.  No.  16,700,  holding  that  the  Act  of  States,"  and  the  first  supplementary  Act 

Dec.   22,    1807,   entitled   "An    act   laying  of  Sept.  9,   1808,  known  as  the  embargo 

an  embargo  on  all  ships  and  vessels  in  laws,  were  not  invalid  as  unconstitutional 

the    ports    and    harbors    of    the    United  restrictions  on  commerce. 

al.  Slave  Trade. —  Congress  had  power,  under  this  clause  and  the 
clause  giving  to  Congress  the  power  to  punish  piracies  and  felonies  on  the 
high  seas,  to  suppress  the  slave  trade  by  passing  all  laws  necessary  and 
proper  for  that  purpose. 


Charge  to  Grand  Jury,  (1859)  3  Phila. 
tPa.)   527,  30  Fed.  Oas.  No.  18,269a. 

Congress  has  the  constitutional  power 
to  prohibit  foreign  slave  trade,  and  to 
pass  laws  necessary  and  proper  to  carry 
into  execution  that  power.  It  is  clear, 
from  the  nature  of  the  subject  and  the 
manner  in  which  it  is  introduced  and 
expressed  in  the  Constitution,  as  under 
the  provision  of  sec.  9,  art.  1,  forbidding 
the  prohibition  by  Congress  prior  to  the 
year  1808  of  the  migration  or  importa- 
tion of  such  persons  as  any  of  the  states 
shall  think  proper  to  demand,  that  this 


power  is  part  of  the  power  conferred  upon 
Congress  over  foreign  commerce.  The 
power  of  state  sovereignty  as  respects 
negroes  imported  as  slaves  is  surrendered 
only  so  far  as  to  allow  the  prohibition 
of  such  importation,  and,  as  a  means  to 
this,  the  removal  of  negroes  unlawfully 
imported.  The  power  to  prescribe  and 
protect  the  rights  of  such  negroes  after 
the  importation  is  entirely  complete  and 
ended,  and  they  have  become  mingled 
with  the  mass  of  the  population  of  the 
state,  is  exclusively  in  the  state  govern- 
ment. U.  S.  tJ.  Gould,  (1860)  8  Am.  L. 
Reg.  525,  25  Fed.  Cas.  No.  15,239. 


V.  When  Protection  of  Clause  Attaches 

1.  Shipped  or  Entered  with  Common  Carrier. —  Goods  do  not  cease  to  be 
part  of  the  general  mass  of  property  in  the  state,  subject  as  such  to  its 
jurisdiction  and  to  taxation  in  the  usual  way,  until  they  have  been  shipped, 
or  entered  with  a  common  carrier  for  transportation  to  another  state,  or 
have  been  started  upon  such  transportation  in  a  continuous  route  or 
journey. 


Coe  v.  Errol,  (1886)  116  U.  S.  527, 
6  S.  Ct.  475,  29  U.  S.  (L.  ed.)  715,  affirm- 
ing (18S2)  62  N.  H.  303.  See  also  Texas, 
etc.,  R.  Co.  t\  Sabine  Tram  Co.,  (1913) 
227  U.  S.   Ill,  33  S.  Ct.  229,  57   U.   S. 


(L.  ed.)  442;  Southern  Pac.  Terminal  Co. 
v.  Interstate  Commerce  Commission,  219 
U.  S.  498,  31  S.  Ct.  279,  55  U.  S.  (L.  ed.) 
310. 


When  goods  have  been  put  on  board  a  vessel  plying  entirely  within  a  state, 
which  are  destined  and  marked  for  other  states,  interstate  commerce  has 
begun. 


The  Daniel  Ball,  (1870)  10  Wall.  565, 
19  U.  S.  (L.  ed.)  999,  wherein  the  court 
said:  "The  fact  that  several  different 
and  independent  agencies  are  employed  in 
transporting  the  commodity,  some  acting 
entirely  in  one  state  and  some  acting 
through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  trans- 
action. To  the  extent  in  which  each 
agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  Congress." 


"Any  carriage  of  goods  which  crosses 
a  state  line  is  interstate  commerce;  and 
the  fact  that  transportation  from  one 
state  to  another  is  accomplished  in  whole 
or  in  part  through  the  agency  of  inde- 
pendent and  unrelated  carriers  up  to  and 
from  the  state  line  does  not  affect  the 
character  of  the  transaction  in  this  re- 
spect. For,  whenever  an  article  destined 
to  a  place  without  the  state  is  shipped 
or  started  therefor,  it  becomes  the  subject 
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of  interstate  commerce,  and  the  carriers  saving,  protecting,  and  preserving  them, 
employed  in  the  transportation  thereof,  were  not  in  course  of  transportation 
although  neither  of  them  may  pass  from  within  the  meaning  of  the  commerce 
one  state  to  the  other,  are  subject,  as  in-  clause  when  it  was  not  the  intention  of 
struments  of  such  commerce,  to  national  the  owner  to  ship  to  the  lumber  mills 
legislation  and  control."  Ex  p.  Koehler,  outside  of  the  state  during  any  one  sum- 
(1887)  30  Fed.  869.  See  Chicago,  etc.,  R.  mer  any  more  than  sufficient  for  its  pur- 
Co.  v.  Becker,  (1888)  35  Fed.  885.  pose.    Diamond  Match  Co.  t>.  Ontonagon, 

(1903)    188  U.  S.  96,  23  S.  Ct.  266,  47 

Logs  cut  and  put  in  streams  by  an  U.  S.  (L.  ed.)  394. 
owner  of  lumber  mills  for  the  purpose  of 

2.  By  Actual  Delivery  to  Common  Carrier. —  Interstate  commerce  begins 
and  the  regulating  power  of  commerce  attaches,  when  the  commodity  or 
thing  traded  in  commences  its  transportation  from  the  state  of  its  produc- 
tion or  situs  to  some  other  state  or  foreign  country,  and  terminates  when 
the  transportation  is  completed,  and  the  property  has  become  a  part  of  the 
general  mass  of  the  property  in  the  state  of  its  destination.  When  the 
commerce  begins  is  determined,  not  by  the  character  of  the  commodity, 
nor  by  the  intention  of  the  owner  to  transfer  it  to  another  state  for  sale, 
nor  by  his  preparation  of  it  for  transportation,  but  by  its  actual  delivery 
to  a  common  carrier  for  transportation,  or  the  actual  commencement  of  its 
transfer  to  another  state.  At  that  time  the  power  and  regulating  authority 
of  the  state  ceases,  and  that  of  Congress  attaches  and  continues,  until  it  has 
reached  another  state,  and  become  mingled  with  the  general  mass  of  prop- 
erty in  the  latter  state. 

In  re  Greene,  (1892)  52  Fed.  113.    See  livered,    the    character    of    interstate    or 

also  U.  S.  v.  Boyer,  (1898)  85  Fed.  435.  foreign  commerce  attaches  thereto.    Hous- 
ton Direct  Nav.  Co.  f>.  Insurance  Co.  of 

When  a  commodity  has  been  delivered  North   America,    (1895)    89    Tex.    6,    32 

to  a  common  carrier,  to  be  transported  S.  W.  889,  59  Am.  St.  Rep.  17,  30  L.  R. 

on  a  continuous  voyage  or  trip  to  a  point  A.  713. 
beyond  the  limits  of  the  state  where  de- 

When  property  has  lawfully  commenced  to  more  as  an  article  of  commerce 
from  one  state  to  another,  it  becomes  the  subject  of  interstate  commerce, 
and  as  such  is  subject  only  to  national  regulation,  and  not  to  the  police 
power  of  the  state. 

Bennett  t?.  American  Express  Co.,  (1891)  83  Me.  236,  22  So.  159,  23  Am.  St.  Rep. 
774,  13  L.  R.  A.  33. 

3.  Intended  for  Export. —  The  products  of  a  state,  though  intended  for 
export  to  another  state  and  partially  prepared  for  that  purpose  by  being 
deposited  at  a  place  or  port  of  shipment  within  that  state,  are  liable  to  be 
taxed  like  other  property  within  the  state.  Such  property  may  be  taxed  as 
part  of  the  general  mass  of  property  in  the  state  at  the  regular  period 
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of  assessment  for  such  property  and  in  the  usual  manner,  it  not  being  in 
course  of  transportation  at  the  time. 


Coe  v.  Errol,  (1886)  116  U.  S.  524,  6 
S.  Ct.475,  29  U.  S.  (L.  ed.)  715,  in 
which  case  the  court  said :  "  There  must 
be  a  point  of  time  when  they  cease  to  be 
governed  exclusively  by  the  domestic  law 
and  begin  to  be  governed  and  protected 
by  the  national  law  of  commercial  regu- 
lation, and  that  moment  seems  to  us  to 
be  a  legitimate  one  for  this  purpose,  in 
which  they  commence  their  final  move- 
ment for  transportation  from  the  state 
of  their  origin  to  that  of  their  destina- 
tion. When  the  products  of  the  farm  or 
the  forest  are  collected  and  brought  in 
from  the  surrounding  country  to  a  town 
or  station  serving  as  an  entrepot  for  that 
particular  region,  whether  on  a  river  or 


a  line  of  railroad,  such  products  are  not 
yet  exports,  nor  are  they  in  process  of 
exportation,  nor  is  exportation  begun 
until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  state 
to  the  state  of  their  destination,  or  have 
started  on  their  ultimate  passage  to  that 
state.  Until  then  it  is  reasonable  to  re- 
gard them  as  not  only  within  the  state  of 
their  origin,  but  as  a  part  of  the  general 
mass  of  property  of  that  state,  subject 
to  its  jurisdiction,  and  liable  to  taxation 
there,  if  not  taxed  by  reason  of  their 
being  intended  for  exportation,  but  taxed 
without  any  discrimination,  in  the  usual 
way  and  manner  in  which  such  property 
is  taxed  in  the  state." 


The  purchase  of  property  for  exportation  does  not  free  it  from  state  control. 


Myers  v.  Baltimore  County,   (1896)   83 
Md.  385,  35  Atl.  144,  55  Am.  St.  Rep.  349. 

.  In  Carrier  v.  Gordon,  (1871)  21  Ohio 
St.  608,  an  action  to  enjoin  the  collection 
of  a  tax  assessed  upon  a  quantity  of  ship 
timber  owned  by  the  complainant,  the 
petition  stated  that  the  petitioner  was  a 
nonresident  of  the  state  at  the  time  the 
property  was  returned  by  the  assessor, 
and  for  a  year  preceding;  that  "  he  had 


purchased  "  the  property  "  in  said  county 
during  the  winter  and  spring  previous  to 
such  return,  intending  to  remove -the  same 
from  the  state  upon  the  opening  of  navi- 
gation ;  "  and  that  the  property,  "  at  the 
time  of  such  return,  remained  in  said 
township  temporarily  only,  until  it  could 
be  removed  by  the  usual  and  convenient 
means  of  transportation."  It  was  held 
that  the  property  was  subject  to  the  tax. 


The  fact  that  an  article  was  manufactured  for  export  to  another  states  does 
not  of  itself  make  it  an  article  of  interstate  commerce  within  the  meaning 
of  this  clause,  and  the  intent  of  the  manufacturer  docs  not  determine  the 
time  when  the  article  or  product  passes  from  the  control  of  the  state  and 
belongs  to  commerce. 


Kidd  t?.  Pearson,  (1888)  128  U.  S.  24, 
9  S.  Ct.  6,  32  U.  S.  (L.  ed.)  346,  affirm- 
ing Pearson  r.  International  Distillerv, 
(1887)  72  la.  348,  34  X.  W.  1.  See  also 
U.  S.  v.  E.  C.  Knight  Co.,  (1895)  156 
U.  S.  13,  15  S.  Ct.  249,  39  U.  S.  (L.  ed.) 
325.  See  Addvston  Pipe,  etc.,  Co.  t?.  U. 
S.,  (1889)  175  U.  S.  211,  20  S.  Ct.  96, 
44  U.  S.   (L.  ed.)   136. 

The  circumstance  that  an  article  is 
manufactured  and  orders  filled  for  ship- 
ment outside  of  the  state  does  not  alone 
make  it  an  article  of  interstate  commerce. 
People  v.  Niagara  Fruit  Co.,    (1902)    75 


App.  Div.   18,  77  N.  Y.  S.  805,  affirmed 
(1903)    173  N.  Y.  629,  66  N.  E.   1114. 

In  the  case  of  the  Cooper  Mfg.  Co.  v. 
Ferguson,  (1885)  113  U.  S.  727,  5  S.  Ct. 
739,  28  U.  S.  (L.  ed.)  1137,  Matthews, 
J.,  Blatchford  concurring,  held  that  mak- 
ing a  contract  in  Colorado  to  manufacture 
certain  machinery  in  Ohio,  to  be  there 
delivered  for  trans porat ion  to  the  pur- 
chasers in  Colorado,  was  commerce,  and 
within  the  exclusive  jurisdiction  of  Con 
gress.  Ware  i\  Hamilton  Brown  Shoe 
Co.,  (1890)    92  Ala.  149,  9  So.  136. 


Continuity  of  movement. —  Where  lumber  is  ordered,  manufactured,  and 
shipped  for  export,  on  a  local  bill  of  lading  to  a  port  in  the  same  state,  at 
which  place  it  is  immediately  unloaded  within  reach  of  the  ship's  tackle, 
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it  assumed  its  character  as  a  foreign  shipment  at  the  time  it  began  its  jour- 
ney, and  the  rate  from  the  original  point  of  shipment  to  the  port  must  be 
that  on  file  with  the  Interstate  Commerce  Commission. 


Texas,  etc.,  R.  Co.  v.  Sabine  Tram  Co., 
(1913)  227  U.  S.  Ill,  33  S.  Ct.  229,  57 
U.  S.   (L.  ed.)   442. 

The  internal  shipment  on  local  bills  of 
lading  to  a  port  within  the  state  of  goods 
intended  by  the  shipper  and  carrier  for 
export,  without  interruption  of  trans- 
portation to  their  destination  except  what 
is  necessary  for  transhipment  at  the  port, 
is  governed  by  the  rates  on  file  with  the 
interstate    commerce    commission;    it    is 


the  essential  character  of  the  commerce, 
not  the  accident  of  local  or  through  bills 
of  lading,  which  determines  federal  or 
state  control  over  it,  and  it  takes  its 
character  as  interstate  or  foreign  com- 
merce when  it  is  actually  started  in  the 
course  of  transportation  to  another  state 
or  to  a  foreign  country.  Railroad  Com- 
mission v.  Texas,  etc.,  R.  Co.,  (1913)  229 
U.  S.  336,  33  S.  Ct.  837,  57  U.  6.  (L. 
ed.)    1215. 


VI.  How  Long  Protection  of  Clause  Continues 
1.  In  General. —  The  power  given  by  this  clause  applies  to  articles  taken 
from  one  state  into  another,  until  they  become  mingled  with  arjd  a  part  of 
the  property  of  the  latter,  and  thereafter  protects  such  articles  from  any 
burden  imposed  by  reason  of  their  foreign  origin. 


Howe  Mach.  Co.  v.  Gage,  (1879)  100 
U.  S.  678,  25  U.  S.   (L.  ed.)   754. 

The  commercial  power  of  the  federal 
government  continues  until  the  commod- 
ity has  ceased  to  be  the  subject  of  dis- 
criminating legislation  by  reason  of  its 
foreign   character.     That  power  protects 


it,  even  after  it  has  entered  the  state, 
from  any  burdens  imposed  by  reason  of 
its  foreign  origin.  Welton  v.  Missouri, 
(1875)  91  U.  S.  282,  23  U.  S.  (L.  ed.) 
347,  reversing  State  v.  Welton,  (1874)  55 
Mo.  288.  See  also  Tierman  v.  Rinker, 
(1880)  102  U.  S.  127,  26  U.  S.  (L.  ed.) 
103. 


2.  Temporary  Detention  in  Transit. —  Property  at  an  intermediate  point 
between  the  place  of  shipment  and  ultimate  destination,  may  cease  to  be  the 
subject  of  interstate  commerce.  Necessarily,  however,  the  length  and  pur- 
pose of  the  interruption  of  transit  must  be  considered. 


General  Oil  Co.  v.  Crain,  (1908)  209 
U.  S.  211,  28  S.  Ct.  475,  52  U.  S.  (L.  ed.) 
754,  holding  that  oil  shipped  in  tanks 
to  a  distributing  point  in  a  state,  is  sub- 
ject there  to  taxation  and  inspection 
though  it  is  intended  for  further  trans- 
portation to  other  states  in  barrels  and 
other  smaller  vessels.  See  also  Diamond 
Match  Co.  v.  Ontonagon,  (1903)  188  U.  S.« 
96,  23  S.  Ot.  266,  47  U.  S.  (L.  ed.)  394; 
Kelley  r.  Rhoads,  (1903)  188  U.  S.  7,  23 
S.  Ct.  259,  47  U.  S.  (L.  ed.)  359;  Pitts- 
burg, etc.,  Coal  Co.  v.  Bates,  (1895)  156 
U.  S.  584,  15  S.  Ct.  415,  39  U.  8.  (L.  ed.) 
538;  Brown  i;.  Houston,  (1885)  114  U.  S. 
622,  5  S.  Ct.  1091,  29  U.  S.  (L.  ed.) 
257;  Delaware,  etc.,  Canal  Co.  v.  Com., 
(Pa.  1888)    17  Atl.  175. 

See    infra,    p.    718,    State    Taxation  — 
(25)     Taxation   of   Property   in    Transit. 


"When  freight  actually  starts  in  the 
course  of  transportation  from  one  state 
to  another  it  becomes  a  part  of  interstate 
commerce.  The  essential  nature  of  thp 
movement  and  not  the  form  of  the  bill 
of  lading  determines  the  character  of  the 
commerce  involved.  And  generally  when 
this  interstate  character  has  been  ac- 
quired it  continues  at  least  until  the 
load  reaches  the  point  where  the  parties 
originally  intended  that  the  movement 
should  finally  end."  Illinois  Cent.  R.  Co. 
v.  De  Fuentes,  (1915)  236  U.  S.  157, 
35  S.  Ct.  275,  59  U.  S.  (L.  ed.)  517. 

A  statute  which  requires  oil  to  be  in- 
spected before  it  is  "  sold  or  offered  for 
sale,"  does  not  interfere  with  interstate 
commerce.  Standard  Oil  Co.  v.  Graves, 
(1917)   94  Wash.  291,  162  Pac.  558. 
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Goal  belonging  to  a  dealer,,  in  transit  from  points  in  Pennsylvania,  through 
New  Jersey,  to  destinations  -outside  the  latter  state,  and  temporarily 
deposited  in  a  storage  yard  at  a  port  awaiting  the  arrival  of  bottoms  if  bot- 
toms are  not  on  hand  to  take  the  kind  of  coal  as  it  arrives  at  the  port,  is 
not  within  the  protection  of  this  clause. 

Susquehanna  Coal  Co.  v.  South  Amboy,  it.  The  products  in  neither  of  those 
(1913)  22S  U.  S.  665,  33  6.  Ct.  712,  57  cases  were  destined  for  sale  in  the  states 
U.  S.  (L'.  ed.)  1015,  the  court  saying:  where  stored;  the  delay  there  was  to  ue 
"  The  coal,  therefore,  was  not  in  actual  temporary,  a  postponement  of  their  trans- 
movement  through  the  state;  it  was  at  portatibn  to  their  destinations.  There 
rest  in  the  state,  and  was  to  be  handled  was,  however,  a  business  purpose  and  ad- 
and  distributed  from  there.  Therefore,  vantage  in  the  delay  which  was  availed 
the  principles  expressed  in  General  Oil  of,  and  while  it  was  availed  of,  the  pro- 
Co.  v.  Crain,  209  U.  S.  211,  and  Bacon  V.  ducts  secured  the  protection  of  the  state." 
Illinois,  227  U.  S.  504,  are  applicable  to 

Gar  waiting  for  train  to  be  made  up. — A  car  is  under  the  control  of  Congress 
while  in  the  act  of  making  its  interstate  journey,  and  is  equally  so  when 
waiting  for  the  train  to  be  made  up  for  the  next  trip. 

Johnson  v.  Southern  Pac.  Co.,  (1904)  196  U.  S.  22,  25  S.  Ct.  158,  49  U.  S.  (L.  ed.) 
363,  reversing  (1902)   117  Fed.  462. 

3.  Arrival  at  Place  of  Destination. —  The  point  of  time  when  the  pro- 
hibition ceases  and  the  power  of  the  state  to  tax  commences,  is  not  the 
instant  when  the  article  enters  the  country,  but  when  the  importer  has  so 
acted  upon  it  that  it  has  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  country,  which  happens  when  the  original  package  is  no 
longer  such  in  his  hands. 

Leisy  v.  Hardin,  (1890)  135  TJ.  S.  110,  solely  limited  while  the  commerce  is  in 
10  S.  Ct.  681,  34  TJ.  S.  (L.  ed.)  128.  See  actual  transportation,  but  extends  to  and 
also  Brown  t\  Maryland,  (1827)  12  Wheat.  includes  the  necessary  handling  and  de- 
419,  6  U.  S.  (L.  ed.)  678;  Emert  v.  livery  of  that  commerce  at  terminal 
Missouri,  (1895)  156  U.  S.  296,  15  S.  points.  It  is  necessary  to  the  interest  of 
Ct.  367,  39  U.  S.  (L.  ed.)  430;  U.  S.  t\  interstate  commerce  and  to  the  uniform- 
Gould,  (1860)  8  Am.  L.  Reg.  525,  25  ity  of  rule  that  should  apply  to  trans- 
Fed.  Cas.  No.  15,239;  McGregor  v.  Cone,  portation  of  that  character  of  commerce, 
(1898)  104  la.  465,  73  N.  W.  1041,  65  which  is  one  of  the  objects  intended  to 
Am.  St.  Rep.  522,  39  L.  R.  A.  484;  State  be  accomplished  by  reserving  this  power 
v.  Intoxicating  Liquors,  (1891)  83  Me.  solely  to  Congress,  that  it  should  retain 
158,  21  Atl.  840.  control  and  dominion  over  the  shipments 

at    the    beginning,   and    terminal    points, 

The  fact  that  shipments  have  reached  as  well  as  during  the  actual  transporta- 

the  place  of  destination  does   not  neces-  tion  of  the  commerce.      Fielder    v.    Mis-  • 

sarily  destroy  the  interstate  character  of"  souri,  etc.,  R.  Co.,   (Tex.  1897)   42  S.  W. 

the   shipments.      The    right    of    Congress  362. 
to    control    interstate    commerce    is    not 

Adulterated  articles. — A  state  has  the  right  to  exclude  adulterated  or  arti- 
ficially colored  articles  of  food,  the  sale  of  which,  by  reason  of  such  adultera- 
tion or  coloration,  may  defraud  the  public. 

Plumlev  v.  Massachusetts,  (1894)  155  U.  S.  478,  15  S.  Ct.  154,  39  U.  S.  (L.  ed.) 
223;  People  r.  Schmidt,   (1916)   218  N.  Y.  256,  112  N.  E.  755. 
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.  Gars  not  .delivered  on  private  siding. —  When  cars  have  not  been  delivered 
to  .the  consignee,  upon  &  private  siding,  but  remain  upon  the  tracks  of  the 
railway,  company  in  the  condition  in  which  they  had  been  originally  brought 
iato,  the  state,  the  interstate  transportation  of  the  property  has  not  been 
completed. 

McNeill  v.  Southern  R.  Co.,  (1906)  202  U.  S.  543,  26  S.  Ct.  722,  50  U.  S.  (L.  ed.) 
1142. 

VII.  When  Protection  of  Clause  Ceases 

1.  Arrived  at  Destination  and  Put  Up  for  Sale. —  When  goods  are  sent 
from  one  state  to  another  for  sale,  or  in  consequence  of  a  sale,  they  become 
part  of  its  general  property,  and  amenable  to  its  laws ;  provided  that  no  dis- 
crimination be  made  against  them  as  goods  from  another  state,  and  that 
they  be  not  taxed  by  reason  of  being  brought  from  another  state,  but  only 
taxed  in  the  usual  way  as  other  goods  are. 

Robbina  v.  Shelby  County  Taxing  pist.,  be  claimed  that  they  are  engaged  in  inter- 

(1887)    120  U.  S.  497,  7  S.  Ct.  592,  30  state   commerce.     These   good    are   com- 

U.  S.   (L.  ed.)  694.    See  also  In  re  May,  pletely  severed  from  the  general  property 

(1897)    82  Fed.  422.  of  the  state  from  which  they  were  shipped, 

are  sent  to  the  other  state  for  sale,  are 

When  goods   are  sent  from  one  state  commingled  with  the  general  property  of 

to  another  for  sale  they  become  a  part  the  other  state  and  subject  to  her  laws, 

of  the  general  property  of  the  state  into  American  Harrow  Co.  v.  Shaffer,   (1895) 

which  they  are  introduced,  and  amenable  68  Fed.  750,  appeal  dismissed  for  want 

to  its  laws.     Hynes  t;.  Briggs,   (1890)   41  of  jurisdiction,   (1897)    166  U.  S.  718,  17 

Fed.  470.  S.  Ct.  991,  41  U.  S.   (L.  ed.)    1187. 

When  a  manufacturer  ships  implements  Coal  in  flat  boats,  owned  by  nonresi- 

in  carloads  from  the  state  in  which  it  is  dents,  which  has  arrived  at  its  des-tina- 

doing  business  into  another  state,  deposits  tion  and  has  been  put  up  for  sale  by  the 

these  goods  in  a  warehouse  in  that  other  agents  of  the  owners,  has  become  a  part 

state,  and  then,  through  its  agents,  loads  of  the  general  mass  of  property  in  the 

them  on  wagons,  and  sends  them  through  state.      Brown    v.    Houston,    (1885)     114 

the  country,  selling  and  delivering  them  U.   S.   632,  5  S.  Ct.   1091,  29  U.  S.    (L. 

to  purchasers  from  the  wagons,  it  cannot  ed.)  257. 

• 

2.  When  Sold  by  Importer  or  Broken  Up  for  Retail  Trade. —  The  ques- 
tion when  the  paramount  power  of  Congress  terminates  and  that  of  the 
state  begins  came  directly  before  the  Supreme  Court  of  the  United  States 
for  the  first  time  in  the  case  of  Brown  v.  Maryland,  (1827)  12  Wheat.  419, 
6  U.  S.  (L.  ed.)  678.  "And  the  court  there  held  that  an  article  authorized 
by  a  law  of  Congress  to  be  imported  continued  to  be  a  part  of  the  foreign 
commerce  of  the  country  while  it  remained  in  the  hands  of  the  importer 
for  sale,  in  the  original  bale,  package,  or  vessel  in  which  it  was  imported ; 
that  the  authority  given  to  import  necessarily  carried  with  it  the  right  to 
sell  the  imported  article  in  the  form  and  shape  in  which  it  was  imported, 
and  that  no  state,  either  by  direct  assessment  or  by  requiring  a  license  from 
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the  importer  before  he  was  permitted  to  sell,  could  impose  any  burden  upon 
him  or  the  property  imported  beyond  what  the  law  of  Congress  had  itself 
imposed ;  but  that  when  the  original  package  was  broken  up  for  use  or  for 
retail  by  the  importer,  and  also  when  the  commodity  had  passed  from  his 
hands  into  the  hands  of  a  purchaser,  it  ceased  to  be  an  import,  or  a  part  of 
foreign  commerce,  and  became  subject  to  the  laws  of  the  state,  and  might 
be  taxed  for  state  purposes,  and  the  sale  regulated  by  the  state,  like  any 
other  property.' ' 

Per   Taney,    C.    J.,    in    Peirce    r.    New  92  Me.  440,  43  Atl.  433;  State  v.  Robin- 
Hampshire,    (1S47)    5  How.  574,  5  U.  K.  eon,   (1862)   49  Me.  287. 
(L.    ed.)    279.      See    also   McDermott   v.  Pennsy Ivania.-Oom.  v.  Rearick,  (1904) 
State,    (1910)    143   Wis.    18,   126  N.   W.  26  Pa.  Super.  St.  393. 
888,  21  Ann.  Cas.  1315.  Rkode    IsUmd_  McGuinness    r.    Bligh, 

(1874)    11   R.   I.  97;   State  17.   Peck  ham, 

Interstate  commerce  protects  only  that  (1838)   3  R.  X   296 

jvhich  is  the  subject  of  commerce   which  renneMee.-Kimmel  r.   State,    (1900) 

18  transported  over  the    ines  of  interstate  1M   T          m    M  g    w    8M  '  J 

communication,   and   only   so   long   as   it  0bion  c            '  {1QW)     1M  Tenn    62/  58 

preserves  the  form  and  remains  the  exact  g     w     235,    78   Ann    St.    Rep.    931,    51 

subject,     of    importation.      \Mien    it     is  j,    p     a    254 

broken,  or  when  it  changes  its  form,  when  * 

it  passes  from  the  importer  to  the  buyer,  .    „     „   .  .          .         .           .            .    .. 

it  ceases  to  be  an   article  of  interstate  \  *"*  "*ent  g*t  the  package  shall 

commerce,  and  no  longer  enjoys  its  pro-  **  broken  and  sold  places  goods  brought 

tection.     Guckenheimer  r.  Sellers,   (1897)  mto   the  state  from  without  within   the 

81     Fed.    998.      See    also    the    following  prohibition  of  the  state  law,  and  imported 

cases:  foreign  liquors  are  liable  to  seizure  and 

iiSi*„A  *»*„#„.       7-  —  Ti7,>»+i™    /loon  forfeiture  under  a  state  statute  while  the 

58  Fed   469                        Worthen,  (1891)  importer  retain8  po88e86ion  thereof  in  the 

original  package,  and  for  the  purpose  and 

Delaware.—  State   v.   Allmond,    (1856)  with  tne  intent  to  break  it  and  sell  them 

2  Houst.  612.  jn  quantities  less  than  a  package.    State 

Maine. —  State©.  Montgomery,    (1899)  t\  Intoxicating  Liquors,  (1876)  65  Me.  556. 

Qualification  of  doctrine —  To  protect  the  consumers  of  articles  which  have 
been  the  subject  of  interstate  transportation  from  fraud  and  imposition, 
Congress  has  the  power  to  prohibit  the  sale  of  such  articles  even  after  they 
have  been  removed  from  the  original  packages  if  the  federal  regulations 
have  not  been  complied  with,  as  in  the  case  of  goods  not  branded  or  mis- 
branded,  in  violation  of  the  Federal  Food  and  Drugs  Act. 

McDermott  v.  Wisconsin,  (1917)  228  U.  S.  115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  754, 
Ann.  Cas.  191&A  39,  47  L.  R.  A.  (N.  S.)  984. 


VIII.  Original  Packages 

1.  What  Constitutes  an  Original  Package.— The  question  what  consti- 
tutes an  original  package  is  not  determined  by  the  size  of  the  package  in 
which  the  importation  is  actually  made,  but  by  the  size  of  the  package  in 
which  bona  fide  transactions  are  carried  on  between  the  manufacturer  and 
the  wholesale  dealer  residing  in  different  states.    "  The  whole  theory  of  the 
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exemption  of  the  original  package  from  the  operation  of  state  laws  is  based 
upon  the  idea  that  the  property  is  imported,  in  the  ordinary  form  in  which, 
from  time  immemorial,  foreign  goods  have  been  brought  into  the  country." 


Austin  v.  Tennessee,  (1900)  179  U.  S. 
359,  21  S.  Ct.  132,  45  U.  S.  (L.  ed.)  224, 
wherein  the 'court  further  said:  "With- 
out undertaking  to  determine  what  is  the 
proper  size  of  an  original  package  in  each 
case,  evidently  the  doctrine  has  no  appli- 
cation where  the  manufacturer  puts  up 
the  package  with  the  express  intent  of 
•evading  the  laws  of  another  state,  and  is 
enabled  to  carry  out  his  purpose  by  the 
facile  agency  of  an  express  company  and 
the  connivance  of  his  consignee/'  affirming 
(1S9S)  101  Tenn.  563,  48  S.  W.  305, 
70  Am.  St.  Rep.  703,  50  L.  R  A.  478. 

"  A  question  was  raised  in  the  argu- 
ment as  to  whether  the  smallness  of  some 
of  the  packages  sold  by  some  of  the  peti- 
tioners did  not  deprive  them  of  the  pro- 
'tection  given  to  vendors  of  original  pack- 
ages. Single  bottles  of  beer  and  whisKey, 
packed  and  sealed  or  nailed  up  in  boxes 
made  of  pasteboard  or  wood,  were  shipped 
and  sold  in  that  shape.  The  boxes  con- 
taining one  bottle  were  not  packed  in  any 


other  box,  but  shipped  singly  and  sepa- 
rately as  so  many  distinct  and  separate 
packages.  It  is  not  perceived  why,  in  the 
absence  of  a  regulation  by  Congress  to 
the  contrary,  the  importer  may  not  deter- 
mine for  himself  the  form  and  size  of 
the  packages  he  puts  up  for  export.  The 
idea  that  small  packages  of  liquor  cannot 
be  treated  as  original  packages,  because 
they  are  small,  springs  from  the  convic- 
tion back  of  it  that  liquor  in  any  form, 
or  in  any  sized  package,  is  not  a  legiti- 
mate subject  of  commerce.  That  question 
is  put  at  rest  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  until 
Congress  shall  act."  In  re  Beine,  (1890) 
42  Fed.  546. 

However  small  the  package  may-  be,  so 
long  as  it  is  an  original  package,  it  is 
protected.  Guckenheimer  t?.  Sellers, 
(1897)    81  .led.  998. 

The  form  or  size  of  the  package  the 
importer  determines  for  himself.  Gucken- 
heimer v.  Sellers,   (1897)    81  Fed.  998. 


Whether  suitable  for  retail  trade. —  The  right  of  an  importer  to  sell  cannot 
depend  upon  whether  the  original  package  is  suitable  for  retail  trade  or 
not.  His  right  to  sell  is  the  same,  whether  to  consumers  or  to  wholesale 
dealers  in  the  article,  provided  he  sells  it  in  the  original  packages. 


Schollenberger  r.  Pennsylvania,  (1898) 
171  U.  S.  24,  18  S.  Ct.  757,  43  U.  S. 
(L.  ed.)  49,  reversing  (1893)  156  Pa.  St. 
201,  27  Atl.  30,  36  Am.  St.  Rep.  32,  22 
L.  R.  A.  155.  But  see  Com.  v.  Paul, 
(1892)    148  Pa.  St.  559,  24  Atl.  78. 

An  original  pack-age  is  the  package  de- 
livered by  the  importer  to  the  carrier  at 
the  initial  place  of  shipment,  in  the  exact 
condition  in  which  it  was  shipped.  If  in 
single  bottles,  shipped  singly,  or  if  in 
packages  of  three  or  more  securely  fast- 


ened together  and  marked,  or  if  in  a  box, 
barrel,  crate,  or  other  receptacle,  the 
single  bottle,  in  the  one  instance,  the 
three  or  more  bottles,  in  another  instance, 
the  barrel,  box,  crate,  or  other  receptacle, 
respectively  constitute  the  original  pack- 
age. If  sold  or  delivered,  it  must  be  sold 
or  delivered  as  shipped  and  received.  If 
the  package  be  broken  after  such  delivery, 
it  comes  within  the  police  regulations  of 
the  state,  and  any  sale  or  delivery  in  such 
case  is  unlawful.  Guckenheimer  t?.  Sel- 
lers, (1897)   81  Fed.  997. 


Question  of  fact. —  The  question  what  is  an  original  package  is  largely  a 
question  of  fact,  determined  by  the  circumstances  of  each  case. 
Guckenheimer  v.  Sellers,   (1897)   81  Fed.  998. 


Packages  recognized  by  Congress  for  purposes  of  taxation. —  The  question 
what  constitutes  an  original  package  of  commerce  is  not  determined  by 
reference  to  an  Act  of  Congress  requiring  the  articles  to  be  packed  as 
directed  for  purposes  of  taxation,  but  by  the  manner  by  which  they  are 
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usually  transported  from  one  state  to  another  where  the  transaction  is 
bona  fide  and  for  the  legitimate  purposes  of  trade  and  commerce. 


Austin  v.  Tennessee,  (1900)  179  U.  S. 
359,  21  S.  Ct.  132,  45  U.  S.  (L.  ed.)  224, 
affirming  (1898)  101  Tenn.  563,  48  S.  W. 
305,  70  Am.  St.  Rep.  703,  50  L.  R.  A. 
478.  See  also  McGregor  v.  Cone,  (1898) 
104  la.  473,  73  N.  W.  1041,  65  Am.  St. 
Rep.  522,  39  L.  R.  A.  484. 

"The  term  original  package  is  not  de- 
fined by  any  statute,  and  is  simply  a 
convenient  form  of  expression  adopted  by 
Chief  Justice  Marshall  in  Brown  v.  Mary- 
land, to  indicate  that  a  license  tax  could 
not  be  exacted -of  an  importer  of  goods 
from  a  foreign  country  who  disposes  of 
such  goods  in  the  form  in  which  they 
were  imported.     It  is  not  denied  that  in 


the  changed  and  changing  conditions  of 
commerce  between  the  states,  packages  in 
which  shipments  may  be  made  from  one 
state  to  another  may  be  smaller  than 
those  '  bales,  hogsheads,  barrels,  or 
tierces,'  to  which  the  term  was  originally 
applied  by  Chief  Justice  Marshall,  but 
whatever  the  form  or  size  employed  there 
must  be  a  recognition  of  the  fact  that  the 
transaction  is  a  bona  fide  one,  and  that^ 
the  usual  methods  of  interstate  shipment' 
have  not  been  departed  from  for  the  pur- 
pose of  evading  the  police  laws  of  the 
states."  Cook  v.  Marshall  County,  (1905) 
196  U.  S.  270,  25  S.  Ct.  233,  49  U.  8. 
(L.  ed.)  474. 


2.  Application  of  Bules  to  Particular  Shipments  —  a.  Intoxicating 
Liquors  —  Bottles  packed  in  casks  and  cases. —  Under  a  contract  by  which' 
the  purchaser  was  to  buy  malt  liquor  in  casks  and  cases,  and  by  which 
the  agreed  prices  were  per  cask  containing  ten  dozen  bottles  and  per 
case  containing  six  dozen  bottles  respectively,  each  separate  bottle  cannot 
be  considered  as  an  original  package  in  the  light  of  the  transactions  con- 
templated between  the  manufacturer  and  Ideal  dealer. 


Purity  Extract,  etc.,  Co.  v.  Lynch, 
(1912)  226  U.  S.  192,  33  S.  Ct.  44,  57 
V.  6.   (L.  ed.)   184. 

Whiskey  was  shipped  in  boxes  contain- 
ing bottles  or  flasks,  some  holding  a  pint 
each,  and  others  a  quart,  of  whiskey. 
These  bottles  or  flasks  had  each  a  paper 
wrapper  or  box  placed  around  them  and 
sealed  with  mucilage  or  sealing  wax. 
These  bottles,  so  wrapped  or  enclosed, 
were  placed  in  ordinary  pine  boxes,  but 
without  covers,  closely  packed  together; 
such  boxes  were  furnished  by  the  express 
company  with  the  promise  to  return  them 
when  empty,  and  had  marked  on  them 
**  to  be  returned."  The  whiskey  in  the 
box,  although  in  separate  bottles  for  the 
convenience  of  retail  trade,  was  held  to 
be  but  one  package  within  the  meaning 
of  the  interstate  commerce  clause  of  the 
Constitution.  In  re  Harmon,  (1890)  43 
Fed.  372,  in  which  case  the  court  said: 
"  In  reaching  the  above  conclusion  I  do 
not  decide  that  a  single  bottle  of  whiskey 
may  not  be  shipped  and  sold  by  itself 
alone  as  a  single  and  unbroken  package, 
within  the  protection  of  the  Constitution 
of  the  United  States,  under  the  interstate 
commerce  clause;  but  it  must  be  shipped 
alone,  and  sold  as  shipped." 


In  a  shipment  of  whiskey  in  quart  bot- 
tles in  boxes  containing  several  dozen 
bottles  each,  the  boxes  were  the  original 
packages  and  not  the  bottles.  Smith  e. 
State,  (1891)  54  Ark.  248,  15  S.  W.  882. 

Where  bottles  of  intoxicating  liquors 
were  each  inclosed  in  a  paper  wrapper  or 
box,  which  was  sealed  with  sealing  wax, 
and  a  number  of  paper  boxes,  each  con- 
taining a  flask  of  liquor,  were  packed  in 
a  wooden  box,  the  wooden  box  was  the 
original  package,  and  not  the  sealed  box 
or  wrapper  and  the  bottle  therein  in- 
closed. Haley  v.  State,  (1894)  42  Meb. 
556,  60  N.  W.  962,  77  Am.  St.  Rep.  718. 

When  bottles  of  whiskey  or  beer  are 
each  sealed  up  in  a  paper  wrapper,  and 
closely  packed  together  in  uncovered 
wooden  boxes  furnished  by  the  importer, 
and  these  wooden  boxes  are  marked  to  the 
address  of  the  agents,  and  shipped  from 
one  state  to  another,  the  wooden  boxes, 
and  not  the  bottles,  constitute  the  orig- 
inal package.  State  t?.  Chapman,  (1890) 
1  S.  D.  415,  47  N.  W.  411,  10  L.  R.  A. 
432. 

Bottles  held  to  be  the  original  pack- 
ages.—  Where  beer  was  put  up  in  bottles 
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by  a  nonresident  dealer,  and  a  number  of 
bottles  were  packed  in  a  box,  and  shipped 
to  an  agent  in  the  state,  who  sold  the 
same  by  the  bottle,  the  sales  were  in  orig- 
inal packages.  State  v.  Miller,  ( 1892 )  86 
la.  638,  53  N.  W.  330.  See  also  State  t\ 
Ooonan,  (1891)  82  la.  409,  48  N.  W.  921; 
State  v.  Bowman,   (1839)    78  la.  519,  43 


N.  W.  302;  State  v.  Zimmerman,  (1889) 
78  la.  614,  43  N.  W.  458;  Grousendorf  v. 
Howat,  (1889)  77  la.  187,  41  N.  W.  J573; 
Collins  v.  Hills,  (1889)  77  la.  181,  41 
N.  W.  571,  3  L.  R.  A.  110.  But  see 
McGregor  v.  Cone,  (1898)  104  la.  465,  73 
N.  W.  1041,  65  Am.  St.  Rep.  522,  39 
L.  R.  A.  484. 


Bottles  shipped  separately. — .Quarts,  pints,  and  half -pints  of  spirituous 
liquors,  each  bottle  being  enclosed  in  a  paper  bag  and  tied  with  a  string 
about  the  cork,  and  hauled  to  the  depot  loosely  or  separately,  and  a  bill  of 
lading  being  taken  for  them  in  that  form,  were  held  to  be  original  packages, 
and  the  fact  that  the  railroad  company,  without  the  knowledge  of  the 
shipper,  placed  some  of  them  in  open  boxes  provided  by  the  company  did 
not  make  the  boxes  original  packages. 


Tinker  v.  State,  (1891)  96  Ala.  117, 
11  So.  383.  See  also  In  re  Beine,  (1890) 
42  Fed.  545. 

When  a  large  quantity  of  whiskey  is 
forwarded  by  railroad  by  a  liquor  dealer 
in  one  state  to  his  agent  in  another  for 
sale,  put  up  in  bottles  containing  each 
a  quart,  pint,  or  half-pint,  each  wrapped 
in  a  separate  paper  marked  with  the  kind 
and  quantity  of  liquor  contained  therein, 
and  labeled  "  original  package,"  if  the 
bottles  are  packed  in  a  box  which  is 
marked  with  the  number  of  bottles  and 


quantity  of  liquor,  the  original  package 
is  the  box,  whether  covered  or  uncovered, 
and  not  the  separate  bottles;  but  if  the 
bottles  so  marked,  labeled,  and  wrapped 
are  delivered  to  the  carrier  for  trans- 
portation and  some  of  them  are  by  him 
placed  in  an  open  box  for  convenience 
while  others  are  placed  elsewhere  on  the 
floor  of  the  car,  each  bottle  is  an  original 
package.  Keith  v.  State,  (1890)  91  Ala. 
2,  8  So.  353,  10  L.  R.  A.  430.  See  also 
Harrison  t>.  State,  (1890)  91  Ala.  62,  10 
So.  30. 


b.  Oleomargarine. — A  ten-pound  package  of  oleomargarine  was  held  to 
be  an  original  package. 


Schollenberger  t?.  Pennsylvania,  (1898) 
171  U.  S.  24,  18  S.  Ct.  757,  43  U.  S. 
(L.  ed.)  49;  reversing  Com.  v.  Schollen- 
berger, (1893)  156  Pa.  St.  201,  27  Atl. 
30,  36  Am.  St.  Rep.  32,  22  L.  R.  A.  155. 
See  also  In  re  McAllister,  (1892)  51  Fed. 
282.  But  see  Com.  v.  Paul,  (1895)  170 
Pa.  St.  284,  33  Atl.  82,  50  Am.  St.  Rep. 
776,  30  L.  R.  A.  396. 


The  sale  of  two  pounds  of  oleomargar- 
ine, taken  from  a  ten-pound  tub  and 
packed  in  a  suitable  paper  package,  which 
was  marked,  branded,  and  stamped  in  the 
manner  prescribed  by  the  commissioner, 
of  internal  revenue  with  the  approval  of 
the  Secretary  of  the  Treasury,  was  not  a 
sale  in  an  original  package.  Com.  0. 
Paul,  (1892)   148  Pa.  St.  560,  24  Atl.  78. 


c.  Cigarettes. — A  paper  package  of  cigarettes,  three  inches  long  and  one 
and  one-half  inches  in  width,  containing  ten  cigarettes,  is  not  an  original 
package  protected  against  any  interference  by  the  state  while  in  the  hands 
of  the  importer. 


Austin  v.  Tennessee,  (1900)  179  U.  S. 
350,  21  S.  Ct.  132,  45  U.  S.  (L.  ed.)  224, 
affirming  (1898)  101  Tenn.  563,  48  S.  W. 
305,  70  Am.  St.  Rep.  703,  50  L.  R.  A. 
478.  See  also  Blaufleld  v.  State,  (1899) 
103  Tenn.  593,  53  S.  W.  1090.  Contra, 
In  re  Minor,  (1895)  69  Fed.  233;  Sawrie 
c.  Tennessee,   (1897)    82  Fed.  615;   Iowa 


v.  McGregor,  (1896)  76  Fed.  956;  State 
v.  Goetze,  (1897)  43  W.  Va.  497,  27  S.  E. 
225,  64  Am.  St.  Rep.  871. 

A  pine  box  in  which  are  packed  for  con- 
venience in  shipment '  packages  of  cigar- 
ettes, each  of  which  contains  ten  cigarettes 
and   is   sealed  with  the   internal-revenue 
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stamp,  without  any  other  packing  or  in-  merce.  McGregor  v.  Cone,  (1898)  104 
closure  around  or  about  them  except  the  la.  465,  73  N.  W.  1041,  65  Am.  St.  Rep. 
box  itself,  is  the  original  package  of  com-       522,  39  L.  R.  A.  484. 

d.  FijOur,  Bran,  and  Meal. —  Where  flour,  bran,  and  meal  are  shipped 
in  sacks  in  carload  lots,  the  goods  in  the  sacks  are  the  original  packages. 
Lasater  v.  Purcell  Mill,  etc.,  Co.,  (1899)  22  Tex,  Civ.  App.  36,  54  S.  W.  425. 

6.  Food  Preservative. —  Envelopes  used  for  inclosing  a  food  preservative 
compound,  which  bear  a  statement  that  the  contents  of  "  this  package  is 
sufficient  for  four  quarts  ' '  of  canned  vegetables,  and  which  set  forth  prices 
as  follows:  "  Retail  price.  1  Package,  10c.  3  Packages,  25c.  7  Packages, 
50c.  .  15  Packages,  $1,"  are  not  original  packages. 

Price  v.  Illinois,  (1915)  238  U.  S.  446,  35  S.  Ct.  892,  59  U.  S.  (L.  ed.)  1400. 

3.  What  Constitutes  Breaking  an  Original  Package. —  The   drawing  of 

the  bungs  in  the  barrels  in  which  liquors  have  been  shipped  into  the  state, 
for  the  purpose  of  inspecting  or  testing  the  liquor  to  determine  whether  it 
shall  be  returned,  has  not  the  effect  to  make  it  a  part  of  the  general  mass 
of  property  in  the  state. 

Wind   v.   Her,    (1895)    93   la.   324,   61  which   to   ascertain   whether   the   liquors 

N.  W.   1001,  27  L.   R.  A:  219.     But  see  were  satisfactory  or  not,  and  if  not  to  re- 

Wasserboehr   t\    Boulier,    (1892)    84    Me.  turn  them,  must  be  construed  as  giving 

165,   24   Atl.   808,' 30  Am.   St.   Rep.    808,  the  purchaser  the  right  of  breaking  and 

wherein   it  was   held   that   a   conditional  examining   the   packages,   and   they    then 

contract  for  a  sale  of  liquors,  with  the  become  subject  to  state  laws, 
right   of   the   purchaser   of   ten   days    in 

Opening  bottles  on  the  premises. —  Where  intoxicating  liquors  imported 
from  a  foreign  state  were  sold  over  a  bar  by  the  bottle,  the  purchaser  being 
permitted  to  open  the  same  on  the  premises,  and  being  supplied  with  a  glass 
to  drink  the  same,  and  the  bottles  were,  retained  by  the  vendor,  there  was 
not  a  sale  in  the  original  packages  within  the  meaning  of  the  law  pertain- 
ing to  commerce  between  the  states. 

Hopkins  v.  Lewis,   (1892)    84  la.  690,  51  N".  W.  255,  15  L.  R.  A.  397. 

The  taking  the  lid  from  a  tub  containing  oleomargarine,  for  the  purpose  of 
permitting  a  purchaser  to  inspect  the  contents,  was  not  a  breaking  of  the 
package  so  as  to  destroy  its  original  character. 

In  re  McAllister,  (1892)  51  Fed.  282. 

IX.  Power  of  States 

1.  Commerce  Wholly  Within  a  State  —  a.  In  General. — Although  the 
jurisdiction  of  Congress  over  commerce  among  the  states  is  full  and  com- 
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plete,  it  is  not  questioned  that  Congress  has  no  authority  over  commerce 
which  is  wholly  within  the  state,  and  therefore  none  over  combinations  or 
agreements  so  far  as  they  relate  to  a  restraint  of  such  trade  or  commerce. 

Addyston  Pipe,  etc.,  Co.  v.  U.  S.,  (1899) 
175  U.  S.  247,  20  S.  Ct.  96,  44  U.  S. 
(L.  ed.)  136,  modifying  U.  S.  v.  Addyston 
Pipe.  etc..  Co.,  (1«98)  85  Fed.  271.  See 
also  McCutchen  r.  Atlantic  Coast  Line  R. 
Co.,  (1908)   81  S.  C.  71,  61  8.  E.  1108. 


The  internal  trade  of  a  state  is  not  in 
any  way  within  the  regulating  power  of 
Congress.  Norris  v.  Boston,  (1849)  7 
How.  415,  12  U.  S.  (L.  ed.)  702.  See  also 
Halderman  v.  Beckwith,  (1847)  4  Mc- 
Lean (U.  S.)  286,  11  Fed.  Cas.  No.  5,907. 

The  power  of  Congress  does  not  ex- 
tend further  than  the  regulation  of  com- 


merce with  foreign  nations  and  among  the 
several  states.  Beyond  theae  limits  the 
states  have  never  surrendered  their  power 
over  trade  and  commerce,  and  may  still 
exercise  it  free  from  any  controlling 
power  on  the  part  of  the  general  govern- 
ment. Every  state  therefore  may  regu- 
late its  own  internal  traffic  according  to 
its  own  judgment  and  upon  its  own  views 
of  the  interest  and  well-being  of  its  cit- 
izens. Peirce  u.  New  Hampshire,  (1847) 
5  How.  574,  12  U.  S.  (L.  ed.)  279.  See 
also  Sinnot  v.  Davenport,  (1859)  22  How. 
243,  16  U.  S.  (L.  ed.)  243,  reversing 
Pilotage  Com'rs  v.  The  Steamboat  Cuba, 
(1856)   28  Ala.  185. 


A  state  has  the  right  to  regulate  purely  local  or  state  commerce. 


Southern  Pac.  Co.  v.  Railroad  Com- 
mission,  (1912)    193  Fed.  699. 

The  states  regulate  as  a  matter  of 
domestic  concern  the  instruments  of  com- 
merce situated  wholly  within  their  own 
jurisdictions,  and  over  which  they  have 
exclusive  governmental  control,  except 
when  employed  •  in  foreign  or  interstate 
commerce.  As  they  can  only  be  used  in 
the  state,  their  regulation  for  all  purposes 


may  properly  be  assumed  by  the  state, 
until  Congress  acts  in  reference  to  their 
foreign  or  interstate  relations.  When 
Congress  does  act,  the  state  laws  are  su- 
perseded only  to  the  extent  that  they  affect 
commerce  outside  the  state  as  it  comes 
within  the  state.  Hall  r.  De  Cuir,  ( 1877 ) 
95  U.  S.  488,  24  U.  S.  (L.  ed.)  547, 
reversing  Decuir  !?.  Benson,  (1875)  27 
La.  Ann.  1. 


6.  Regulations  of  Intrastate  Commerce  Indirectly  Affecting  Inter- 
state Commerce. —  States  have  plenary  power,  and  Congress  has  no  right 
to  interfere,  concerning  the  internal  commerce  of  the  state,  though  the 
regulations  of  the  state  may  affect  interstate  commerce  indirectly ;  but  their 
bearing  upon  it  is  so  remote  that  it  cannot  be  termed  in  any  just  sense  an 
interference. 


Covington,  etc.,  Bridge  Co.  v.  Kentucky, 
(1894)  154  U.  S.  209,  14  S.  Ct.  1087, 
38  U.  S.  (L.  ed.)  970.  See  also  Louis- 
ville, etc.,  R.  Co.  v..  Higdon,  (1914)  234 
U.  S.  592,  34  S.  Ct.  948,  58  U.  S.  (L.  ed.) 
1484. 

A  state  is  not  deprived  ot  its  power  of 
control  over  domestic  corporations  be- 
cause its  action  within  the  sphere  of  its 
powers  may  indirectly  affect  interstate 
commerce.  State  v.  Louisville,  etc.,  K. 
Co.,  (1910)  97  Miss.  35,  51  So.  918,  53 
So.  454,  Ann.  Cas.  1912C  1150. 

In  holding  a  state  statute  invalid 
which  required  a  foreign  corporation*  en- 
gaged in  interstate  commerce  to  pay  as 
a  tax  a  given  per  cent  of  its  authorized 


capital,  wherever  and  however  employed, 
as  a  condition  of  its  right  to  continue  to 
do  domestic  business,  the  court  said: 
"  We  cannot  fail  to  recognize  the  intimate 
connection  which,  at  this  day,  exists  be- 
tween the  interstate  business  done  by  in- 
terstate companies  and  the  local  business 
which,  for  the  convenience  of  the  people, 
must  be  done  or  can  generally  be  better 
and  more  economically  done  by  such  inter- 
state companies  rather  than  by  domestic 
companies  organized  to  conduct  only  local 
business.  It  is  of  the  least  importance 
that  the  freedom  of  interstate  commerce 
shall  not  be  trammelled  or  burdened  by 
local  regulations  which,  under  the  guise 
of  regulating  local  affairs,  really  burden 
rights  secured  by  the  Constitution  and 
laws   of   the   United   States.     While   the 
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general   right   of  the   states  to   regulate  enumerated  powers  of  the  General  Govern- 

their   strictly  domestic   affairs   is   funda-  ment,  and  not  in  hostility  to  rights  se- 

mental  in  our  constitutional  system  and  cured  by  the  Supreme  jLaw  of  the  Land." 

vital  to  the  integrity  and  permanence  of  Western  Union  Tel.  Go.  v.  Kansas,  (1910) 

that  system,  that  right  must  always  be  216   TJ.    S.    1,   30   S.   Ct.    190,   54   U.    S. 

exerted  in  subordination  to  the  granted  or  (L.  ed.)  355. 

c.  Transportation  Between  Ports  in  the  Same  State. — A  state  can- 
not regulate  or  interfere  with  the  transportation  of  persons  or  merchandise 
from  one  port  to  another  within  the  state  if  they  are  in  transit  to  or  from 
other  states  or  if  the  transportation  involves  a  voyage  upon  the  ocean. 

Pacific  Goast  Steam-Ship   Go.  t?.  Rail-  various  kinds  which  had  been  purchased 

road  Gom'rs,  (1883)   18  Fed.  10.  in  cities  of  other  states,   and  had  been 

transported  by  the  usual  routes  of  com- 

A  vessel  engaged  in  carrying  passengers  merce  into  the  state,  and  thence  to  other 

between  places  in  the  same  state  cannot  states,  when  it  was  not  stated  whether 

be  said  to  be  engaged  in  commerce  among  this  was  done  as  one  continuous'  voyage, 

the   states  from   the  fact  that   she  also,  The  Bright  Star,   (1868)   Woolw.   (U.  &.) 

at  several  times,  carried  merchandise  of  266,  4  Fed.  Gas.  No.  1,880. 

d.  Separation  of  Interstate  from  Intrastate  Commerce. — "  Where- 
ever  a  separation  in  fact  exists  between  transportation  service  wholly 
within  the  state  and  that  between  the  states,  a  like  separation  may  be 
recognized  between  the  control  of  the  state  and  that  of  the  nation.1  * 

New  York  t?.  Knight,   (1904)   192  U.  S.  statute,  by  its  necessary  operation,  reaUy 

27,  24  S.  Ct.  202,  48  U.  S.   (L.  ed.)   325,  and  substantially  burdens  the  interstate 

affirming  (1902)   171  N.  Y.  354,  64  N.  E.  business  of  a  foreign  corporation  seeking 

152,  98  Am.  St.  Rep.  610.  to  do  business  in  a  state,  or  imposes  a 

tax  on  its  property  outside  of  such  state, 

"According    to    well-settled    rules    of  then  it  is  unconstitutional  and  void,  al- 

statutory  construction,  the  validity  of  a  though  the  state  legislature,  may  not  have 

statute,  whatever  its   language,  must  be  intended    to    enact    an    invalid    statute.* 

determined  by  its  effect  or  operation,  as  Ludwig  c.  Western  Union  Tel.  Co.,  (.1910) 

manifested  by  the  natural  and  reasonable  216  U.  S.   146,  30  S.  Ct.  *280,  54  U.   S. 

meaning  of  the  words  employed.    Hender-  (L.  ed.)  423. 
son  v.  Mayor,  92  U.  S.  259,  268.     If  a 

e.  Mingling  Interstate  and  Local  Transactions. — This  clause  was 
not  designed  to  protect  the  contractual  rights  of  a  person  who  voluntarily 
intermingles  an  otherwise  legal  interstate-commerce  transaction  with  an 
entirely  local  and  unlawful  one. 

Fuqua  v.  Pabst  Brewing  Co.,  (1897)  90  Tex.  298,  38  S.  W.  29,  750,  35  L.  R.  A- 
241. 

2.  State  and  Municipal  Legislation  Affecting  Commerce  —  a.  Adoption 
op  Construction  Given  by  State  Courts. — A  construction  or  meaning 
attributed  to  the  terms  of  a  state  statute  by  the  courts  of  suqh  state  will  be 
adopted  by  the  Supreme  Court  of  the  United  States  when  called  upon  to 
decide  questions  arising  under  such  legislation. 

New  York,  etc.,  R.  Co.  r.  Pennsylvania,  t\  North  Carolina,  (1906)  263  U.  S.  531. 
(1895)  158  U.  S.  431,  15  S.  Ct.  896.  39  27  S.  Ct.  167,  51  U.  S.  (L.  ed.)  305; 
U.  S.    (L.  ed.)    1043.     See  also  Gatewood       Armour  Packing  Co.  r.  Lacy,   (1906)   200 
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D.  S.  226,  26  S.  Ct.  232,  60  U.  S.    (L.  "  We  concur  with  the  view  of  the  Act 

ed.)  461;  Howe  Mach.  Co.  v.  Gage,  (1879)  thus  expressed  by  the  Supreme  Court  of 

100  U.S.   676,  25  U.   S.    (L.   ed.)-  764;  the  state,  and,  accepting  it  as  correct,  it 

Hall.  r.  De  Curi,  (1877)  95  U.  S.  485,  24  is   obvious   that   the   case   does   not  fall 

U.  S.  (L.  ed.)  547 j  Peik  «.  Chicago,  etc.,  within  the  line  of  decisions  in  which  state 

R.  Co.,    (1876)    94  U.  S.   178,  24  U.  S.  laws  have  been  held  inoperative  because 

(L.  ed.)   97.  in  conflict  with,  or  amounting  to  the  ex- 
ercise of,  or  the  assertion  of.  control  over, 

For    the    purpose    of    determining    the  a  power  vested  exclusively  in  the  United 

validity  of  state  statutes  in  their  federal  States."    Postal  Tel.  Cable  Co.  c.  Adams, 

aspect,  the  Supreme  Court  of  the  United  (1895)   155  U.  S.  698,  15  S.  Ct.  268,  360, 

States    accepts    the   interpretation    given  39  U.  S.   (L.  ed.)   311. 
to  the   statutes  by  the  state  court   and 

tests    their    validity    accordingly.       But  "It  might  admit  of  question  whether 

whilst  accepting  the  construction  of  the  the  statute  of  Illinois,  now  under  consid- 

state  court  as  to  the  divisibility  of  the  eration,  was  designed  by  its  framers  to 

statute,   the  duty  yet   remains,   for  the  affect  any  other  class  of  transportation 

purpose  of  the  federal  question,  to  deter-  than  that  which  begins  and  ends  within 

mine  whether  the   statute    as   construed  the   limits   of   the   state.     The   Supreme 

is   valid      Olsen   v.    Smith,    (1904)    195  Court  of  Illinois  having  in  this  case  given 

XJ.  S.  341,  £5  S.  Ct.  52,  49  U.  S.   (L.  ed.)  an  interpretation  which  makes "it  apply  to 

224,  affirming  (Tex.  1902)  68  S.  W*  320.  what    we    understand    to    be    commerce 

among  the  states,  although  the  contract 

Construction  by  a  state  couTt  of  a  state  was  made  within  the  state  of  Illinois,  and 

statute,  that  it  is  limited  to  local  busi-  a  part  of  its  performance  was  within  the 

ness,    must   be    accepted   by    the    federal  same  state,  we  are  bound,  in  this  court, 

courts.     Waters-Pierce  Oil  Co.  v.  Texas,  to    accept    that    construction."      Wabash, 

(1900)    177  U.  S.  42,  20  S.  Ct.  518,  44  etc.,  R.  Co.  v.  Illinois,   (1886)    118  U.  S. 

U.  S.   (L.  ed.)   657.  565,  7  S.  Ct.  4,  30  U.  S.   (L.  ed.)   244. 

Exceptional  conditions. — As  the  record  presents  none  of  the  exceptional 
conditions  which  sometimes  impel  this  court  to  disregard  inadmissible  con- 
structions given  by  state  courts  to  even  their  own  state  statutes  and  state 
constitutions  we  shall  adopt  the  construction  of  the  statute  of  Iowa  under 
consideration,  which  has  been  given  it  by  the  Supreme  Court  of  that  state. 

Kidd  v.  Pearson,   (1888)   128  U.  S.  15,  9  S.  Ct.  6,  32  U.  S.   (L.  ed.)   346. 

Construction  by  state  officer —  The  constitutionality  of  a  state  statute  can- 
not be  determined  by  the  construction  and  operation  given  to  it  by  a  state 
officer  whose  duty  it  is  to  enforce  it.  Its  constitutionality  is  to  be  deter- 
mined by  its  language  and  purpose,  and  not  by  the  alleged  wrongful  insti- 
tution of  prosecutions  thereunder  against  those  guiltless  of  a  violation  of 
its  provisions. 

Arbuckle  v.  Blackburn,  (1902)  113  Fed.  624,  appeal  dismissed  (1903)  191  U.  S. 
405,  24  S.  Ct.  148,  48  U.  S.   (L.  ed.)  239. 

6.  Cannot  Authorize  Restraints  op  Commerce. —  No  state  can  endow 
any  of  its  corporations,  or  any  combination  of  its  citizens,  with  authority 
to  restrain  interstate  or  international  commerce,  or  to  disobey  the  national 
will  as  manifested  in  legal  enactments  of  Congress. 

Northern  Securities  Co.  v.  U.  S.,  (1904)  the  limits  of  its  authority  as  defined  by 

193  U.  S.  350,  24  S.   Ct.  436,  48  U.   S.  the   Constitution,   infringing   no   rights 

(L.   ed.)    679,   in   which    case   the   court  recognized  or  secured  by  that  instrument, 

said:     "So  long  as  Congress  keeps  within  its  regulations  of  interstate  and  interna- 
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tional  commerce,  whether  founded  in  wis-       commission  to  so  act  as  to  interfere  with 
dom  or  not,  most  be  submitted  to  by  mH."      interstate  commerce.    ETansrille  Brewing 

Assoc  r.  Excise  Commission,   (1915)   225 
A    state    statute    cannot    authorize    a       Fed.  204. 

c.  Discrimination  Against  Foreign  Products —  (1)  In  General.  (See 
also  infra,  d.  (2)  Inspection  Laws — Discrimination,  p.  528;  m  (3)  Pilots 
and  Pilotage  —  Discrimination  in  Bates  of  Pilotage,  p.  613;  xl  (3)  State 
Taxation  —  Discrimination  Against  Foreign  Products,  p.  658;  (21)  (c)  Tax 
on  Drummers,  Canvassers,  and  Sample  Peddlers  —  Absence  of  Discrimina- 
tion  in  Favor  of  Domestic  Commerce,  p.  714.) — Any  local  regulation  which, 
in  terms  or  by  its  necessary  operation,  denies  to  owners  of  articles  of  com- 
merce in  other  states  the  right  to  compete  in  the  markets  of  the  state  upon 
terms  of  equality  with  the  owners  of  like  articles  within  the  state,  is,  when 
applied  to  the  people  and  products  or  industries  of  other  states,  a  direct 
burden  upon  commerce  among  the  states  and  therefore  void. 

Brimmer  r.  Rebman,   (1891)    138  U.  S.  its    police    power,    discriminate    against 

82,  U  S.  Ct.  213,  34  U.  S.   (L.  ed.)    862,  interstate  commerce,     Minneapolis  Brew- 

affirming  In  re  Rebman,    (1890)    41   Fed.  ing  Co.  f.  McGillivray,    (1900)    104  Fed. 

867.     See  also  Voight  r.  Wright,    (1891)  266. 
141    U.   S.   63,    11   S.   Ct.   855,   35   U.   S. 

(L.  ed.)  638.  Prohibiting  peddling  goods  from  other 

n~~~~^     ~          At       x  A  states. — A   law  that  should   prohibit   all 

Commerce    among    the    states    in    any  Mriumfl  npddlinir  imods  manufactured  or 

commodity  can  only  be  free  when  the  com-  *^?Zf?  ^k*  *??♦*      *"*  ™™£\£* 

modity  is  exempted  from  all  discriminat-  Produced  m  °,therJ^ea'J?d  f™  a  *J" 

ing  regulations  and  burdens  imposed  by  8*me  **rmn*  to  peddlegoods  of  the  same 

local  Authority  by  reason  of  itsforeigi  <*aracter   manufactured   or   produced    in 

growth  or  manufacture.     Webber  v.  Vir-  \h.19   state    would   be  a  trade  regulation 

ginia,    (1880)    103   U.   S.   351,   26   U.   S.  aiseriminatmg  between  the  productions  of 

7t     *a  \    w«    ^.,^«-«   /locn     oo  n_ix  this  and  sister  states,  and  would  be  in- 

Vaf  RQ       '  r€V€r8tng  (1880)    33  Gratt*  capable  of  enforcement.    Savre  r.  Phillips, 

1        '  (1892)    148  Pa.  St.   489,  24  Atl.   76,   33 

A  state  cannot,  even  in  the  exercise  of  Am.  St.  Rep.  842,  16  L.  R.  A.  49. 

(2)  Wharfage  Charges, — A  municipal  ordinance  passed  under  the 
authority  of  a  state  statute  declaring  that  "  all  vessels  belonging  to  or 
lying  at,  landing,  depositing,  or  transporting,  goods  or  articles  other  than 
the  production  of  this  state,  on  or  from  any  wharf  or  wharves  belonging 
to  the  mayor  arid  city  council,  or  any  public  wharf  in  the  said  city,  other 
than  the  wharves  belonging  to  or  rented  by  the  state,  shall  be  chargeable 
with  the  wharfage  as  fixed  by  this  ordinance,  upon  all  goods  or  articles 
landed  or  deposited  on  any  wharf  or  wharves  belonging  to  the  said  mayor 
and  city  council ;  and  the  master  or  owner  of  the  vessel  so  depositing,  land- 
ing, or  transporting  said  goods  or  articles,  shall  be  responsible  for  the 
same,"  is  invalid  as  a  discrimination  against  the  productions  of  other  states. 
A  municipal  corporation,  if  it  chooses,  can  permit  the  public  wharves 
which  it  owns  to  be  used  without  charge.  Under  the  authority  of  the  state 
it  ma)r  also  exact  wharfage  fees,  equally,  from  all  who  use  its  improved 
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wharves,  provided  such  charges  do  not  exceed  what  is  fair  remuneration 
for  the  use  of  its  property ;  but  it  cannot  employ  the  property  it  thus  holds 
for  public  use  so  as  to  hinder,  obstruct,  or  burden  interstate  commerce  in 
the  interest  of  commerce  wholly  internal  to  that  state.  The  fees  which  it 
exacts  to  that  end,  although  denominated  wharfage  dues,  cannot  be  regarded 
as  compensation  merely  for  the  use  of  the  city's  property,  but  as  a  mere 
expedient  or  device  to  accomplish,  by  indirection,  what  the  state  could 
not  accomplish  by  a  direct  tax,  viz.,  build  up  its  domestic  commerce  by 
means  of  unequal  and  oppressive  burdens  upon  the  industry  and  business 
of  other  states. 
Guy  v.  Baltimore,  (1879)   100  U.  S.  443,  25  U.  S.  (L.  ed.)   743. 

(3)  Specification  of  Particular  Article  for  Municipal  Improvements. — 
The  specification  of  a  particular  asphalt  for  a  municipal  improvement,  the 
asphalt  being  the  product  of  a  foreign  country  and  there  being  other 
deposits  in  other  states  within  the  United  States  from  which  suitable 
asphalt  could  be  had,  is  not  an  interference  with,  and  a  regulation  of,  inter- 
state commerce,  in  violation  of  the  exclusive  right  of  Congress. 

Field   v.   Barber   Asphalt   Paving   Co.,  for  such  use,  shall  be  so  worked,  dressed, 

(1004)    194  U.  S.  622,  24  S.  Ct.  784,  48  or   carved  within  the  boundaries   of  the 

U.  S.    (L.   ed.)    1142,  the  court  saying:  state.     A  clause  shall  be  inserted  in  all 

"  The   attempt  to   invoke   the   provisions  specifications      or      contracts      hereafter 

of  the  Sherman  Act  in  this  case  is  equally  awarded  by   state,   county,  or  municipal 

unavailing.     That  Act  has  been  recently  authorities   authorizing  or  requiring  the 

considered    in    the    Northern    Securities  use  of  worked,  dressed,  or  carved  stone 

eases,  decided  at  this  term,  and  its  con-  therein,  except  paving  blocks  and  crushed 

struction  and  the  nature  of  the  remedies  stone,  to  the  effect   that   all   such   stone 

under  it  determined.     It  is  not  intended  shall   be  worked,  dressed,   or  carved   for 

to  affect  contracts  which  have  a  remote  such   use  as  required   by  this  Act."     It 

and  indirect  bearing  upon  commerce  be-  was  held  that  the  statute  is  invalid  as 

tween  the  states."  a    regulation    of    commerce    among    the 

states.    The  citizens  of  other  states  have 

Requiring  only  materials  manufactured  the  right  to  resort  to  the  markets  of  the 

in  the  state  to  be  used  on  public  works.  state    for    the    sale    of    their    products, 

—A  New  York  statute  providing  that  "  all  whether   it   be   cut   stone    or    any   other 

stone  of  any  description,   except  paving  article  which  is  the  subject  of  commerce, 

blocks  and  crushed  stone,  used  in   state  People  v.   Coler,    (1901)    166  N.  Y.   148, 

or  municipal  works  within  this  state,  or  59  N.  E.  776. 
which  is  to  be  worked,  dressed,  or  carved 

(4)  Favoring  Domestic  Wines. — A  statute  prohibiting  the  sale  of  liquors 
or  other  intoxicating  beverages  in  certain  counties,  providing  ' '  that  nothing 
in  this  Act  shall  prevent  any  person  from  selling  wine  in  quantities  less 
than  one  quart,  made  in  this  state  from  grapes  raised  therein,' '  is  a  dis- 
crimination against  imported  wines  which  may  be  manufactured  from 
grapes  raised  in  any  of  the  other  states  or  in  foreign  countries,  and  is  a 
regulation  of  commerce  within  the  meaning  of  the  Constitution. 

MoCreary  v.  State,  (1883)   73  Ala.  481.       12.     And  see  Higgins  v.  Rinker,    (1877) 
See  also  Powell  t?.  State,   (1881)   69  Ala.      47  Tex.  381,  as  to  a  Texas  statute. 
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An  Arkansas  statute  provides:  "Sec.  1. 
That  it  shall  be  unlawful  for  any  person 
to  sell  wine  at  any  place  in  this  state  ex- 
cept as  authorized  in  this  Act.  Sec.  2. 
Any  person  who  grows  or  raises  grapes 
or  berries  may  make  wine  thereof,  and 
sell  the  same  upon  the  premises  where 
such  grapes  or  berries  are  grown  and 
the  wine  made,  in  quantities  not  less 
than  one  quart;  such  person  may  -also 
sell  the  wine  of  his  own  make  in  any 
place  where  the  sale  of  intoxicating 
liquors  is  licensed  and  authorized  by  law, 
in  quantities  not  less  than  one  quart. 
Provided,  This  shall  not  authorize  the 
sale  of  wine  in  any  district  or  locality 
where  its  sale  is  prohibited  under  special 
act  of  the  general  assembly.  .  .  .  Sec. 
4.  Any  person  who  shall  violate  any  of 
the  provisions  of  this  Act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  in  any  sum  not 
less  than  $200  nor  more  than  $500."  It 
was  held  that  the  clause  "  and  sell  the 
same  upon  the  premises  where  such 
grapes  or  berries  are  grown  and  the  wine 
made  in  quantities  not  less  than  one 
quart/'  discriminates  against  wine  made 
in  other  states;  but  "by  striking  out 
the  words  '  at  any  place/  in  the  first 
section,  and  the  words  'upon  the  prem- 
ises where  such  grapes  or  berries  are 
grown  and  the  wine  made/  in  the  second 
section,  we  have  a  valid  act,  and  the 
will  of  the  legislature  declared  therein 
to  some  extent.  To  this  extent  the  Act 
will  remain  in  force."  State  v.  Deschamp, 
(1890)   53  Ark.  492,  14  S.  W.  653. 

A  Georgia  statute  provided  in  section 
6,  that  "it  shall  not  be  lawful  for  any 
person  within  the  limits  of  such  county 
to  sell  or  barter  for  valuable  considera- 
tion, either  directly  or  indirectly,  or  give 
away  to  induce  trade  at  any  place  of 
business,  or  furnish  at  other  public  places 
any  alcoholic,  spirituous,  malt,  or  intoxi- 
cating liquors,  or  intoxicating  or  other 
drinks  which,  ii  drank  to  excess,  will  pro- 
'  duce  intoxication/'  and  in  section  8  "  That 
nothing  in  this  Act  shall  be  so  construed 


as  to  prevent  the  manufacture,  sale,  and 
use  of  domestic  wines  or  cider,  or  the 
sale  of  wines  for  sacramental  purposes 
provided  such  wines  or  cider  shall  not 
be  sold  in  barroom  by  retail;  nor  shall 
anything  herein  contained  prevent  licensed 
druggists  from  selling  or  furnishing  pure 
alcohol  for  medicinal,  art,  scientific,  and 
mechanical  purposes."  If  it  is  considered 
that  the  sixth  section  of  the  Act  prohibits 
the  sale  of  imported  wines,  and  wines 
made  in  other  states,  under  the  head  of 
intoxicating  liquors,  or  other  drinks 
which,  if  drank  to  excess,  will  produce 
intoxication,  while  the  eighth  section  per- 
mits the  sale  of  domestic  wines,  then  the 
unconstitutional  discrimination  is  appar- 
ent on  the  face  of  the  Act,  and  it  can 
only  be  eliminated  by  striking  from  the 
Act  the  exception  in  favor  of  domestic 
wines;  or,  by  construction,  inserting  in 
the  Act  an  exception  in  favor  of  imported 
wines  and  wines  from  other  states.  The 
Act  should  be  held  inoperative  so  far  as 
it  discriminates  against  wines  imported 
from  other  states;  the  sale  of  these  prod- 
ucts must  stand  on  the  same  footing  as 
the  domestic  wines  of  Georgia,  and  there 
is  no  objection  to  the  general  prohibition 
of  the  sale  of  alcoholic,  spirituous,  malt, 
or  intoxicating  liquors,  or  intoxicating 
bitters  or  other  drinks  which,  if  drank 
in  excess,  will  produce  intoxication,  other 
than  wines  imported  or  domestic.  This 
strikes  out  no  clause,  no  provision  of  the 
statute,  but  merely  gives  the  statute  the 
construction  that  the  legislators  must 
have  intended  in  view  of  their  acquaint- 
ance with  and  sworn  intent  to  support 
the  Constitution  of  the  United  States- 
Ex  p.  Kinnebrew,    (1888)    35  Fed.  56. 

A  Georgia  statute  prohibiting  the  sale 
of  all  intoxicating  liquors  of  every  kind, 
but  exempting  domestic  wines  from  the 
operation  of  the  Act,  makes  an  invalid 
discrimination,  and  the  clause  protecting 
domestic  wines  was  declared  void  and  the 
broad  prohibition  clause  was  given  full 
effect.  Weil  v.  Calhoun,  (1885)  25  Fed. 
873. 


(5)  Goods  Made  by  Convict  Labor  to  Be  Branded. — A  statute  providing 
that  "  all  goods,  wares,  and  merchandise  made  by  convict  labor  in  any 
penitentiary,  prison,  reformatory,  or  other  establishment  in  which  convict 
labor  is  employed  in  any  state,  except  the  state  of  New  York,  and  imported, 
brought,  or  introduced  into  the  state  of  New  York,  shall  before  being 
exposed  for  sale  be  branded,  labeled,  or  marked  as  hereinafter  provided, 
and  shall  not  be  exposed  for  sale  in  any  place  within  this  state  without 
such  brand,  label,  or  mark, ' '  is  void  as  discriminating  between  convict-made 
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goods  manufactured  in  another  state  and  the  same  class  of  goods  manu- 
factured in  that  state,  and  therefore  falls  within  the  provision  of  the  Con- 
stitution which  confers  upon  Congress  the  power  to  regulate  commerce 
among  the  several  states. 

People  t>.  Hawkins,  (1895)   85  Hun  43,  47    N.    Y.    S.    56,    that    the    statute    as 

32   N.    Y.   S.    524.      See   also    People   v.  amended  by  striking  out  the  words      in 

Hawkins,   (1898)    157  N.  Y.  1,  51  N.  E.  any  state  except  the  state  of  New  York, 

257,  68  Am.  St.  Rep.   736,  42  L.  R.  A.  and  imported,  brought,  or  introduced  into 

490,  affirming   (1897)   20  App.  Div.  494,  the  state  of  New  York"  was  still  invalid, 

(6)  South  Carolina  Dispensary  Law. — When  a  state  recognizes  the 
manufacture,  sale,  and  use  of  intoxicating  liquors  as  lawful,  by  a  statute 
under  which  these  operations  are  turned  over  to  a  state  dispenser,  by  whom 
alone,  or  under  whose  direction,  they  are  carried  on,  it  cannot  discriminate 
against  the  bringing  of  such  articles  in  and  importing  them  from  other 
states;  such  legislation  is  void  as  a  hindrance  to  interstate  commerce  and 
an  unjust  preference  of  the  products  of  the  enacting  state  as  against  similar 
products  of  other  states. 

Scott  v.  Donald,  (1897)   165  U.  S.  101,  liquor  to  be  sold  in  the.  state  is  not  in- 

17  S.  Ct.   265,   41   U.   S.    (L.   ed.)    632,  herently  discriminative  as  giving  the  offi- 

amending  decree  and  affirming  Donald  v.  cere  the  opportunity,  by  exercising  their 

Scott,    (1895)    67    Fed.    854,    (1896)    74  right  of  purchase,  to  buy  in  one  state  to 

Fed.  859.  the  exclusion   of   the   products   of  every 

other  state.    Vance  v.  W.  A.  Vandercook 

A  state  law  which  gives  to  the  state  Co.,  (1898)   170  U.  S.  445,  18  S.  Ct.  674, 

officers  exclusive  right  to  purchase  all  the  42  U.  S.  (L.  ed.)   1100. 

(7)  Effect  of  the  "  Wilson  Ac*."  —  The  Act  of  Congress  of  1890,  giving 
the  states  permission  to  pass  laws  within  their  police  powers  in  relation  to 
the  sale  of  intoxicating  liquors,  whether  in  original  packages  or  not,  did 
not  and  could  not  do  away  with  the  requirement  of  the  Constitution  pro- 
hibiting a  discrimination  by  any  state  against  the  products  of  interstate 
commerce  manufactured  in  other  states. 

Minneapolis  Brewing  Co.  v.  McGillivray,  (1900)   104  Fed.  266. 

d.  Inspection  Laws  —  (See  also  Article  I.,  sec.  10,  that  "  No  state  shall, 
without  the  consent  of  Congress,  lay  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  executing  its  inspec- 
tion laws.")  (1)  In  General. —  This  provision  does  not  prohibit  a  state  from 
establishing  inspection,  quarantine,  health,  and  other  regulations  to  govern 
the  ports  of  the  state. 

Foster  v.  New  Orleane,  (1876)  94  U.  S.  246,  24  U.  S.  (L.  ed.)  122,  reversing  (1874) 
26  La.  Ann.  105. 

Whenever  inspection  laws  act  on  the  subject  before  it  becomes  an  article  of 
commerce  they  are  confessedly  valid,  and  also  when,  although  operating  on 
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articles  brought  from  one  state  into  another,  they  provide  for  inspection  in 
the  exercise  of  that  power  of  self-protection  commonly  called  the  police 
power. 


Patap&co  Guano  Co.  v.  North  Carolina 
Board  of  Agriculture,  (1898)  171  U.  S. 
354,  18  S.  Ct.  862,  43  U.  S.  (L.  ed.)  191, 
wherein  the  court  said:  "  Inspection  laws 
are  not  in  themselves  regulations  of  com- 
merce, and  while  their  object  frequently 
is  to  improve  the  quality  of  articles  pro- 
duced by  the  labor  of  a  country  and  fit 
them  for  exportation,  yet  they  are  quite 
as  often  aimed  at  fitting  them,  or  deter- 
mining their  fitness,  for  domestic  use,  and 
in  so  doing  protecting  the  citizen  from 
fraud.     Necessarily,  in  the  latter  aspect, 


such  laws  are  applicable  to  articles  im- 
ported into,  as  well  as  to  articles  pro- 
duced within,  a  state."  Affirming  (1892) 
52  Fed.  690.  See  also  Red  ••  C  "  Oil  Mfg. 
Co.  v.  Board  of  Agriculture,  (1912)  222 
U.  S.  380,  32  S.  Ct.  152,  56  U.  S.  (L.  ed.) 
240;  McLean  v.  Denver,  etc.,  R.  Co., 
(1906)  203  U.  S.  38,  27  S.  Ct.  1,  51 
U.  S.  (L.  ed.)  78;  State  t\  Bartles  Oil 
Co.,  (1916)  132  Minn.  138,  155  N.  W. 
1035,  L.  R.  A.  1916D  193;  Wadhams  Oil 
Co.  v.  Tracy,  (1909)  141  Wis.  150,  123 
N.  W.  785,  18  Ann.  Cas.  779. 


A  state  cannot,  nnder  the  cover  of  exerting  its  police  power,  substantially 
prohibit  or  burden  either  foreign  or  interstate  commerce.  Reasonable 
and  appropriate  laws  for  the  inspection  of  articles,  including  food 
products,  are  valid,  but  the  absolute  prohibition  of  an  unadulterated, 
healthful,  and  pure  article  cannot  be  permitted  as  a  remedy  against  the 
importation  of  that  which  is  adulterated,  and  therefore  unhealthful  or 
impure. 


Schollenberger  v.  Pennsylvania,  (1898) 
171  U.  S.  13,  18  S.  Ct.  757,  43  U.  S. 
(L.  ed.)  49,  reversing  (1893)  156  Pa.  St. 
201,  27  Atl.  30,  36  Am.  St.  Rep.  32, 
22  L.  R.  A.  155.  But  see  Com.  v.  Paul, 
(1892)    148  Pa.  St.  559,  24  Atl.  78. 

The  right  to  make  inspection  laws  is 
not  granted  to  Congress,  but  is  reserved 
to  the  states;  but  it  is  subject  to  the 
paramount  right  of  Congress  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states;  and  if  any  state,  as  a 
means  of  carrying  out  and  executing  its 
inspection  laws,  imposes  any  duty  or  im- 
post on  imports  or  exports,  such  impost 
or  duty  is  void  if  it  exceeds  what  is  abso- 
lutely necessary  for  executing  such  in- 
spection laws.  Neilson  v.  Garza,  (1876) 
2  Woods  (U.  S.)  287,  17  Fed.  Cas.  No. 
10,091. 

Findings  of  fact  by  a  state  officer, 
whose  duty  it  is  to  attend  to  the  enforce- 
ment of  all  the  laws  against  fraud  and 
adulteration  or  impurities  in  food,  drink, 
or  drugs,  do  not  in  themselves  constitute 
any  direct  interference  with  interstate 
commerce.  Arbuckle  v.  Blackburn,  (1903) 
191  U.  S.  414,  24  S.  Ct.  148,  48  U.  S. 
(L.  ed.)    239. 

Coal  and  coke. —  A  Louisiana  statute 
which    provides    for    the   appointment    of 


gaugers  of  coal  and  coke  boats  and  pre- 
scribes a  rule  by  which  the  capacity  of 
carrying  vessels  of  coal  or  coke  can  be 
determined  and  the  weight  of  the  coal  or 
coke  carried  ascertained,  is  not  in  con- 
flict with  the  commercial  power  of  Con- 
gress prescribed  by  the  Constitution. 
Such  a  statute  should  be  regarded  as  a 
part  of  those  innumerable  police  regula- 
tions which  every  state  may  enact  for  the 
convenience  and  comfort  of  its  inhabitants 
in  the  conduct  of  their  business.  It  may 
in  some  cases  in  a  slight  degree  affect 
commerce,  but  not  to  such  an  extent  as 
to  be  properly  designated  as  a  regula- 
tion of  commerce.  Pittsburg,  etc.,  Coal 
Co.  v.  Louisiana,  (1895)  156  U.  S.  597, 
15  S.  Ct.  459,  39  U.  S.  (L.  ed.)  544, 
affirming  (1889)  41  La.  Ann.  466,  6  So. 
220. 

A  municipal  ordinance  requiring  the 
measurement  of  coals  by  an  inspector, 
when  sold  within  the  city,  is  not  repug- 
nant to  the  Constitution  of  the  United 
States.  Charleston  t?.  Rogers/  (1823)  2 
McCord  L.    (S.  C.)   495. 

Fertilizers. —  See  infra,  p.  530,  Inspec- 
tion Fees,  and  p.  532,  As  to  Sales  by 
Soliciting  Agents. 

Flour. — See  infra,  p.  528,  Discrimina- 
tion, and  p.  533,  Inspection  in  Transit 
Through  the  State. 
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Food  stuffs  for  domestic  animals. —  An 
Indiana  statute  providing  for  the  inspec- 
tion and  analysis  of.  concentrated  com- 
mercial feeding  stuff,  was  held  valid. 
Savage  r.  Jones,  (1912)  225  U.  S.  501, 
32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182, 
the  court  saying :  "  The  hill  complains 
of  the  injury  to  manufacturers  if  they 
are  forced  to  reveal  their  secret  formulas 
and  processes.  We  need  not  here  express 
an  opinion  upon  this  question,  in  the 
breadth  suggested,  as  the  statute  does  not 
compel  a  disclosure  of  formulas  or  manner 
of  combination.  It  does  demand  a  state- 
ment of  the  ingredients,  and  also  of  the 
minimum  percentage  of  crude  fat  and 
crude  protein  and  of  the  maximum  per- 
centage of  crude  fiber,  a  requirement  of 
obvious  propriety  in  connection  with  sub- 
stances purveyed  as  feeding  stuffs." 

Fruit  trees. — See  Welch  t?.  Dean,  (1914) 
49  Mont.  263,  141  Pac.  548. 

Hay. —  A  Louisiana  statute  making  the 
inspection  of  hay  brought  to  the  port  *of 
New  Orleans  compulsory,  and  allowing  a 
charge  for  the  compensation  of  the  in- 
spectors, does  not  conflict  with  this  clauefe, 
as  the  statute  applies  to  hay  brought  from 
any  part  of  the  state  as  well  as  that  from 
other  states.  Hay  Inspectors  v.  Pleasants, 
(1871)  23  La.  Ann.  349.  See  also  State 
t.  Fosdick,   (1869)   21  La.  Ann.  266. 

Hides. —  A  New  Mexico  statute,  mak- 
ing it  an  offense  for  any  railroad  com- 
pany to  receive  hides  for  shipment  be- 
yond the  limits  of  the  territory  which 
had  not  been  inspected  within  the  require- 
ments of  an  inspection  statute,  is  a  valid 
exercise  of  power  in  the  absence  of  Con- 
gressional legislation  covering  the  subject. 
McLean  v.  Denver,  etc.,  R  Co.,  (1906) 
20  U.  S.  38,  27  S.  Ct.  1,  51  U.  S.  (L.  ed.) 
78. 

Intoxicating  liquors. —  A  state  statute, 
the  South  Carolina  dispensary  law,  direct- 
ing that  a  sample  of  the  liquor  proposed 
to  be  shipped  into  a  state  shall  be  sent 
to  a  state  officer  in  advance  of  the  ship- 
ment and  as  a  prerequisite  for  obtaining 
permission  to  make  a  subsequent  ship- 
ment, is  not  a  valid  manifestation  of  the 
police  power  of  the  state  exercised  for  the 
purpose  of  inspection  only.  The  inspec- 
tion of  the  sample  sent  in  advance  is  not 
in  the  slightest  degree  an  inspection  of 
the  goods  subsequently  shipped  into  the 
state.  Vance-  t\  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  455,  18  S.  Ct.  674,  42 
U.  S.  (L.  ed.)  1100.  See  also  State  t?. 
McGee,  (1899)  55  S.  C.  251,  33  S.  E. 
353,  74  Am.  St.  Rep.  741. 


A  municipal  ordinance  inflicting  a  pen- 
alty on  any  person  who  should  sell 
domestic  liquors  within  the  limits  of  the 
state  without  having  them  gauged  and 
inspected  by  the  city  inspector,  to  whom' 
a  small  compensation  is  to  be  paid  by  the 
vendor,  is  an  inspection  law  and  consti- 
tutional, both  as  to  the  thing  to  be  done 
and  the  compensation  to  be  made.  Green 
v  Savannah,  (1832)  R.  M.  Charlt.  (Ua.) 
368. 

Lime. —  See  infra,    (2)    Discrimination. 

Meat  —  Forbidding  sales  of  meat  else- 
where than  at  the  market  house. —  If,  in 

order  to  facilitate  inspection,  an  ordi- 
nance had  expressly  forbidden  the  sales  of 
meat  in  the  city  elsewhere  than  at  the 
market  house,  it  might  not  have  been  dif- 
ficult to  sustain  its  constitutionality,  even 
though  it  might  have  gravely  interfered 
with  interstate  commerce.  Such  an  or- 
dinance would  seem  to  be  within  the  legit- 
imate police  power  of  the  city.  Georgia 
Packing  Co.  v.  Macon,  (1893)  60  Fed.  777. 

See  also  infra,  (2)  Discrimination,  and 
(3)  Inspection  Fees. 

Naval  stores.— A  Florida  statute  pro- 
viding for  the  appointment  of  naval ' 
stores  inspectors  and  for  the  inspection 
of  naval  stores,  and  fixing  the  standard 
and  fees,  is  not  invalid  as  a  burden  on 
interstate  commerce.  Jackson  v.  Cravens, 
(1916)   235  Fed.  212. 

Raw  materials.— No  article  of  com- 
merce can  be  excluded  from  introduction 
into  and  sale  in  a  state  by  inspection 
laws  having  for  their  purpose  the  inspec- 
tion of  raw  materials,  or,  in  the  case  of 
meats  for  human  food,  the  inspection  of 
animals  before  being  slaughtered.  Swift 
v.  Sutphin,  (1889)  39  Fed.  636. 

Tobacco. —  A  state  inspection  law,  which 
requires  every  hogshead  of  tobacco  to  be 
brought  to  a  state  tobacco  warehouse,  i 
not  a  regulation  of  commerce.  It  being 
lawful  to  require  the  article  to  be  sub- 
jected to  a  prescribed  examination  by  a 
public  officer  before  it  can  be  accounted 
a  lawful  subject  of  commerce,  it  is  not 
foreign  to  the  character  of  an  inspection 
law  to  require  that  the  article  shall  be 
brought  to  the  officer,  and  is  a  matter  as 
to  which  the  state  has  a  reasonable  dis- 
cretion. Turner  v.  Maryland,  (1882)  107 
U.  S.  55,  2  S.  Ct.  44,  27  U.  S.  (L.  ed.) 
370. 

As  to  per  capita  taxes  on  passengers,  , 
under  statutes  passed  as  inspection  laws,  . 
see  infra,  p.  657,  State  Taxation.  , 
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The  right  to  tell  articles  imported  into  a  state  in  original  packages  does  not 
interfere  with  the  acknowledged  right  of  the  state  to  use  such  means  as 
may  be  necessary  to  prevent  the  introduction  of  an  adulterated  article,  and 
for  that  purpose  to  inspect  and  test  the  article  introduced,  provided  the 
state  law  does  really  inspect  and  does  not  substantially  prohibit  the  intro- 
duction of  the  pure  article  and  thereby  interfere  with  interstate  commerce. 

Schollenberger  v.  Pennsylvania,  (1898)  U.  S.  640,  32  S.  Ct  784,  56  U.  S.  (L.  «L) 

171   U.  8.  24,   18  8.   Ct.   757,  43  U.  S.  1197;  Savage  v.  Jones,  (1912)  225  U.  S. 

(L.   ed.)    49,  reverting    (1893)    156    Pa.  501,  32  S.  Ct  715,  56  U.  S.  (L.  ed.)   1182. 

St   201,   27   Atl.    30,   36   Am.    St.    Rep.  But  see  Com.  r.  Paul,  (1892)  148  Pa.  6t 

32,  22  L.  R.  A.  155.    See  also  Standard  559,  24  AtL  78. 
Stock   Food   Co.  v.  Wright,    (1912)    225 

(2)  Discrimination.  (See  also  supra,  c.  Discrimination  Against  Foreign 
Products,  p.  522 ;  and  infra,  m  (3)  Pilots  and  Pilotage  —  Discrimination  in 
Bates  of  Pilotage,  p.  613;  xl  (3)  State  Taxation — Discrimination  Against 
Foreign  Products,  p.  658;  (21)  (c)  Tax  on  Drummers,  Canvassers,  and 
Sample  Peddlers  —  Absence  of  Discrimination  in  Favor  of  Domestic  Com-, 
merce,  p.  714.) — A  state  cannot,  under  the  guise  of  inspection  or  revenue 
laws,  forbid  or  impede  the  introduction  of  products,  and  more  particularly 
of  food  products,  universally  recognized  as  harmless,  or  otherwise  burden, 
foreign  or  interstate  commerce  by  regulations  adopted  under  the  assumed 
police  power  of  the  state,  but  obviously  for  the  purpose  of  taxing  such 
commerce  or  creating  discriminations  in  favor  of  home  producers  or 
manufacturers. 

Austin  t\  Tennessee,  (1900)  179  U.  8.  344,  21  8.  Ct.  132,  45  U.  S.  (L.  ed.)  224, 
affirming  (1898)  101  Tenn.  563,  48  8.  W.  305,  70  Am.  St  Rod.  703,  50  L  K  A. 
(N.  S.)  478. 

A  state  may  establish  regulations  for  the  protection  of  its  people  against  the 
sale  of  unwholesome  meats,  provided  such  regulations  do  not  conflict  with 
the  powers  conferred  by  the  Constitution  upon  Congress,  or  infringe,  rights 
granted  or  secured  by  that  instrument.  But  it  may  not,  under  the  guise 
of  exerting  its  police  powers,  or  of  enacting  inspection  laws,  make  discrim- 
inations against  the  products  and  industries  of  some  of  the  states  in  favor 
of  the  products  and  industries  of  its  own  or  of  other  states. 

Brimmer  v.  Rebman,  (1&91)-  138  U.  8.  review  or  inspection  shall  be  fixed,  was 

82,  11  S.  Ct  213,  34  U.  8.   (L.  ed.)   862,  held    invalid    when    there    was    no    law  i 

affirming  In  re  Rebman,   ( 1890)    41  Fed.  requiring  flour  manufactured  in  that  stated  * 

867.  to  bo  thus  inspected  as  a  condition'  of  sell- 
ing it  or  offering  ti  for  sale.     Voght  v: 

Flour.— A  state  statute  which  declares  Wright,   (1891)   141  U.  S.  63,  11  S.  Ct. 

that  all  flour  brought  into  that  state  and  855,  35  U.  8.  (L.  ed.)  638. 
offered  for  sale  therein  shall  be  reviewed 

and  have  the  state  inspection  mark  there-  Whether  a  Louisiana  statute  authoriz- 
cn,  and  that  no  person  or  persons  selling  ing  the  governor,  with  the  advice  and  Con- 
or  offering    to    sell    such    flour    without  sent  of  the  senate,  to  appoint  a  number 
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of  flour  nspectors  for  the  city  and  port 
of  New  Orleans  who  are  required  to  in- 
spect all  *our  imported  or  coming  to  the 
port  of  New  Orleans  for  sale,  solely  for 
the  purpose  of  ascertaining  its  purity  and 
soundness,  and  whether  of  lawful  weight, 
but  not  for  the  purpose  of  classification 
and  grading  is  valid,  quasre.  Glover  9. 
Flour  inspectors,  (1891)  48  Fed.  349. 

Lime. —  A  Massachusetts  statute  requir- 
ing an  inspection  of  all  lime  imported  or 
sold  therein,  but  prescribing  no  standard, 
either  of  quality,  or  mode  of  packing,  or 
size  of  casks,  except  as  to  lime  manu- 
factured ia  Massachusetts  or  imported 
from  Maine,  was  held  to  be  invalid,  for 
providing  for  the  forfeiture  of  a  cask  of 
lime  sold  or  exposed  for  sale  when  the 
cask  is  not  o£  the  prescribed  size,  while 
there  is  no  provision  as  to  the  size  of  a 
cask  in  which  lime  may  be  sold  if  im- 
ported from  any  state  but  Maine.  Hig- 
gins  v.  Three  Hundred  Casks  lime, 
(1880)    180  Mass.  3. 

Meat. —  A  state  statute  which  prohibits 
the  sale  of  fresh  meats  except  as  provided 
in  the  Act,  and  provides  that  all  cattle, 
sheep  and  swine  to  be  slaughtered  for 
human  food  within  the  respective  juris- 
dictions of  the  inspectors  shall  be  in- 
spected by  the  proper  local  inspector 
appointed  in  that  state,  within  twenty- 
four  hours  before  the  animals  are 
slaughtered,  by  its  necessary  operation 
excludes  from  that  state  market,  prac- 
tically, all  fresh  beef,  '  veal,  mutton, 
lamb,  or  pork  in  whatever  form,  and 
although  entirely  sound,  healthy,  and  fit 
for  human  food  —  taken  from  animals 
slaughtered  in  other  states;  and  directly 
tends  to  restrict  the  slaughtering  of  ani- 
mals whose  meat  is  to  be  sold  in  that 
state  for  human  food,  to  those  engaged 
in  such  business  in  that  state.  Such  leg- 
islation makes  a  discrimination  against 
the  products  and  busines  of  other  states 
in  favor  of  the  products  or  business  of 
that  state,  which  interferes  with  and  bur- 
dens commerce  among  the  several  states. 
Minnesota  p.  Barber,  (1890)  136  U.  S. 
321,  10  S.  Ct.  862,  34  U.  S.  (L.  ed.)  455, 
affirming  In  re  Barber  (1889)  39  Fed. 
Bep.  641.  See  also  Swift  v.  Sutphin, 
(1889)   39  Fed.  Rep.  630. 

A  municipal  ordinance  requiring  the  in- 


spection of  animals  before  being  slaugh- 
tered, as  well  as  the  meat  after  slaughter- 
ing, which  must  take  place  within  or 
mile  of  the  city  limits,  is  void,  as  it  is 
not  open  to  doubt  that  one  of  the  objects 
of  these  ordinances  is  to  protect  the  local 
butchering  business,  and  prevent  competi- 
tion from  those  large  establishments  in 
other  states ;  and  thus  it  is  an  interference 
with  the  free  commerce  between  the  states, 
and,  of  course,  in  conflict  with  the  com- 
merce clause  of  the  Federal  Constitution. 
Ew  p.  Kieffer,  (1889)  40  Fed.  399. 

A  Colorado  statute  entitled  "An  Act  to 
provide  for  the  inspection,  before  slaugh- 
ter, of  certain  animals,  the  meat  of  which 
is  intended  to  be  sold,  or  offered  for  sale, 
as  human  food,  and  to  prescribe  penalties 
for  the  violations  of  the  provisions  of 
this  act,"  was  held  to  be  unconstitutional. 
Schmidt  t>.  People,  (1892)  18  Colo.  78, 
31  Pac.  498. 

An  Indiana  statute  entitled  "An  act  for 
the  protection  of  the  public  health  by 
promoting  the  growth  and  sale  of  healthy 
cattle  and  sheep,  making  it  a  misde- 
meanor to  sell  the  same  without  inspec- 
tion before  the  slaughtering  within  this 
state,  and  to  authorize  cities  to  appoint 
inspectors,"  was  held  to  be  invalid  under 
authority  of  Minnesota  v.  Barber,  (1890) 
136  U.  S.  313,  10  S.  Ct.  862,  34  U.  S. 
(L.  ed.)  455;  State  v.  Klein,  (1890)  126 
Ind.  68,  25  N.  E.  873.  See  also  Hoff- 
man v  Harvey,  (1891)  128  Ind.  600,  28 
N.  E.  93. 

An  ordinance  providing  that  "no  one 
shall  be  permitted  to  sell  or  offer 
for  sale,  within  the  corporate  limits  of 
the  town  of  De  Ridder,  the  meat  of  any 
butchered  cattle  or  other  live  stock  unless 
the'  same  has  been,  first,  regularly  in- 
spected by  the  said  inspector  of  live  stock 
for  said  town,  before  the  same  was 
butchered  and  unless  said  person  or  per- 
sons, selling  or  offering  to  sell  such  meat, 
has  a  certificate  from  such  inspector  that 
said  animal  was  duly  inspected  by  him 
and  was  found  sound  and  healthy  and 
free  from  disease,  before  it  was  butchered," 
has  been  held  to  be  in  contravention  of 
the  commerce  clause  in  this  section.  Car- 
ter t>.  Green,  (1910)  127  La.  490,  53  So. 
729,  31  L.  R.  A.  (N.  S.)  55. 


Different  mode  of  ascertaining  and  collecting  charge. —  When  a  state  statute 

does  not  impose  upon  imported  beer  any  greater  inspection  fee  than  upon 

the  domestic  manufactured  article,  the  fact  that  the  mode  of  ascertaining 

and  collecting  is  different  does  not  constitute  a  discrimination  against  the 
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importer,  and  is  not,  therefore,  an  attempt  at  interference  with  the  freedom 
and  equality  of  interstate  commerce. 


Pabst  Brewing  Co.  r.  Crenshaw,   (1903)    120  Fed.  147. 
(1868)   8  Wall.  148,  19  U.  S.   (L.  ed.)   387. 


See  also  Hinson  9.  Lott, 


(3)  Inspection  Fees. —  It  is  competent  for  a  state  to  enact  a  statute  pro- 
viding for  the  inspection  of  fertilizing  materials  in  order  to  prevent  the 
practice  of  imposition  on  the  people  of  the  state,  and  to  provide  for  the 
charge  of  a  certain  price  per  ton  merely  to  defray  the  cost  of  such 
inspection. 


Patapsco  Guano  Co.  f.  North  Carolina 
Board  of  Agriculture,  (1898)  171  U.  S. 
360,  18  S.  Ct.  862,  43  U.  S.  (L.  ed.) 
191,  affirming  (1892)  52  Fed.  690. 
See  also  Standard  Stock  Food  Co.  «. 
Wright,  (1912)  225  U.  S.  540,  32  S.  Ct. 
784,  55  U.  S.  (L.  ed.)  1197;  Savage  v. 
Jones,  (1912)  225  U.  S.  501,  32  S.  Ct. 
715,  56  U.  S.  (L.  ed.)  1182;  Red  "C" 
Oil  Mfg.  Co.  r.  Board  of  Agriculture, 
(1912)  222  U.  S.  380,  32  S.  Ct.  152,  56 
U.  S.  (L.  ed.)  240,  as  as  to  oil  inspection 
fees;  Jackson  r.  Cravens,  (1916)  235  Fed. 
212,  as  to  fees  for  the  inspection  of  naval 
stores;  State  e.  Bartles  Oil  Co.,  (1916) 
132  Minn.  138,  155  N.  W.  1035,  L.  R.  A. 
1916D  193;  Wadhams  Oil  Co.  v.  Tracy, 
(1909)  141  Wis.  150,  123  N.  W.  785,  18 
Ann.  Cas.  779. 

Fertilisers  — A  North  Carolina  statute 
providing  that  no  commercial  fertilizers 
shall  be  sold  or  offered  for  sale  until  the 
manufacturer  or  importer  obtain  a  license 
from  the  treasurer  of  the  state,  for  which 
shall  be  paid  a  privilege  tax  of  $500  per 
annum  for  each  separate  brand,  is  void  as 
a  regulation  of  commerce.  "  We  think 
that  in  this  case  the  court  might  judi- 
cially take  notice  of  the  evident  fact  that 
$500  on  a  brand  of  commercial  fertilizers 
is  a  much  larger  sum  than  can  be  neces- 
sary for  its  inspection.  But  the  court  is 
relieved  from  all  embarrasflment  in  this 
respect  by  the  fact  that  the  Act  declares, 
by  necessary  implication,  that  the  tax  is 
not  needed  for  inspection  expenses.  In 
sec.  22,  $500  of  the  money  received  from 
the  tax  on  fertilizers  is  appropriated  to 
the  North  Carolina  Industrial  Association, 
and  in  sec.  23.  $41,000  is  given  to  pay  the 
expenses  of  the  department  of  agriculture, 
including  $20,000  for  the  completion  of 
the  oyster  survey,  and  '  all  other  revenues 
arising  from  the  tax  on  fertilizers  *  are 
'  appropriated  to  the  establishment  of  an 
agricultural  and  mechanical  college.' " 
American  Fertilizing  Co.  t*.  Board  of 
Agriculture,   (1890)   43  Fed.  609. 

The  statute  was  subsequently  amended 
so  as  to  provide  in  part:     "  For  the  pur- 


pose of  defraying  the  expenses  connected 
with  the  inspection  of  fertilizers  and  fer- 
tilizing materials  in  this  state,  there 
shall  be  a  charge  of  twenty^five  cents  per 
ton  on  such  fertilizers  and  fertilizing 
material  for  each  fiscal  year,  which  shall 
be  paid  before  delivery  to  agents,  dealers, 
or  consumers  in  this  state.  *  *  *  Each 
barrel,  bag,  or  other  package  *  * 
shall  have  attached  thereto  a  tag  stating 
that  all  charges  specified  in  this  section 
have  been  paid.  *  *  *  Any  person,  cor- 
poration, or  company  who  shall  sell  or 
offer  for  sale  any  such  fertilizers  contrary 
to  the  provisions  above  set  forth  shall  be 
guilty  of  a  misdemeanor."  As  so  amended, 
the  statute  was  held  to  be  valid  as  an 
inspection  law,  and,  in  effect,  a  law  to 
provide  for  the  security  of  purchasers  in 
buying  an  article  whose  contents  and 
quality  cannot  be  determined  by  ordinary 
inspection,  but  only  by  analysis  and  the 
use  of  the  knowledge  of  experts.  Patapsco 
Guano  Co.  t'.  Board  of  Agriculture,  ( 1892 ) 
62  Fed.  690,  affirmed  in  Patapsco  (xuano 
Co.  v.  North  Carolina  Board  of  Agricul- 
ture, (1898)  171  U.  S.  360,  18  S.  Ct.  862, 
43  U.  S.  (L.  ed.)  191.  See  also  Goodwin 
f.  Caraleigh  Phosphate,  etc.,  Works, 
(1896)  119  N.  C.  120,  25  S.  E.  795.  But 
see  State  v.  Norris,  (1878)  78  N.  C.  446. 

A  Kentucky  statute  entitled  "An  act  to 
regulate  the  sale  of  fertilizers  in  this  com- 
monwealth, and  to  protect  agriculturists 
in  the  purchase  and  use  of  the  same/' 
cannot  be  fairly  construed  to  authorize  a 
levy  of  an  impost  on  interstate  commerce 
beyond  what  is  necessary  to  secure  in- 
spection. Vanmeter  v.  Spurrier,  (1893) 
94  Ky.  25,  21  S.  W.  337. 

Meat. —  A  state  statute  which  provides 
that  it  shall  not  be  lawful  to  offer  for 
sale  within  the  limits  of  the  state  any 
fresh  meats  which  shall  have  been 
slaughtered  one  hundred  miles  or  over 
from  the  place  at  which  it  is  offered  for 
sale,  until  and  except  it  has  been  in- 
spected and  approved,  and  that  for  all 
fresh  meats  so  inspected  the  inspector 
shall  receive  as  his  compensation  one  cent 
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per  pound  to  be  paid  by  the  owner  of  the  Oysters. —  The  collection  6t  a  charge  of 
meat,  although  avowedly  enacted  to  pro-  one  cent  per  bushel  upon  ail  oysters  un- 
tect  the  people  of  the  state  against  the  loaded  from  vessels  is  valid  when  it  is 
gale  of  unwholesome  meats,  has  no  real  not  substantially  more  than  is  necessary 
t?r  substantial  relation  to  such  an  object,  to  pay  the  expenses  of  the  force  which  is 
but  by  its  necessary  operation  is  a  regula-  charged  with  the  whole  duty  of  inspec- 
tion of  commerce  beyond  the  power  of  the  tion.  Foote  v.  Stanley,  (1911)  117  Md. 
state  to  establish.  Even  if  it  could  be  335,  82  Atl.  380. 
presumed  that  meats  will  or  may  become 

unwholesome  if  transported  one  hundred  In  Foote  v.  Clagett,    (1911)    116  Md. 
miles  or  more  from  the  place  at  which  228,   81   Atl.   511,   a   statute   imposing   a 
the  animals  are  slaughtered,  before  being  tax  of  two  cents  per  bushel,  one-half  of 
offered  for  sale,  such  a  presumption  could  which  was  for  the  expense  of  inspection 
not  control,  because  the  statute,  by  reason  and   the  other  half  was   required   to   be 
of  the  onerous  nature  of  the  tax  imposed  expended    in    developing    and    cultivating 
in  the  name  of  compensation  to  the  in-  the  natural  oyster  bars  and  beds  of  the 
spector,  goes  far  beyond  the  purposes  of  state,  was  held  to  be  invalid  as  to  oysters 
legitimate  inspection  to  determine  quality  shipped  in  from  another  state. 
and  condition,  and,  by  its  necessary  opera- 
tion, obstructs  the  freedom  of  commerce  Different  mode  of  ascertaining  and  col- 
among  the  states.     Brimmer  v.  Rebman,  lecting  charge. —  See   supra,   p.    528,   Di*- 
(1891)    138  U.  S.  79,   11   S.  Ct.  213,  34  crimination. 
U.  8.    (L.  ed.)    862,  affirming  In  re  Reb- 
man, (1890)   41  Fed.  867. 

Most  not  be  a  revenue  measure. —  "  We  are  of  the  opinion  that  the  allega- 
tions of  the  relator  as  to  the  cost  of  inspection,  compared  with  the  fees 
authorized  to  be  charged,  and  the  profit  which  might  accrue  to  the  inspector, 
in  view  of  other  and  necessary  incidental  expense  connected  with  the  inspec- 
tion and  registration,  do  not  bring  the  case  within  that  class  which  holds 
that  under  the  guise  of  inspection  other  and  different  purposes  are  to  be 
subserved,  thus  rendering  the  legislation  invalid." 

McLean  v.  Denver,  etc.,  R.  Co.,  (1906)  203  U.  S.  38,  27  S.  Ct.  1,  51  U.  S.  (L.  ed.)  78. 

As  to  the  amount  of  the  fees,  and  referring  to  the  case  of  Patapsco  Guano 
Co.  v.  North  Carolina  Board  of  Agriculture,  (1898)  171  U.  S.  360,  18  S.  Ct. 
862,  43  U.  S.  (L.  ed.)  191,  the  court  said :  "In  disposing  of  the  contention 
just  stated  we  are  not  at  liberty  to  travel  outside  of  the  record  and  take 
judicial  notice  of  the  operation  of  the  act  since  the  transcript  of  record 
was  filed  in  this  court.  We  here  reiterate  what  was  said  in  the  case  last 
cited  (p.  354) :  '  If  the  receipts  are  found  to  average  largely  more  than 
enough  to  pay  the  expenses,  the  presumption  would  be  that  the  legislature 
would  moderate  the  charge.'  If  the  trial  made  of  the  act  establishes  the 
fact  to  be  as  asserted,  that  the  exaction  in  question  is  excessive,  the  pre- 
sumption is  that  in  the  orderly  conduct  of  the  public  business  of  the  State 
the  necessary  correction  will  be  made  to  cause  the  act  to  conform  to  the 
authority  possessed,  which  is  to  impose  a  fee  solely  to  recompense  the  State 
for  the  expenses  properly  incurred  in  enforcing  the  authorized  inspection. 
What  relief  should  be  awarded  in  the  event  the  legislature  of  North  Caro- 
lina failed  in  its  positive  duty  in  this  particular  is  not  a  question  open  for 


532  CONSTITUTION  [Art.  I,  sec.  8 

consideration  upon  this  record,  as  no  such  failure  of  duty  on  the  part  of 
the  legislature  had  occurred  or  could  possibly  have  happened  when  this 
suit  was  commenced,  a  few  days  after  the  passage  of  the  act. ' ' 

Red  "  C  "  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  (1912)  222  U.  S.  380,  32  S.  Ct.  152, 
56  U.  S.  (L.  ed.)  240. 

In  excess  of  expenses  of  inspection. — A  Maryland  statute  which  fixes  an 
inspection  fee  of  one  cent  per  bushel  upon  oysters  coming  into  the  state,  is 
invalid  when  it  is  more  than  that  required  to  pay  the  expenses  of  inspec- 
tion and  the  surplus  is  appropriated  to  other  expenses  of  the  fishery  force. 

D.  £.  Foote  &  Go.  v.  Stanley,  (1914)  not  only  excessive,  but  are  being  con- 
232  U.  S.  494,  34  8.  Ct.  377,  58  U.  S.  tinued,  yielding  each  and  every  year  in- 
(L.  ed.)  698.  creasing  net  revenues,  is  invalid.     Castle 

v.  Mason,    (1915)    91   Ohio   St.  296,   110 

Oil  inspection  fees.— A  statute  which      N.  E.  463,  Ann.  Cas.  1917A  164. 
imposes  fees  for  oil  inspection  which  are 

(4)  As  to  Sales  by  Soliciting  Agents. —  Soliciting  agents  for  a  fertilizer 
company,  a  corporation  created  under  the  laws  of  another  state,  whose 
business  consists  in  soliciting  orders  for  the  fertilizer  company  from  per- 
sons in  the  state,  inducing  them  to  agree  to  purchase  fertilizers  from  the 
fertilizer  company,  and,  when  they  have  so  secured  an  agreeing  purchaser 
for  said  company,  notifying  the  company  by  sending  to  it  the  name  and 
address  of  the  intending  purchaser,  and  terms  of  sale  agreed  upon,  and 
the  company  then  shipping  direct  from  their  state  to  the  purchaser  the 
fertilizers  so  sold,  are  engaged  in  interstate  commerce,  and  such  business 
is  not  affected  by  a  state  statute  entitled  "An  Act  to  protect  and  advance 
agriculture  by  regulating  the  sale  and  purity  of  commercial  fertilizers  and 
the  guarantee  and  conditions  upon  which  they  are  to  be  sold,  and  by  fixing 
the  penalties  incurred  by  the  violation  of  such  conditions ;  by  providing  for 
practical  and  other  experiments  in  relation  thereto;  by  reorganizing  the 
board  of  agriculture,  increasing  its  powers  and  those  of  the  commissioner 
of  agriculture;  by  creating  an  official  chemist,  defining  his  duties  and 
powers,  and  by  repealing  laws  in  conflict  herewith/'  etc.  Even  if  the  Act 
in  question  could  be  construed  as  an  inspection  law,  or  an  exercise  of  the 
police  power  of  the  state,  the  solicitors'  business  cannot  be  affected  thereby, 
as  they  do  not  deal  with,  nor  handle,  nor  bring  to  the  state,  fertilizers; 
and  even  if  they  were  to  import  into  the  state  original  packages  of  fertil- 
izers, and  the  act  in  question  could  be  properly  construed  as  an  inspection 
law,  within  and  under  the  police  power  of  the  state,  still  the  interference 
with  their  business  would  be  in  violation  of  this  clause. 

Louisiana  v.  Lagarde,  (1894)  60  Fed.  186. 
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(5)  Inspection  of  Vessels. — A  statute  requiring  the  captain,  owners,  or 
agents  of  steamers,  plying  within  the  state,  to  cause  the  machinery  of  their 
boats  to  be  examined  by  officers  appointed  under  that  law,  ceased  to  have 
the  force  of  law  after  the  passage  of  the  Act  of  Congress  of  the  7th  of  July, 
1838,  providing  for  the  better  security  of  the  lives  of  passengers  on  vessels 
propelled  by  steam.  The  exercise  by  Congress  of  the  power  conferred  on 
it  by  the  Constitution  of  the  United  States,  to  legislate  on  the  subject, 
rendered  the  state  law  inoperative. 

Caldwell  v.  St.  Louis  Perpetual  Ina.  Co.,  (1846)   1  La.  Ann.  85. 

(6)  Inspection  in  Transit  through  the  State. —  A  territorial  statute,  pur- 
porting to  be  an  Act  for  the  protection  of  stock  raisers  in  certain  localities, 
and  providing  that  "  the  inspector  shall  collect  as  fees  from  the  owner, 
vendor,  or  person  in  charge,  not  more  than  three  cents  for  each  and  every 
head  of  horses,  mules,  or  cattle  leaving  the  county,  and  not  less  than  two 
cents  for  each  head  of  sheep.  And  for  each  head  of  horses,  mules,  sheep, 
or  cattle,  which  may  enter  the  county,  he  shall  collect  as  fees  not  more 
than  five  cents  per  head,  and  for  each  and  every  hide  inspected  he  shall 
collect  as  fees  not  more  than  five  cents,"  was  held  to  be  invalid.  The  right 
of  a  state  or  territory  to  legislate  for  the  purpose  of  protection  against 
disease,  to  make  necessary  police  regulations,  or  to  enact  inspection  laws 
which  have  for  their  purpose  the  general  good  of  a  state  or  the  public,  and 
which  operate  upon  all  alike,  is  unquestioned.  But  such  right  does  not 
carry  with  it  the  power  to  collect  tolls  upon  the  commerce  of  a  sister  state 
while  such  commerce  is  in  transit  through  a  state. 

Farria   t;.    Henderson,    (1893)    1   Okln.  tured  within  this  town,  or  brought  to  the 

588,  33  Pac.  380.  same  for  sale,  shipment,  or  exportation 

does  not  apply  to  flour  in  transit  through 

An    ordinance    of    the    corporation    of  the  District  from   one  state  to  another, 

Georgetown,  in  the  District  of  Columbia,  or   it  would  be  invalid.     Georgetown   t 

providing   for   the   inspection   of   "  every  Davidson,  ( 1868 )  6  D.  C.  278. 
barrel  and  half  barrel  of  flour  manufac- 

(7)  Appointment  of  Port  Qauger. — A  statute  entitled  "An  Aot  to  pro- 
vide for  the  appointment  of  a  gauger  for  the  port  of  San  Francisco,"  whose 
services  are  to  be  paid  for  in  fees  for  inspection,  is  not  unconstitutional  as 
interfering  with  the  federal  government  in  its  regulation  of  commerce. 

Addison  v.  Saulnler,   (1861)    19  Cal.  84. 

e.  Quarantine  and  Health  Laws — (1)  In  General. —  In  giving  the 
commercial  power  to  Congress  the  states  did  not  part  with  that  power  of 
self-preservation  which  must  be  inherent  in  every  organized  community. 
They  may  guard  against  the  introduction  of  anything  which  may  corrupt 
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the  morals  or  endanger  the  health  or  lives  of  their  citizens.  Quarantine  or 
health  laws  have  been  passed  by  the  states,  and  regulation  of  police  made, 
for  their  protection  and  welfare. 


Smith  t?.  Turner,  (1849)  7  How.  400, 
12  U.  S.  (L.  edJ   702. 

"  While  it  is  true  that  the  power  vested 
in  Congress  to  regulate  commerce  among 
the  states  is  a  power  complete  in  itself, 
acknowledging  no  limitations  other  than 
those  prescribed  in  the  Constitution,  and 
iJiBLt  where  the  action  of  the  states  in  the 
exercise  of  their  reserved  powers  cornea 
into  collision  with  it,  the  latter  must  give 
w&y>  yet  it  is  also  true  that  quarantine 
laws  belong  to  that  class  of  state  legisla- 
tion which  is  valid  until  displaced  by 
Congress,  and  that  such  legislation  has 
been  expressly  recognized  by  the  laws  of 
the  United  States  almost  from  the  begin- 
ning of  the  government."  Louisiana  t?. 
Texas,  (1900)  176  U.  S.  21,  20  S.  Ct. 
251,  44  U.  S:  (L.  ed.)   347. 


The  presumption  that  a  state  statute 
was  enacted,  in  good  faith,  for  the  pur- 
pose expressed  in  the  title,  namely,  to 
protect  the  health  of  the  people  of  the 
state,  cannot  control  the  final  determina- 
tion of  the  question  whether  it  is  not 
repugnant  to  the  Constitution  of  the 
United  States.  There  may  be  no  pur- 
pose upon  the  part  of  a  legislature  to 
violate  the  provisions  of  that  instrument, 
and  yet  a  statute  enacted  by  it,  under 
the  forms  of  law,  may,  by  its  necessary 
operation,  be  destructive  of  rights  granted 
or  secured  by  the  Constitution.  In  such 
cases,  the  courts  must  sustain  the  su- 
preme law  of  the  land  by  declaring  the 
statute  unconstitutional  and  void.  Min- 
nesota v.  Barber,  (1890)  136  U.  S.  319, 
10  S.  Ct.  862,  34  U.  S.    (L.  ed.)   466. 


(2)  Detention  of  Passengers  and  Baggage. —  The  states  may,  in  the  exer- 
cise of  their  police  powers,  pass  quarantine  and  health  laws  interdicting 
vessels  coming  from  foreign  ports,  or  ports  within  the  United  States,  from 
landing  passengers  and  goods,  prescribe  the  places  and  time  for  vessels 
to  quarantine,  and  impose  penalties  upon  persons  for  violating  the  same ; 
and  such  laws,  though  affecting  commerce  in  its  transit,  are  not  regulations 
of  commerce  prescribing  terms  upon  which  merchandise  and  persons  shall 
be  admitted  into  the  ports  of  the  United  States,  but  precautionary  regula- 
tions to  prevent  vessels  engaged  in  commerce  from  introducing  disease  into 
the  ports  to  which  they  are  bound. 

expressly  recognizes  the  validity  of  state 
laws,  and  in  section  3  requires  the  super- 
vising surgeon-general  of  the  marine  hos- 
pital service  to  co-operate  with  and  aid 
state  and  municipal  boards  of  health  in 
the  execution  and  enforcement  of  their 
rules  and  regulations.  Minneapolis,  etc, 
R.  Co.  v.  Milner,   (1893)   67  Fed.  277. 

A  municipal  ordinance  prescribing  that 
boats  coming  from  certain  points  in  other 
states,  having  on  board,  at  any  time  dur- 
ing the  voyage,  more  than  a  specified 
number  of  passengers,  should  remain  in 
quarantine  not  less  than  forty-eight  hours 
nor  more  than  twenty  days,  was  held  not 
to  be  repugnant  to  this  clause.  St.  Louis 
t>.  McCoy,  (1853)  18  Mo.  238.  See  also 
St.  Louis  f?.  Boffinger,  (1853)   19  Mo,  IS. 


Norris  v.  Boston,   (1849)    7  How.  414, 
12  U.  S.   (L.  ed.)    702. 

A  Michigan  statute  entitled  "  An  Act  to 

Srovide  for  the  prevention  of  the  intro- 
uction  and  spread  of  cholera  and  other 
dangerous  communicable  diseases,  etc.," 
and  the  rules  adopted  thereunder  by  the 
state  board  of  health,  under  which  the 
board  detains  passengers  on  the  Canadian 
Pacific  railway  at  the  point  opposite 
Sault  Ste.  Marie,  Mich.,  and  prohibits 
their  entering  the  state  of  Michigan  until 
they  have  undergone  the  quarantine  de- 
tention, and  until  the  disinfection  of  their 
baggage  as  prescribed  in  said  rules,  is 
not  a  regulation  of  commerce  with  foreign 
nations.  Moreover,  the  Quarantine  Act 
of  Congress,  approved  February  15,  1893, 


(3)  Excluding  Healthy  Persons  from  Infected  Locality. — A  statute 
which,  as  interpreted  by  the  Supreme  Court  of  the  state,  empowers  the 
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state  board  of  health  to  exclude  healthy  persons  from  a  locality  infected 
with  a  contagious  or  infectious  disease,  which  power  applies  as  well  to 
persons  seeking  to  enter  the  infected  place  from  without  as  to  those  coming 
from  within  the  state,  is  valid.  It  is  beyond  question  that  the  power  of 
states  to  enact  and  enforce  quarantine  laws  for  the  safety  and  protection 
of  the  health  of  their  inhabitants  has  been  recognized  by  Congress;  and 
until  Congress  has  exercised  its  power  on  the  subject,  such  state  quarantine 
laws  and  laws  for  the  purpose  of  preventing,  eradicating,  or  controlling 
the  spread  of  contagious  or  infectious  diseases  are  not  repugnant  to  the 
Constitution  of  the  United  States,  although  their  operation  affects  interstate 
or  foreign  commerce. 

Compagnie  Francaise,  etc.  v.  Louisiana  affirming  (1899)  51  La.  Ann.  645,  25 
State  Board  of  Health,  (1902)  186  U.  S.  So.  591,  72  Am.  St.  Rep.  458,  56  L.  R.  A. 
385,  22  S.  Ct.  811,  46  U.  S.  (L.  ed.)   1209       795. 

(4)  Disinfection  of  Imported  Bags. — An  order  of  a  municipal  board  of 
health  providing  "  that  on  and  after  this  date  all  rags  arriving  at  this  port 
from  any  foreign  port  shall,  before  being  discharged,  be  disinfected  under 
the  supervision  of  an  officer  of  this  board,  and  in  a  manner  satisfactory  to 
this  board/'  was  held  to  be  valid. 

Train     t?.     Boston     Disinfecting     Co.,  tended,  that  whenever  Congress  shall  un- 

(1887)    144  Mass.  531,  11  N.  E.  929,  59  dertake   to  provide   a  general   system   of 

Am.   Rep.   113,  in  which  case  the  court  quarantine,  or  shall  confide  the  execution 

said:       "Quarantine  laws  are  a  familiar  of  such  a  system  to  a  national  board  of 

exercise  of  the  police  power  of  a  state.  health,    or    to   local   boards,    as   may   be 

Their    enactment    is    within    its    lawful  found   expedient,   all   state   laws  will  be 

province,  and  the  making  of  regulations  abrogated,  at  least  so  far  as  the  two  are. 

for   their   enforcement   has    always   been  inconsistent, —  until  this  is  done,  the  laws 

trusted   to  subordinate  boards.     Even   if  of  the  state  are  valid." 
it  be  conceded,  as  it  has  been  often  con- 

(5)  Prohibiting  Removal  of  Remains  of  Deceased  Persons. — A  statute 
entitled  "An  Act  to  protect  public  health  from  infection,  caused  by  exhu- 
mation and  removal  of  the  remains  of  deceased  persons,' '  provides  that  "it 
shall  be  unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or  other  burial 
place,  the  body  or  remains  of  any  deceased  person,  unless  the  person  or 
persons  so  doing  shall  first  obtain  from  the  board  of  health,  health  officer, 
mayor,  or  other  head  of  the  municipal  government  of  the  city,  town,  or 
city  and  county  where  the  same  are  deposited,  a  permit  for  said  purpose," 
for  which  permit  the  sum  of  $10  is  to  be  paid,  does  not  violate  this  pro- 
vision of  the  Constitution,  under  the  broadest  construction  claimed  for  the 
term  "  commerce,' '  even  if  it  includes  the  transportation  of  the  remains  of 
aliens  to  their  own  country  for  final  sepulture. 

In  re  Wong  Yung  Quy,  (1880)  2  Fed.  624. 
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(6)  Against  Diseased  Animals. — A  state  (Congress  not  having  assumed 
charge  of  the  matter  as  involved  in  interstate  commerce)  may  by  appropri- 
ate legislation  protect  its  people  and  their  property  against  dangers  inci- 
dent to  the  introduction  from  other  states  of  live  stock  affected  by  a 
contagious,  infectious,  or  communicable  disease. 

Reid  r.  Colorado,  (1902)  187  U.  S.  151,  lowing  such  cattle  to  run  at  large  and 

23  S.  Ct.  02,  47  U.  S.  (L.  ed.)  108,  thereby  spread  Texas  fever,  is  not  in  coa- 
affirming  (1902)  29  Colo.  333,  68  Pac.  flict  with  the  paramount  authority  of 
228,  93  Am.  St.  Rep.  69.  See  also  Asbell  Congress  to  regulate  interstate  commerce. 
v.  Kansas,  (1908)  209  U.  S.  251,  28  S.  Kimmish  t>.  Ball,  (1889)  129  U.  S.  220, 
Ct.  485,  52  U.  S.    (L.  ed.)    778,  14  Ann.  9  S.  Ct.  277,  32  U.  S.  (L.  ed.)  695. 

Cas.   1101;   Evans  t?.   Chicago,   etc,   Ry. 

Co.,  (1909)  109  Minn.  64,  122  N.  W.  Effect  of  congressional  regulation. — 
876,  26  L.  R.  A.  (N.  S.)  278.  When  the  entire  subject  of  the  transpor- 
tation of  live  stock  from  one  state  to  an- 
The  police  powers  of  a  state  would  other  is  taken  under  direct  national 
justify  the  exclusion  of  property  danger-  supervision  and  a  system  devised  by  which 
ous  to  the  property  of  citizens  of  the  diseased  stock  may  be  excluded  from  in- 
state; for  example,  animals  having  con-  terstate  commerce,  all  local  or  state 
tagious  or  infectious  diseases.  All  these  regulations  in  respect  of.  such  matters 
exertions  of  power  are  in  immediate  con-  and  covering  the  same  ground  will  cease 
nection  with  the  protection  of  persons  to  have  any  force  whether  formally  abro- 
and  property  against  noxious  acts  of  gated  or  not;  and  such  rules  and  regula- 
other  persons,  or  such  a  use  of  property  tions  as  Congress  may  lawfully  prescribe 
as  is  injurious  to  the  property  of  others.  or  authorize  wiU  alone  control.  The 
They  are  self -defensive.  Hannibal,  etc.,  power  which  the  states  might  thus  ex- 
R.  Co.  v.   Husen,    (1877)    95  U.  S.  471,  ercise  may  in  this  way  be  suspended  until 

24  U.  S.   (L.  ed.)  527.  national    control    is    abandoned    and    the 

subject    thereby    left    under    the    police 

Texas  cattle  not  wintered  north. —  An  power  of  the  states.     Reid  i>.  Colorado, 

Iowa    statute    which    provides    that    any  (1902)    187   U.  S.   146,  23  S.«  Ct.  92,  47 

person  who  has  in  his  possession  in  that  TJ.  S.   (L.  ed.)    108,  affirming   (1902)    29 

state   any  Texas   cattle   which   have   not  Colo.  333,  68  Pac  228,  93  Am.  St.  Rep. 

been  wintered  north   shall   be   liable   for  69. 
any.  damages  that  may  accrue  from  al- 

Where  an  Act  of  Congress  provides  that  when  an  inspector  of  the  Bureau 
of  Animal  Industry  has  issued  a  certificate  that  he  has  inspected  live  stock 
and  found  them  free  from  infectious  disease,  such  animals  may  be  trans- 
ported into  any  state  without  further  inspection,  a  state  statute,  making 
it  a  misdemeanor  for  any  person  to  transport  into  the  state  cattle  from  any 
point  south  of  the  state,  except  for  immediate  slaughter  without  having 
first  caused  them  to  be  inspected  and  passed  as  healthy  by  the  proper  state 
officers  or  by  the  Bureau  of  Animal  Industry  of  the  United  States,  is  not 
in  conflict  with  the  Act  of  Congress. 

Asbell  f.  Kansas,  (1908)  209  U.  S.  251,  28  S.  Ct  485,  52  U.  S.  (L.  ed.)  778, 
14  Ann.  Cas.  1101. 

(7)  Against  Animals  Exposed  to  Disease. — A  statute  providing  that 
whenever  the  governor  of  a  state  l '  has  reason  to  believe  that  scab  or  other 
infectious  disease  of  sheep  has  become  epidemic  in  certain  localities  in  any 
other  state  or  territory,  or  that  conditions  exist  that  render  sheep  likely  to 
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convey  disease,  he  must  thereupon,  by  proclamation,  designate  such  local-, 
ities  and  prohibit  the  importation  from  them  of  any  sheep  into  the  state, 
except  under  such  restrictions  as,  after  consultation  with  the  state  sheep 
inspector,  he  may  deem  proper,"  is  not  in  conflict  with  the  constitutional 
grant  of  power  to  Congress  to  regulate  commerce  between  the  states.  The 
statute  makes  no  absolute  prohibition  of  the  introduction  of  sheep,  but  it 
contemplates  solely  the  protection  of  the  sheep  within  the  state  from  the 
introduction  among  them  of  an  infectious  disease,  and  provides  for  only 
such  restraints  upon  the  introduction  of  sheep  from  other  states  as  in  the 
judgment  of  the  state  are  absolutely  necessary  to  prevent  the  spread  of 
disease. 


Rasmussen  a.  Idaho,  (1901)  181  U.  S. 
198,  21  S.  Ct.  594,  45  U.  S.  (L.  ed.)  820, 
affirming  (1900)  7  Idaho  1,  59  Pac.  933, 
97  Am.  St.  Rep.  234,  52  L.  R.  A.  78. 
See  also  Smith  v,  St.  Louis,  etc.,  R.  Co., 


(1901)  181  U.  S.  248,  21  S,  Ct.  603,  45 
U.  S.  (L.  ed.)  847,  as  to  the  power  of  the 
state  to  quarantine  against  cattle  which 
have  been  exposed  to  disease  as  well  aa 
cattle  actually  diseased. 


(8)  Making  Importer  Liable  for  Transporting  Cattle  Communicating 
Disease, — A  statute  which  declares  it  a  rule  of  civil  liability  that  any  one 
driving,  shipping,  or  transporting,  or  causing  to  be  driven,  shipped,  or 
transported,  into  or  through  any  county  in  that  state,  cattle  liable  to  impart 
or  capable  of  communicating  Texas,  splenic,  or  Spanish  fever  to  native 
cattle,  should  be  responsible  in  damages  to  any  persons  injured  thereby, 
is  not,  within  the  meaning  of  the  Constitution,  nor  in  any  just  sense,  a 
regulation  of  commerce  among  the  states. 


Missouri,  etc.,  R.  Co.  v.  Haber,  (1898) 
169  U.  S.  636,  18  S.  Ct.  488,  42  U.  S. 
(L.  ed.)  878,  in  which  case  the  court 
said :  "  As  the  state  is  competent  to  pro- 
tect its  domestic  cattle  against  disease 
that  may  be  communicated  by  cattle  com- 
ing from  beyond  its  limits,  this  rule  of 
evidence  cannot  be  regarded  as  inconsist- 
ent with  any  right  secured  by  the  Na- 
tional Constitution  or  as  obstructing 
commerce  among  the  states;  for  the  rule 
finds  its  justification  in  the  fact,  hereto- 
fore recognized  by  this  court,  and  sub- 
stantially by  the  Act  of  Congress,  that 
Texas  cattle,  when  brought  northward 
during  the  spring  and  summer  months, 
often  carry  the  germs  of  fever.,  or  are 
often,  though  not  always,  infected  with 
fever  that  may  be  communicated  by  them 
to  domestic  cattle.  That  rule  as  pre- 
scribed implies  that  damages  shall  not  be 
recovered  if,  from  all  the  evidence,  it  ap- 
pears that  the  defendant  had  no  knowl- 
edge or  notice  that  the  cattle  were  of  the 
kind  forbidden  by  the  statute  to  be 
brought  into  the  state,"  affirming  (1896) 
56  Kan.  694,  44  Pac.  632.     See  also  Mis- 


souri Pac.  R.  Co.  I?.  Finley,  (1888)  38 
Kan.  555,  16  Pac.  951,  as  to  the  same 
statute,  so  construed  that  no  recovery  can 
be  had  against  any  person  or  corporation 
acting  in  good  faith,  unless  such  person 
or  corporation  had  knowledge,  or  such 
facts  existed  as  to  make  the  person  or 
corporation  chargeable  with  knowledge, 
that  the  cattle  driven  or  transported  into 
the  state  were  diseased,  or  were  of  a 
kind  liable  to  communicate  disease  to  the 
domestic  cattle  of  the  state.  And  see 
Rouse  v.  Youard,  1  Kan.  App.  280,  41 
Pac.  426. 

A  Missouri  statute  providing  that 
"every  person  shall  so  restrain  his 
diseased  or  distempered  cattle,  or  such  as 
are  under  his  care,  that  they  may  not  go 
at  large  off  his  own  premises  or  the  land 
to  which  they  belong;  and  no  person  shall 
drive  any  diseased  or  distempered  cattle 
affected  with  what  is  commonly  known  as 
Texas  or  Spanish  fever,  or  any  other  in- 
fectious disease,  into  or  through  this 
state  or  from  one  place  therein  to  an- 
other, unless  it  be  to  remove  them  from 
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one  piece  of  ground  to  another  of  the 
same  owner;  and  no  railroad  company 
or  owners  of  a  steamboat,  or  any  other 
company  or  person,  shall  bring  into  or 
transport  through  this  state,  or  from  one 
part  thereof  to  another,  any  Texas,  Mex- 
ican, Cherokee,  or  Indian  cattle  affected 
with  what  is  commonly  known  as  Texas 
<:v  Spanish  fever,  or  any  other  conta- 
gious disease,  epidemic  or  pestilence," 
was  held  to  be  invalid  so  far  as  it  pro- 
hibited any  railroad  company  or  owner 
of  a  steamboat  or  any  other  company  or 
person,  from  bringing  into  the  state  for 
the  purpose  of  transportation  through  the 
same  any  of  the  diseased  cattle  of  the 
kind  and  character  mentioned  in  the  Act. 
The  power  to  prevent  the  importation  of 
diseased  or  infected  cattle  into  the  state, 
and  the  power  to  prevent  the  transporta- 
tion of  such  cattle  through  the  state  over 
the  great  thoroughfares,  railroads,  or  by 
river,  rest  upon  very  different  principles; 


the  one  may  be  regulated  or  prohibited  by 
the  state  in  the  exercise  of  its  police 
power,  while  the  other  is  a  plain  regula- 
tion of  interstate  commerce,  a  regulation 
extending  to  prohibition.  Grimes  v. 
E<ldy,  (1894)  126  Mo.  181,  28  S.  W.  756, 
47  Am.  St.  Rep.  653,  26  L.  R.  A.  638, 
in  which  case  the  court  said :  "  While 
the  state  has  no  power  to  prohibit  the 
transportation  of  articles  of  commerce 
through  it  by  common  carriers,  railroads, 
and  steamboats,  it  has  the  right  to  re- 
strict the  manner  and  mode  of  taking  ani- 
mals infected  with  parasites,  by  which 
they  communicate  disease  to  native  cattle, 
and  to  confine  that  mode  to  railroads 
and  steamboats,  if  necessary,  in  order  to 
prevent  the  spread  of  disease  and  con- 
tagion which  results  in  the  destruction 
of  the  property  of  her  citizens."  See  also 
Selvage  t\  St.  Louis,  etc.,  R.  Co.,  ( 1896J 
135  Mo.  163,  36  S.  W.  652. 


(9)  Prohibiting  Importation  of  Certain  Cattle  During  Stated  Season. — 
A  statute  which  provides  that  "  no  Texas,  Mexican,  or  Indian  cattle  shall 
be  driven  or  otherwise  conveyed  into,  or  remain  in,  any  county  in  this  state, 
between  the  first  day  of  March  and  the  first  day  of  November  in  each  year, 
by  any  person  or  persons  whatsoever, ' '  and  which  provides  for  the  recovery 
of  damages  and  penalties  for  its  violation,  cannot  be  justified  as  a  legitimate 
exercise  of  the  police  power,  and  is  a  usurpation  of  the  power  vested  exch*- 
sively  in  Congress.  It  is  a  plain  regulation  of  interstate  commerce ;  a  regu- 
lation extending  to  prohibition. 


Hannibal,  etc.,  R.  Co.  v.  Husen,  (1877) 
05  U.  S.  468,  24  U.  S.  (L.  ed.)  527.  See 
also  Jarvis  v.  Riggin,  (1879)  94  111.  164; 
Salzenstein  v.  Mavis,  (1879)  91  111.  391, 
nnd  Chicago,  etc.,  R.  Co.  r.  Erickson, 
(1879)  91  111.  613,  as  to  a  similar  Illinois 
statute;  Gilmore  v.  Hannibal,  etc.,  R. 
Co.,    (1878)    67  Mo.  323;   Urton  v.  Sher- 


lock, (1881)  75  Mo.  247.  But  see  Chi- 
cago, etc.,  R.  Co.  t?.  Gasaway,  (1874)  71 
111.  570;  Zeazel  v.  Alexander,  (1871)  58 
111.  254;  Stevens  v.  Brown,  (1871)  58 
111.  289;  Kenney  t.  Hannibal,  etc.,  R.  Co., 
(1876)  62  Mo.  476;  Wilson  v.  Kansas 
Citv,  etc.,  R.  Co.,  (1875)  60  Mo.  184. 


(10)  Requiring  Sheep  to  Be  Dipped. — A  statute  concerning  the  appoint- 
ment of  a  sheep  inspector,  declaring  it  to  be  unlawful  to  bring  sheep  into 
the  state  without  first  having  them  dipped  as  provided  in  the  statute,  places 
an  unnecessary  burden  and  restraint  upon  interstate  commerce  and  is 
repugnant  to  this  clause. 

State  v.  Duckworth,    (1897)    5  Idaho  642,  51  Pac  456,  95  Am.  St.  Rep.   199,  39 
L.  R.  A.  356. 


(11)  Quarantine  Charges. —  In  the  exercise  of  the  police  power  to  adopt 
precautionary  regulations  to  prevent  vessels  engaged  in  commerce  from 
introducing  disease  into  the  ports  to  which  they  are  bound,  a  state  may, 
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without  any  violation  of  the  power  of  Congress  to  regulate  commerce,  exact 
from  the  owner  or  consignee  of  a  quarantined  vessel,  and  from  the  pas- 
sengers on  board  of  her,  such  fees  as  will  pay  to  the  state  the  cost  of  their, 
detention  and  of  the  purification  of  the  vessel,  cargo,  and  apparel  of  the 
persons  on  board.  ' 


Norris  v.  Boston,  (1849)  7  How.  414, 
12  U.  S.  (L.  ed.)  702. 

A  state  statute  which  requires  the  pay- 
ment of  a  fee  for  the  examination  which 
the  quarantine  laws  of  the  utiite  require 
in  regard  to  all  vessels  passing  the  quar- 
antine station,  is  not  void  as  a  regulation 
of  commerce.  "  Quarantine  laws  belong 
to  that  class  of  state  legislation  which, 
whether  passed  with  intent  to  regulate 
commerce  or  not,  must  be  admitted  to 
have  that  effect,  and  which  are  valid  until 
displaced  or  contravened  by  some  legisla- 
tion of  Congress.  The  matter  is  one  in 
which  the  rules  that  should  govern  it  may 
in  many  respects  be  different  in  different 
localities,  and  for  that  reason  be  better 
understood  and  more  wisely  established 
by  the  local  authorities.  The  practice 
which  should  control  a  quarantine  sta- 
tion on  the  Mississippi  river,  a  hundred 


miles  from  the  sea,  may  be  widely  and 
wisely  different  from  that  which  is  best: 
for  the  harbor  of  Xew  York."  Morgan's 
Steamship  Co.  v.  Louisiana  Board  of 
Health,  (1886)  118  U.  S.  465,  6  S.  Ct. 
1114,  30  U.  S.  (L.  ed.)  237,  affirming 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.  v. 
Board  of  Health,  (1884)  36  La.  Ann.  667, 
holding  that  a  Louisiana  statute  provid- 
ing that  "  the  resident  physician  at  the 
quarantine  station  on  the  Mississippi 
river  shall  require  for"  every  inspection 
and  granting  certificate,  the  following 
fees  and  charges:  for  every  ship,  thirty 
(30)  dollars;  for  every  bark,  twenty  (20) 
dollars;  for  every  brig,  ten  (10)  dollars; 
for  every  schooner,  seven  dollars  and  fifty, 
cents  (7.50) ;  for  every  steamboat  (tow- 
boats  excepted),  five  (5)  dollars;  for 
every  steamship,  thirty  (30)  dollars," 
does  not  violate  this  clause. 


/.  Railroad  and  Express  Comp antes — (1)  Consolidation  of  Railroads 
—  (a)  In  General —  A  state  law  prohibiting  the  consolidation  of  parallel 
and  competing  roads  does  not  conflict  with  the  commerce  clause. 


Mobile,  etc.,  R.  Co.  v.  Mississippi, 
(1908)  210  U.  S.  187,  28  S.  Ct.  650,  52 
U.  S.  (L.  ed.)  1016,  wherein  the  court 
said:  "There  is  nothing  in  the  statutes 
or  Constitution  of  the  United  States 
which  prevents  a  state  from  creating  a 
board  of  railroad  commissioners,  and 
what  powers  the  board  shall  have  will 
depend  upon  the  law  creating  them,  of 
which  the  courts  of  the  state  are  the 
absolute  interpreters.  Whether  corpora- 
tions shall  remain  separate  or  be  per- 
mitted to  consolidate  is  a  matter  of  state 
regulation  and  provision.  It  is  compe- 
tent also  for  a  state  to  prescribe  the 
route  of  the  railroad  it  creates  and  to 
provide  that  parallel  and  competing  lines 
shall  remain  so." 

See  also  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky, (1896)  161  U.  8.  702,  16  S.  Ct. 
714/40  U.  S.  (L.  ed.)  849,  in  which  case 
the  court  said:  "It  has  never  been  sup- 
posed that  the  dominant  power  of  Con- 
gress over  interstate  commerce  took  from 
the  states  the  power  of  legislation  with 
respect  to  the  instruments  of  such  com- 
merce, so  fax  as  the  legislation  was  within 


its  ordinary  police  powers.  Nearly  all 
the  railways  in  the  country  have  been  con- 
structed under  state  authority,  and  it 
cannot  be  supposed  that  they  intended 
to  abandon  their  power  over  them  as  soon 
as  they  were  finished.  The  power  to  con- 
struct them  involves  necessarily  the  power 
to  impose  such  regulations  upon  their 
operation  as  a  sound  regard  for  the  in- 
terests of  the  public  may  seem  to  render 
desirable.  In  the  division  of  authority 
with  respect  to  interstate  railways  Con- 
gress reserves  to  itself  the  superior  ripht 
to  control  their  commerce  and  forbid  in- 
terference therewith;  while  to  the  states 
remains  the  power  to  create  and  to  regu- 
late the  instruments  of  such  commerce,  so 
far  as  necessary  to  the  conservation  of  the 
public  interests."  Affirming  ,i895)  97; 
Ky,  675,  31  S.  W.  476. 

Authorising  consolidation. — A  state  law, 
providing  that  railroads,  other  than  par-, 
allel  and  competing  roads,  may  consol- 
idate with  the  consent  of  the  railroad  t 
commission,  is  valid.  Mobile,  etc.,  R.  Co. 
v.  Mississippi,  (1908)  210  U.  S.  187,  28 
S.  Ct.  G»0,  52  U.  S.   (L.  ed.)   1016. 
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Acts  of  the  legislatures  of  several  states  such   legislation  by  Congress  the  power 

through  which   interstate   railroads   run,  exists  in  the  states  to  legislate  upon  the 

authorizing  the   consolidation  in   adjoin-  subject.     Boardman  v.  Lake  Shore,  etc, 

ing   states   of   the   corporations,   do   not  R.  Co.,  (1881)  84  N.  Y.  186. 
Tiolate  this   elause.     In  the   absence  of 

(b)  Prohibiting  Combinations  of  Railroads  to  Control  Bates. —  A  state  may 
prevent  competing  lines  of  railroad  in  the  state  from  so  fettering  them- 
selves by  consolidation,  lease,  or  other  agreement  by  which  one  should  in  any 
subject  itself  to  the  control  of  another  as  to  stifle  competition  for  the  traffic 
of  the  state.  An  agreement  concerning  commerce  between  the  state  and 
other  states  could  not  be  so  enjoined.  If  none  of  the  corporations  compos- 
ing such  an  association  owe  their  existence  to  the  laws  of  the  state,  the  state 
would  have  no  power  to  prohibit  or  interfere  with  a  contract  of  this  char- 
acter in  so  far  as  it  regulated  charges  upon  freight  carried  to  and  fro 
between  this  and  other  states.  But  any  contracts  entered  into  between 
domestic  corporations  and  corporations  deriving  their  charters  from  the 
United  States  or  other  states  would  be  illegal. 

Gulf,  etc.,  R.  Oo.  v.  Texas,  (1888)  72  Tex.  411,  10  6.  W.  81,  13  Am.  St.  Rep.  815, 
1  L.  R.  A.  849. 

(2)  Contracts  of  Carriage — (a)  Regulating  Form  of  Contract. —  A  stat- 
ute providing  that  "  when  a  common  carrier  accepts  for  transportation  any- 
thing directed  to  a  point  of  destination  beyond  the  terminus  of  his  own 
line  or  route,  he  shall  be  deemed  thereby  to  assume  an  obligation  for  its 
safe  carriage  to  such  point  of  destination,  unless  at  the  time  of  such  accept- 
ance such  carrier  be  released  or  exempted  from  such  liability  by  contract 
in  writing  signed  by  the  owner  or  his  agent;  and,  although  there  be  such 
contract  in  writing,  if  such  thing  be  lost  or  injured,  such  common  carrier 
shall  himself  be  liable  therefor,  unless,  within  a  reasonable  time  after  the 
demand  made,  he  shall  give  satisfactory  proof  to  the  consignor  that  the 
loss  or  injury  did  not  occur  while  the  thing  was  in  his  charge,"  does  not 
attempt  to  substantially  regulate  or  control  contracts  as  to  interstate  ship- 
ments, but  simply  establishes  a  rule  of  evidence  ordaining  the  character  of 
proof  by  which  a  carrier  may  show  that,  although  it  received  goods  for 
transportation  beyond  its  own  line,  nevertheless,  by  agreement,  its  liability 
was  limited  to  its  own  line. 

Richmond,  etc.,  R.  Co.  v.  R  A.  Patter-  to  burden  or  forbid  it;  but  this  does  not 

son  Tobacco  Co.,    (1898)    169  U.  S.  312,  imply  that,  because  such  want  of  power 

18  8.  Ct.  335,  42  U.  S.    (L.  ed.)    759,  in  obtains,  there  is  also  no  authority  on  the 

which   case   the  court   said:      "It   is  of  the  part  of  the  several  states  to  create 

course  elementary  that,  where  the  object  rules  of  evidence  governing  the  form  in 

of    a   contract   is   the   transportation   of  which  such  contracts  when  entered  int 

articles  of  commerce  from  one  state  to  within    their   borders   may   be   made,   at. 

another,  no  power  is  left  in  the  states  least  until  Congress,  by  general  legisla- 
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tion,  has  undertaken  to  govern  the  sub- 
ject." 

A  Missouri  statute  provides  that 
"whenever  any  property  is  received  by  a 
common  carrier  to  be  transferred  from 
one  place  to  another  within  or  without 
this  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or 
bills  of  lading  in  this  state,  the  common 
carrier,  railroad,  or  transportation  com- 
pany issuing  such  bill  of  lading  shall  be 
liable  for  any  loss,  damage,  or  injury  to 
such  property,  caused  by  its  negligence  or 
the  negligence  of  any  other  common  car- 
rier, railroad,  or  transportation  company 
to  which  such  property  may  be  delivered, 
or  over  whose  line  such  property  may 
pass;  and  the  common  carrier,  railroad, 
or  transportation  company  issuing  any 
such  receipt  or  bill  of  lading  shall  be 
entitled  to  recover,  in  a  proper  action, 
the  amount  of  any  loss,  damage,  or  injury 
it  may  be  required  to  pay  to  the  owner  of 
such  property,  from  the  common  carrier, 
railroad,  or  transportation  company, 
through  whose  negligence  the  loss,  dam- 
age, or  injury  may  be  sustained."  The 
state  Supreme  Court  decided  that  whilst 
the  statute  left  a  railway  company  ample 
power  to  restrict  its  liability  by  contract, 
both  as  to  carriage  and  as  to  liability  for 


negligence,  to  its  own  line,  the  purpose 
embodied  in  the  statute  was  to  regulate 
the  form  in  which  the  contract  should  be 
expressed,  so  as  to  require  the  carrier  to 
embody  the  limitation  directly  and  in  un- 
ambiguous terms  in  the  portion  of  the 
agreement  reciting  the  contract  to  trans- 
port, and  not  to  import  or  imply  such 
limitation  by  way  of  exception  or  state- 
ments of  conditions  and  qualifications, 
requiring  on  the  part  of  the  shipper  a 
critical  comparison  of  clauses  of  the  con- 
tract in  order  to  reach  a  proper  under- 
standing of  its  meaning.  That  is  to  say, 
that  the  restraint  imposed  by  the  statute 
was  not  a  curtailment  of  the  power  to 
limit  liability  to  the  line  of  the  carrier 
accepting  the  freight,  but  a  regulation  of 
the  form  in  which  the  contract  having 
that  object  in  view  should  be  drawn.  Con- 
sidering the  statute  as  thus  interpreted* 
it  cannot  be  held  to  be  repugnant  to  the 
Constitution  of  the  United  States.  Mis- 
souri, etc.,  R.  Co.  v.  McCann,  (1899)  174 
TJ.  8.  587,  19  S.  Ct.  755,  43  U.  S.  (L. 
ed.)  1093,  affirming  McCann  v.  Eddy, 
(1895)  133  Mo.  59,  33  S.  W.  71,  35  1* 
R.  A.  110.  See  also  Western  Sash,  etc., 
Co.  v.  Chicago,  etc.,  R.  Co.,  (1903)  177 
Mo.  641,  73  S.  W.  998;  Dimmitt  p.  Kansas 
City,  etc,  R.  Co.,  (1890)  103  Mo.  440, 
15  S.  W.  761. 


(b)  Prohibiting  Contracts  of  Exemption  from  Liabiity. —  A  statute  which 
provides  that  "  no  contract,  receipt,  role,  or  regulation  shall  exempt 
any  corporation  engaged  in  transporting  persons  or  property  by  railway 
from  liability  of  a  common  carrier,  or  carrier  of  passengers,  which  would 
exist  had  no  contract,  receipt,  rule,  or  regulation  been,  made  or  entered 
into,"  as  applied  to  a  claim  for  an  injury  happening  within  a  state  under  a 
contract  for  interstate  transportation,  does  not  contravene  the  provision  of 
the  constitution  empowering  Congress  to  regulate  interstate  commerce. 


Chicago,  etc,  R.  Co.  v.  Solan,  (1898) 
169  U.  S.  134,  18  S.  Ct.  289,  42  U.  S. 
(L.  ed.)  688,  in  which  case  the  court 
said:  "The  rules  prescribed  for  the  con- 
struction of  railroads,  and  for  their  man- 
agement and  operation,  designed  to  pro- 
tect persons  and  property,  otherwise 
endangered  by  their  use,  are  strictly 
within  the  scope  of  the  local  law.  They 
are  not,  in  themselves,  regulations  of 
interstate  commerce,  although  they  con- 
trol, in  some  degree,  the  conduct  and 
liability  of  those  engaged  in  such  com- 
merce. So  long  as  Congress  has  not  legis- 
lated upon  the  particular  subject,  they 
are  rather  to  be  regarded  as  legislation 
in  aid  of  such  commerce,  and  as  a  right- 
ful exercise  of  the  police  power  of  the 
state  to  regulate. the  relative  rights  and 
duties   of   all   persons   and   corporations 


within  its  limits."  Affiajning  (1895)  95 
la.  260,  63  N.  W.  692,  58  Am.  St.  Rep. 
431,  28  L.  R.  A.  718. 

A  state  has  a  right  to  promote  the  wel- 
fare and  safety  of  those  within  its  juris- 
diction by  requiring  common  carriers  to 
be  responsible  to  the  full  measure  of  the 
loss  resulting  from  their  negligence,  a 
contract  to  the  contrary  notwithstanding. 
This  requirement  is  not  an  unlawful  at-' 
tempt  to  regulate  interstate  commerce  in 
the  absence  of  congressional  action  pro- 
viding a  different  measure  of  liability 
when  contracts  are  made  in  relation  to 
interstate  carriage.  There  is  no  difference 
in  the  application  of  the  principle  based 
upon  the  manner  in  which  the  state  re- 
quires this  degree  of  care  and  responsibil- 
ity, whether   enacted  into  a  statute  or 
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resulting  from  the  rules  of  law  enforced 
in  the  state  courts.  Pennsylvania  R.  Co. 
t.  Hughes,  (1903)  191  U.  S."  491,  24  S.  Ct. 
132,  48  U.  S.  (L.  ed.)  268.  a  flirting 
(1902)  202  Pa.  St.  222,  51  Atl.  990,  97 
Am.  St.  Rep.  713,  63  L.  R.  A.  513. 

State  statutes  prohibiting  common  car- 
riers from  limiting  their  common-law 
liability  by  stipulation  in  the  contract  of 
shipment  are  not  in  themselves  regula- 
tions of  interstate  commerce,  although 
they  control  in  some  degree  the  conduct 
and  liability  of  those  engaged  in  such 
commerce.  And  so  long  as  Congress  has 
not  legislated  upon  the  particular  subject, 
they  are  rather  to  be  regarded  as  legisla- 
tion in  aid  of  such  commerce.  Pittman  v. 
Pacific  Express  Co.,  (1900)  24  Tex.  Civ. 
App.  595,  59  S.  W.  949.  See  also  Gal- 
veston, etc.,  R.  Co.  t?.  Fales,  (1903)  33 
Tex.  Civ.  App.  457,  77  S.  W.  234. 

An  Iowa  statute  providing  that  "no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  any  corporation  engaged  in  trans- 
porting persons  or  property  by  railway 
from  liability  of  a  common  carrier,  or 
carrier  of  passengers,  which  would  exist 
had  no  contract,  receipt,  rule,  or  regula- 


tion been  made  or  entered  into,"  is  void 
as  being  a  regulation  of  commerce  between 
the  states  when  the  contract  relates  to 
the  shipment  of  goods  from  that  Btate  to 
another.  Hart  t\  Chicago,  etc,  R.  Co., 
(1886)  69  la.  488,  29  N.  W.  597. 

A  Kentucky  statute  which  provides 
that  no  common  carrier  shall  be  permitted 
to  contract  for  relief  from  its  common- 
law  liability,  is  in  no  sense  an  attempt 
to  regulate  interstate  commerce,  but 
simply  determines  what  may  or  may  not 
be  a  Valid  contract  in  the  state.  Ohio, 
etc.,  R.  Co.  v.  Tabor,  (1895)  98  Ky.  507, 
32  S.  W.  168,  36  S.  W.  18,  34  L.  R.  A, 
685. 

In  cam  of  shipments  by  water. —  The 

liability  of  a  common  carrier  engaged  in" 
interstate  commerce  is  to  be  determined 
under  the  laws  of  Congress  upon  the 
subject,  or  the  common  law  in  so  far  as 
Congress  has  made  no  provision  therefor, 
and  not  by  the  statutes  of  a  state,  which 
forbid  the  carrier  to  limit  its  liability  as 
at  common  law.  Houston  Direct  Nav. 
Co.  v.  Insurance  Co.  of  North  America, 
(1895)  .89  Tex.  9,  32  S.  W.  889,  59  Am. 
St.  Rep.  17,  30  L.  R.  A.  713. 


Effect  of  Carmack  Amendment. — The  Interstate  Commerce  Act,  as  amended 
by  the  part  of  tHe  Act  of  Congress  of  June  29,  1906,  known  as  the  Carmack 
Amendment,  supersedes  state  statutes  invalidating  contracts- limiting  recov- 
ery for  loss  or  injury  to  goods  in  transportation  to  the  agreed  or  declared 
value. 


Atchison,  etc.,  R.  Co.  tf.  Harold,  (1916) 
241  U.  S.  371,  36  S.  Ct.  665,  60  U.  S. 
(L.  ed.)  1050;  Chicago,  etc.,  R.  Co.  v. 
Cramer,  (1914)  232  U.  S.  490,  34  S.  Ct. 
383,  58  U.  S.  (L.  ed.)  697;  Adams  Ex- 
press Co.  v.  Croninger,   (1913)   226  U.  S. 


491,  33  S.  Ct.  148,  57  TJ.  S.  (L.  ed.)  314, 
44  L.  R.  A.  (N.  S.)  257;  Chicago,  etc.,- 
R.  Co.  r.  Miller,  (1913)226  U.  S.  513,  33 
S.  Ct.  155,  57  U.  S.  (L.  ed.)  323;  South- 
ern Pac.  Co.  v.  Crenshaw,  (1909)  5  Ga. 
App.  675,  63  S.  E.  865. 


(e)  Contracts  Limiting  Time  to  Sue,  and  Requiring  Notice. —  Statutes 
provide  that "  It  shall  be  unlawful  for  any  person,  firm,  corporation,  associ- 
ation, or  combination  of  whatsoever  kind  to  enter  into  any  stipulation,  con- 
tract, or  agreement  "by  reason  whereof  the  "time  in  which  to  stie  thereon 
is  limited  to  a  shorter  period  than  two  years ;  and  no  stipulation,  contract, 
or  agreement  for  any  such  shorter  limitation  in  which  to  sue  shall  ever  be 
valid  in  this  state;  M  "  No  stipulation  in  any  contract  requiring  notice  to 
be -given  *f  any  claim  for  damages  as  a  condition  precedent  to  the  right 
to. sue  thereon  shall  ever.be  valid  unless  such  stipulation  is  reasonable, 
and  any  such  stipulation  fixing  the  time  within  which  such  notice  shall 
be  given  at  a  less,  period  than  ninety  clays  shall  l^e  void,  and  when  any 
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such  notice  is  required,  the  same  may  be  given  to  the  nearest  or  any  other 

convenient  local  agent  of  the  company  requiring  the  same.     In  any  suit 

brought  under  this  and  the  preceding  article  it  shall  be  presumed  that 

notice  has  been  given,  unless  the  want  of  notice  is  specially  pleaded  under 

oath."     It  was  held  that  such  statutes  are  valid  as  applied  to  contracts 

for  interstate  shipments. 

Armstrong  v.   Galveston,   etc.,   R.   Co.,  veston,  etc.,  R.  Co!,  (Tex.  1895)  29  S.  W. 

(1S98)   92  Tex.  117,  46  S.  W.  33,  revets-  1117;  Reeves  v.  Texas,  etc.,  R.  Co.,  (1895) 

ing   (Tex.  1897)   43  S.  W.  614.     See  also  11  Tex.  Civ.  App.  514,  32  S.  W.  920;  Gulf, 

Galveston,  etc.,  R.  Co.  t\  Herring,    (Tex.  etc.,  R.  Co,  t?.  Eddins,  (1894)  7  Tex.  Civ. 

1896)    36  S.  W.  129;  .Armstrong  v.  Gal-  App.   116,  26  S.  W.   161. 

Effect  of  Oarmack  Amendment. — The  Interstate  Commerce  Act,  as  amended 

by  the  part  of  the  Act  of  Congress  of  June  29,  1906,  known  as  the  Carmack 

Amendment,   supersedes  state  statutes  invalidating   a   stipulation   in  a 

shipping  contract  limiting  the  time  within  which  an  action  may  be  brought 

after  damages  sustained. 

Missouri,  etc,  R.  Co.  t?.  Harriman,  (1913)  227  U.  S.  657,  33  S.  Ct.  397,  57  U.  S. 
(L.  ed.)   690. 

(d)  Requiring  Freight  to  Be  Shipped  on  Route  Designated  by  Shipper. 
— A  statute  providing  "  that  all  persons  shipping  from,  into,  within,  or 
through  this  state  shall  have  the  right  to  designate  th§  route  or  routes  by 
which  said  goods  shall  be  shipped,  and  that  it  shall  be  unlawful  for  any  cor- 
poration or  person  other  than  the  holder  of  the  bill  of  lading  to  vary  said 
routing  so  designated,  or  to  ship  the  same  by  any  other  route,  or  to  receive 
said  goods  if  so  diverted ;  unless  the  route  sa  designated  shall  be  inter- 
rupted or  incapable  of  being  used  at  the  time  by  strike  or  casualty,  pre- 
venting the  running  of  trains  thereof/ '  and  imposing  a  penalty  for  the 
violation  thereof,  in  so  far  as  it  is  sought  to  be  applied  to  the  transporta- 
tion of  freight  from  a  point  in  another  state  to  a  point  within  the  state,  is 
void  as  an  attempt  to  regulate  interstate  commerce. 

Lowe  v.  Seaboard  Air  Line  R.  Co.,  of  all  right  to  contract  to  ship  by  the 
(1902)  63  S.  C.  250,  41  S.  E.  297,  90  Am.  route  which  the  carrier  would  chooae,  and 
St.  Rep.  678,  in  which  case  the  court  is  unable  to  vary  the  route  designated  by 
said:.  "It  operates  directly  upon  the  the  shipper,  no  matter  what  circumstances 
interst&te  shipment  or  transportation,  might  exist  making  a  variation  desirable 
and  limits  or  restricts  the  carrier's  free-  short  of  a  casualty  preventing  the  ran- 
dom to  ship  or  transport  by  the  route  ning  of  the  trains.  Such  a  restriction  on 
which  the  carrier  might  deem  best,  and  the  freedom  of  interstate  contract  and 
places  the  control  of  the  route  wholly  in  transportation,  we  do  not  think  is  war- 
the  hands  of  the  shipper,  except  in  the  ranted  by  any  necessity  arising  from 
contingency  of  some  strike  or  casualty  domestic  peace,  and  clearly  invades  the 
preventing  the  running  of  trains  on  the  federal  jurisdiction  over  interstate  corn- 
designated  route.    The  carrier  is  deprived  merce." 

(3)  Bates  of  Transportation — (a)  Power  of  States  to  Prescribe  Intr*- 
gtate  Rates,— A  state  has  power  to  limit  the  amount  of  charges  by  raUroad 


544 


CONSTITUTION 


[Art.  I,  sec.  S 


companies  for  the  transportation  of  persons  and  property  within  its  own 
jurisdiction,  unless  what  is  done  amounts  to  a  regulation  of  foreign  and 
interstate  commerce. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  325,  6  S.  Ct.  334,  348,  349,  388,  391, 
1191,  29  U.  S.  (L.  ed.)  636,  the  court 
saying,  in  effect,  that  when  a  railroad 
operating  in  two  states  is  incorporated  in 
both  states,  the  corporation  created  by 
each  state  is,  for  all  the  purposes  of 
local  government,  a  domestic  corporation, 
and  its  railroad  within  a  state  is  a  mat- 
ter of  domestic  concern.  Each  state  may 
regulate  freights  and  fares  for  business 
done  exclusively  within  the  state,  and 
may  prevent  the  company  from  discrim- 
inating against  persons  and  places  within 
that  state.  So,  too,  it  may  make  all  need- 
ful regulations  of  a  police  character  for 
the  government  of  the  company  while 
operating  its  road  while  in  that  juris- 
diction. While  in  the  state,  such  a  rail- 
road can  be  governed  by  the  state  in  re- 
spect to  all  things  which  have  not  been 
placed  by  the  Constitution  of  the  United 
States  within  the  exclusive  jurisdiction 
of  Congress;  that  is  to  say,  when  the  sub- 
jects on  which  that  exclusive  jurisdiction 
is  exerted  are  national  in  their  character 
and  admit  and  require  uniformity  of 
regulation.  Reversing  'Farmers'  L.  &  T. 
Co.  v.  Stone,  (1884)  20  Fed.  270,  and 
Illinois  Cent.  R.  Co.  v.  Stone,  (1884)  20 
Fed.  468.  See  also  Southern  Pac.  Co.  0. 
Bartine,  (1909)  170  Fed.  725;  State  v. 
Northern  Pac.  R.  Co.,  (1909)  19  N.  D. 
45,  120  N.  W.  869,  25  L.  R.  A.   (N.  S.) 


1001;  Trinity,  etc.,  R.  Co.  v.  Empire  Ex- 
press Co.,  (Tex.  1914)   173  8.  W.  217. 

Discriminating  rates. —  A  municipal 
ordinance  providing  that  a  railroad  com- 
pany whose  business  included  the  trans- 
portation of  persons  to  a  town  in  another 
state  should  constantly  keep  at  its  prin- 
cipal office  in  the  city  and  in  some  con- 
venient central  locality,  for  sale  to  the 
residents  of  the  city  for  a  sum  not  to 
exceed  $1.50,  commutation  tickets  good 
for  thirty  rides  for  thirty  days  from  the 
date  of  issue,  from  any  point  on  its  line 
in  the  city  over  its  bridge  to  any  point 
in  another  state  to  which  its  cars  might 
be  operated,  then  from  said  point  in  that 
other  state  over  its  bridges  and  lines  to 
any  point  on  its  lines  in  the  city,  is  in- 
valid for  discriminating  in  favor  of  the 
citizens  of  the  state  as  against  those  of 
another  state.  State  v.  Omaha,  etc.,  R., 
etc.,  Co.,  (1901)  113  la.  35,  84  N.  W. 
983,  86  Am.  St.  Rep.  357,  52  L.  R.  A. 
315. 

A  state  has  the  power  to  establish  rates 
with  reference  to  their  intrinsic  reason- 
ableness, or  on  the  basis  of  just  compensa- 
tion for  the  service  rendered,  but  not  to 
establish  rates  which  have  the  effect  of 
giving  preference  and  advantage  to  the 
dealers  of  that  state  as  against  their  com- 
petitors in  other  states.  Texas,  etc.,  R. 
Co.  v.  U.  a,  (1913)  205  Fed.  380. 


The  legislature  of  a  state  has  the  power  to  prescribe  the  charges  of  a  railroad 
company  for  the  carriage  of  persons  and  merchandise  within  its  limits  in 
the  absence  of  any  provision  in  the  charter  of  the  company  constituting  a 
contract  vesting  in  it  authority  over  those  matters,  subject  to  the  limitation 
that  what  is  done  does  not  amount  to  a  regulation  of  foreign  or  interstate 
commerce. 


Georgia  R.,  etc.,  Co.  v.  Smith,  (1888) 
128  U.  S.  174,  9  S.  Ct.  47,  32  U.  S. 
(L.  ed.)  377. 

A  statute  which  fixes  a  maximum  of 
charge  to  be  made  by  a  railroad  company 
for  fare  and  freight  upon  the  transporta- 
tion of  persons  and  property  is  not  in- 
valid as  a  regulation  of  commerce  when 
it  is  confined  to  state  commerce  or  such 
interstate  commerce  as  directly  affects  the 
people  of  the  state.  Until  Congress  acts 
in  reference  to  the  relation  of  a  railroad 
company  to  interstate  commerce,  it  is 
within  the  power  of  a  state  to  regulate  its 


fares,  etc.,  so  far  as  they  are  of  domestic 
concern.  Until  Congress  undertakes  to 
legislate  for  those  who  are  without  the 
state,  a  state  may  provide  for  those 
within,  even  though  it  may  indirectly 
affect  those  without.  Peik  r.  Chicago,  etc., 
R.  Co.,  (1876)  94  U.  S.  178,  24  U.  S. 
(L.  ed.)  97.  See  also  Thomas  i\  Green- 
wood, (1878)  6  Ohio  Dec.  (Reprint)  639, 
7  Am.  L.  Rec.  320. 

A  state  statute  passed  to  establish  rea- 
sonable maximum  rates  of  charges  for  the 
transportation  of  freight  and  passengers 
over  different  railroads  of  the  state,  does 
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not  amount  to  a  regulation  of  commerce 
among  the  states  where  the  railroad  is 
situated  within  the  limits  of  the  state. 
Until  Congress  acts,  the  state  must  be  per- 
mitted to  adopt  such  rules  and  regulations 
as  may  be  necessary  for  the  promotion 
of  the  general  welfare  of  the  people  within 
its  own  jurisdiction,  even  though  in  so 
doing  those  without  may  be  indirectly 
affected.  Chicago,  etc.,  R.  Co.  t\  Iowa, 
(1876)  94  U.  S.  161,  24  U.  S.  (L.  ed.) 
94,  affirming  (1875)  2  Cent.  L.  J.  335,  5 
Fed.  Cas.  No.  2,666. 

State  statutes  are  void  so  far  as  they 
attempt  to  regulate  rates  upon  traffic  be- 
tween the  different  states.  Sheldon  t>. 
Wabash  R.  Co.,  (1900)  105  Fed.  786.  See 
also  Merrill  v.  Boston,  etc.,  R.  Co.,  (1884) 
63  N.  H.  259;  Sternberger  v.  Cape  Fear, 
etc.,  R.  Co.  (1888)  29  S.  C.  510,  7  S.  E. 
826,  2  L.  R.  A.  105. 

A  state  statute  prescribing  the  maxi- 
mum rates  for  the  transportation  of 
freight  by  railroads  within  the  state, 
which  in  terms  applies  only  to  freight 
whose  transit  begins  and  ends  within  the 
state,  and  in  no  manner  attempts  to  affect 
interstate  freight,  is  not  objectionable  be- 
cause it  might  prescribe  a  different  classi- 
fication from  that  established  by  the  com- 
panies, nor  because  it  may  be  advisable 
for  the  companies  to  rearrange  their  in- 
terstate rates,  for  their  own  convenience, 
to  secure  business  or  for  any  other  reason. 
Railroad  companies  cannot  plead  their  own 
convenience,  or  the  effects  of  competition 
between  themselves  and  other  companies, 
in  restraint  of  the  otherwise  undeniable 


power  of  the  state.    Ames  0.  Union  Pac 
R.  Co.,   (1894)   64  Fed.  167. 

A  Michigan  statute  providing  that  rates 
be,  "for  a  distance  not  exceeding  five 
miles,  three  cents  per  mile;  for  all  other 
distances,  for  all  companies  the  gross  earn- 
ings of  whose  passenger  trains,  as  reported 
to  the  commission  of  railroads  for  the 
year  one  thousand  eight  hundred  and 
eighty-eight,  equaled  or  exceeded  the  sum 
of  three  thousand  dollars  for  each  mile 
of  road  operated  by  said  company,  two 
cents  per  mile;  and  for  all  companies  the 
earnings  of  whose  passenger  trains,  re- 
ported as  aforesaid,  were  over  two  thou- 
sand and  less  than  three  thousand  dollars 
per  mile  of  road  operated  by  said  com- 
pany, two  and  a  half  cents  per  mile,"  etc., 
was"  held  to  include  only  domestic  com- 
merce, and  therefore  valid.  Railroad 
Com'r  t\  Wabash  R.  Co.,  (1900)  123 
Mich.  669,  82  N.  W.  526. 

Route  through  territory  of  adjoining 
state.—  Whether  joint  rates  fixed  by  rail- 
road commissioners  under  the  authority 
of  a  state  statute  affecting  only  traffic  be- 
tween cities  of  the  state  and  involving 
transportation  of  freight  from  one  city  to 
the  other  by  a  railroad  company  organ- 
ized under  the  laws  of  the  state,  whose 
route  lies  partly  in  another  state,  and 
which,  in  the  course  of  such  transporta- 
tion, carries  the  merchandise  within  the 
jurisdiction  of  the  other  state,  would  be  a 
regulation  of  interstate  commerce,  quare. 
Burlington,  etc.,  R.  Co.  v.  Dey,  (1891)  82 
Iowa  313,  48  N.  W.  98,  31  Am.  St.  Rep. 
477,  12  L.  R.  A.  436. 


A  railroad  corporation  organized  under  the  Laws  of  the  United  States  is  sub- 
ject to  the  control  of  the  state  in  all  matters  of  taxation,  rates  for  trans- 
portation, and  other  police  regulations,  when  there  is  nothing  in  the  Act  of 
Congress  creating  it  which  indicates  an  intention  on  the  part  of  Congress 
to  remove  it  in  all  its  operations  from  the  control  of  the  state,  and  there  is 
nothing  prescribed  by  state  statute  which  will  disable  the  corporation  from 
discharging  all  the  duties  and  exercising  all  the  powers  conferred  by 
Congress. 

Reagan  v.  Mercantile  Trust  Co.,  (1804)  154  U.  S.  414,  14  S.  Ct.  1060,  38  U.  8. 
(L.  ed.)  1028. 


The  interstate  commerce  act  and  its  amendments  have  not  interfered  with 
the  power  of  the  states  to  regulate  intrastate  rates. 


Minnesota  rate  cases,  (1913)  230  U. 
S.  352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.) 
1511,  Ann.  Cas.  1916A  18,  48  L.  R.  A. 
(N.  S.)  1151;  Knott  v.  Chicago,  etc.,  R. 
Co.,  (1913)  230  U.  S.  474,  33  S.  Ct.  976, 
57  U.  S.  (L.  ed.)  1571. 


An  order  made  by  a  railroad  commis- 
sion establishing  a  rate  on  coal  trans- 
ported from  the  coal  fields  in  Ohio  to  ports 
of  Ohio  on  Lake  Erie,  for  carriage  thence 
by  vessels,  which  rate  on  the  transporta- 
tion between  points  in  the  same  state  is 
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applicable  only  to  coal  intended  for  inter-       U.  S.  101,  32  S.  Ct.  653,  56  U.  S.  (L.  ed.) 
state  transportation,  is  invalid.     Railroad       1004. 
Commission  v.  Worthington,    (1912)    225 

(b)  Want  of  Power  to  Regulate  Interstate  Bates — Since  the  decision 
in  Wabash,  etc.,  R.  Co.  v.  Illinois,  (1886)  118  U.  S.  557,  7  S.  Ct.  4,  30  U.  S. 
(L.  ed.)  244,  it  must  be  regarded  as  settled,  whatever  doubts  may  have 
been  previously  entertained,  that  a  regulation,  as  by  prescribing  rates,  of 
such  transportation  as  is  deemed  interstate  as  distinguished  from  wholly 
domestic  carriage  is  exclusively  given  to  Congress. 

Wilmington    Transp.    Co.    v.    Railroad  Cases,  (1886)   116  U.  S.  325,  6  S.  Ct.  334, 

Commission,   (1915)   236  U.  S.  151,  35  S.  348,  349,  388,  391,  1191,  29  U.  S.  (L.  ed.) 

Ct.  276,  56  U.  S.   (L.  ed.)   1087;  Railroad  636;  Georgia  R.,  etc.,  Co.  r.  Smith,  (1888) 

Commission  v.  Worthington,    (1912)    225  128  U.  S.  174,  9  S.  Ct.  47,  32  U.  S.    (L. 

U.  S.  101,  32  S.  Ct.  653,  56  U.  S.  (L.  ed.)  ed.)     377.    noted    supra,     (a)    Power    of 

1004;  State  r.  Chicago,  etc.,  R.  Co.,  (1889)  States  to  Prescribe  Intrastate  Rates. 
40  Minn.  267,  41  N.  W.  1047,  12  Am.  St. 

Rep.  730,  3  L.  R.  A.  238.     See  also  Louis-  State    statutes    regulating    rates    must 

ville,  etc.,  R.  Co.  v.  Railroad  Commission,  have  reference  only  to  the  intrastate  pro- 

(1884)    19  Fed.  709;   Kaeiser  v.  Illinois  portion    of    the    value    of    the    property. 

Cent.  R.  Co.,   (1883)    18  Fed.  151;  Bond-  Louisville,  etc.,  R.  Co.  v.  Railroad  Commis* 

holders    v.    Railroad    Com'rs,     (1874)     1  sion,    (1912)    196  Fed.  800,  citing  Smyth 

Month.  Wept.  Jur.   188,  3  Fed.  Cas.  No.  t?.  Ames,   (1898)    169  U.  S.  466,  18  S.  Ct. 

1,625.      And     see     Railroad     Commission  418,  42  U.  S.  (L.  ed.)  89. 

Incidental  effect  on  interstate  rates. —  In  the  absence  of  action  by  Congress, 
the  reduction  of  intrastate  rates  below  the  level  of  interstate  rates  in  those 
instances  in  which  they  had  been  maintained  on  a  parity  in  competitive 
areas  crossed  by  a  state  line,  so  as  to  alter  the  existing  relations  between 
state  and  interstate  rates  as  to  places  within  those  zones  of  competition, 
does  not  render  such  state  rates  invalid. 

Chicago,   etc.,   R.    Co.   v.   State   Public  985,  57  U.  S.   (L.  ei.)    1597;  Oregon  R., 

Utilities   Commission,    (1916)    242   U.   S.  etc.,  Co.  v.  Campbell,    (1913)    230  U.   S. 

333,  37  S.  Ct.  173,  61  U.  S.  (L.  ed.)   341;  525,   33   S.   Ct.    1026,   57   U.   S.    (L.   ed.) 

Minnesota  Rates  Cases,   (1913)   230  U.  S.  1604;   Southern  Pac.  R.  Co.  r.  Campbell, 

352,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.)   1511,  (1913)    230   U.    S.    537,   33   S.   Ct.    1027, 

Ann.  Cas.  1916A  18,  48  L.  R.  A.   (N.  S.)  57  U.  S.  (L.  ed.)  1610;  Allen  v.  St.  Louis, 

1151;    Knott    v.    Chicago,    etc.,    R.    Co.,  etc.,  R.  Co.,   (1913)   230  U.  S.  553,  33  S. 

(1913)  230  U.  S.  474,  33  S.  Ct.  975,  57  U.  Ct.  1030,  57  U.  S.    (L.  ed.)    1625;  Louis- 

S.   (L.  ed.)   1571;  Chesapeake,  etc.,  R.  Oo.  ville,  etc.,  R.  Co.  V.  Siler,  (1911)   186  Fed. 

v.  Conley,  (1913)  230  U.  S.  513,  33  S.  Ct.  176. 

Though  an  order  of  a  railroad  commission  fixing  intrastate  rates  might  have 
the  incidental  effect  of  inducing.the  carrier,  fpr  prudential  reasons,  to  read- 
just its  interstate  rates,  this  alone  would  not  defeat  the  commission's  action 
if  the  rates.fixed  are  just  and  reasonable. 

Northern  Pac.  R.  Co.  c.  Lee,  (1912)  190  Fed.  621;  Southern  Pac.  Go.  v.  Railroad 
Commission,   (1912)    193  Fed.  699. 

Interstate  passes  in  payment  for  printing  and  advertising. — A  state  statute 
prohibiting  a  railway  company  from  giving  free  passes  or  free  transporta- 
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tion,  but  authorizing  the  issue  of  transportation  in  payment  for  printing 
and  advertising,  cannot,  as  to  the  exception,  be  allowed  to  operate  in  view 
of  the  act  of  Congress  prohibiting  free  interstate  transportation. 

Chicago,  etc.,  R.   Co.   v.  U.   S.,    (1M1)    219  U.   S.   486,   31  S.   Ct.  272,  55   U.   S. 
(L.  ed.)  305. 

(c)  Establishing  Joint  Through  Bates  Over  Connecting  Railroads. —  A  state 

statute  creating  a  railroad  and  warehouse  commission,  and   defining  its 

duties,  is  constitutional  in  so  far  as  it  assumes  to  establish  joint  through 

rates  or  tariffs  over  the  lines  of  independent  connecting  railroads  within 

the  state,  and  by  virtue  of  which  it  assumes  to  arbitrarily  apportion  and 

divide  joint  earnings. 

Minneapolis,  etc.,  R.  Co.  v.  Minnesota,  mission  were  limited  to  the  tariffs  of  a 

(1902)    186  U.  S.  260,  22  S.  Ct.  9()0,  46  single  road,  it  would  be  wholly  ineffica- 

TJ.  S.    (L.  ed.)    1151,  wherein   the  court  cious    in    a    large   number,    if   not   in    a 

said:     "We  are  bound  to  recognize  the  majority  of  cases — in  fact,  that  the  whole 

fact  that  modern  commerce  is  largely  car-  purpose   of   the   Act  might   be   defeated.' 

ried  on  over  railways  owned  and  operated  The  necessities  of  the  case  do  not  require 

by  different  companies;  that  Congress  in  us  to  determine  whether  connecting  roads 

passing  the  Interstate  Commerce  Act  as-  may  be  compelled  to  enter  into  contracts 

sumed  the  power  to  determine  the  reason-  as  between  themselves  and  establish  joint 

ablene&8  of  joint  tariffs  as  applied  to  con-  rates,  but  so  far  as  applied  to  contracts 

necting  lines  between  the  several  states,  already  in  existence  we  have  no  doubt  of 

Cincinnati,  etc.,  R.  Co.  r.  Interstate  Com-  the  power  of  the  state  to  supervise  and 

merce  Commission,  (1896)   162  U.  S.  184;  regulate  them." 
and  that,  if  the  power  of  the  state  com- 

.  (d)  On  the  Part  of  Interstate  Shipment  Within  the  State. —  If  transpor- 
tation be  partly  within  and  partly  without,  the  state  cannot  regulate  that 
within  and  leave  the  federal  power  to  act  on  that  without,  but  has  no  con- 
trol whatever  over  the  charges  for  such  a  transportation.  It  is  the  very 
nature  of  the  thing  itself  not  local  or  of  domestic  concern,  and  the  states 
have  no  more  power  by  such  a  construction  or  characterization  to  regulate 
the  rates  by  uniform  legislation  than  they  have  to  so  regulate  the  rates  of 
postage  or  the  weights  of  coins.  That  Congress  refrains  from  establishing 
such  uniform  regulation  only  indicates  an  expression  of  the  federal  will 
that  the  rates  shall  be  left  to  regulate  themselves  under  the  ordinary 
economic  laws  that  govern  the  commerce  between  the  states. 

Louisville,  etc,  R.  Co.  v.  Railroad  Com-  applying  only  to  so  much  of  the  line  of 

mission,    (1884)    19   Fed.   702.     See   sIbo  transit   as  lies  within    its   own   borders/ 

Kaeisex  v.  Illinois  Cent.  R.  Co.,    (1883)  Wabash,  etc.,  R.  Co.   t\  Illinois,    (1886K 

18  Fed.  151.  118  U.  S.  557,  7  S.  Ct.  4,  30  U.  S.  (L.  ed.r 

-;    ..  244;  Gnlf,  etc.,  R.  Co.  t\  Dwyer,   (18900- 

A   state   can  make  no  law  -regulating  75  Tex.  579,  12"  S.  W.   1001,  16  Am.  St. 

the  rate  "of   freight  for   the   carriage  of  Rep.-  926,    7    L.    R.    A.    478,-  See  ~  also 

goods   between   that    apd   another   state,  Southern  Pac.  Co.  v.  Haas,   (Tex.  1891) 

although  the  regulation  be  construed  as  17  S.  "W.  600.    J  ; 

(e)  Requiring  Bates  to  Be  Fixed  Annually  and  Posted.— A  statute  pro- 
viding that  each  railroad  company  shall, /in  the  month  of  September',  anrni- 
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ally  fix  its  rates  for  the  transportation  of  passengers  and  of  freights  of 
different  kinds;  that  it  shall  cause  a  printed  copy  of  such  rates  to  be  put 
up  at  all  its  stations  and  depots,  and  cause  a  copy  to  remain  posted  during 
the  year;  and  that  a  failure  to  fulfill  these  requirements,  or  the  charging 
of  a  higher  rate  than  is  posted,  shall  subject  the  offending  company  to  the 
payment  of  the  penalty  prescribed,  is  not,  in  the  sense  of  the  Constitution., 
in  any  wise  a  regulation  of  commerce.  It  is  a  police  regulation,  and  as 
such  forms  a  portion  of  the  immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  the  state  not  surrendered  to  the  general 
government,  or  which  can  be  most  advantageously  exercised  by  the  states 
themselves. 

Chicago,  etc.,  R.  Co.  v.  Puller,   (1873)  freights,    and    cause    a    copy    to    remain 

17  Wall.  567,  21  U.  S.  (L.  ed.)  710.  posted  during  the  year;  for  wilfully  ne- 
glecting so  to  do,  or  for  receiving  higher 

An  Iowa  statute  providing  that  "  in  the  rates  of  fare  or  freight  than  those  posted, 

month  of  September,  annually,  each  rail-  the  company  shall  forfeit  not  less  than 

road  company  shall  fix  its  rates  of  fare  one  hundred  dollars  nor  more  than  two 

for  passengers  and  freight,  for  transporta-  hundred   dollars   to    any   person    injured 

tion  of  timber,  wood,  and  coal,  per  ton,  thereby  or  suing  therefor,"  is  not  invalid, 

cord,  or  thousand  feet,  per  mile;  also  its  but  is  founded  upon  the  authority  of  the 

fare  and  freight  per  mile  for  transporting  state  to  establish  all  proper  police  regu- 

merchandise    and    articles    of    the    first,  lations  necessary  to  protect  the  people  of 

second,  third,  and  fourth  grades  of  freight,  the  state  from  imposition  and  injustice, 

and,  on  the  first  day  of  October  following,  Fuller  <?.  Chicago,  etc.,  R.  Co.,  (1871)   31 

shall  put  at  all  stations  and  depots  on  its  Iowa  201. 
road   a   printed   copy   of   such   fare   and 

(f)  Prohibiting  Discrimination  in  Rates. —  A  statute  provides  that  if  any 
railroad  corporation  shall  charge,  collect,  or  receive  for  the  transportation 
of  any  passenger  or  freight  of  any  description  upon  its  railroad,  for  any 
distance  within  the  state,  the  same  or  a  greater  amount  of  toll  or  com- 
pensation than  is  at  the  same  time  charged,  collected,  or  received  for  'the 
transportation  in  the  same  direction  of  any  passenger  or  like  quantity  of 
freight  of  the  same  class  over  a  greater  distance  of  the  same  road,  all  such 
discriminating  rates,  charges,  collections,  or  receipts,  whether  made  directly 
or  by  means  of  rebate,  drawback,  or  other  shift  or  evasion,  shall  be  deemed 
and  taken  against  any  such  railroad  corporation  as  prima  facie  evidence 
of  unjust  discrimination  prohibited  by  the  provisions  of  this  Act,  and  fur- 
ther provides  a  penalty  for  that  offense.  As  construed  by  the  state  Supreme 
Court  to  apply  to  a  transportation  of  goods  from  a  point  of  departure 
within  the  state  to  a  point  in  another  state,  and  held  binding  effectually 
as  to  so  much  of  the  transportation  as  was  within  the  limits  of  the  state, 
the  statute  is  a  regulation  of  interstate  commerce  and  void. 

Wabash,  etc.,  K.  Co.  v.  Illinois,  (1886)  gins  and  ends  within  the  limits  of  the 

118  U.  S.  577,  7  S.  Ct.  4,  30  U.  S.  (L.  ed.)  state  it  may  be  very  just  and  equitable, 

244,  in  which  case  the  court  said:     "As  and  it  certainly  is  the  province  of  the 

restricted  to  a  transportation  which  be-  state  legislature  •'  to  determine  that,  quaa- 
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tion.  But  when  it  is  attempted  to  apply 
to  transportation  through  an  entire  aeries 
of  states  a  principle  of  this  kind,  and  each 
one  of  the  states  shall  attempt  to  estab- 
lish its  own  rates  of  transportation,  its 
own  methods  to  prevent  discrimination 
in  rales,  or  to  permit  it,  the  deleterious 
influence  upon  the  freedom  of  commerce 
among  the  states  and  upon  the  transit 
of  goods  through  those  states  cannot  be 
overestimated."  See  Railroad  Commission 
Cases,  (1886)  116  U.  S.  325,  6  S.  Ct.  534, 
348,  349,  388,  391,  1191,  29  U.  S.  (L.  ed.) 
636,  reversing  Farmers'  L.  &  T.  Go.  o. 
Stone,  (1884)  20  Fed.  270.  And  see 
Illinois  Cent.  R.  Co.  t>.  Stone,  (1884)  20 
Fed.  468;  Louisville,  etc.,  R.  Co.  v.  Rail- 
road Commission,  (1884)  19  Fed.  689; 
Mobile,  etc.,  R.  Co.  v.  Diamukes,  (1891) 
94  Ala.  131,  10  So.  289,  17  L.  R.  A.  113; 
Wabash,  etc.,  R.  Co.  v.  People,  (1883) 
105  111.  236;  People  v.  Wabash,  etc.,  R. 
Co.,   (1882)   104  111.  476. 

The  Colorado  constitution  provides  that 
"  all  individuals,  associations,  and  cor- 
porations shall  have  equal  rights  to  have 
persons  and  property  transported  over  any 
railroad  in  this  state,  and  no  undue  or 
unreasonable  discrimination  shall  be  made 
in  charges  or  in  facilities  for  transporta- 
tion of  freight  or  passengers  within  the 
state,  and  no  railroad  company,  nor  any 
lessee,  manager,  or  employee  thereof,  shall 
give  any  preference  to  individuals,  asso- 
ciations, or  corporations  in  furnishing 
cars  or  motive  power."  As  the  clause 
directs  what  shall  be  done  within  the 
state  for  the  advantage  of  the  people  of 
the  state  it  is  valid.  Whatever  the  effect 
may  be  on  interstate  commerce,  until  Con- 
gress shall  act  on  the  subject  such  regu- 
lation is  within  the  authority  of  the 
state.  Denver,  etc.,  R.  Co.  v.  Atchison, 
etc.,  R.  Co.,  (1883)  15  Fed.  651,  reversed 
on  other  points,  (1884)  110  U.  S.  667,  4 
S.  Ct.  185,  .28  U.  S.  (L.  ed.)  291. 


A  North  Carolina  statute  imposing  a 
penalty  on  any  railroad  which  shall  charge 
for  the  transportation  of  any  freight  over 
its  road  a  greater  amount  than  shall  be 
charged  at  the  same  time  by  it  for  an 
equal  quantity  of  the  same  class  of 
freight,  transported  in  the  same  direction 
over  any  portion  of  the  same  railroad  of 
equal  distance,  does  not  apply  to  freight 
to  be  transported  to  other  states,  and 
the  penalty  imposed  by  the  Act  is  not  in- 
curred by  a  violation  of  its  provisions  in 
transporting  this  class  of  freight.  If  the 
statute  had  in  terms  been  made  to  apply 
to  freight  to  be  transported  from  one 
state  to  another,  it  would  have  been  in 
conflict  with  the  Constitution  of  the 
United  States,  and  consequently  void. 
McGwigan  t?.  Wilmington,  etc.,  R.  Co., 
(1886)  95  N.  C.  428. 

A  Pennsylvania  statute  declaring  that 
"  undue  or  unreasonable  discrimination 
in  charges  for  or  in  facilities  for  the 
transportation  of  freight  within  this  state, 
or  coming  from  or  going  to  another  state, 
is  hereby  declared  to  be  unlawful,"  so  far 
as  it  attempts  to  regulate  the  charges  of 
freight  transported  from  the  state  to 
foreign  countries  or  to  other  states,  is 
unconstitutional  and  void,  even  in  the 
absence  of  legislation  by  Congress  on  the 
subject.  Wi^on  v.  Pennsylvania  R.  Co., 
(1890)   8  Pa.  Co.  Ct.  191. 

A  Rhode  Island  statute  which  prohibits 
discriminations  being  made  by  common 
carriers  in  the  transportation  of  goods 
and  merchandise,  affects  contracts  made 
in  the  state  for  the  transportation  of 
goods  and  merchandise  to  points  beyond 
its  limits,  and  as  so  construed  was  held 
to  be  valid.  Providence  Coal  Co.  f>. 
Providence,  etc.,  R.  Co.,  (1886)  15  R.  I. 
303,  4  Atl.  394. 


In  the  absence  of  Congressional  legislation,  no  state  statute  can  affect  charges 

or  discriminations  made  by  a  carrier  in  respect  to  interstate  shipments. 

Gatton  v,  Chicago,  etc.,  R.  Co.,  (1895)  95  la.  112,  63  N.  W.  589,  28  L.  R.  A.  566. 
See  also  Southern  Pac.  R.  Co.  (?.  Haas,  (Tex.  1891)   17  S.  W.  600. 

The  action  of  a  city  in  attempting  to  enforce  a  contract  between  the  city  and 
a  railroad  company,  that  the  company  would  impose  no  rates  which  were 
unequally  discriminating  against  the  city  as  a  condition  to  a  grant  of  a 
right  to  occupy  its  streets,  was  not  a  law  attempting  to  regulate  interstate 
commerce.  A  railroad  company  has  a  right  to  make  a  contract  with  respect 
to  interstate  commerce,  and  to  bind  itself  to  certain  rates,  if  it  chooses 
to  do  so. 

Iron  Mountain  R.  Co.  v.  Memphis,  (1899)  96  Fed.  125. 
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Prohibiting  discrimination  by  express  company. — A  statute  imposing  penal- 
ties on  express  companies  for  denying  equal  terms,  facilities,  accommoda- 
tions, and  usages  in  the  receipt,  carriage,  continuance  of  carriage,  and 
delivery  of  property  usually  carried  by  express  companies,  and  thereby 
discriminating,  does  not  violate  this  clause. 

Adams  Express  Co.  t.  State,  (1903)  161  Ind.  328,  67  N.  E.  1033.  See  also  American 
Express  Co.  t\  Southern  Indiana  Express  Co.,   (1906)    167  Ind.  292,  78  N.  E.  1021. 

(g)  Prohibiting  Advance  of  Bates  on  Tender  of  Freight — A  statute  pro- 
viding that  "  the  various  railroad  corporations  doing  business  within  the 
state  of  Indiana  shall  not,  at  any  time,  increase  or  advance  their  rates  of 
freight,  or  charge  for  the  transportation  thereof  from  one  point  to  another  a 
Film  greater  than  the  rate  of  freight  or  charge  for  transportation  asked  or 
charged  by  said  railroad  corporations  at  the  time  *uch  freight  is  offered 
or  tendered  to  said  railroad  corporations  for  tram  portation,"  is  not  invalid 
as  being  in  conflict  with  this  clause.  It  is  a  regulation  to  protect  shippers 
doing  business  in  the  state  from  unjust  overcharges  on  transportations. 

Chicago,  etc.,  R.  Co.  r.  Wolcott,  (1894)  Co.,  (1887)  143  Mass.  264,  9  N.  E. 
141    Ind.  279,  29  N.   E.   457,  50  Am.   St.       547. 

!!!*       320'     *lP       al8°      the     followin8  Pennsylvania.-  Wilton      v.      Pennsvl- 

cas>es*  vania  R.  Co..  (1890)  20  Phila.  (Pa.)   184, 

Iowm.- State   r.   Chicago,  etc..   R.   Co.,       4T  Le*'  Int'  <Pa'>    ,54' 
(1886)   70  la    162    30  X    \Y    398;  Carton  fio|||Jk    Carolina.- JUteoad    Com'rs    v. 

?-.     iT  v  Civ *'-?•  i*U,A  ( 1S5  ]  °?-La-         *       Ch*Aer,  etc..  R.  Co.,  ( 1884)  22  ?.  C   220; 
loO,  13  X.  \\.  6<,  44  Am.  Rep.  bi2.  Tfall    r    8(mth   Carolina   K    c^    (18S0) 

..  ...  w  ,  .  #        _         25  S.  C.  567. 

Kansas. —  Hardy    r.    Atchison,   etc.,   R. 

Co..  (1SSI I   32  Kan.  698.  5  Pac.  6.  Contra.   Campbell   r.   Chicago,  etc,   R- 

Co.,   (1892)   86  la.  589,  53  N.  W.  351,  17 

Massachusetts. —  Com.  r.  Housatonic  R.       L.  U.  A.  443. 

(h)  Regulating  Proportion  of  Charges  on  Long  and  Short  Hauls. —  A 
state  constitution  regulating  charges  for  transportation  over  different  dis- 
tances is  not  an  interference  with  interstate  commerce,  as  it  is  restricted  in 
its  regulation  to  those  who  own  or  operate  a  railroad  within  the  state,  and 
the  long  and  short  distances  mentioned  are  evidently  distances  upon  the 
railroad  line  within  the  state. 

Louisville,    etc..    R.    Co.    r.    Kentucky,  tance   over    the   same   line   in    the   same 

(UM21    ISo  l'.  S.  511.  22  S.  Ct.  9.*».  46  l\  direction,     the     shorter     being     included 

S.     (L.    ed.)     2t)S.    ajHrtr'na     ( 1S.>J> »     I0t»  within    the    longer   distance,    is     invalid 

Ky.  t>;tt.  51  S.  \Y.   lt>4.  1012.  1H»  Am.  St.  wht-n   it   is  construed   by   the  state  court 

}\v\k  i!.Si{.     See  aNo   Mi«ouri  Pac.  R.  Co.  as  not  being  confined  to  a  case  where  the 

r.    Ma;rcw   Coal   i\>„    | 19171    244    U.   S.  lone  and  short  hauls  are  both  within  the 

191.    37    S.    Ct.    51S,   til    C.   S.    »L.    ed.)  state,  but  which  extends  to  and  embraces 

!**$-■  a  long   haul   from  a  place  outside  of  to 

one  within  the  state,  and  a  sh-.rter  haul 

A  constitutional  provision  that  it  shall  between  points  on  the  same  line  and 

be   unlawful    t\r    any    railroad    to   charge  the    same    direction,    both    of    which    ;ire 

any  greater  complication  lor  transport*-  within  the  state.     Louisville,  etc..  R.  Cot 

tion  tor  a  shorter  than  for  a  louger  dis-  r.  Eubank,  (1902)  1S4  U.  S.'s3»  ±2  S   Ct. 
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277,  46  U.  S.  (L.  ed.)  416,  wherein  the  chartered  under  the  laws  of  this  state, 
court  said:  "The  effect  of  a  state  con-  and  operating  therein,  whose  line  extends 
stitutional  provision  or  of  any  state  leg-  beyond  the  limits  of  this  state,  shall,  as 
islation  upon  interstate  commerce  must  to  freight  shipped  from  points  without 
be  direct  and  not  merely  incidental  and  the  state  to  points  within  the  state,  or 
unimportant;  but  it  seems  to  us  that  as  to  that  which  is  carried  from  points 
where  the  necessary  result  of  enforcing  within  to  points  without  the  state,  make 
the  provision  may  be  to  limit  or  prohibit  no  discrimination  or  [in]  charges  on  any 
the  transportation  of  articles  from  with-  part  of  its  line  against  the  shipper  or 
put  the  state  to  a  point  within  it,  or  consignee  within  the  state;  but  the 
from  a  point  within  to  a  point  without  amount  charged  by  any  such  company  for 
the  state,  interstate  commerce  is  thereby  transportation  over  any  part  of  its  line 
affected,  and  may  be  thereby  to  a  certain  within  this  state  shall  bear  the  same  pro- 
extent  directly  regulated,  and  in  that  portion  to  the  amount  as  such  part  of 
event  the  effect  of  the  provision  is  direct  the  line  does  to  the  entire  distance  car- 
and  important  and  not  a  mere  incident."  ried,  and  shall  not  exceed  the  maximum 
See  also  St.  Louis',  etc.,  R.  Co.  v.  Hadley,  rates  fixed  by  this  commission  for  such 
(1909)   168  Fed.  317.  railroad  company  "—  relates  to  interstate 

commerce,    and    is   within    the   exclusive 

A  rule  adopted  by  a  state  railroad  com-  regulation  of  Congress.    Mobile,  etc.,  R. 

mission,    that    "any    railroad    company  Co.  v.  Sessions,  (1886)  28  Fed.  593. 

(i)  Requiring  Railroad  to  Cancel  Proportional  Tariffs. —  A  state  railroad 
commission  ordered  that  a  certain  railroad  should  forthwith  cancel  out 
all  so-called  proportional  tariffs  on  grain  products  from  and  to  points 
reached  by  the  railroad,  whether  local  or  in  connection  with  any  other  lines 
of  railroad.  The  "  proportional  tariff  "  was  a  collection  of  freight  rates 
which  applied  wholly  to  interstate  commerce  and  only  affected  commerce 
between  the  states.  They  were  subject  to  regulation  by  the  interstate 
commerce  commission  and  had  been  published  and  scheduled  in  accordance 
with  the  Interstate  Commission  Act  and  approved  of  and  acquiesced  in  by 
the  interstate  commerce  commission,  and  all  of  the  different  roads  on  which 
they  were  effective.  It  was  held  that  the  order  of  the  state  commission 
was  illegal  and  void. 

J.  Rosenbaum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,   (1903)   130  Fed.  46. 

(j)  Regulating  Express  Bates. — A  statute  providing  that  express  com* 
panies  may  charge  $1.50  for  every  dollar  charged  by  the  railroad  companies 
whose  lines  they  may  be  using,  for  transporting  like  articles  by  the  regulai 
freight  trains  of  such  railroad  companies,  except  that  for  carrying  pack- 
ages weighing  less  than  five  pounds  the  rate  of  compensation  shall  not 
exceed  twenty-five  cents  for  any  distance  within  the  state,  and  for  packages 
weighing  more  than  five  and  less  than  fifty  pounds  the  rate  of  compensa- 
tion shall  not  exceed  fifty  cents  for  all  distances  within  the  state,  in  so  far 
as  it  undertakes  to  fix  and  prescribe  the  rate  of  charges  lo  be  received  by 
common  carriers  engaged  in  interstate  commerce,  is  in  conflict  with  this 
clause. 

Southern  Express  Co.  v.  Goldberg,  (1903)  101  Va.  626,  44  8.  E.  803,  62  L.  H.  A 
660.. 
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(4)  Tickets  and  Mileage  Books — (a)  Prohibiting  Sale  of  Tickets  by 
Unauthorised  Persons. —  A  statute  entitled  "An  Act  to  prevent  frauds 
upon  travelers,  and  owner  or  owners  of  any  railroad,  steamboat,  or  other 
conveyance  for  the  transportation  of  passengers,"  is  not  void  as  a  regulation 
of  commerce  among  the  states. 


Burdick  v.  People,  (1894)  149  111.  602, 
36  N.  E.  948,  41  Am.  St.  Rep.  329,  24  L. 
R.  A.  152,  wherein  the  court  said:  "If 
the  body  of  the  Act  of  1875  be  read  in 
ronnection  with  its  title,  it  must  have 
seen  the  opinion  of  the  legislature  that 
the  restriction  of  sales  of  tickets  to  au- 
thorized agents  was  necessary  to  prevent 
frauds  upon  travelers  and  carriers,  and 
to  remedy  the  evils  growing  out  of  the 

Sracticcs  of  scalpers  and  ticket  brokers." 
ee  also  the  following  cases: 

Indiana. —  Stedman  v.  State,  (1878)  64 
Ind.  697;  Fry  *.  State,  (1878)  63  Ind. 
552. 

Minnesota. —  State  v.   Oorbett,    (1894) 


57  Minn.  848,  59  N.  W.  317,  24  L.  R.  A. 
498. 

Oregon. —  State  v.  Thompson,  (1906) 
47  Ore.  492,  84  Pac.  476,  8  Ann.  Caa.  646, 
4  L.  R  A.  (N.  S.)  480. 

Pennsylvania. —  Com.  t.  Keary,  (1900) 
14  Pa.  Super.  Ct.  583,  affirmed  (1901) 
198  Pa.  St.  500;  Com.  «.  Wilson,  (1880) 
14  Phila.  (Pa.)  384,  37  Leg.  Int.  (Pa.) 
484. 

Violates  atate  constitution. —  People  u. 
City  Prison,  (1898)  157  N.  Y.  116,  51 
N.  E.  1006,  68  Am.  St.  Rep.  763,  43 
L.  R.  A.  763,  reversing  (1898)  26  App. 
Div.  228,  50  N.  Y.  S.  56. 


(to)  Requiring  Railroads  to  Issue  Mileage  Books. —  A  statute  requiring 
certain  railroads  to  issue  mileage  books  at  a  charge  not  exceeding  two  cents  a 
mile  was  held  not  to  violate  this  clause. 


Dillon  v.  Erie  R  Co.,  (1897)  19  Misc. 
118,  43  N.  Y.  S.  320. 

An  order  of  a  railroad  commission  that 
railroads  selling  mileage  or  penny-scrip 
books  shall  pull  them  on  the  train  of  the 
company  selling  the  same,  when  presented 
by  the  holders  for  transportation  between 
points  wholly  within  the  state,  does  not 
directly  affect  or  trammel  interstate  com- 
merce. Railroad  Commission  v.  Louis- 
ville, etc.,  R.  Co.,  (1913)  140  Ga.  817, 
80  S.  E.  327,  Ann.  Caa.  19 16 A  1018, 
L.  R.  A.  1915E  902. 


Violates  Fourteenth  Amendment. —  In 
Lake  Shore,  etc.,  R.  Co.  t>.  Smith,  (1899) 
173  U.  S.  684,  19  S.  Ct.  565,  43  U.  S. 
(L.  ed.)  858,  reversing  (1897)  114  Mich. 
460,  72  N.  W.  328,  it  was  held  that  a 
Michigan  statute  requiring  one-thousand- 
mile  tickets  to  be  kept  for  sale  at  the 
principal  ticket  offices  at  a  stipulated 
price,  was  invalid  as  depriving  railroads 
of  property  without  due  process  of  law. 
Followed  by  Beardsley  t?.  New  York,  etc., 
R.  Co.,  (1900)  162  N.  Y.  230,  56  N.  E. 
488. 


(c)  Requiring  Redemption  of  Unused  Ticket — A  statute  providing:  "  It 
shall  be  the  duty  of  all  railroad  companies  in  this  state,  or  the  receiver  or 
trustee  of  any  such  railroad  company,  to  provide  for  the  redemption,  from 
the  holder  thereof,  of  the  whole,  or  any  parts  or  coupons,  of  any  ticket  or 
tickets  which  they  or  any  of  their  duly  authorized  agents  may  have  sold,  if 
for  any  reason  the  holder  has  not  used,  and  does  not  desire  to  use  the  same, 
upon  the  following  terms,'9  stated  in  the  statute,  does  not  apply  to  a  con- 
tract based  upon  interstate  commerce. 

Missouri,  etc,,  R.  Co.  v.  Fookes,   (Tex.  between  the  states,  etc.,  had  assumed  eon- 

1897)  40  6.  W.  858,  wherein  the  court  said:  trol  of  the  subject  of  interstate  passenger 

"  We  also  think  that  Congress,  under  its  traffic   by    enacting   laws   regulating  the 

constitutional  power  to  regulate  commerce  Bame.     1  Supp.  Rev.  St  U.  £L  (2d  ed.), 
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pp.  529,  684.     And,  as  the  acta  here  re-  the  presumption  would  obtain  that  that 

ferred  to  show  that  Congress  undertook  body  intended  that  no  such  terms.,  condi- 

to  regulate  such  commerce,  we  must  pre-  tior.a,  or  burdens  should   be  imposed  on 

sume  that   it  prescribed  all  the   regula-  such  interstate  traffic.*'     See  also  Burdick 

tions,    terms,    conditions,    and    penalties  v.  People*,   (1894)    149  111.  602,  36  N.  S. 

which  it  deemed  proper  or  desirable,  and  948,  41   Am.   St.  Rep.   329,  24  L.   R.  A. 

having  failed  to  prescribe  that  the  unused  152;   Fry  v.  State,   (1878)    63  Ind.  552; 

portions   or  coupons   of  tickets   in   such  S~ate  v.  Corbett,    (1894)    57  Minn.   348, 

cases  as  this  should  be  redeemed,  and  fix  59  N.  W.  317,  24  L.  R.  A.  498. 
a  penalty  for  the  refusal  to  so  redeem, 

(d)  Regulating  Term  of  Tickets  and  Stop-off  Privileges. —  A  statute  which 
makes  railroad  tickets  good  for  six  years,  with  the  right  of  the  holder 
to  stop  off  at  as  many  stopping  places  as  he  pleases,  cannot  be  made  to  apply 
to  tickets  sold  for  interstate  or  foreign  travel. 

Lafarier  t?.  Grand  Trunk  R.  Co.,   (1892)   84  Me.  287,  24  Atl.  848,  17  L.  R.  A.  111. 

(5)  Regulating  Time  of  Opening  Depots. —  Regulations  of  a  state  board 
of  railway  commissioners,  requiring  railway' companies  to  have  depots  open 
a  reasonable  time  before  the  departure  of  trains,  are  valid. 

Hall  v.  South  Carolina  R.  Co.,  (1886)  25      merce  is  not  a  regulation  of  such  com- 
S.  C.  567.  merce,  but  is  an  exercise  of  the  state's 

police    power.      St.    Louis    Southwestern 

A  statutory  requirement  that  a  depot       R.  Co.  v.  State,  (1911)   97  Ark,  473,  134 
be   established  at  a  certain  point  upon       S.  W.  970. 
a    railroad    engaged    in    interstate    com- 

(6)  Running  of  Trains  —  (a)  Regulating  Speed  of  Trains. —  It  is  within 
the  undoubted  province  of  a  state  to  make  regulations  with  regard  to  the 
speed  of  railroad  trains  in  the  neighborhood  of  cities  and  towns ;  with  regard 
to  the  precautions  to  be  taken  in  the  approach  of  such  "trains  to  bridges, 
tunnels,  deep  cuts,  and  sharp  curves;  and,  generally,  with  regard  to  all 
operations  in  which  the  lives  and  health  of  people  may  be  endangered,  even 
though  such  regulations  affect  to  some  extent  the  operations  of  interstate 
commerce.  Such  regulations  are  eminently  local  in  their  character,  and, 
in  the  absence  of  congressional  regulations  over  the  same  subject,  are  free 
from  all  constitutional  objections,  and  unquestionably  valid. 

Crutcher  v.  Kentucky,  (1891)  141  U.  S.  A  New  Hampshire  statute  prohibiting 

61,  11  S.  Ct.  851,  35  U.  S.   (L.  ed.)   649,  the  running  of  trains  at  a  greater  rate  of 

reversing  (1889)  89  Ky.  6,  12  S.  W.  141.  speed  than  six  miles   an   hour   across   a 

highway  in  or  near  the  compact  parts  .of 

A  statute  requiring  the  engineer  of  a  a  town,  is  an  exercise  of  the  police  power 
locomotive  to  check  the  speed  thereof  on  of  the  state  for  the  safety  and  welfare 
approaching  a  public  crossing,  so  as  to  of  its  inhabitants,  and  applicable  to  rail- 
stop  in  time,  should  any  person  or  thing  roads  which  extend  into  an  adjoining 
be  crossing  the  railroad  track  on  such  state,  as  well  as  those  which  are  wholly 
crossing,  is  not  invalid  with  respect  to  within  the  state.  Clark  v.  Boston,  etc., 
a  railroad  company  doing  an,  interstate  R.  Co.,  (1887)  64  N.  H.  323,  10  Atl. 
business.  Southern  R.  Co.  v.  Grizzle,  676. 
(1908)   131  Ga.  287,  62  S.  E.  177. 

A  city,  when  authorised  by  the  legislature,  may  regulate  the  speed  of  rail- 
road  trains  within  the  city  limits.    Such  Act  is,  even  as  to  interstate  trains, 
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one  only  indirectly  affecting  interstate  commerce  and  is  within  the  power 
of  the  state  until,  at  least,  Congress  shall  take  action  in  the  matter. 

Erb  v.  Moraach,  (1900)  177  U.  S.  585, 
20  S.  Ct.  819,  44  U.  S.  (L.  ed.)  897, 
affirming  (1899)  60  Kan.  251,  58  Pac. 
133. 

A  municipal  ordinance  providing  that 
*no  railroad  company,  or  conductor,  en- 
gineer, or  other  employee  of  such  com- 
pany managing  or  controlling  any  loco- 
motive  engine,  car,  or  train  upon  any 
railroad  track,  shall  run,  or  permit  to  be 
run,  within  the  limits  of  said  city,  any 
passenger  train  or  car  at  a  greater  rate 
of  speed  than  ten  miles  per  hour,  nor  any 
freight  train  or  car  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  under  a 
penalty,  in  either  case,  of  not  exceeding 
$25  for  each  offense,"  is  a  fair  exercise 
of  the  police  power  vested  in  the  city. 


The  ordinance  does  not  undertake  to  reg- 
ulate commerce  between  the  states  or 
interfere  with  the  transportation  of  the 
mail,  and  amounts  to  but  a  reasonable 
regulation  of  the  speed  of  trains  within 
the  corporate  limits  of  the  city.  Chicago, 
etc.,  R.  Co.  v.  CarlinviUe,  (1902)  200  I1L 
316,  65  N.  W.  730,  93  Am.  St.  Rep.  190,  • 
60  L.  R.  A.  391. 

A  municipal  ordinance  limiting  the 
speed  of  trains  within  the  corporate  limits 
to  six  miles  an  hour,  as  to  a  town  of  one 
thousand  inhabitants  and  with  limits  of 
approximately  one  and  one-fifth  miles  in 
extent,  and  as  applied  to  interstate  trains, 
is  unreasonable.  Lusk  v.  Dora,  (1915) 
224  Fed.  650. 


(b)  Regulating  Stoppage  of  Trains— aa.  At  County  Seats. —  A  statute 
requiring  every  regular  passenger  train,  running  wholly  within  the  limits 
of  the  state,  to  stop  at  all  stations  of  county  seats  directly  in  its.  course  a 
sufficient  length  of  time  to  take  on  and  discharge  passengers,  is  a  reasonable 
exercise  of  the  police  power  of  the  state  and  is  not  an  unconstitutional 
interference  with  interstate  commerce. 


Gladson  v.  Minnesota,  (1897)  166  U. 
S.  430,  17  S.  Ct.  627,  41  U.  S.  (L.  ed.) 
1064,  wherein  the  court  said:  "The 
principles  of  law  which  govern  this  case 
are  familiar,  and  have  been  often  af- 
firmed by  this  court.  A  railroad  cor- 
poration created  by  a  state  is  for  all  pur- 
poses of  local  government  a  domestic  cor- 
poration, and  its  railroad  within  the  state 
is  a  matter  of  domestic  concern.  Even 
when  its  road  connects,  as  most  railroads 
do,  with  railroads  in  other  states,  the 
state  which  created  the  corporation  may 
make  all  needful  regulations  of  a  police 
character  for  the  government  of  the  com- 
pany while  operating  its  road  in  that 
jurisdiction.  It  may  prescribe  the  lo- 
cation and  the  plan  of  construction  of  the 
road,  the  rate  of  speed  at  which  the  trains 
shall  run,  and  the  places  at  which  they 


shall  stop,  and  may  make  any  other 
reasonable  regulations  for  their  manage- 
ment, in  order  to  secure  the  objects  of 
the  incorporation,  and  the  safety,  good 
order,  convenience,  and  comfort  of  the 
passengers  and  of  the  public.  All  such 
regulations  are  strictly  within  the  police 
power  of  the  state.  They  are  not  in 
themselves  regulations  of  interstate  com- 
merce; and  it  is  only  when  they  operate 
as  such  in  the  circumstances  of  their  ap- 
plication, and  conflict  with  the  express 
or  presumed  will  of  Congress  exerted 
upon  the  same  subject,  that  they  can  be 
required  to  give  way  to  the  paramount 
authority  of  the  Constitution  of  the 
United  States."  Affirming  State  t?.  Glad- 
son,  (1894)  57  Minn.  385,  59  N.  W.  487, 
24  L,  R.  A.  502. 


A  state  statute  which  requires  every  passenger  train,  regardless  of  the  num- 
ber of  such  trains  passing  each  way  daily,  and  of  the  character  of  the 
traffic  carried  by  them,  to  stop  at  every  county  seat  through  which  such 
trains  may  pass  by  day  or  night,  and  regardless  also  of  the  fact  whether 
another  train  designated  especially  for  local  traffic  may  stop  at  the  same 
station  within  a  few  minutes  before  or  after  the  arrival  of  the  train  in  ques- 
tion, is  a  direct  burden  upon  interstate  commerce. 
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Cleveland,  etc.,  R.  Co.  v.  Illinois,  (1900) 
177  U.  S.  521,  20  S.  Ct.  722,  44  l.  S. 
(L.  ed.)  868,  in  which  case  the  court  said: 
"It  is  evident  that  the  power  attempted 
to  be  exercised  under  this  statute  would 
operate  as  a  serious  restriction  upon  the 
speed  of  trains  engaged  in  interstate  traf- 
fic, and  might,  in  some  cases,  render  it 
impossible  for  trunk  lines  running 
through  the  state  of  Illinois  to  compete 
with  other  lines  running  through  states 
in  which  no  such  restrictions  were  ap- 
plied. If  such  passenger  trains  may  be 
compelled  to  stop  at  county  seats  it  is 
difficult  to  see  why  the  legislature  may 
not  compel  them  to  stop  at  every  station 
—  a  requirement  which  would  be  practi- 
cally destructive  of  through  travel,  where 
there  were  competing  lines  unhampered 
by  such  regulations.  While  as  we  held 
in  the  Lake  Shore  case,  railways  are 
bound  to  provide  primarily  and  adequately 
for  the  accommodation  of  those  to  whom 
they  are  directly  tributary,  and  who  not 
only  have  granted  to  them  their  franchise4 
but  who  may  have  contributed  largely 
to  the  construction  of  the  road,  they  are 
bound  to  do  no  more  than  this,  and  may 
then  provide  special  facilities  for  the  ac- 
commodation of  through  traffic.  We  are 
not  obliged  to  shut  our  eyes  to  the  fact 
that  competition  among  railways  for 
through  passenger  traffic  has  become  very 
spirited,  and  we  think  they  have  a  right 
to  demand  that  they  shall  not  be  unnec- 
essarily hampered  in  their  efforts  to 
obtain  a  share  of  such  traffic.  It  is  evi- 
.  dent,  however,  that  neither  the  greater 
safety  of  their  tracks,  the  superior  com- 
fort of  their  coaches  or  sleeping  berths, 
or  the  excellence  of  their  tables  would 
insure  them  such  share,  if  they  were  un- 
able to  compete  with  their  rivals  in  the 


matter  of  time.  The  great  efforts  of 
modern  engineering  have  been  directed  to 
combining  safety  with  the  greatest  pos- 
sible speed  in  transportation,  both  by 
land  and  water.  The  public  demand  this ; 
the  railway  and  steamship  companies  are 
anxious  in  their  own  interests  to  furnish 
it,  and  local  legislation  ought  not  to 
stand  in  the  way  of  it.  With  no  disposi- 
tion whatever  to  vary  or  qualify  the  cases 
above  cited,  neither  the  conclusions  of  the 
court  not  the  tenor  of  the  opinions  are 
opposed  to  the  principle  we  hold  to  in  this 
case,  that,  after  all  local  conditions  have 
been  adequately  met,  railways  have  the 
legal  right  to  adopt  special  provisions 
for  through  traffic,  and  legislative  inter- 
ference therewith  is  unreasonable,  and  an 
infringement  upon  that  provision  of  the 
Constitution  which  we  have  held  requires 
that  commerce  between  the  states  shall 
be  free  and  unobstructed."  Reversing, 
(1898)  175  111.  359,  51  N.  E.  842. 

But  see  Chicago,  etc.,  R.  Co.  t?.  People, 
(1883)  105  111.  661,  wherein  the  court 
said  that  in  the  enactment  of  the  law  re- 
quiring all  regular  passenger  trains  to 
stop  at  county  seats,  the  legislature,  no 
doubt,  had  in  view  the  great  benefit  the 
publip  would  derive  in  the  increased  facil- 
ities for  reaching  the  county  seat,  to  aid 
in  the  dispatch  of  business  in  courts,  in 
the  prompt  arrest  and  prosecution  of 
criminals  who  might  be  indicted  in  the 
courts  held  at  the  county  seat,  and  the 
facility  for  the  examination  of  the  records 
on  the  sale  and  conveyance  of  property. 
These  and  various  other  matters  pertain- 
ing to  the  welfare  of  the  public  doubt- 
less led  to  the  'enactment  of  the  law,  and 
in  its  -enactment  the  legislature  tran- 
scended none  of  its  powers. 


Interstate  mail  trains. — An  order  of  a  state  railroad  commission  requiring 
a  railway  company  to  stop  its  interstate  mail  trains  at  a  specified  county 
seat  is  invalid  when  the  company  has  fully  performed  its  duty  towards  the 
town  in  the  way  of  furnishing  it  proper  and  adequate  and  reasonable  accom- 
modation, and  such  an  order  is  not  merely  an  incidental  interference  with 
the  interstate  commerce  of  the  company. 


Mississippi  R.  Commission  r.  Illinois 
Cent,  R.  Co.,  (1906)  203  U.  S.  335,  27 
S.  Ct.  90,  51  U.  S.  (L.  ed.)  209,  wherein 
the  court  said :  "  The  order  cannot  be 
viewed  alone  in  the  light  of  ordering  a 
stop  at  one  place  only,  which  might  re- 
quire not  more  than  three  minutes,  as  as- 
serted. It  is  the  question  whether  these 
trains  can  be  stopped  at  all  at  any  partic- 
ular station  when  proper  and  adequate 
facilities  are  otherwise  afforded  such 
station.     If  the  commission  can  order  such 


a  train  to  be  stopped  at  a  particular 
locality  under  such  circumstances,  then 
it  could  do  so  as  to  other  localities,  and 
in  that  way  the  usefulness  of  a  through 
train  would  be  ruined  and  the  train 
turned  from  a  through  to  a  local  one  in 
Mississippi.  The  legislature  of  a  state 
could  not  itself  make  such  an  order,  and 
it  cannot  delegate  the  power  to  a  com- 
.  mission  to  do  so,  in  its  discretion,  when 
adequate  facilities  are  otherwise  fur- 
nished." 
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66.  At  Towns  and  Villages  Exceeding  Stated  Population. — An  order  of  a 
railroad  commission,  made  under  assumed  statutory  authority,  by  which 
every  village  having  two  hundred  inhabitants  or  more  and  a  post  office,  and 
within  one-eighth  of  a  mile  of  a  railroad,  must  be  given  by  such  railroad  the 
accommodation  of  two  passenger  trains  each  way  if  four  or  more  passen- 
ger trains  be  run,  though  the  local  needs  may  be  satisfied  with  less,  is 
invalid  as  a  burden  on  the  interstate  service. 


Chicago,  etc.,  R.  Go.  v.  Railroad  Com- 
mission, (1915)  237  U.  S.  220,  35  S.  Ct. 
660,  59  U.  S.  (L.  ed.)  926,  wherein  the 
court  said:  "In  reviewing  the  decision 
we  may  start  with  certain  principles  as 
established:  (1)  It  is  competent  for  a 
state  to  require  adequate  local  facilities, 
even  to  the  stoppage  of  interstate  trains 
or  the  re-arrangement  of  their  schedules. 

(2)  Such  facilities  existing — that  is,  the 
local  conditions  being  adequately  met  — 
the  obligation  of  the  railroad  is  per- 
formed, and  the  stoppage  of  interstate 
trains  becomes  an  improper  and  illegal 
interference    with    interstate    commerce. 

(3)  And  this,  whether  the  interference  be 
directly  by  the  legislature  or  by  its  com- 
mand through  the  orders  of  an  adminis- 
trative body.  (4)  The  fact  of  local 
facilities  this  court  may  determine,  such 
fact  being  necessarily  involved  in  the 
determination  of  the  Federal  question 
whether  an  order  concerning  an  interstate 


train  does  or  does  not  directly  regulate 
interstate  commerce,  by  imposing  an  ar- 
bitrary requirement." 

But  a  statute  relating  to  railroad?, 
providing  that  "  each  company  shall  cause 
three,  each  way,  of  its  regular  trains 
carrying  passengers,  if  so  many  are  run 
daily,  Sundays  excepted,  to  stop  at  a  sta- 
tion, city,  or  village  containing  over  three 
thousand  inhabitants,  for  a  time  sufficient 
to  receive  and  let  off  passengers,"  is  not 
repugnant  to  this  provision  when  applied 
to  trains  carrying  interstate  passengers. 
The  statute  is  not  in  itself  unreasonable; 
that  is,  it  has  appropriate  relation  to  the 
public  convenience,  does  not  go  beyond 
the  necessities  of  the  case,  and  is  not 
directed  against  interstate  commerce. 
Lake  Shore,  etc.,  R.  Co.  17.  Ohio,  U899) 
173  U.  S.  285,  19  S.  Ct  465,  43  U.  S. 
(L.  ed.)   702. 


Where  a  railroad  company  ha*  already  provided  ample  facilities  for  the 
adequate  accommodation  of  the  traveling  public  such  as  may  be  proper  and 
reasonable  at  any  given  point,  and  operates  interstate  commerce  trains, 
carrying  passengers  through  the  same  places,  at  which  such  interstate 
trains  do  not  stop,  a  state  regulation  which  requires  the  stopping  of  such 
interstate  trains,  in  addition  to  ample  facilities  already  provided,  to  the 
detriment  and  hindrance  of  interstate  traffic,  is  an  unlawful  regulation  and 
burden  upon  interstate  commerce. 


Herndon  t>.  Chicago,  etc.,  R.  Co.,  (1910) 
218  U.  S.  135,  30  S.  Gt.  633,  54  UT 
S.  (L.  ed.)  970,  holding  that  a  stat- 
ute which  requires  the  stoppage  of 
through  trains  whenever  any  persons 
might  seek  to  avail  themselves  thereof,  in 
order  to  permit  a  transfer  of  passengers 
from    one    road    to    another    upon    such 


trains,  is  an  unnecessary  and  unlawful 
burden  upon  interstate  traffic,  when  the 
business  is  already  amply  provided  for  in 
the  other  trains  of  the  company  and  the 
connecting  road.  See  also  Atlantic  Coast 
Line  R.  Co.  t?.  Wharton,  (1907)  207  U. 
S.  328,  28  S.  Ct.  121,  52  U.  S.  (L.  ed.) 
230. 


cc.  Requiring  Fast  Mail  Trains  to  Turn  Aside  from  Direct  Route. — A  stat- 
ute which,  as  construed  and  applied  by  the  Supreme  Court  of  the  state,  re- 
quires a  fast  mail  train,  carrying  interstate  passengers  and  the  United  States 
mail  from  Chicago,  in  the  state  of  Illinois,  to  places  south  of  the  Ohio  river, 
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over  an  interstate  highway  established  by  authority  of  Congress,  to  delay 
the  transportation  of  such  passengers  and  mails  by  turning  aside  from  the 
direct  interstate  route  and  running  to  a  station  three  and  a  half  miles  away 
from  a  point  on  that  route,  and  back  again  to  the  same  point,  and  thus 
traveling  seven  miles  which  form  no  part  of  its  course,  before  proceeding 
on  its  way  —  and  to  do  this  for  the  purpose  of  discharging  and  receiving 
passengers  at  that  station,  for  the  interstate  travel  to  and  from  which,  as 
is  admitted  in  this  case,  the  railroad  company  furnishes  other  and  ample 
accommodation  —  is  an  unconstitutional  hindrance  and  obstruction  of 
interstate  commerce  and  of  the  dispatch  of  the  mails  of  the  United  States. 

Illinois  Cent.  R.  Co.  v.  Illinois,  (1896)  163  U.  8.  153,  16  8.  Ct.  1096,  41  U.  S. 
(L.cd.)   107. 

(c)  Regulating  Number  in  Train  Crew. —  A  statute  penalizing  the  opera- 
tion of  a  freight  train  of  more  than  twenty-five  cars  without  having  such 
train  equipped  with  as  many  as  three  brakemen,  is  not  invalid  as  a  regula- 
tion of  interstate  commerce. 

Chicago,  etc.,  R.  Co.  «.  Arkansas,  (1911)  (1909)    172   Ind.    147,   87   K.    E.    1034; 

219  U.  S.  453,  31  S.  Ct.  275,  55  U.  S.  Pennsylvania   R.    Co.   v.   Ewing,    (1913) 

(L.  ed.)  290.    See  also  Chicago,  etc.,  Ry.  241  Pa.  St.  581,  88  Atl.  775,  Ann.  Caa. 

Co.  c.  State,  (1908)   86  Ark.  412,  111  S.  1915B  157,  49  L.  R.  A.  (N.  S.)  977. 
W.  466;  Pittsburgh,  etc.,  R.  Co.  v.  State, 

Regulating  number  of  switching  crew. —  A  statute  declaring  that  no  railroad 
company  or  corporation  owning  or  operating  yards  or  terminals  where 
switching  or  transferring  of  cars  are  made  across  public  crossings  within 
city  limits,  shall  operate  their  switch  crew  or  crews  with  less  than  one 
engineer,  a  fireman,  a  foreman  and  three  helpers,  is  valid. 

St.  Louis,  etc.,  R.  Co.  v.  Arkansas,  (1916)  240  U.  S.  518,  36  S.  Ct.  443,  40  U.  S. 
(L.  ed.)  776. 

(d)  Requiring  Use  of -Electric  Headlight. —  A  statute  requiring  railroad 
companies  to  use  electric  headlights  of  not  less  than  a  certain  capacity,  is 
valid. 

Atlantic  Coast  Line  R.  Co.  «?.  Georgia,  A  statute  and  order  of  a  railroad  com- 

(1914)   234  U.  S.  280,  34  S.  Ct.  829,  58  mission  requiring  that  all  locomotive  en- 

U.    S.    (L.   ed.)    1312   affirming   Atlantic  gines  used  in  the  transportation  of  trains 

Coast  Line  R.  Co.  r.  State,    (1910)    135  over    railroads    shall    be    equipped    with 

Ga.  545,  69  S.  E.  725,  32  L.  R.  A.  (N.  S.)  headlights  of  a  certain  power,  ao  not  bear 

20.     See  also  Vandalia  R.  Co.  t\   Public  so  directly  on  on  interstate  commerce  as 

Service   Commission,    (1916)    242    U.    S.  to  be  invalid  in  the  absence  of  legislation 

255    37    8    Ct.    93,   61    U.    S.    (L.    ed.)  by  Congress.     Baltimore  .etc.,  R.   Co.  v. 

276  '  Railroad  Commission^  19 12)  196  Fed.  690. 
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(e)  Requiring  Running  of  Passenger  Train  on  Local  Branch. —  An  order 
of  a  state  board  of  railroad  commissioners  requiring  the  putting  in  opera- 
tion of  a  passenger  train  service  on  a  branch  line,  chartered  by  the  state, 
between  the  terminal  point  and  the  state  line,  is  not  invalid  as  a  regulation 
of  interstate  commerce. 

Missouri  Pac.  R.  Co.  17.  Kansas,  (1910)  216  U.  S.  262,  30  S.  Ct.  330,  54  TJ.  8.' 
<L.  ed.)   472. 

(f )  Requiring  Notice  of  Time  of  Trains'  Arrival  to  Be  Posted. —  A  statute 
requiring  persons  and  corporations  operating  railroads  to  place  black- 
boards in  conspicuous  places  at  their  stations,  and  write  upon  them  the  fact 
whether  or  not  the  trains  stopping  at  such  station  are  on  time,  and  if  late, 
how  much,  is  a  proper  police  regulation  and  in  no  way  interferes  with 
interstate  commerce,  and  is  a  regulation  which  is  in  no  way  sought  to  be 
exercised  by  the  United  States,  and,  hence,  is  within  the  power  of  the  state 
to  enact. 

State  t\  Indiana,  etc.,  R.  Co.,  (1892)  133  Ind.  71,  32  N.  E.  817,  18  L.  R.  A*  502. 
See  also  State  v.  Pennsylvania  Co.,  (1892)   133  Ind.  700,  32  N.  E.  822. 

(g)  Regulations  to  Be  Observed  at  Crossings. —  A  statute  providing  that 
41  There  must  be  fixed  on  the  line  of  said  road,  and  at  the  distance  of  400 
yards  from  the  center  of  each  of  such  road  crossings,  and  on  each  side 
thereof,  a  post,  and  the  engineer  shall  be  required,  whenever  he  shall  arrive 
at  either  of  said  posts,  to  blow  the  whistle  of  the  locomotive  until  it  arrives 
at  the  public  road,  and  to  simultaneously  check  and  keep  checking  the  speed 
thereof  so  as  to  stop  in  time  should  any  person  or  thing  be  crossing  said 
track  on  said  road,"  is  valid,  in  the  absence  of  an  act  of  Congress  on  the 
subject,  and  in  the  absence  of  facts  setting  up  a  situation  showing  the 
unreasonable  character  of  the  statute  as  applied  to  the  circumstances  of  the 
particular  case. 

Southern  R.  Co.  v.  King,  (1910)  217  the  train  which  shall  be  required  under 
U.  S.  524,  30  S.  Ct.  594,  54  U.  S.  (L.  ed.)  such  circumstances.  Crossings  may  be  so 
868,  wherein  the  court  said :  "  Applying  situated  in  reference  to  cuts  or  curves  as 
the  general  rule  to  be  deduced  from  these  to  render  them  highly  dangerous  to  those 
cases  to  such  regulations  as  are  under  using  the  public  highways.  They  may  be 
consideration  here,  it  is  evident  that  in  or  near  towns  or  cities,  so  that  to  ap- 
the  constitutionality  of  such  statutes  will  proach  them  at  a  high  rate  of  speed 
depend  upon  their  effect  upon  interstate  would  be  attended  with  great  danger  to 
commerce.  It  is  consistent  with  the  for-  life  or  limb.  On  the  other  hand,  high- 
mer  decisions  of  this  court  and  with  a  way  crossings  may  be  so  numerous  and 
proper  interpretation  of  constitutional  so  near  together  that  to  require  inter- 
rights,  at  least  in  the  absence  of  con-  state  trains  to  slacken  speed  indiscrimi- 
grcssional  action  upon  the  same  subject-  nately  at  all  such  crossings  would  be  prac- 
matter,  for  the  state  to  regulate,  the  man-  tically  destructive  of  the  successful  op- 
ner  in  which  interstate  trains  shall  ap-  eration  of  such  passenger  trains.  Stat- 
proach  dangerous  crossings,  the  signals  utes  which  require  the  speed  of  such 
which  shall  be  given,  and  the  control  of  trains  to  be  checked  at  all  crossings  so 
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situated  might  not  only  he  a  regulation,  village  is  witBin  the  legitimate  exercise 

but  also  a  direct  burden  upon  interstate  of  its  police  power  and  general  jurisdic- 

commo'ce,     and     therefore     beyond     the  tion,  for  the  security  and  comfort  of  per- 

power  of  the  state  to  enact."  sons  and  protection  of  property.    St.  Ber- 
nard r.  Cleveland,  etc.,  R.  Co.,   (1896)   4 

A   municipal    ordinance   providing   for  Ohio  Dec.  371.' 
the  lighting  of  railroad  crossings  in  the 

Blow  Post  Law.— A  state  statute  in  so  far  as  it  requires  the  engineer  to 
check  the  speed  of  the  train  on  approaching  a  public  crossing,  so  as  to  stop 
in  time  should  a  person  or  thing  be  crossing  the  railroad  track  on  its  road, 
is  unconstitutional  so  far  as  an  interstate  train  is  concerned  running  on  a 
track  where,  for  a  distance  of  123  miles  there  are  124  points  at  which  the 
line  of  the  railroad  crosses  public  roads  established  pursuant  to  law  and 
all  of  which  are  at  grade. 

Seaboard  Air  Line  R>  Co.  *.  Blackwell,  (1917)  244  U.  S.  310,  37  S.  Ct.  640,  61  U-  8. 
(L.  ed.)   1160. 

(7)  Examining  and  Licensing  Trainmen. — A  state  statute  requires  that 
every  locomotive  engineer  shall  have  a  license.  The  applicant  is  required, 
before  obtaining  his  license,  to  satisfy  a  board  of  commissioners  in  reference 
to  his  knowledge  of  practical  mechanics,  his  skill  in  operating  a  locomotive 
engine,  and  his  general  competency  as  an  engineer,  and  the  board,  before 
issuing  the  license,  is  required  to  inquire  into  his  character  and  habits,  and 
to  withhold  the  license  if  he  be  found  to  be  reckless  or  intemperate ;  and  a  fee 
of  five  dollars  is  to  be  paid  by  the  applicant  for  the  examination.  Such  a 
statute  is  properly  an  act  of  legislation  within  the  scope  of  the  admitted 
power  of  a  state  to  regulate  the  relative  rights  and  duties  of  persons,  being 
an  act  within  its  territorial  jurisdiction,  intended  to  operate  so  as  to  secure 
for  the  public,  safety  of  person  and  property,  and  so  far  as  it  affects  trans- 
actions of  commerce  among  the  states,  it  does  so  only  indirectly,  incidentally, 
and  remotely,  and  not  so  as  to  burden  or  impede  them ;  and  in  the  particu- 
lars in  which  it  touches  those  transactions  at  all,  it  is  not  in  conflict  with  any 
express  enactment  of  Congress  on  the  subject,  nor  contrary  to  any  intention 
of  Congress  to  be  presumed  from  its  silence. 

Smith  v.  Alabama,  (1888)  124  TJ.  S.  480,  by  the  legislation  of  the  state.  Their 
8  S.  Ct.  564,  31  U.  S.  (L.  ed.)  508,  in  operation  requires  the  use  of  instruments 
which  case  the  court  said:  "Railroads  and  agencies  attended  with  special  risks 
are  not  natural  highways  of  trade  and  and  dangers,  the  proper  management  of 
commerce.  They  are  artificial  creations;  which  involves  peculiar  knowledge,  train- 
"they  are  constructed  within  the  terri-  ing,  skill,  and  care.  The  safety  of  the 
tonal  limits  of  a  state,  and  by  the  au-  public  in  person  and  property  demands 
thority  of  its  laws,  and  ordinarily  by  the  use  of  specific  guards  and  precau- 
means  of  corporations  exercising  their  tions.  »  •  »  The  rules  prescribed  for 
franchises  by  limited  grants  from  the  their-  construction  and  for  their  man  age- 
state.  The  places  where  they  may  be  ment  and  operation,  designed  to  protect 
located,  and  the  plans  according  to  which  persons  and  property  otherwise  endan- 
they  must  be  constructed,  are  prescribed  gered  by  their  use,   are   strictly  within 
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the  limits  of  the  local  law;  they  are  not 
per  se  regulations  of  commerce;  it  is  only 
when  they  operate  as  such  in  the  cir- 
cumstances of  their  application,  and  con- 
flict with  the  expressed  or  presumed  will 
of  Congress  exerted  on  the  same  subject, 
that  they  can  be  required  to  give  way 
to  the  supreme  authority  of  the  Con- 
stitution." See  also  McCall  v.  California, 
(1890)  136  U.  S.  104,  10  S.  Ct.  881, 
34  U.  S.  (L.  ed.)  391. 

"  The  rules  prescribed  for  the  construc- 
tion of  railroads,  and  for  their  manage- 
ment and  operation,  designed  to  protect 
persons  and  property  otherwise  endan- 
gered by  their  use,  are  strictly  within 
the  scope  of  the  local  law.  They'  are  not, 
in  themselves,  regulations  of  interstate 
commerce,  although  they  control,  in  some 


degree,  the  conduct  and  liability  of  those 
engaged  in  such  commerce.  So  long  as 
Congress  has  not  legislated  upon  the  par- 
ticular subject,  they  are  rather  to  be 
regarded  as  legislation  in  aid  of  such 
commerce,  and  as  a  rightful  exercise  of 
the  police  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  all  per- 
sons and  corporations  within  its  limits. 
Such  are  the  grounds  upon  which  it  has 
been  held  to  be  within  the  power  of  the 
state  to  require  the  engineers  and  other 
persons  engaged  in  the  driving  or  man- 
agement of  all  railroad  trains  passing 
through  the  state,  to.  submit  to  an  exam- 
ination by  a  local  board  as  to  their  fit- 
ness for  their  positions."  Chicago,  etc., 
R.  Co.  v.  Solan,  (1898)  169  U.  S.  137,  12 
S.  Ct.  289,  42  U.  S.   (L.  ed.)   688. 


For  color  blindness — A  statute  which  provides  that  all  persons  serving  on 
railroad  lines  within  the  state  in  the  capacity  of  locomotive  engineer,  fire- 
man, train  conductor,  brakeman,  or  any  other  position  which  requires  the 
use  or  discrimination  of  form  or  color  signals,  shall  be  examined  periodically 
and  that  the  examinations  and  re-examinations  shall  be  made  at  the  expense 
of  the  railroad  companies,  only  incidentally  affects  interstate  commerce, 
and,  until  displaced  by  an  express  enactment  of  Congress,  it  remains  as  the 
law  governing  carriers  in  the  discharge  of  their  obligations,  whether 
engaged  in  purely  internal  commerce  of  the  state  or  in  commerce  among  the 
states. 


Nashville,  etc.,  R.  Co.  v.  Alabama, 
(1888)  128  U.  S.  97,  9  S.  Ct.  28,  32  U.  S. 
(L.  ed.)    352. 

"In  the  absence  of  legislation  by  Con- 
gress on  the  subject,  a  state  may  pre- 
scribe, as  a  rule  of  civil  conduct,  that 
engineers  on  railroad  trains  engaged  in 
the  transportation  of  passengers  and 
freight,  including  interstate  trains,  shall 


undergo  an  examination  by  a  state  board 
as  to  their  qualifications,  before  becoming 
entitled  to  operate  locomotive  engines 
within  such  state,  and  that  persons  em- 
ployed on  railways  shall  be  subjected  to 
like  examination  with  respect  to  their 
power  of  vision."  Missouri,  etc.,  R.  Co.  v. 
Haber,  (1898)  169  U.  S.  633,  18  S.  Ct. 
488,  42  U.  S.  (L.  ed.)  878. 


(8)  Requiring  Railroads  to  Pay  Employees  Semi-monthly. — A  statute 
requiring  semi-monthly  payment  of  wages  of  railway  employees,  as  applied 
to  those  employed  wholly  within  the  state  as  well  as  to  those  whose  duties 
take  them  from  that  state  into  other  states,  has  merely  an  incidental  effect 
on  interstate  commerce  and  is  valid. 

Erie  R.  Co.  v.  Williams,  (1914)  233  U.  S.  685,  34  S.  Ct.  761,  68  U.  SL  (L.  ed.) 
1155,  51  L.  R.  A.  (N.  S.)   1097. 

(9)  Hours  of  Service. — State  statutes  regulating  the  hours  of  service  of 
railway  employees  are  superseded  by  the  federal  hours  of  service  act  of 
March  4,  1907. 
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Erie  R.  Co.  r.  New  York,  (1914)  233 
U.  S.  671,  34  S.  Ct.  756,  68  U.  S.  (L.  ed.) 
1149,  An*  Cas.  1915D  JL38,  52  L.  R.  A. 
(N.  S.j  266.  See  also  Northern  Pac.  R. 
Go.  r.  Washington,  (1911*  ,222  U.  S.  370, 


32  S.  Ct.  160,  56  U.  S.  (L.  ed.)  237 ; 
State  v.  Chicago,  etc.,  R.  Co.,  (1908)  13fr 
Wis.  407,  117  N.  W.  686,  19  L.  R.  A. 
(N.  S.)   326. 


'  (10)  Heating  Passenger  Cars. — A  statute  is  valid  which  forbids,  under, 

penalty,  the  heating  of  passenger  cars  in  that  state  by  stoves  or  furnaces; 

it  •  •  *  * 

kept  inside  the  car  or  suspended  therefrom,  although  such  cars  may  bd 
employed  in  interstate  commerce,  in  the  absence  of  national  legislation 
covering  the  subject.    V  nZ  n:  *! 

;, '  k'The  rules  prescribed  for  the  construe-- 
tipn  of  railroads,  and  for  their  manage^ 
n>ent  and  operation,  designed  to  protect, 
persons  and  property  otherwise  endan^ 
gered  by  their  use,  are  strictly  within  tha 
scope  of  the  local  law.  They  are  not  in* 
themselves  regulations  of  interstate  com-, 
merce,  although  they  control,  in  soma 
degree,  the  conduct  and  the  liability  qf 
those  engaged  in  such  commerce.  So  long 
as  Congress  has  not  legislated  upon  the 
particular  subject,  they  are  rather  to  be 
regarded  as  legislation  in  aid  of  such  com- 
merce, and  as  a  rightful  exercise  of  the  po- 
lice power  of  the  state  to  regulate  the- 
relative  rights  and  duties  of  all  persons, 
and  corporations  within  its  limits.  Such 
are  the  grounds  upon  which  it  has  been 
held  to  be  within  the  power  of  the  state 
*  *  .',  *  to  prescribe  the  mode  of  heat- 
ing passenger  cars  in  such  trains."  Chi- 
cago, etc.,  R.  Co.  t?.  Solan,  (1898)  169 
U.  S.  137,  18  S.  Ot.  289,  42  U.  S.  (L.  ed.). 
688. 


New  York,  etc.,  R.  Co.  v^  .New  YodL 
(1897)  165  U.  S.  629,  17  8.  Ct  418,  41 
U.  S^  (L.  ecL)  853,  wherein  the  po^ri 
said:  "Tj'hese  possible  inconveniences 
[conflicting  state  ^regulations]  cannot  af- 
fect the  question  of  power  in. each. state 
to  make  such  reasonable  regulations -far 
the  safety  of  passengers  on  interstate 
trains  as  in  its  judgment,  all  things  con- 
sidered, is  appropriate  and  effective.  In- 
conveniences of  this  character  cannot  be 
avoided  so  long  as  each  state  has  plenary 
authority  within  its  territorial  limits  to 
provide  for  the  safety  of  the  public,  ac- 
cording to  its  own  .views  of  necessity 
and  public  policy,  and  so  long  as  Congress 
deems  it  wise  not  to  establish  regulations 
on  the  subject  that  would  displace  any 
inconsistent  regulations  of  tne  states 
covering  the  same  ground."  See.  .also 
People  v.  New  York,  etc.,  R.  Co.,  (1890) 
55  Hun  409,  8  N.  Y.  S.  672,  affirmed 
(1890)  123  N.  Y.  635,  25  N.  E.  953,  20 
Am.  St.  Rep.  732,  10  L.  R.  A.  109. 


(11)  Separate  and  Equal  Accommodations  for  Different  Races. — A  state 
statute  which  requires  railroad  companies  operating  roads  within  the  state 
to  furnish  separate  coaches  or  cars  for  the  transfer  or  transportation  of 
white  and  colored  passengers,  is  not  invalid  so  far  as  it  is  applicable  to  pas- 
sengers traveling  between  two  points  in  the  state. 


Chesapeake,  etc.,  R.  Co.  v.  Kentucky, 
(1900)  179  U.  S.  388,  21  S.  Ct.  101,  45 
TJ.  S.  (L.  ed.)  244.  See  also  McCabe  v. 
Atchison,  etc.,  R.  Co.,  (1914)  235  U.  S, 
151,  35  S.  Ct.  69,  59  U.  S.  (L.  ed.)  169; 
(McCabe  v.  Atchison,  etc.,  R.  Co.,.  (1911) 
186  Fed.  966. 

A  Kentucky  statute  which  requires  rail- 
roads to  provide  separate  accommoda- 
tions for  white  and  colored  passengers, 
and  which  in  terms  applies  to  all  com- 
panies, corporations,  or  persons  operat- 
ing railroads  by  steam  or  otherwise 
within  the  state,  in  language  so  broad 
«nd  \  comprehensive  as  to  embrace  all1 
passengers,    whether   their   passage    com" 


mences  and  ends  in  the  state,  or  commences 
in  a  foreign  country  or  in  other  states 
and  ends  elsewhere  than  in  that  state,  is 
void  as  a  regulation  of  foreign  and  inter- 
state commerce.  Anderson  v.  Louisville, 
etc.,  R.  Co.,   (1894)  .62  Fed.  48. 

A  Kentucky  statute  requiring  separate 
coaches  or  compartments  for  white  and 
colored  passengers  is  valid  as  to  a  pas- 
senger taking  passage  in  the  state,  and 
railroad  companies,  receiving  passengers 
in  the  state,  are  bound  to  obey  the  law 
in  respect  to  this  matter,  so  long  as 
they  remain  within  the  jurisdiction  of 
the  state.  Ohio  Valley  Railway's  K<f 
ceiver  v.  Lander,  (1898)   104  Ky.  454,  47 
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S.  W.  344,  882,  the  court  saying:  "  If  it 
were  conceded  (which  is  not)  that  the 
statute  is  invalid  as  to  interstate  pas- 
sengers, the  proper  construction  to  be 
given  it  would  then  be  that  the  legisla- 
ture did  not  so  intend  it,  but  only  in- 
tended it  to  apply  to  transportation 
within  the  state,  and  therefore,  it  should 
be  held  valid  as  to  such  passengers." 
See  also  Chesapeake,  etc.,  R.  Co.  v.  Com., 
(Ky.  1899)   51  S.  W.  160. 

A  Louisiana  statute  entitled  "An  Act 
to  promote  the  comfort  of  passengers  on 
their  trains;  requiring  all  railway  com- 
panies carrying  passengers  on  their  trains, 
in  this  state,  to  provide  equal  but 
separate  accommodations  for  the  white 
and  colored  races,  by  providing  separate 
coaches  or  compartments  so  as  to  secure 
separate  accommodations;  defining  the 
duties  of  the  officers  of  such  railways; 
directing  them  to  assign  passengers  to 
the  coaches  or  compartments  set  aside  for 
the  use  of  the  race  to  which  such  pas- 
sengers belong;  authorizing  them  to  re- 
fuse to  carry  on  their  trains  such  pas- 
sengers as  may  refuse  to  occupy  the 
coaches  or  compartments  to  which  he  or 
she  is  assigned;  to  exonerate  such  rail- 
way companies  from  any  and  all  blame 
or  damages  that  might  proceed  from  such 
refusal;  to  prescribe  penalties  for  all  vio- 
lations of  this  Act,"  etc.,  is  valid  only  in 
so  far  as  it  applies  to  domestic  transpor- 
tation of  passengers  or  goods,  and  as  ap- 
plicable to  interstate  passengers  or  car- 
riage, it  is  a  regulation  of  interstate  com- 
merce prohibited'  to  the  state  by  this 
clause.  State  v.  Hicks,  (1892)  44  La. 
Ann.  772,  11  So.  74. 


A  Mississippi  statute  which  provides 
that  all  railroads  carrying  passengers  in 
that  state  shall  provide  equal  but  sepa- 
rate accommodations  for  the  white  and 
colored  races,  as  settled  by  the  Supreme 
Court  of  that  state,  affects  only  such 
commerce  within  the  state  and  is,  there- 
fore, valid.  Louisville,  etc.,  R.  Co.  t\ 
Mississippi,  (1890)  133  U.  S.  588,  10  S. 
Ct.  348,  33  U.  S.  (L.  ed.)  784,  affir%^ing 
(1889)  66  Miss.  662,  6  So.  203,  14  Am. 
St.  Rep.  599,  5  L.  R.  A.  132. 

A  Tennessee  statute  providing,  in  sub- 
stance, that  all  railroads  in  Tennessee, 
except  street  railroads,  shall  furnish 
equal  but  separate  accommodations  for 
the  white  and  colored  races,  either  by 
providing  two  or  more  passenger  cars  for 
each  passenger  train,  or  by  dividing  the 
passenger  cars  by  a  partition,  so  as  to 
secure  separate  accommodations,  in  its 
application  to  a  passenger  journeying 
from  one  state  to  another  upon  an  inter- 
state railroad  line,  is  clearly  an  invasion 
of  the  power  conferred  upon  Congress  by 
the  commerce  clause  of  the  Constitution. 
Carrey  v.  Spencer,  (1895)  36  N.  Y.  8. 
886. 

Contra.— A  Tennessee  statute  entitled 
"An  act  to  promote  the  comfort  of  pas- 
sengers on  railroad  trains  by  requiring 
separate  accommodations  for  the  white 
and  colored  races,,,  which  provides  for 
separate  and  equal  accommodations,  is  a 
reasonable  police  regulation  and  applies 
to  both  intrastate  and  interstate  travel, 
and  is  not  obnoxious  to  this  clause. 
Smith  v.  State,  (1898)  100  Tenn.  494,  46 
S.  W.  566,  41  L.  R.  A.  432. 


The  inaction  of  Congress  is  equivalent  to  a  declaration  that  a  carrier  can, 
by  regulations,  separate  colored  and  white  interstate  passengers. 


Chiles  t\  Chesapeake,  etc.,  R.  Co., 
(1910)  218  U.  S..  71,  30  S.  Ct.  667,  54 
U.  S.  (L.  ed.)  936,  20  Ann.  Cas.  980. 

Congress  has  n6t  deemed  it  necessary 
or  essential  to  the  welfare  of  the  colored 
citizen  to  enact  any  law  forbidding  inter- 
state common  carriers,  by  water  or  land, 
from  regulating  the  business  of  their 
vessels  or  vehicles  in  such  manner  that 


the  accommodations  for  colored  pas- 
sengers on  their  respective  conveyances 
may  be  distinct  and  separate  from  those 
assigned  to  white  passengers,  yet  colored 
passengers  are  entitled  to  accommoda- 
tions as  suitable  as  those  designated  for 
the  exclusive  use  of  white  passengers. 
Green  r.  The  City  of  Bridgeton,  (1879)  9 
Cent.  L.  J.  206,  10  Fed.  Cas.  No.  5,754. 


To  be  given  equal  rights  and  privileges.— A  state  statute  which,  as  construed 
by  the  Supreme  Court  of  the  state,  requires  those  engaged  in  interstate  com- 
merce to  give  all  persons  traveling  in  that  state  upon  the  public  conveyances 
employed  in  such  business  equal  rights  and  privileges  in  all  parte  of  the 
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conveyances,  without  distinction  or  discrimination  on  account  of  race  or 
color,  is  invalid  as  a  regulation  of  interstate  commerce. 

Hall  t>.  De  Cuir,  (1887)  W  U.  8.  487,  24  U.  S.  (L.  ed.)  647,  waning  De  Cuir  t>. 
Benaon,   (1875)  27. La.  Ann.  L 

(12)  Transportation  of  Live  Stock  —  (a)  Requiring  Carriers  to  Feed  and 
Water  live  Stock. — A  statute  provided  that  "  it  shall  be  the  duty  of  a  com- 
mon carrier  who  conveys  live  stock  of  any  kind,  to  feed  and  water  the  same 
during  the  time  of  conveyance  and  until  the  same  is  delivered  to  the  con- 
signee or  disposed  of  as  provided  in  this  title,  unless  otherwise  provided  by 
special  contract,  and  any  carrier  who  shall  fail  to  so  feed  and  water  said 
live  stock  sufficiently  shall  be  liable  to  the  party  injured  for  his  damages, 
and  shall  be  liable  also  to  a  penalty  of  not  less  than  five  nor  more  than  five 
hundred  dollars,  to  be  recovered  by  the  owner  of  such  live  stock  in  any  court 
having  jurisdiction  in  any  county  where  the  wrong  is  done  or  where  the 
common  carrier  resides."  It  was  held,  in  an  interstate  shipment,  that  where 
the  acts  complained  of  occurred  within  the  state,  the  statute  should  be 
enforced,  and  as  a  police  regulation  within  the  power  of  the  state  legislature, 
was  not  in  conflict  with  the  Act  of  Congress  providing  that  "  no  railroad 
company  whose  road  forms  any  part  of  a  line  of  road  over  which  cattle, 
sheep,  swine,  or  other  animals  are  conveyed  from  one  state  to  another  *  *  * 
shall  confine  the  same  in  cars  •  •  *  f  or  a  longer  period  that  twenty-eight 
consecutive  hours,  without  unloading  the  same  for  rest,  water,  and  feeding, 
for  a  period  of  at  least  five  consecutive  hours,  unless  prevented  from  so 
unloading  by  storm  or  other  accidental  cause." 

Gulf,  etc.,  &  Co.  v.  Gray,  (Tex.  1894)  24  S.  W.  837. 

(b)  Requiring  Railroads  to  Furnish  Double-decked  Oars  for  the  Shipment 
of  Sheep. — A  statute  providing  that  "  all  railroad  companies,  private 
companies,  or  individuals,  owning  or  operating  a  railroad  or  railroads  in  the 
state  of  Missouri,  are  required  to  furnish  a  sufficient  number  of  double- 
decked  cars  for  thte  shipment  of  sheep  to  supply  the  demand  for  such  cars 
on  their  respective  lines,  and  to  allow  shippers  to  load  both  decks  in 
said  cars  with  sheep  to  the  aggregate  extent  of  twenty  thousand  (20,000) 
pounds,  which  cars,  so  loaded,  shall  be  received  and  transported  by  such 
railroad  companies,  or  private  companies  or  individuals,  as  one  carload  of 
stock,  and  it  shall  not  be  lawful  for  said  railroad  companies,  private  com- 
panies, or  individuals  to  charge  or  receive  for  the  transportation  of  a 
double-decked  car  of  sheep  more  than  the  legal  rate  of  freight  allowed  for 
the  shipment  of  stock,"    cannot  be  held  to  apply  to  interstate  shipments, 
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else  it  would  be  an  effective  regulation  of  commerce  and  in  violation  of  this 
clause.  *•.•       'Ik  .. 

Stanley  v.  WabaaW-efc.,  ft.  Co.}  (18M)   lOOtto/**,  13  8;  TO  709,  8LB.A.  549. 

(c)  Prohibiting  Overloading  Oars  with  Oattl^^--A  statute  declaring  that 
11  no  railroad  company  in  the  carrying  or  transportation  of  animals  shall 
overload  the  cars,"  is  valid  in  the  case  pi  an  interstate  shipment,  in  the 
absence  of  congressional  legislation. 

Crawford  v.  Southern  R.  Co.,  ( 1899)  56  S.  C.  136,  34,  &,  E.  80. 

(13)  Liability  for  Acts  of  Nonfeasance  or  Misfeasance  —  (a)  in  General. 
—  Until'  Congress  has  legislated  upon  the  subject,  th£  liability  oi  such  a 
carrier,  exercising  its  calling  within  a  particular  state,  although  engaged  in 
the  business  of  interstate  commerce,  for  loss  or  damage  to  such  property^ 
may  be  regulated  by  the  law  of  the  state.  Such,  regulations  would  fall 
within  that  large  class  of  regulations  which  it  is  competent  for  a  state  to 
make  in  the  territorial  jurisdiction  of  the  state  over  such  carriers,  and  its 
duty  and  power  to  safeguard  the  general  public  ajgainst  acts  of  misfeasance 
and  nonfeasance  committed  within  its  limits,  although  interstate  commerce 
may  be  indirectly  affected. 

Adams  Express  Co.  i?.  Croninger,  (1913)  a  particular  state, .  although  engaged  in 
226  U.  S.  491,  33  S.  Ct.  148,  57  U.  S.  the  business  of  "interstate  commerce,  is' 
(L.  ed.)    314,  44  L.  R.  A.    (N.  S.)    257.       answerable  according  to  the  laws  of  the. 

a  ta  •    •     a*.    i         £  j.1.      x  i     xv  j.  state  for  acts  of  nonfeasance  or  misfeas- 

;  It  ,8  hi  the  law  of  the  state  that  pro-  ance  ^^jt^.  ^t^  ift  limit8.     If  ha 

22.T   S  *  *■        #           concerning   the  fa„  ^  deliver         dg  ^  the 

rights  and  duties  of  common  earners  of  ;            t  the  tfu  time  or'  £lac£  he  Ss 

persons   or   of   goods,   and   the   measures  j^   fa    an    ac«;on   f       j,,,/         under 

by which    injuries   resulting    frqm  -their  ^  u       rf  &eetatet.r  ^courts  ;«*'« 

failure  to  perform  then-  obligations  may  b           u             in    transportation    he    in- 

be  prevented  or  redressed.    Persons  trar-  flj  t9  f  .*                 the  ^raon  of  a 

*ffi  T  intf»tate  trains   are   as   much  g             brought    from    another    state,    a 

entitled,  while  within  a  state,  to  the  pro-  .  ^     f  actfon  f       ^  ^^^t  dam. 

tectum  of  that  state,  as  those  who  travel  «    u  given  by  the  local  £w.    In  neither- 

on  domestic  trains.      Chicago,  etc.,  K.  Co.       „?„ °,u  u  i„  _  j»f„„„„  ♦!,„*  «,»  i«n? 

SfS'  A'T  A69  Ud  f  $'  V  *       gMngThWghTt  V&  «  v'id^s 

L    Q+    tjA¥>   iQn   OQ'T    „    A    71Q      '  commerce   by   the   state,     bmitn   v.   Aia- 

Am.^t.  Rep.  430,  28  L.  R.  A.  718.  bftma    (lg88)   124  jj-g   476>  rg  S,  Ct.  564, 

.A  carrier  exercising  his  calling  within.      31  U.  S.  ^L^ed.)   508;       _  f  f      • 

(h)  Employer's  Liability  Generally. — A  state  statute  mating  a  railroad 
company  liable  to  its  employees  for  injuries  resulting  from  the  negligence- 
oF  fellow  servants,  and  depriving  the  company  of  the  defense  of  contributory 
negligence,  is  applicable  to  a  company  and  employee  engaged  in  interstate 
commerce,  in  the  absence  of  an  Act  of  Congress  on  the  subject.  ^ 

Missouri  Pac,  R.  Cq.  t\  Castle,  (1912)  224  U.  S.  541,  3?  S.  Ct.  606,. .56  U.  S. 
(L.  ed.)   875.     For  the  Federal  Employers'  Liability  Act,  see  vol.  8,  p.  1208.  l 
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.  The  federal  employers'  liability  act,  the  Act  of  Congress  of  April  22,'l908, 
as  amended  by  the  Act  of  April  5,  1910,  supersedes  the  laws  of  the  states 
on  the  subject  covered  by  the  federal  statute. 


In  re  Second  Employers'  Liability 
-Cases,   (1912)   223.  XJ.  S.  1,  32  S.  Ct.  169, 

56  U.  S.  (U  ed.)  327,  38  L.  R.  A.  (N.  S.) 

44.      See    also    Chicago,    etc.,    R.    Co.    t?. 

Devine,  (1915)  239  U.  S.  52,  36  S.  Ct.  27, 
.60  U.  $..tU  ed.)  140;  Wabash  R.  Oo>  i*  . 

Haves,    (1914)    234   U.   S.   86,   34   S.   Ct. 

729,   58  U.   S.    (L.   ed.)    1226;    Seaboard 

Air  Line  R.  Co.  t;.  Horton,  (1914)  233 
*U.  S.  492,  34  S.  Ct.  635,  58  UMS.  (L.  ed.) 

1062,  Ann.  Cas.  1915D  475,  L.  R.  A.  1915C 

1;  St.  Louis,  etc.,  R.  Co.  a  Seale,  (1913) 

229  U.  S.   156,  33  S.   Ct.  651,  57  U.  S. 

(L.  ed.)    1129,  Ann.  Cas.  1914C  156;  St. 

Louis,   etc.,   R.   Co.   tr.,  Hester ly,    (1913) 

228  U.  S.  702,  33  S.  Ct.   703,  57   U.   S. 

(L.  ed.)    1031;   Dewberry  t;.  Southern  R. 

Co..    (1910)     175    Fed.    307;    Melzner   1?. 

Northern  Pac.  R.   Co.,    (1912)    46  Mont. 

277,   127  Pac.   1002. 

The  federal  Employers'  Liability  Apt 
supersedes  the  provisions  of  a  state  stat- 
ute as  to  who  may  be  the  beneficiaries 
upon  a  recovery  under  the  federal  statute. 
Tavlor  r.  Tavlor,  (1914)  232  U.  S.  863,  34 
S.  Ct.  350,  58  U.  S.   (L.ed.)   638. 

A  statute  entitled  "An  Act  for  the  pro- 
tection and  relief  of  railroad  employees; 


forbidding  certain  rules,  regulations,  con- 
tracts, and  agreements,  and  declaring 
them  unlawful;  declaring  it  unlawful  to 
use  cars  or  locomotives  which  are  defec- 
tive, or  defective  machinery  or  attach- 
ments .thereto  belonging,,  and  declaring 
such  corporation  liable,  .in  certain  cases, 
for  injuries  received  by  its  servants  and 
employees  on  account  of  the  carelessness 
or  negligent ) of  a  .fellow-servant  or  em- 
ployee," is  equally  applicable  to  railroad 
corporations  doing  business  •  in  the  state 
and  engaged  in  commerce  among  the 
states,  although  the  statute,  in  its  opera- 
tion, may  affect  in  some  degree  a  sub- 
ject over  which  Congress  can  exert  full 
power.  The  states  may  do  many  things 
affecting  commerce  with  foreign  nations 
and  among  the  several  states  until  Con- 
gress covers  the  subject  by  national  legis- 
lation. Pierce  v.  Van  Dusen,  (1897)  78 
Fed.  695.  See  also .  Missouri,  etc.,  R.  Co. 
t?.  Sadler,    (Tex.   1912)    149  S.  W.   1188. 

A  common  law  right  of  action  is  super- 
seded by  the  federal  statute.  New  York 
Cent.,  etc:,  R.  Co.  r.  Tonsellito,  (1917) 
244  U.  S.  360,  37  S.  Ct.  620,  61  U.  S. 
(L.  ed.)   1194. 


(c)  Workmen's  Compensation  Act — The  fact  that  a. railroad  company  is 
in  a  general  sense  engaged  in  interstate  commerce  does  not  prevent  the 
operation  of  a  state  Workmen's  Compensation  Act. 


New    York    Cent.    R.    Co.    t?.    White, 

,  (1917)   243  U.  S.  188,  37  S.  Ct.  247,  61 

U.    S.    (L.    ed.)    700,    Ann.    Cas.    1917D 

629,  L.  R.  A.  1917D  1;  Raymond  t\  Chi- 

.  cago,  etc.,  R.  Co.  (1917)  243  U.  S.  43,  37 

S.  Ct.  268,  61  U.  S.  (L.  ed.)  583. 

Carrier  by  water.— The  federal  Em- 
ployers' Liability  Act  does  not  apply  to  a, 
carrier  by  water,  and  a  state  Workmen's 
Compensation  Act  applies  to  an  employee 
of  Such  a  carrier.  Jensen  t.  Southern 
Pacific   Co.,    (1915)    215  N.  Y.   514,   109 


N.  E.  600,  Ann.  Cas.  1916B  276,  L.  R.  A. 
1916A  403,  reversed  Southern  Pac.  Co.  v. 
Jensen,  (1917)  244  U.  S.  205,  37  S.  Ct. 
524,  61  U.  S.  (L.  ed.)  1086,  Ann.  Cas. 
1917E  900,  on  the  ground  that  while  the 
federal  Employers'  Liability  Act  does  not 
apply  to  a  carrier  by  wa]ter,  yet  a  state 
Workmen's  Compensation  Act  is  not  ap- 
plicable to  an  action  based  on  a  maritime 
tort.  '  £ee  Valley  Steamship  Co.  v.  Wat- 
tawa,  (1917)  244  V.  S.  202,  37  S.  Ct.  523, 
61  U.  S.  (L.  ed.)   1084.  "    ' 


As  to  employee  engaged  in  interstate  commerce. —  A  state  workmen's  com- 
pensation act,  requiring  an  employer  to  respond  for  injuries  occurring 
where  it  is  not  chargeable  with  negligenee,  fe  not  operative  in  the  case  of 
an  employee  engaged  in  interstate  commerce  at  the  time  of  his  injury. 


New    York    Cent.    R.    Co.    v.    Winfield, 

•(1917)    244    U.    S.-147,    37    S.    Ct    546, 

61  U.  S.   (L.  ed.)    1045,  Ann.  Cas.  1917D 


1139;  Erie  R.  Co.  r.  Winfield,  (1917)  244 
U.  S.  170,  37  S.  Ct.  556,  61  U.  S;  (L.*&) 
1057. 
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(d)  Safety  Appliance  Act. —  A  state  statute  requiring  railway  companies 
to  place  secure  grab  irons  and  hand  holds  on  the  sides  or  ends  of  every  rail- 
road car  is  superseded  by  the  act  of  Congress  of  February  24,  1910,  known 
as  the  federal  safety  appliance  act,  as  to  cars  transporting  freight  between 
points  wholly  within  the  state,  and  moving  on  a  railroad  engaged  in  inter- 
state commerce. 

Southern  R.  Go.  v.  Railroad  Oommiflflion,  (1915)  236  U.  S.  439,  35  S.  Ct.  304, 
59  U.  S.  (L.  ed.)  661. 

(e)  Injury  to  Postal  Clerk. —  A  state  statute  making  a  railroad  company 
liable  for  injury  to  a  railway  postal  clerk  as  if  he  were  an  employee  of  the 
railroad  and  not  as  a  passenger  does  not,  in  the  absence  of  legislation  by 
Congress  on  the  subject,  conflict  with  the  commerce  clause. 

Martin  v.  Pittsburg,  etc.,  R.  Co.,  ( 1906 )  upon  a  distinction  without  a  difference. 
203  U.  S.  284,  27  S.  Ct.  100,  51  U.  S.  The  result  of  the  previous  rulings  was  to 
(L.  ed.)  184,  8  Ann.  Cas.  87,  wherein  the  recognize,  in  the  absence  of  action  by 
court,  referring  to  the  Pennsylvania  R.  Congress,  the  power  of  the  states  to  legia- 
Co.  v.  Hughes,  (1903)  191  U.  S.  477,  24  late,  and  of  course  this  power  involved 
S.  Ct.  132,  48  U.  S.  (L.  ed.)  268,  and  the  authority  to  regulate  as  the  state 
Chicago,  etc.,  R.  Co.  v.  Solan,  (1898)  169  might  deem  best  for  the  public  good,  with- 
IT.  S.  134,  18  S.  Ct.  289,  42  U.  S.  (L.  out  reference  to  whether  the  effect  of  the 
ed.)  688,  cases,  said:  "The  contention,  legislation  might  be  to  limit  or  broaden 
that  because  in  the  cases  referred  to,  the  the  responsibility  of  the  carrier.  In  other 
operation  of  the  state  laws,  which  were  words,  the  assertion  of  federal  right  is 
sustained,  was  to  augment  the  liability  of  disposed  of  when  we  determine  the  ques- 
a  carrier,  therefore  the  rulings  are  in-  tion  of  power,  and  doing  so  does  not  in- 
apposite here,  where  the  consequence  of  volve  considering  the  wisdom  with  which 
the  application  of  the  state  statute  may  the  lawful  power  may  have  been  under 
be  to  lessen  the  carrier's  liability,  rests  stated  conditions  exerted." 

(f)  Wrongful  Exclusion  from  Railroad  Oars. —  A  statute,  so  far  as  it 
abrogates  the  common-law  right  of  action  for  wrongful  exclusion  from  rail- 
road cars  on  roads  running  between  two  or  more  states,  is  unconstitutional, 
because.it  is  a  regulation  of  commerce  between  the  states,  which  the  legisla- 
ture has  no  right  to  make,  the  exclusive  right  to  make  it  being  by  the  Con- 
stitution of  the  United  States  in  Congress. 

Brown  v.  Memphis,  etc.,  R.  Co.,  (1880)  5  Fed.  501. 

(g)  Communicating  Fires. —  A  statute  providing  that  "every  railroad 
corporation  shall  be  responsible  in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be  injured  by  fire  communicated  by 
its  locomotive  engines,  or  originating  within  the  limits  of  the  right  of  way  of 
said  road,  in  consequence  of  the  act  of  any  of  its  authorized  agents  or 
employees,  except  in  any  case  where  property  shall  have  been  placed  on 
the  right  (of  way)  of  such  corporation  unlawfully  or  without  its  consent; 
and  it  shall  have  an  insurable  interest  in  the  property  upon  its  route  for 
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which  ti  may  so  be  held  responsible,  and  may  procure  insurance  thereon  in 
its  own  behalf,' '  does  not  interfere  with  the  power  of  Congress  to  regulate 
commerce  among  the  states. 

McCandless  17.  Richmond,  etc.,  R.  Co.,  fire  from  their  locomotives,  imposes  no 
(1892)  38  S.  C.  105,  16  S.  E.  439,  18  restrictions  or  regulations  upon  commerce 
L.  R.  A.  440.  between   the   states   within  the   meaning 

of    the   Constitution.     Smith   t\    Boston, 

A  New  Hampshire  statute  making  rail-  .    etc.,  R.  Co.,   (1884)   63  N.  H.  25. 
roads   liable  for  damages  occasioned  by 

(h)  Allowance  of  Attorney's  Fees.—  A  statute  providing  for  the  recovery 
of  reasonable  attorney's  fees  in  actions  on  small  claims  against  all  classes  of 
defendants,  individual  and  corporate,  is  valid  as  applied  to  claims  based 
upon  freight  lost  in  interstate  commerce,  in  the  absence  of  federal  legisla- 
tion on  the  subject,  and  the  act  to  regulate  commerce  as  amended  by  the 
act  of  June  29,  1906,  known  as  the  Carmack  amendment  of  the  Hepburn 
act,  does  not  interfere  with  such  a  state  statute. 

Missouri,  etc.,  R.  Co.  p.  Harris,  (1914)  234  V.  S.  412,  34  S.  Ct.  790,  58  U.  S. 
(L.  ed.)    1377,  L.  R.  A.  1915E  942. 

(14)  Duty  to  Supply  Cars  on  Application. —  A  statute  the  material 
requirement  of  which  is  that  when  the  shipper  of  freight  shall  make  a 
requisition  in  writing  for  a  number  of  cars  to  be  furnished  at  any  point 
indicated  within  a  certain  number  of  days  from  the  receipt  of  the  applicar 
tion,  and  shall  deposit  one-fourth  of  the  freight  with  the  agent  of  the 
company,  the  company  failing  to  furnish  them  shall  forfeit  $25  per  day 
for  each  car  failed  to  be  furnished,  the  only  proviso  being  that  the  law 
"  shall  not  apply  in  cases  of  strikes  or  other  public  calamity/ '  is  invalid, 
as  sufficient  allowance  is  not  made  for  the  practical  difficulties  in  the 
administration  of  the  law. 

Houston,  etc.,  R.  Co.  c.  Mayes,  ( 1906 )  of  a  sudden  congestion  of  traffic,  an  actual 
201  U.  S.  321,  26  S.  Ct.  491,  50  U.  S.  inability  to  furnish  cars  by  reason  of 
(L.  ed.)  772,  wherein  the  court  said:  their  temporary  and  unavoidable  deten- 
"  While  there  is  much  to  be  said  in  favor  tion  in  other  states,  or  in  other  places 
of  laws  compelling  railroads  to  furnish  within  the  same  state.  It  makes  no  al- 
adequate  facilities  for  the  transportation  lowance  for  interference  of  traffic  occa- 
of  both  freight  and  passengers,  and  to  sioned  by  wrecks  or  other  accidents  upon 
regulate  the  general  subject  of  Bpeed,  the  same  or  other  roads,  involving  a  de- 
length  and  frequency  of  stops,  for  the  ten  tion  of  traffic,  the  breaking  of  bridges, 
heating,  lighting  and  ventilation  of  pas-  accidental  fires,  washouts  or  other  un- 
senger  cars,  the  furnishing  of  food  and  avoidable  consequences  of  heavy  weather," 
water  to  cattle  and  other  live  stock,  reversing  (1904)  36  Tex.  Civ.  App.  606, 
we  think  an  absolute  requirement  that  609,  83  S.  W.  53,  55.  See  also  St.  Louis, 
a  railroad  shall  furnish  a  certain  etc.,  R.  Co.  v.  Hampton,  (1908)  162  Fed. 
number  of  cars  at  a  specified  day,  regard-  693;  Central  of  Georgia  R.  Co.  i?.  Groes- 
less  of  every  other  consideration  except  beck,  (1912)  175  Ala.  189,  57  So.  380. 
strikes  and  other  public  calamities,  tran- 
scends the  police  power  of  the  state  and  A  statute  making  it  the  duty  of  a  rail- 
amounts  to  a  burden  upon  interstate  road  company  to  furnish  cars  on  appli- 
commerce.    It  makes  no  exception  in  cases  cation,  subject  to  a  penalty  of  one  dollar 


568                                        CONSTITUTION  [Art.  I,  sdo.  8 

pel-   car  per  day   for   failure  to   comply,  event  hucIi   time  of  demur ra^o  s'  all   no* 

with  a  proviso  "that   if  in   case  of   fire,  begin    to    run    until    such    obstacles    and 

washouts,  Btrikes,  lockouts,  or  other  un-  hindrances  are  removed,"  is  valid.     Chi- 

avoidable   casualties    such    railroad   com-  cago,  etc.,  R.  Co.  v.  Beatty,  (Okla.  1911) 

paiy   shall  not  be  able  to  furnish  such  118  Pac.  367. 
cavs  within  such  time,  then  and  in  that 

I    When  such  a  statute  is  construed  by  the  state  court  as  merely  declaratory  of 

4he  common  law,  and  any  reasonable  excuse  for  a  failure  to  furnish  cars 
upon  the  requirement  of  a  shipper  may  be  interposed,  it  is  valid. 

v  Hamptpn    v.    St.    Louis,    etc.,    R.    Co.,  alties  for  failure  to  comply  with  a  rul« 

fl913)   227  U.  S.  456,  33  S.  Ct.  263,  57  by  which,  within  five  days  after  written 

tJ.  8.    (L.  ed.)   596.  application  by  a  shipper,  it  is  made  the 

duty  of  the  carrier,  under  the  conditions 

A  state  may  prevent  discrimination  be-  prescribed  by  the  rule,  to  deliver  freight 

tureen  shippers  and  may  enforce  the  com-  cars  to  such  shipper  for  the  purpose  of 

mon  law  duty  to  supply  cars  to  shippers,  enabling  him  to  load  freight,  is  invalid 

in  the  absence  of  congressional  action  on  when    it    appears    that    the    company    is 

the  subject,  and  therefore  a  state  court  equipped  with  sufficient  cars  to  handle  its 

has  power  to  compel  a  carrier  by  man-  business  and  the  only  complaint  is  that 

damus  to  resume  the  transfer  and  return  the  company  is  at  fault  for  delivering  its 

of  cars  loaded  and  unloaded  from  the  line  cars  to  other  roads  for  the  movement  of 

of  a  connecting  carrier  to  a  spur  track  of  interstate  commerce  subject  to  the  regula- 

«  shipper.     Missouri  Pac.  R.  Co.  i\  Lara-  tions  of  the  American   Railway  Associa- 

bee  Flour  Mills  Co.,  (190S)  211  U.  S.  612,  tion.     St.  Louis,  etc.,  R.  Co.  t\  Arkansas, 

29  S.  Ct.  214,  53  U.  S.    (L.  ed.)    352.  (1910)    217  U.  S.  136,  30  S.  Ct.  476,  54 


A  statute  subjecting  a  carrier  to  pen- 


Uf  S.   (L;  ed.)  698,  29  L.  R.  A.   (N.  S.) 


By  the  Interstate  Commerce  Act,  as  amended  by  the  Act  of  June  29,  1906, 
known  as  the  Hepburn  Act,  Congress  has  specifically  concerned  itself  with 
the  subject  of  furnishing  cars  for  interstate  traffic,  and  this  supersedes 
any  legislation  by  the  states  on  that  subject. 

Chicago,  etc.,  R.  Co.  r.  Hardwick  Farm-  reasonable  time  after   demand  made  for 

ers  Elevator  Co.,    (1912)    226  U.  S.  426,  them,  where  the  question  as  to  what  is 

33   S.   Ct.    174,   57   U.    S.    (L.   ed.)    284,  a  reasonable  time  is  to  be  determined  in 

46   L.   R.  A.    (N.   S.)    203;    Hampton   v.  view   of   the    requirements    of   interstate 

St.  Louis,  etc.,  R.  Co.,   (1913)   227  U.  S.  commerce,  is  valid.     Illinois  Cent.  R.  Co. 

456,  33  S.  Ct.  263,  57  U.  S.  (L.  ed.)  596.  v.   Mulberry   Hill    Coal   Co.,    (1915)    238 

U.  S.  275,  35  S.  Ct.  7«0,  59  U.  S.  (L.  ed.) 

A  statute  which  merely  requires  a  rail-  1306. 
road  company  to  furnish  cars  within  a 

(15)  Uniform  Bills  of  Lading. —  The  Uniform  Bills  of  Lading  Act,  con- 
strued as  limited  to  the  rights  of  parties  under  their  domestic  endorse- 
ments of  a  foreign  bill  of  lading,  is  not  invalid  as  a  regulation  of  com- 
merce. 

Roland  M.  Baker  Co.  v.  Brown,  (1913)  214  Mass.  196,  100  N.  E.  1025. 

(16)  Refusal  to  Accept  Freight  for  Transportation.— A  state  statute 
which  penalizes  a  carrier  when  the  agents  or  officers  refuse  to  receive  freight 
for  transportation  whenever  tendered  at  a  regular  station,  is  invalid  as 
Congress  has,  by  statute,  occupied  the  whole  field  of  rate  making  and  has 
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provided  that  no  ^airier  "  shall  engage  or  participate  in  the  transports 
tion  of  passengers  or  property,  as  defined  in  this  act,  unless  the  rates^ 
fares,  and'Aarges  upon,whieh  the  same  are  transported  by  said  carrier 
have  been  filed  and  published  in  accordance  with  the  provisions  of  this 

Southern  R.  Co.  v~  Reid,    (1912)    222  S.    Ct.    657,    56    U.    S.     (L.    ed.)     1001> 

U.  8.  424,  32  S.  Ct.   140,  56  U.   S.    (L.  Contra,  Currie  v.  Raleigh,  etc.,  Air  Line 

ed.y  257;  Southern  R.  Co.  v.  Burlington  R.  Co.,    (1904)    135  N.  C.  536,  47  S.  E, 

Lumber   Co.,  .(1912)    225   U.    S.    99,    32  654. 

(17)  Failure  to  Ship  Freight  Within  Prescribed  Time.—  A  statute  inv 
posing  a  penalty  upon  railroads  for  failure  to  ship  freight  within  five  days* 
is  operative  upon  freights  to  be  shipped  to  points  outside  of  the  state  as 
well  as  those  to  be  delivered  within  its  territory,  and  is  not  in  conflict  with 
this  clause.'  .  > 

Bagg  v.  Wilmington,  etc.,  R.  Co.,  ( 1&91 )  the  railroad  agent  must  immediately  issue 

109  N.  C.  279,   14  S.  E.  79,  26  Am.  St.  bills  of  lading;  therefor;   and  if  said  cat 

Rep.  569,   14  L.  R.  A.  596,  wherein  the  or  cars  are  detained  or  held,  and  not  car* 

court  said:     "  Where,  therefore,  the  state  ried    forward    within    twenty-four    hours 

legislature,  without  discrimination,  passes  thereafter,   said   railroad    company   shall 

a  law  which  operates  uniformly  in  aid  of  be  liable  to  said  shipper  for  the  payment 

domestic  and  interstate  trade  alike,  and  of   one  dollar  per  car   for  each  day,   of 

Congress  has  not  acted,  or  has  not  the  fraction  of  a  day,  that  said  car  or  care 

authority  to  afford  so  complete  a  remedy  are  thus  detained  or  held,"  was  held  to 

for  the  evil  as  the  state  legislature,  there  have  been  adopted  with  reference  to  cat 

can  be  no  question  about  the  validity  of  associations    operating   within    the    state 

such  legislation  or  the  duty  of  "the  state  and  not  elsewhere,  and  to  raise  no  ques- 

courts  to  enforce  it."  tion  of  interference  with  interstate  com; 

me^rce.     Yazoo,   etc.,   R.   Co.   v.  Keystone 

A  rule  of  the  Mississippi  railroad  com-  Lumber  Co.,  (1907)  90  Miss.  391,  43  SoC 

mission    that    "when    cars    are    properly  605,  13  Ann.  Cas.  960. 

loaded,  and  shipping  instructions  given,  ' 

(18)  Delivery  of  Freight  and  Express  Matter —  (a)  In  General. —  A  stat- 
ute providing  that  if  any  railroad  company,  its  officers,  agents,  or  employees^ 
"  shall  refuse  to  deliver  to"  the  owner,  agent,  or  consignee,  any .  freight; 
goods,  wares,  and  merchandise  of  any  kind  or  character  whatever,  upon 
the  payment  or  tender  of  payment  of  the  freight  charges  shown  by  the 
bill  of  lading,  the  said  railroad  company  shall  be  liable  in  damages  to  th$ 
owner  of  said  freight,  goods,  wares,  or  merchandise  to  an  amount  equal  to 
the  amount  of  the  freight  charges  for  every  day  said  freight,  goods,  wares,- 
and  merchandise  is  held  after  payment  or  tender' of  payment  of  the  charges 
due  as  shown  by  the  bill  of  lading,  to  be  recovered  in  any  court  of  compel 
tent  jurisdiction/'  is  a  proper  exercise  of  the  police  power  of  the  state, 
and  is  valid. 

Ghilf;  jetc.j.R.  Co.  v.  Dwyer,  (1890>  75  gives  a  remedy  to  the  shipper  against  the 
Tex.  581,  12  S.  W.  1001,  16  Am.  St.  Rep.  carrier  for  a  violation  of  his  contract, 
926,  7  L.  R.  A.  478,  in  which  case  the  does  in  some  remote  degree  affect  inter* 
court  said :  "  The  statute  we  have  under  state  commerce  when  applied  to  a  con- 
consideration,  like  every  other  law  which  tract   of  carriage  from   one  state  to   an-> 
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other.  But  it  imposes  no  tax;  it  neither 
fixes  nor  regulates  any  rates,  it  makes  no 
discrimination  between  commerce  wholly 
within  the  state  and  that  between  the 
state  and  other  states;  it  imposes  no  duty 
upon  any  carrier  not  already  imposed  by 
the  common  law.  It  applies  to  all  rail- 
road companies  in  the  state  and  to  all 
contracts  of  carriage  alike,  and  merely 
provides  a  penalty  for  the  purpose  of  en- 
forcing a  compliance  with  an  obligation 
which  already  existed  at  common  law.  In 
respect  of  the  question  before  us  the  stat- 
ute is  not  distinguishable  from  any  other 
law  affording  a  remedy  for  the  breach  of 
a  contract  of  carriage  of  goods  between 
two  states."  See  also  Gulf,  etc.,  R.  Co.  v. 
McCown,  (Tex.  1894)  25  S.  W.  435;  Gulf, 
etc.,  R.  Co.  t?.  Nelson,  (1893)  4  Tex.  Civ. 
App.  345,  23  S.  W.  732;  Ft.  Worth,  etc., 
R.  Co.  v.  Lillurd,  (1890)  4  Tex.  App. 
Civ.  Cas.,  sec.  83,  16  S.  W.  654;  Little 
Rock,  etc.,  R.  Co.  v.  Hanniford,  (1887) 
49  Ark.  293,  5  8.  W.  294;  Harrill  v. 
Southern  R.  Co.,  (1907)  144  N.  C.  532, 
67  6.  E.  383. 

But  see  Houston,  etc.,  R.  Co.  t?.  Peters, 
(1897)  15  Tex.  Civ.  App.  515,  40  S.  W. 
429,  wherein  the  court  said:  "That  the 
Act  upon  which  the  plaintiff's  claim  for 
a  penalty  is  based  is  in  conflict  with  the 
federal  law,  entitled  'An  Act  to  regulate 
commerce/  is,  we  think,  now  settled  be- 
yond question  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Gulf,  etc.,  R.  Co.  t\  Hefley,  (1895) 
158  U.  S.  98.  Until  Congress  legislated 
on  the  subject  the  state  law  was  in  force; 
but  after  the  passage  of  the  Act  of  Con- 
gress of  February  4,  1887,  entitled  'An 
Act  to  regulate  commerce/  the  Act  of 
Texas  cited  above,  so  far  as  it  imposes 
a  penalty  for  failure  of  a  common  carrier 
engaged  in  the  interstate  commerce  to 
deliver  goods  in  his  possession,  upon 
tender  of  the  amount  of  freight  named 


in  the  bill  of  lading,  became  inoperative. 
The  two  statutes  operate  on  the  same  sub- 
ject-matter, and  prescribe  different  rules 
concerning  it;  and  when  this  is  so,  they 
conflict,  and  the  state  law  must  neces- 
sarily give  way  to  the  federal.  But  the 
statutes  of  a  state  may  operate  as  to 
carriers  engaged  in  interstate  commerce, 
when  they  are  not  in  conflict  with  federal 
statutes  upon  subjects  which  are  com- 
mitted to  Congress  by  the  Constitution 
of  the  United  States."  See  alao  St.  Louis 
Southwestern  R.  Co.  9.  Caxden,  (Tex. 
1896)  34  S.  W.  145. 

It  may  be  conceded  that  were  there 
no  congressional  legislation  in  respect  to 
the  matter,  the  state  Act  could  be  held 
applicable  to  interstate  shipments  as  a 
police  regulation."  Gulf,  etc.,  R.  Co.  t?. 
Hefley,  (1895)  158  U.  8.  103,  15  8.  Ct. 
802,  39  U.  S.  (L.  ed.)   910. 

See  infra,  p.  574,  under  Switching  and 
Terminal  Facilities. 

Delivery  of  express  matter. —  A  statute 
providing  that  all  express  companies 
doing  business  within  the  state  "  shall  de- 
liver all  express  matter  to  all  persons  to 
whom  the  same  is  directed,  living  within 
the  corporation  limits  of  cities  within 
the  state  having  a  population  of  twenty- 
five  hundred  or  more  inhabitants,  accord- 
ing to  the  last  preceding  United  States 
census,  and  any  express  company  failing 
to  deliver  such  express  matter  shall  be 
fined  in  a  sum  not  to  exceed  one  hundred 
dollars,  or  less  than  ten  dollars,  for  each 
and  every  offense,"  is  valid,  as  the  im- 
position of  a  penalty  for  the  violation  of 
a  duty  which  the  company  owed  by  the 
general  law  of  the  land  is  not  a  regula- 
tion of  or  an  obstruction  to  interstate 
commerce.  U.  S.  Express  Co.  ©.  State, 
(1905)    164  Ind.  196,  73  N.  E.  101. 


(b)  Prohibiting  Delivery  Without  Surrender  of  Bill  of  Lading.— Where  a 
state  court  considered  that  a  statute  forbidding  a  delivery  of  goods  except 
upon  surrender  and  cancellation  of  the  bills  of  lading  and  providing  that 
any  person  aggrieved  may  recover  all  damages  sustained  by  its  violation, 
is  merely  declaratory  of  the  common  law,  no  question  of  the  repugnancy 
of  the  statute  to  the  Constitution  is  presented. 

Arkansas,  etc.,  R.  Co.  v.  German  Nat.  Bank,  (1907)   207  U.  S.  270,  28  S.  Ct  78, 

52  U.  S.   (L.  ed.)   201. 


(c)  Delay  in  Giving  Notice  of  Arrival  of  Freight. — A  state  statute  author- 
izing the  recovery  of  a  penalty  for  delay  in  giving  notice  to  a  con- 
signee of  the  arrival  of  freight  at  the  termination  of  an  interstate  shipment 
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is  invalid  in  consequence  of  the  operation  of  the  Act  of  Congress  of  June  29, 
1906,  known  as  the  Hepburn  Act. 

St.  Louis,  etc.,  R.  Co.  v.  Edwards,  (1913)  227  U.  S.  265,  33  S.  Ct.  262,  57  U.  S. 
(L.  ed.)  606. 

(d)  Requiring  Delivery  Within  Twenty-four  Hours  After  Arrival — A  rule  of 
a  railroad,  commission  authorizing  the  recovery  of  a  penalty  for  failure  to 
deliver  freight  at  the  depots  or  warehouses,  or,  in  case  of  shipment  for 
track  delivery,  to  place  loaded  cars  at  an  accessible  place  for  unloading, 
within  twenty-four  hours  after  arrival,  is  an  unreasonable  burden  upon 
interstate  commerce  since  the  requirement  as  to  the  delivery  of  cars  within 
the  short  period  fixed  in  the  rule  is  absolute,  and  makes  no  allowance  for 
any  justifiable  and  unavoidable  cause  for  the  failure  to  deliver. 

Yazoo,  etc.,  R.  Co.  i?.  Greenwood  Grocery*  Co.,  (1913)  227  U.  S.  1,  33  S.  Ct.  213, 
57  U.  S.  (L.  ed.)  3S9. 

(e)  Time  Limit  Before  Demurrage  Charge. —  A  state  statute  providing  for 
no  demurrage  charge  on  freight  received  at  any  freight  station  until  after 
the  expiration  of  four  days,  as  applied  to  interstate  commerce,  conflicts  with 
a  rule  of  the  Interstate  Commerce  Commission  fixing  two  days  as  a  time 
limit  for  loading  and  unloading  interstate  shipments,  and  is  invalid. 

Sargent  v.  Rutland  R.  Co.,  (1913)  86  Vt.  328,  85  Atl.  654. 

(f )  Requiring  Bond  by  Express  Company. —  A  municipal  ordinance  requir- 
ing an  express  company  doing  business  in  the  city  to  give  a  bond  for  each 
and  every  vehicle  licensed,  to  be  conditioned  for  the  safe  and  prompt  deliv- 
ery of  all  baggage,  packages,  etc.,  is  invalid  as  applied  to  the  company's 
business  of  interstate  transportation. 

Barrett  t?.  New  York,  (1914)  232  U.  S.  14,  34  8.  Ct.  203,  58  U.  S.  (L.  ed.)  483. 

(19)  Payment  of,  or  Refusal  to  Pay,  Claim  within  a  Certain  Time. — A 
statute  penalizing  the  failure  of  common  carriers  to  adjust  and  pay  within. 
a  specified  time  claims  for  loss  or  damage,  is  valid  as  applied  to  an  inter- 
state shipment  when  the  loss  or  damage  occurred  while  in  the  possession 
of  the  carrier  within  the  state. 

Atlantic  Coast  Line  R.  Co.  v.  Mazuraky,  But  such  a  statute  is  superseded  by 

(1910)    216   U.    S.    122,   20   8.    Ct.    378,  the    Act    of    June    29,    1906,    known    as 

54  U.  S.   (L.  ed.)   411.     See  also  Raleigh  the   Carmack   amendment   of  the   act   to 

Iron  Works  v.  Southern  Ry.  Co.,   (1908)  regulate   commerce,   as   further    amended 

148  N.  C.  469,  62  S.  E.  595;   Porter  v.  by  the  Act  of  June  18,  1910.    Charleston, 

Charleston,  etc.,  R.  Co.,   (1902)   63  S.  C.  etc.,   R.   Co.   r.   Varnville   Furniture   Co., 

170,  41  S.  £.  108,  90  Am.  St.  Rep.  670.  (1915)   237  U.  S.  597,  35  S.  Ct.  715,  59 

U.  S.  (L.  ed.)  1137,  Ann.  Cas.  1916D  333. 
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(20)  Connecting  Carriers—  (a)  Facilities  for  Transfer  of  Oars  and 
Traffic —  Compelling  two  railroad  companies  to  provide  at  a  place  of  inter- 
section of  their  two  roads,  ample  facilities  by  track  connections  for  trans- 
ferring any  and  all  cars  used  in  the  regular  business  of  the  respective  lines  of 
road  from  the  lines  or  tracks  of  one  of  said  companies  to  those  of  the  other, 
and  to  provide  at  such  place  of  intersection  equal  and  reasonable  facilities 
for  the  interchange  of  cars  and  traffic  between  their  respective  lines,  and 
for  receiving,  forwarding,  and  delivering  of  property  and  cars  to  and 
from  their  respective  lines,  would  plainly  afford  facilities  to  interstate 
commerce,  if  there  were  any,  and  would  in  no  wise  regulate  such  commerce 
within  the  meaning  of  the  Constitution. 

Wisconsin,  etc.,  R.  Co.  r.  Jacobson,  Interchange  of  passengers  and  baggage. 
(1900)  179  U.  S.  295,  21  S.  Ct.  115,  — Regulations  requiring  connecting  car- 
45  U.  S.  (L.  ed.)  194,  affirming  (1898)  riers  at  their  terminals  to  provide  facil- 
71  Minn.  519,  74  N.  \V.  893,  70  Am.  St.  •  ities  for  the  handling  and  interchange  of 
Rep.  358,  40  L.  R.  A.  389.  See  also  passengers  and  property  being  trans- 
Michigan  Cent.  R.  Co.  i*.  Michigan  R.  ported  within  the  state,  cannot  be  held 
Commission,  (1915)  236  U.  S.  615,  35  invalid  upon  their  face,  and  on  objection 
S.  Ct.  422,  59  U.  S.  (L.  ed.)  750;  Grand  that  such  regulations  will  result  in  con- 
Trunk  R.  Co.  v.  Michigan  R.  Commission,  gesting  the  terminal  facilities  of  the  rail- 
(1913)  231  U.  S.  457,  34  S.  Ct.  152,  roads,  and  thus  make  it  impossible  for 
58  U.  S.  (L.  ed.)  310;  Michigan  R.  Com-  them  to  carry  on  interstate  business  with- 
mi&8ion  t\  Michigan  Cent.  R.  Co.,  (1911)  out  seriously  delaying  and  interfering 
168  Mich.  230,  132  N.  W.  1068.  with  such  commerce,  must  be  established  : 

by  proof  8  that  such  is  in  fact 'the  direct 

A  Michigan  statute  requiring  railroad  and  necessary  result  of  the  enforcement 

corporations  of  the  state  to  draw  cars  of  of  such  regulations.    Grand  Trunk  R.  Qo. 

other  corporations,  and  construed  by  the  v.  Michigan  R.  Co.,  (1912)  198  Fed.  1009. 

Supreme  Court  of  the  state  as  relieving  See  also  Southern  Pac.  Co.  v.  Campbell, 

such  roads  from  further  obligation  with  (1911)   189  Fed.  696. 
respect  to  the  running  condition  of  such 

cars  than  to  provide  competent  inspectors  An  Iowa  statute  requiring  railway  com- 
to  see  that  they  are  in  order,  does  not  panies  connecting  with  the  Union  Pacific 
conflict  with  this  clause,  but  is  a  police  Railway  to  transfer  their  freight,  pas- 
regulation  within  the  power  of  the  state  sengers",  and  express  matter  at  Council 
to  enact,  since  nothing  is  better  settled  Bluffs,  was  held  to  be  invalid,  as  conflict- 
than  that  the  state  legislatures  may  law-  ing  with  Acts  of  Congress  of  July  1,  1862, 
fully  regulate  commerce  passing  through  authorizing  railway  companies  to  connect 
their  territory  when  such  regulations  do  their  roads  with  the  Union  Pacific  Rail- 
not  conflict  with  any  congressional  action.  way  or  any  of  its  branches,  and  of  June 
Rae  v.  Grand  Trunk  R.  Co.,  (1882)  14  15,  1866,  regulating  the  connection  of  in- 
Fed.  403.  terstate  railways.  Council  Bluffs  t?.  Kan- 
sas City,  etc.,  R.  Co.,  (1876)  45  la.  338. 

When  in  conflict  with  federal  regulations. —  An  order  of  a  railroad  com- 
mission which  would  require  a  railroad  company,  upon  demand  of  a  car- 
rier or  shipper,  and  on  terms  fixed  by  the  commission,  to  switch  empty, 
cars  from  any  connection  with  a  competing  interstate  railroad  to  a  desig- 
nated side  track  within  its  own  terminals  for  the  purpose  of  toeing  loaded 
there  with  goods  intended  for  interstate  commerce,  and  when  so  loaded  to. 
move  the  same  back  to  the  competitor's  line  for  continued  transportation 
to  another  state,  and  which  would  require  the  company  to  accept  froin. 
competing  interstate  lines  at  points  within  the  city  loaded  cars  brought 
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from  other  states  and  places  them  on  its  own  side  tracks,  although  such 
track  was  the  real  destination  contemplated  at  the  time  of  the  original 
shipment,  relates  to  a  part  of  interstate  commerce  the  regulation  of  which. 
Congress  has  undertaken. 


Illinois  Gent.  R.  Co.  *.  De  Fuentes, 
(1915)  236  U.  S.  157,  35  S.  Ct.  275,  59 
U.  S.  (U  ed.)  517. 

The  Interstate  Commerce  Act  does  not 
so  occupy  the  field  as  to  prevent  an  order 
of  a  railroad  commission  requiring  a  rail- 
road  to   receive  on   its   tracks .  and   ter- 


minals cars  transported  over  other  rail- 
roads. Vandalia  R.  Co.  v.  Public  Service 
Commission,  (1914)  182  Ind.  297,  106 
N.  E.  371,  citing  Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commission,  (1913)  231  U. 
S.  457,  34  S.  Ct.  152,  58  U.  S.  (L.  ed.) 
310. 


.  (b)  Regulations  to  Determine  Liability  as  Between  Two  or  More  Carriers. 
—  The  imposition  upon  the  initial  or  any  connecting  carrier  of  the  dutjP 
of  tracing  the  freight  and  informing  the  shipper  in  writing,  when, 
where,  how,  and  by  which  carrier  the  freight  was  lost,  damaged,  or, 
destroyed,  and  of  giving  the  names  of  the  parties  and  their  official  position,, 
if  any,  by  whom  the  truth  of  the  facts  set  out  in  the  information  can  be 
established,  is,  when  applied  to  interstate  commerce,  a  violation  of  the 
commerce  clause.  ; 


Central  of  Georgia  R.  Co.  v.  Murphey, 
(1905)  196  TJ.  S.  202,  25  S.  Ct.  218, 
49  U.  S.  (L.  ed.)  444,  2  Ann.  Cas.  514, 
reversing  (1903)  116  Ga.  863,  43  S.  E. 
265,  60  L.  R.  A.  817. 

A  statute  which  undertakes  to  make  a 
connecting  carrier  of  a  through  shipment 
liable  without  respect  to  whether  the 
property  was  lost  or  damaged  on  its  line 
or  on  that  of  another  carrier,  is  invalid 
as  an  attempt  to  regulate  interstate  com- 
merce. Venning  v.  Atlantic  Coast  Line  R. 
Co,,  (1907)  78jS.  C*  42,  58  S.  E.  983,  125 
Am.  St.  Rep.  768,  12  L.  R.  A.  (N.  S.) 
1217. 

'  A  Georgia  statute  providing  that  "  when 
there  are  several  connecting  railroads 
under  different  companies,  ana  the  goods 
are  intended  to  he  transported  over  more 
than  one  railroad,  each  company  shall  be 
responsible  only  to  its  own,  termimis.  and 
until  delivery  to  the  connecting  road;  the 
last  company  which  has  received  the  goods 
as  '  in  good  order '  shall  be  responsible  to 
the  consignee  for  any  damage,  open  or 
concealed,  done  to  the  goods,  and  such 
companies  shall  settle  among  themselves 
the  question  of  ultimate  liability,"  is  not 
such  a  regulation  of  commerce  as  to  be 
vcdd  tinder  this  clause.  It  imposes  no 
burden  on  the  carrier;  it  does,  not  re- 
quire the.  carrier  to  accept  goods,  upon 
specific  terms;  it  contains  no  restrictions. 
upon  the  parties  to  contract,  and  it  makes 


no  alteration  of  the  rule  of  liability  of 
railroad  companies  as  common  carriers, 
but  affords  an  additional  remedy  through 
the  medium  of  a  rule  of  evidence  pre- 
scribing the  probative  value  of  a  volun- 
tary admission.  Kavanaugh  t?.  Southern 
R.  Co.,  (1904)  120  Ga.  62,  47  S.  E.  526, 
1  Ann.  Cas.  705. 

A  Georgia,  statute  which  provides, 
"  When  any  freight  that  has  been  shipped, 
to  be  conveyed  by  two  or  more  common 
carriers  to  its  destination,  where,  under 
the  contract  of  shipment  or  by  law,  the 
responsibility  of  each  or  either  shall  cease 
upon  delivery  to  the  next  '  in  good  order/ 
has  been  lost,  damaged,  or  destroyed,  it 
shall  be  the  duty  of  the  initial  or  any 
connecting  carrier,  upon  application  by 
the  shipper,  consignee,  or  their  assigns, 
within  thirty  days  after  application,  to, 
trace  said  freight  and  inform  said  appli-' 
cant,  in  writing,  when,  where,  how,  and 
by  which  carrier  .said  freight  was  lost, 
damaged,  or  destroyed,  and  the  names! 
of  the  parties  and  their  official  position, 
if  any,  by  whom  the  truth  of  the  facts 
set  out  in  said  information  can  be  estab-t 
lished ;  if  the  carrier  to  which  application 
is.  made  shall  *  fail  to  trace  said  freight, 
and  give  said  information,  in  writing, 
within  the  time  prescribed,  then  said  car- 
rier shall  be  liable  for  the  value  of  the 
freight  lost,  damaged,  or  destroyed,  in  the 
same  manner  and  to  the  same  extent  as  if 
said,  loss,  damage,  or  destruction  occurred,! 
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on  its  line,"  while  it  might  in  some  re- 
mote degree  bear  upon  the  matter  of  inter- 
state commerce,  does  not  encroach  upon 
the  right  of  Congress  to  control.  Central 
of  Georgia  R.  Co.  v.  Murphey,  (1902) 
116  Ga.  863,  43  S.  £.  265,  60  L.  R.  A. 
817. 

A  Virginia  statute  providing  that 
"when  a  common  carrier  accepts  for 
transportation  anything  directed  to  a 
point  of  destination  beyond  the  terminus 
of  his  own  line  or  route,  he  shall  be 
deemed  thereby  to  assume  an  obligation 
for  its  safe  carriage  to  such  point  of 
destination,  unless,  at  the  time  of  such 
acceptance,  such  carrier  be  released  or  ex- 
empted from  such  liability  by  contract  in 
writing  signed  by  the  owner  or  his  agent ; 
and,  although  there  be  such  contract  in 


writing,  if  such  thing  be  lost  or  injured, 
such  common  carrier  shall  himself  be 
liable  therefor,  unless,  within  a  reasonable 
time  after  demand  made,  he  shall  give 
satisfactory  proof  to  the  consignor  thai 
the  loss  or  injury  did  not  occur  while 
the  thing  was  in  his  charge/'  does  not 
attempt  to  substantially  regulate  or  con- 
trol contracts  as  to  interstate  shipments, 
but  simply  establishes  a  rule  of  evidence 
ordaining  the  character  of  proof  by  which 
the  carrier  may  show  that,  although'  he 
receives  goods  for  transportation  beyond 
his  own  lines,  nevertheless,  by  agreement, 
his  liability  is  limited  to  his  own  lines. 
Richmond*  etc.,  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.,  (1898)  169  U.  S.  312,  18 
S.  Ct.  335,  42  U.  S.  (L.  ed.)  759,  affirm- 
ing (1896)  92  Va.  670,  24  8.  B.  261, 
41  L.  R.  A.  511. 


Effect  of  the  "  Hepburn  Act"— A  state  statute  recognizing  as  valid  a  pro- 
vision in  a  bill  of  lading  which  limits  the  liability  of  a  common  carrier 
for  loss  or  injury  occurring  on  its  own  line,  is  superseded  by  the  Act  of  Con- 
gress of  June  29,  1906,  commonly  called  the  "  Hepburn  Act." 

Fry  v.  Southern  Pac.  Co.,  (1910)  247  111.  564,  93  N.  E.  906;  Pittsburg,  etc,  R. 
Co.  v.  MitcheU,   (1910)   176  Ind.  196,  91  N.  E.  736. 

(c)  Requiring  Delivery  of  Oars  to  Connecting  Carrier. —  An  order  of  a 
state  railroad  commission  requiring  a  carrier  to  permit  empty  or  loaded  cars 
owned  by  it  to  be  hauled  from  its  line  upon  a  connecting  line  for  purposes 
of  roading  or  delivery  of  intrastate  freight,  and  to  permit  the  cars  of  other 
carriers  loaded  with  such  freight  consigned  to  points  on  the  connecting 
line  to  be  hauled  from  its  line  upon  the  connecting  line  for  purposes  of 
s  valid. 

Michigan  Cent.  R.  Co.  v.  Michigan  R.  Commission,  (1915)  286  U.  S.  615,  85 
a  Ct.  422,  59  U.  S.  (L.  ed.)  750. 


(21)  Switching  and  Terminal  Facilities  —  (a)  In  General. —  Interstate 
freight  retains  its  character  as  such  until  the  actual  delivery  to  the  con- 
signee takes  place,  and  an  order  of  a  state  railroad  commission  regulating 
the  transfer  and  switching  of  cars  upon  the  private  sidings  or  spur  tracks 
of  private  shippers  is  void. 


Southern  R.  Co.  v.  Greensboro  Ice,  etc., 
Co.,  (1904)  134  Fed.  82,  affirmed  McNeill 
v.  Southern  R.  Co.,  (1906)  202  U.  S.  543, 
26  S.  Ct.  722,  50  U.  S.  (L.  ed.)  1142, 
wherein  the  court  said :  "  Without  at  all 
questioning  the  right  of  the  State  of 
North  Carolina  in  the  exercise  of  its 
police  authority  to  confer  upon  an  ad- 
ministrative agency  the  power  to  make 
many   reasonable    regulations   concerning 


the  place,  manner  and  time  of  delivery 
of  merchandise  moving  in  the  channels  of 
interstate  commerce,  it  is  certain  that 
any  regulation  of  such  subject  made  bv 
the  State  or  under  its  authority  which 
directly  burdens  interstate  commerce  is 
a  regulation  of  such  commerce  and  repug- 
nant to  the  Constitution  of  the  United 
States." 
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A  regulation  made  by  a  state  board  of 
railroad  commissioners,  requiring  a  ter- 
minal company  organized  under  the  laws 
of  the  state,  and  operating  a  common 
passenger  terminal  station  wholly  within 
the  state  for  the  purpose  of  furnishing 
terminal  facilities  to  railroad  common 
carriers  entering  therein,  to  admit  a  rail- 
road company  operating  a  railroad  from 
a  point  in  the  state  to  a  point  in  another 
state  to  the  privileges  and  benefits  of  its 
said  passenger  station  or  terminal,  and 
fixing  just  and  reasonable  rates  for  the 
uses  and  privileges  of  such  terminal  to 
be  paid  by  such  railroad  company,  is  not 
an  unconstitutional  interference  with  in- 
terstate commerce.  State  v.  Jacksonville 
Terminal  Co.,  (1899)  41  Fla.  377,  27  So. 
226. 


Switch  connections  with  private  sidings. 
—  An  order  of  a  railroad  commission, 
made  under  statutory  authority,  requir- 
ing a  railroad  company  to  construct  and 
operate  upon  reasonable  terms  a  switch 
connection  with  a  lateral  line  of  railway 
or  private  side-track  owned  by  a  shipper, 
when  it  is  found  that  such  a  spur  is  rea- 
sonable and  practicable,  and  can  be  put 
into  operation  with  reasonable  safety, 
does  not  interfere  with  interstate  com- 
merce. State  v.  Public  Service  Commis- 
sion, (1914)  77  Wash.  529,  137  Pac.  1057, 
Ann.  Cas.  1915D  202. 

An  order  of  a  state  railroad  commis- 
sion requiring  the  establishment  of  a  spur 
track  at  a  place  within  the  state  is  not 
a  regulation  of  or  interference  with  inter- 
state commerce.  St.  Louis,  etc.,  R.  Co. 
v.  State,  (1911)  99  Ark.  1,  136  S.  W.  938. 


A  state  and  a  municipal  corporation  gave  to  a  railroad  company  permission  to 
lay  down  tracks  along  certain  streets,  or  to  use  those  already  laid  down, 
upon  the  condition  that  such  tracks  should  be  public  and  open  to  the  use 
of  the  citizens  of  the  city,  and,  through  the  agency  of  the  state  board  of 
railway  commissioners,  sought  to  fix  the  rate  to  be  charged  for  the  switch- 
ing required  to  be  done  by  the  grantee.  It  cannot  be  said  that  the  con- 
ditions attached  to  the  permission  to  use  the  tracks  or  the  action  of  the 
commissioners  affect  or  regulate  interstate  commerce. 

Iowa  v.  Chicago,  etc.,  R.  Co.,  (1887)  33  Fed.  395. 


(b)  Regulating  Switching  Charges. —  The  order  of  a  state  railroad  com- 
mission regulating  the  rates  to  be  charged  for  switching  is  not  an  interfer- 
ence with  interstate  commerce.  The  charge  for  switching  is  not  a  part  of 
the  through  rate  fixed  and  determined  beforehand,  and  has  no  reference  to 
interstate  shipments.  Even  if  it  be  conceded  that  this  carrying  of  freight 
over  the  switches  is  an  act  of  interstate  commerce,  it  does  not  necessarily 
follow  that  the  order  of  the  commission  affecting  this  traffic  is  in  violation 
of  the  Constitution  of  the  United  States.  It  is  not  every  Act  that  affects 
such  commerce  that  amounts  to  a  regulation  of  it;  and  this  order  fixing 
the  price  per  car  for  service  rendered,  and  to  which  the  order  applies,  is 
not  related  to  the  contract  for  carrying  the  freight  outside  the  limits 
of  the  state  of  Minnesota,  and  is  not  a  part  of  it. 


Chicago,  etc.,  R.  Co.  v.  Becker,  (1887) 
32  Fed.  854. 

When  an  Act  of  Congress  exists  pre- 
scribing penalties  for  making  discrimina- 


tions regarding  terminal  facilities  and 
switching  charges,  an  action  cannot  be 
maintained  under  a  state  statute  relating 
to  the  same  subject.  Fielder  r.  Missouri, 
etc.,  R.  Co.,  (Tex.  1807)  42  S.  W.  382.  . 
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(22)  Regulations  Affecting  Interstate  Street  Car  Service. —  Municipal 
ordinances  which  only  incidentally  affect  interstate  street  car  service  are 
valid,  and  therefore  an  ordinance  which  prohibits  the  company  from' 
allowing  passengers  to  ride  on  the  rear  or  front  platforms  without  suit- 
able barriers,  and  requiring  it  to  keep  the  cars  clean  and  ventilated  and 
fumigated,  is  valid,  but  provisions  of  the  ordinance  that  cars  shall  never 
be  permitted  to  be  below  a  certain  temperature,  which  the  testimony  shows 
is  impossible,  are  unreasonable,  and  those  provisions  So  regulating  the 
number  of  passengers  to  be  carried  in  the  cars  as  to  subject  the  company 
to  varying  conditions  and  conflicting  municipal  regulations,  are  a  burden 
on  interstate  commerce. 

South  Covington,  etc.,  St.  R,  Co.  v.  Covington,  (1914)  236  U.  S.  537,  35  8.  Ct. 
158,  59  U.  S,   (L.  ed.)   350,  L.  R.  A.  1915F  792. 

(23)  Condemnation  of  Right  of  Way  by  Telegraph  Company. — A'  state 
may  authorize  a  telegraph  company  to  condemn  the  privilege  of  occupy- 
ing the  right  of  way  of  a  railroad  company  engaged  in  interstate  com- 
merce, and  by  the  Act  of  Congress  of  July  24,  1866,  did  not  assume  to 
exercise  all  power  over  telegraph  lines  engaged  in  interstate  commerce. 

Western   Union   Tel.   Co.  v.  Louisville,  burden   on   interstate   commerce,   as   the 

eta,  •&.  -Co.v  <1£15)    270   111.    399,    110  possibility  of  poles  falling  upon  the  track 

N.  E.  583,  Ann.  Cas.  1917B  670.  is  too  remote  a  contingency  to  be  consid- 
ered.    Western,  etc.,   R.   Co.   v.   Western 

Permitting  a  telegraph  company  to  con-  Union  Tel.  Co.,    (1912)    138  Ga.  420,   75 

demn  a  way  over  the  right  of  way  of  a  S.  .&  ,4U,,*3  l*.  ft.  A?   (N.  S.).225. 
railroad  company  cannot  be  held  to  be  a 

"  (24)  Assessment  of  Right  of  Way  for  Public  Improvement — An  assess- 
ment on  the  right  of  way  of  a  railroad  for  the  construction  of  a  drain 
Which  will  be  a  benefit  to  the  railroad  property,  does  not  violate  this 
clause. 

,  Northern  Pac.  R.  Co.  v.  Richland  County,  (1914)  28  N.  D.  172,  148  N.  W.  545, 
Ann.  Cas.  1916E  574,  L.  R.  A.  1915A  129. 

/.  '  ■  ' 

(25)  Leases. —  A  statute  providing  that  "  evpry  person  operating  or 
that  may  hereafter  operate  a  railroad  in  this  state  under  a  contract  or 
lease  shrill  have  the  same  recorded  in  the  office  of  the  secretary  of  state 
and  in  the  county  clerk's  office  of  every  county  in  which  said  road  or  any 
part  thereof  lies,  within  thirty  days  after  the  contract  or  lease  is  executed, 
or,  if  heretofore  made,  within  thirty  days  after  this  law  goes  into  effect," 
is  not  void  as  interfering  with  interstate  commerce.  The 'manifest  purpose 
of  the  statute  is  to  ascertain  and  identify  the  company  having  legal  pos- 
session and -control  of  each  particular ..line;,  of.  railroad  >within  the;  stats, 
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in  order,  first,  that  taxes  and  public  dues  may  be  more  readily  and  certainly 
collected,  and  obedience  to  law  more  effectually  enforced ;  second,  that  per- 
sons haying  business  intercourse  with  common  carriers  may  know  with 
whom  to  deal,  or  if  wronged  or  injured,  may  know  against  whom  to  seek 
remedy. 


Com.  v.  Chesapeake,  etc.,  R.  Co.,  (1897) 
101  Ky.  161,  40  S.  W.  250. 

A  foreign  corporation  is  subject  to  the 


police  regulations  of  the  state,  so  far  as 
concerns  any  leased  line  within  the  state. 
Von  Steuben  t\  Central  R.  Co.,  (1895)  4 
Pa.  Dist.  153. 


(26)  Sunday  Laws. — A  statute  which  declares  that  the  transportation 
of  freight  shall  be  suspended  on  the  Sabbath  day,  although  in  a  limited 
degree  affecting  interstate  commerce,  is  not  for  that  reason  a  needless 
intrusion  upon  the  domain  of  federal  jurisdiction  nor  strictly  a  regulation 
of  interstate  commerce,  but,  considered  in  its  own  nature,  is  an  ordinary 
police  regulation  designed  to  secure  the  well-being  and  to  promote  the 
general  welfare  of  the  people  within  the  state  by  which  it  was  established, 
and,  therefore,  not  invalid  by  force  alone  of  the  Constitution  of  the  United 
States. 


Hennington  v.  Georgia,  (1896)  163  TJ. 
S.  318,  16  S.  Ct.  1086,  41  U.  S.  (L.  ed.) 
166,  affirming  (1892)  90  Ga.  396,  17 
S.  E.  1009. 

So  far  as  state  Sunday  laws^  attempt  to 
restrain  the  transportation  o*f  merchan- 
dise consigned  beyond  the  state  on  one 
side  to  be  delivered  beyond  the  state  on 
the  other  side,  they  are  unconstitutional 
and  void.  A  different  rule  prevails,  how- 
ever, where  the  state  is  the  initial-  and 
terminal  point.  Dinsmore  v.  New  York 
Board  of  Police,  (1882)  12  Abb.  N.  Cas. 
(N.  TY.-y  445..  .See.  also  Adams,  Express 
Co.  v.  Board  of  Police,  (1883X  6£.  JIow.. 
Pr.  (N.  Y.)  72,  which  is  a  report  of 
the  same  or  a  similar  case  decided  by 
the  same  judge,  in  which  the  court  said : 
"  A  different  rule  prevails,  however,  where 
the  state  is  the  initial  or  terminal  point." 

A  North  Carolina  statute  declaring  the 
running    of.  freight  ,  trains    after    nine 
o'clock  on  Sunday  morning  to  be  a,  mis- 
demeanor,- is'  hot   unconstitutional. ':  Al- 
though it  affects  interstate  commerce  to 
some  extents  there  is  nothing  in  its  proV . 
visions  which  suggests  a  purpose  on  the  „ 
part  of  the  legislature  to  interfere  with* 
such   traffic,   or   indicative   <rf   smy.  other 
intent   than,  to   prescribe   in'  the  honest 
exercise   of   the   police    power   a   rule   of 
civil  conduct  for  persons  within  her 'ter- 
ritorial jurisdiction.     Such  a  law  is  valid 
and  must  be  obeyed  unless  and  until  Con; 
gresB :  shall    have    passed    some  'statute 


which  supersedes  that  act  by  prescribing 
regulations  for  the  running  of  trains  on 
the  Sabbath  on  all  railway  lines  engaged 
in  interstate  -  commerce.  State  v.  South- 
ern R.  Co.,  (1896)  119  N.  C.  814,  25  S. 
E.  862,  56  Am.  St.  Rep.  689. 

A  Virginia  statute  providing  that  "no 
railroad  company,  receiver,  or  trustee 
controlling  or  operating  a  railroad  shall, 
by  any  agent  or  employee,  load  or  unload, 
run  or  transport  upon  such  road  on  a 
Sunday,  any  car,  train  of  cars,  or  loco- 
motive, nor  permit  the  same  to  be  done 
by  any  such  agent  or  employee,  except 
where  such  cars,?  trains,  or  locomotives 
are  used  exclusively  for  the  relief  of 
wrecked  trains,  or  trains  so  disabled  as  to 
obstruct  the  main  track  of  the  railroad; 
or  for  the  transportation  of  United 
States  mail;  or  for  the  transportation  of 
passengers  and  their  baggage;  or  for 
the  transportation  of  livestock ;  or  for 
the  transportation  of  articles  of  such 
perishable  nature  as  would  be  necessarily 
impaired  in  value  by  one  day's  delay  in 
their  passage:  Provided,  however,  that, 
should  it  he  necessary  to  transport  live 
stools  or.  perishable  articles  on  a  Sunday 
to  un  extent  not  sufficient  to  make  a 
whole  train  load,  such  train  load  may  be 
made  up  with  cars  loaded  with  ordinary 
freight,"  is  not  in  conflict  with  the  com- 
'merce  clause  of  the  Constitution.  Nor- 
folk, etc.,  R.  Co.  v.  Comm.,  (1896)  93  Va. 
749,  24  S.  E.  837,  67  Am.  St.  Rep.  827, 
&4  L.  K  A.   105,  ,oMfrt*tft0    (18921    88 
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Va.  95,  13  S.  E.  340,  Am.  St.  Rep.  706,  state  on  a  Sabbath  day,  when  it  is  shown 

13  L.  R.  A.  107.  that  such  transportation  is  neither  a  work 

of  necessity  nor  charity,  but  is  simply  a 
A  West  Virginia  statute,  in  so  far  as  following  of  its  regular  business  on  the 
it   interferes   with   the  transportation  of  Sabbath  as  on  other  days,  does  not  con- 
merchandise  by  a  railroad  company  from  flict  with  this  clause.     State  v.  Baltimore, 
the  state  of  West  Virigina  into  another  etc.,  R.  Co.,  (1884)  24  W.  Va.  787. 

(27)  Attachment  and  Garnishment  —  Levying  attachment  process  en  inter- 
state traffic. —  Service  of  state  attachment  process  on  a  freight  car  owned 
by  a  foreign  corporation,  which  at  the  time  of  service  of  process  is  loaded 
with  freight  from  another  state  and  to  be  returned  loaded  to  that  state,  is 
an  interference  with  commerce. 

Wall  ©.  Norfolk,  etc.,  R.   Co.,    (1903)  land,  etc.,  R.  Co.,   (1910)   217  U.  S.  157, 

52  W.  Va.  485,  44  S.  E.  294,  94  Am.  St  30  8.  Ct.  463,  54  U.  S.   (L.  ed.)   708,  18 

Rep.  948,  64  L.  R.  A.  501.  Ann.  Cas.  907,  27  L.  R.  A.   (N.  S.)   283. 

See    also    Southern    Flour,    etc.,    Co.    v. 

Railway  cars  are  not  exempt  from  at-  Northern  Pac.  R.  Co.,  (1907)  127  Ga.  626, 

tachment   under   state  laws  though   they  56  S.   E.   742,   119  Am.   St.   Rep.   356,  9 

may  have  been  or  are  intended  to  be  used  Ann.  Cas.  437,  9  L.  R.  A,  (N.  S.)  858. 
in  interstate  commerce.    Davis  v.  Cleve- 

Garnishment  of  common  carrier — A  state  statute  which  authorizes  the 
garnishment  of  a  railroad  company  does  not  infringe  upon  the  right  of 
Congress  to  regulate  commerce  between  the  states. 

Landa  v.  Hoick,  (1895)  129  Mo.  663;  session  of  a  carrier,  does  not  unconstitu- 
31  S.  W.  900,  50  Am.  St.  Rep.  459.  tionally    interfere    with    interstate    com- 

merce.   Rosenbuah  v.  Bemheimer,  (1912) 

A  statute  which  authorize*  attachment  211  Miaae.  146,  97  N.  £.  984,  Ann.  Caa. 
by  trustee  process  of  property  in  the  pos-       19 13 A  1317. 

Sums  of  money  due  from  other  carriers  as  the  nonresident  defendant  car- 
rier 's  share  of  the  freight  on  interstate  shipments,  are  not  exempt  from 
garnishment  under  state  laws. 

Davis  t?.  Cleveland,  etc.,  R.  Co.,  (1910)  217  U.  8.  157,  30  S.  Ct.  .463,  54  U.  S. 
(L.  ed.)  708,  18  Ann.  Caa.  907,  27  L.  R.  A.  (N.  S.)  283. 

g.  Telegraph  and  Telephone  Companies — (1)  Transmission  and 
Delivery  of  Messages  —  (a)  Penalty  for  Failure  to  Transmit  and  Deliver 
Messages. —  A  statute  providing  for  the  recovery  of  a  penalty  on  failure  of 
a  telegraph  company,  with  a  line  of  wires  wholly  or  partly  in  the  state, 
to  diligently  transmit  and  deliver  messages  is  a  valid  exercise  of  the  power 
of  the  state  in  relation  to  messages  by  telegraph  from  points  outside  and 
directed  to  some  point  within  the  state. 

Western    Union    Tel.    Co.     v.     James,  359,   7   8.   Ct    1126,   30  U.  8.    (L.   ed.) 

(1896)    162  U.  S.  650,  16  S.  Ct.  934,  40  1187,  noted  below,  the  court  said:     "In 

U.  S.   (L.  ed.)    1105,  affirming  (1892)   90  that    case    the    action    was    brought    by 

Ga.  254,  16  S.  E.  83.     In  distinguishing  Pendleton    to    recover    of    the    telegraph 

this  case  from  the  case  of  Western  Union  company  the  penalty  of  $100,  prescribed 

Tel.  Co.  *.  Pendleton,   (1887)    122  U.  &  by  statute  for  failing  to  deliver  at  Ot- 
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aimwa,  in  the  state  of  Iowa,  a  message 
received  by  the  company  in  Indiana  for 
transmission  to  that  place.  Ihe  action 
was  brought  in  the  state  of  Indiana,  and 
it  was  held  that  it  was  an  attempt  on 
the  part  of  that  state  to  enforce  its  own 
statute  outside  and  beyond  the  territorial 
limits  of  the  state.  *  *  •  The  statute 
in  question  is  of  a  nature  that  is  in  aid 
of  the  performance  of  a  duty  of  the  com- 
pany that  would  exist  in  the  absence  of 
any  such  statute,  and  it  iB  in  nowise  ob- 
structive of  its  duty  as  a  telegraph  com- 
pany. It  imposes  a  penalty  for  the  pur- 
pose of  enforcing  this  general  duty  of  the 
company.  The  direction  that  the  delivery 
of  the  message  shall  be  made  with  im- 
partiality and  in  good  faith  and  with  due 
diligence  is  not  an  addition  to  the  duty 
which  it  would  owe  in  the  absence  of  such 
a  statute.  Can  it  be  said  that  the  im- 
position of  a  penalty  for  the  violation  of 
a  duty  which  the  company  owed  by  the 
general  law  of  the  land  is  a  regulation 
of  or  an  obstruction  to  interstate  com- 
merce within  the  meaning  of  that  clause 
of  the  Federal  Constitution  under  dis- 
cussion? We  think  not.  No  tax  is  laid 
upon  any  interstate  message,  nor  is  there 
any  regulation  of  a  nature  calculated  to 
at  all  embarrass,  obstruct,  or  impede  the 
company  in  the  full  and  fair  performance 
of  its  duty  as  an  interstate  sender  of 
messages." 

There  can  be  a  lawful  recovery  of  a 
statutory  penalty  from  a  telegraph  com- 
pany for  negligence  in  delivering  a  mes- 
sage at  one  of  its  offices  in  the  state, 
although  the  message  came  from  an  office 
in  another  state,  notwithstanding  this 
clause  of  the  Constitution.  Western  Union 
Tel.  Co.  v.  Lark,  (1895)  95  Ga.  806,  23 
S.  E.  118. 

There  is  nothing  in  this  clause  of  the 
Constitution  prohibiting  a  state  from 
enacting  a  law  subjecting  telegraph  com- 
panies to  penalties  for  acts  of  negligence 
occurring  entirely  within  the  limits  of 
the  state,  although  such  acts  may  be  com- 
mitted in  dealing  with  messages  which 
are  to  be  transmitted  to  towns  in  other 


states.  Western  Union  Tel.  Co.  v. 
Howell,  (1894)  95  Ga.  194,  22  8.  E.  286, 
51  Am.  St.  Rep.  68,  30  L.  R.  A.  158. 
See  also  Western  Union  Tel.  Co.  t?. 
Mellon,  (1898)  100  Tenn.  429,  45  S.  W. 
433. 

The  right  to  the  penalty  given  bv  statute 
for  the  failure  to  transmit  a  telegraphic 
message  is  not  defeated  by  the  fact  that 
the  act  of  negligence  which  constituted 
the  breach  of  duty  occurred  beyond  the 
limits  of  the  state.  Western  Union  Tel. 
Co.  v.  Meredith,   (1883)   95  Ind.  93. 

A  Missouri  statute  making  it  the  duty 
of  every  telegraph  company  "to  provide 
sufficient  facilities  at  all  its  offices  for  the 
dispatch  of  the  business  of  the  public,  to 
receive  dispatches  from  and  for  other 
telephone  or  telegraph  lines  and  from  or 
for  any  individual,  and  on  payment  or 
tender  of  their  usual  churges  for  trans- 
mitting dispatches  as  established  by  the 
rules  and  regulations  of  such  telephone  or 
telegraph  line  to  transmit  the  same 
promptly  and  with  impartiality  and  good 
faith  under  a  penalty,  is  not  a  violation 
of  this  clause,  as  the  force  of  the  statute 
is  wholly  spent  within  the  territorial 
limits  of  the  state.  Connell  v.  Western 
Union  Tel.  Co.,  (1891)  108  Mo.  462,  18 
S.  W.  883. 

A  Virginia  statute  providing  that  any 
telegraph  company  doing  business  in  this 
state,  which  fails  to  transmit  a  dispatch 
as  provided  for  in  that  section  shall  for- 
feit one  hundred  dollars  to  the  person 
sending  or  wishing  to  send  such  dispatch, 
and  a  like  forfeiture  where,  after  the 
arrival  of  the  dispatch  at  the  point  to 
which  it  was  to  be  transmitted,  the  com- 
pany fails  to  deliver  it  promptly  to  the 
person  to  whom  it  is  addressed,  where 
the  regulations  of  the  company  require 
such  delivery,  is  not  repugnant  to  this 
clause.  Western  Union  Tel.  Co.  v. 
Powell,  (1897)  94  Va.  268,  26  S.  E.  828. 
See  also  Western  Union  Tel.  Co.  v.  Tylers 
(1893)  90  Va.  297,  18  S.  E.  280,  44  Am. 
St.  Rep.  910;  Western  Union  Tel.  Co.  t>. 
Bright,  (1894)   90  Va.  778,  20  S.  E.  146. 


Standard  of  duty  imposed  at  common  law. — A  statute  making  it  the  duty 

of  every  telegraph  company  doing  business  in  the  state  to  receive  and 

transmit  messages  as  promptly  as  possible,   as  applicable  to  messages 

received  within  the  state  though  destined  to  persons  beyond  the  state,  and 

authorizing  the  recovery  of  a  penalty  for  the  negligent  failure  to  transmit 

promptly  within  the  state,  is  within  the  power  of  the  state  in  the  absence 

of  legislation  by  Congress.     The  standard  of  duty  under  the  statute  is 

precisely  that  imposed  at  common  law  upon  such  a  common  carrier. 

Western  Union  Tel.  Co*  v.  Crovo,   (1911)   220  U.  S.  364,  31  S.  Ct.  399,  50  U.  S. 
(L.  td.)  498. 


580  CONSTITUTION  [Art.  I,  sec.  8 

A  state  Btatnte  which  requires  telegrams  to  be  delivered  by  messenger  to  the 

persons  to  whom  they  are  addressed,  if  they  reside  within  one  mile  of  the 

telegraph  station  or  within  the  city  or  town  within  which  such  station  is, 

and  which  applies  when  the  delivery  is  to  be  made  in  another  state,  is 

invalid  as  a  regulation  of  interstate  commerce. 

Western  Union  Tel.  Co.  t?.  Pendleton,  (1887)  122  U.  S.  359,  7  S.  Ct.  1126,  30 
U.  S.   (L.  ed.)   1187. 

(b)  Prescribing  Order  of  Transmission  of  Messages. —  A  state  statute  which 
provides  that  telegraphic  communication  for  or  from  officers  of  justice 
shall  take  precedence,  and  that  arrangements  may  be  rAade  with  publishers 
of  newspapers  for  the  transmission  of  intelligence  of  general  and  public 
interest  out  of  its  order,  but  that  all  other  messages  shall  be  transmitted  in 
the  order  in  which  they  are  received,  is  invalid  as  a  regulation  of  commerce 
within  the  states. 

Western  Union   Tel.   Co.   v.   Pendleton,  of  messages  when  presented  in  the  order 

(1887)    122  U.  S.  358,  7  S.  Ct.  1126,  30  mentioned.     This   is   not   an   interference 

U.  S.  (L.  ed.)   1187.  with  interstate  commerce  and  is  a  proper 

exercise    of    the    legislative    authority." 

An  Oklahoma  territorial  statute  provid-  Butner  v.  Western  Union  Tel.  Co.,  ( 1894) 

ing  that  "  a  carrier  of  messages  by  tele-  2  Okla.  234,  37  Pac.  1087. 
graph  must,  if  it  is  practicable,  transmit 

every  such  message  immediately  upon  its'         An   Indiana   statute   providing   that   a 

receipt,  .but  if  this  is  not  practicable,  and  telegraph  company  with  a  line  of  wires 

several    messages    accumulate    upon    his  wholly  or  partly  within  the  state  shall, 

hands,  he  must  transmit  them  in  the  fol-  during  the  usual  office  hours,  receive  dis- 

lowing  order:      1.   Messages  from  public  patches,  and,  on  payment  or  tender  of  the 

agents   of   the  United   States   or  of   ihis  usual  charges,  according  to  the  regulation 

territory  on  public  business ;     2.  Messages  of  the  company,  transmit  messages  with 

intended  in  good  faith  for  immediate  pub-  impartiality  and  good  faith  in  the  order 

lication   in   newspapers   and  not  for  any  in   which  they   were  received,  and   for  a 

secret  use;     3.  Messages  giving  informa-  failure  to  perform  this  duty  shall  be  liable 

tion  relating  to  sickness  or  death  of  any  to  a  penalty  of  one  hundred  dollars,  to  be 

person;   4.  Other  messages  in  the  order  recovered  by  the  person  whose  dispatch  is 

in   which   they  were  received,"   does   not  postponed  or  neglected,  is  valid-     Western 

"attempt   to   regulate    or   interfere   with  Union   Tel.   Co.   v.   Pendleton,    (1883)    95 

the  delivery  of  messages  sent  to  another  Ind.    12.     See    also    Western    Union    Tel. 

state,  but  simply  prescribes  the  order  of  Co.  i?.  Ferris,  (1885)  103  Ind.  91,  2  N.  W. 

transmission  and  compels  the  acceptance  240. 

(c)  Free  Delivery  Zone  in  Incorporated  Cities  and  Towns. —  An  order  of 
a  state  corporation  commission,  that  "No  extra  charge  shall  be  made  for 
delivering  a  telegraphic  message  in  cities  or  towns  in  this  state  within  a 
radius  of  two  miles  from  the  office  of  the  delivering  telegraph  company,' 
provided  that  such  point  of  final  delivery  is  within  the  corporate  limits  of 
such  town  or  city,"  is  not  invalid  as  imposing  a  burden  upon  interstate 
commerce. 

Western  Union  Tel.  Co.  r.  State,  (1912)  31  Okla,  415,  lfil  Pac.  1069. 

(d)  Prohibiting  Transmission  of  Gambling  Messages A  statute  making 

it  a  misdemeanor  for  a  telegraph  company  knowingly  to  receive  in  the 
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state,  for  transmission,  any  messages  relating  to  the  purchase  or  sale  of  tiny 
commodity  for  future  delivery  on  margins,  or  furnishing  any  leased  wires 
within  the  state  tor- be  used  for  such  purpose,  is  a  proper  exercise  of  the 
police  power. 

Logan  v.  Postal  Tel.,  etc,  Co.,  (1908)   157  Fed.  710. 

(2)  Regulation  of  Bates. — A  state  railroad  commission  may  make  rates 
for  the  transmission  of  messages  by  any  telegraph  line  doing  business  in  the 
state,  between  points  within  the  state. 

Railroad  Com'rs  v.  Western  Union  Tel.  constitute   interstate   commerce,   and    are 

Co.,   (1893)    113  N.  C.  213,  18  8.  E.  389,  subject    to    the    tariff    regulation    of    the 

22  L.  R.  A.  570,  holding  that  telegraph  commission.     See  also  Leavell  v.  Western 

messages  transmitted  by  a  company  from  Union  Tel.   Co.,    (1895)    116   N.   C.   211, 

and    to    points    in    the    state,    although  21  S.  E.  391,  47  Am.  St.  Rep.  798,  27  L. 

traversing  another  state  en  route,  do  not  R.  A.  843. 

Regulating  rentals  of  telephones. —  State  statutes  prohibiting  discrimina- 
tion between  patrons  and  regulating  the  rental  allowed  for  the  use  of  tele- 
phones, are  valid  as  to  a  telephone  company  engaged  in  interstate  business, 
as  they  simply  provide  that  telephone  companies  shall  provide  persons 
within  the  state  with  certain  service,  and  for  such  service  shall  receive  a 
certain  compensation,  and  only  seek  to  control  the  service  within  the  state. 

Central  Union  Telephone  Co.  v.  State,  (1888)  118  Ind.  209,  19  N.  E.  604,  10 
Am.  St.  Rep.  114. 

(3)  Regulation  of,  and  Charges  for,  Poles  and  Wires —  (a)  In  General 
—  Under  the  reserve  powers  of  the  state,  which  are  designated  under  that 
somewhat  ambiguous  term  of  police  powers,  regulations  may  be  prescribed 
by  the  state  for  the  good  order,  peace,  and  protection  of  the  community. 
The  subjects  upon  which  the  state  may  act  are  almost  infinite,  yet  in  its 
regulations  with  respect  to  all  of  them  there  is  this  necessary  limitation, 
that  the  state  does  not  thereby  encroach  upon  the  free  exercise  of  the  power 
vested  in  Congress  by  the  Constitution.  Within  that  limitation  it  may, 
undoubtedly,  make  all  necessary  provisions  with  respect  to  the  buildings, 
poles,  and  wires  of  telegraph  companies  in  its  jurisdiction  which  the  com- 
fort and  convenience  of  the  community  may  require. 

Western  Union  Tel.  Co.  v.  Pendleton,  (1887)  122  U.  8.  359,  7  S.  Ct.  1126,  30 
U.  §.  (L.  ed.)  1187. 

Erected  on  turnpike  road. —  The  poles  and  wires  of  a  telegraph  company 
are  not  exempt  from  police  supervision  though  erected  on  a  turnpike  road, 

Norwood  v.  Western  Union  Tel.  Co.,  (1904)  25  Pa.  Super.  Ct.  408. 
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Requiring  removal  to  less  frequented  street.— A  municipal  ordinance,  which 
requires  the  removal  of  telephone  poles  and  wires  from  a  street  to  a  less 
frequented  alley,  for  the  reason  that  the  telephone  company  has  accumu- 
lated wires  to  such  an  extent  as  to  endanger  the  life  and  safety  of  the  citi- 
zens of  the  city,  may  be  enforced. 

Michigan  Tel.  Go.  v.  Charlotte,   (1899)   93  Fed.  12. 

(b)  Requiring  Wires  to  Be  Placed  Under  Surface  of  Streets. —  A  munici- 
pal ordinance  requiring  all  overhead  wires  within  a  certain  territory  to  be 
removed  and  placed  in  approved  conduits  under  the  surface  of  the  streets, 
is  valid. 


Western  Union  Tel.  Co.  v.  Richmond, 
(1912)  224  U.  S.  160,  32  S.  Ct.  449,  56 
U.  S.    (L.  ed.)    710. 

A  statute  enacted,  in  effect,  that  all 
electric  wires  and  cables  in  any  city  hav- 
ing a  population  of  500,000  or  over  should 
be  placed  under  the  surface  of  the  streets, 
and  the  persons  controlling  the  same 
should  by  a  specified  date  have  the  same 
removed  from  the  surface;  and  the  local 
governments  of  such  cities  were  author- 
ized to  remove  such  wires  and  cables 
wherever  found  above  ground  in  case  the 


owner  failed  to  comply  with  the  pro- 
visions of  the  Act.  Such  a  statute  is 
not  a  regulation  of  commerce  as  applied 
to  a  telegraph  company  thnt  has  ac- 
cepted the  restrictions  and  obligations  of 
an  Act  of  Congress,  becoming  thereby,  as 
to  government  business,  an  agent  of  the 
general  government,  and  given  the  priv- 
ilege to  construct  and  maintain  and  oper- 
ate lines  of  telegraph  over  and  along  any 
post  road  of  the  United  States,  but  not 
so  a*  to  interfere  with  the  ordinary  travel 
on  such  road.  Western  Union  Tel.  Co. 
r.  "New  York,  (1889)  38  Fed.  553. 


(c)  Charges  on  Poles  and  Wires. —  A  license  fee  upon  telegraph  poles  and 
wires  within  the  limits  of  a  municipal  corporation  is  not  a  tax  on  the  prop- 
erty of  the  company,  or  on  its  transmission  of  messages,  or  on  its  receipts 
from  such  transmission,  or  on  its  occupation  or  business,  but  it  is  a  charge 
in  the  enforcement  of  local  government  supervision,  and  as  such,  when  not 
unreasonable,  is  not  obnoxious  to  this  clause. 


•  Western  Union  Tel.  Co.  v.  New  Hope, 
(1903)  187  U.  S.  419,  23  S.  Ct.  204,  47 
U.  S.  (L.  ed.)  240,  affirming  (1901)  16 
Pa.  Super.  Ct.  306. 

A  municipality  may  pass  an  ordinance 
requiring  a  corporation  engaged  in  inter- 
state commerce  to  pay  a  reasonable  license 
fee  for  the  enforcement  of  local  govern- 
mental supervision  in  addition  to  ordinary 
property  taxation.  Atlantic,  etc.,  Tel. 
Co.  v.  Philadelphia.  (1903)  190  U.  S.  164, 
23  S.  Ct.  817,  47  U.  S.   (L.  ed.)  995. 

A  municipal  corporation  may  make  a 
charge  of  a  certain  sum  per  annum  for 
each  telegraph  pole  erected  in  the  streets 
of  the  city  by  a  corporation  organized 
under  an  Act  of  Congress.  Such  a  charge 
is  not  a  privilege  or  license  tax,  but  is  in 
the  nature  of  a  charge  for  the  use  of 
property  belonging  to  the  city.    St.  Louis 


v.  Western  Union  Tel.  Co.,  (1893)  143 
U.  S.  96,  13  S.  Ct.  485,  37  U.  S.  (L.  ed.) 
380,  reversing  (1889)  39  Fed.  59. 

A  municipal  ordinance  imposing  a 
charge  of  one  dollar  per  annum  for  each 
telegraph  pole  maintained  in  the  city,  and 
requiring  the  annual  payment  of  two 
dollars  and  fifty  cents  per  mile  on  all 
wires  suspended  above  ground,  was  held 
to  be  unreasonably  in  excess  of  the 
amount  needful  to  defray  the  expense  to 
which  the  municipality  was  subjected  for 
inspection  and  regulation  of  the  appli- 
ances of  the  telegraph  company.  Phila- 
delphia v.  Western  Union  Tel.  Co.,  (1897) 
82  Fed.  797. 

A  municipal  ordinance  providing  for 
the  inspection  and  regulation  of  telegraph 
lines  within  the  state  limits  and  imposing 
annual  license  fees  and  charges  upon  each 
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telegraph  pole  and  mile  of  wires  in  the 
streets  of  the  city,  is  not  invalid  as  a 
regulation  of  commerce  nor  as  conflicting 
with  section  5263,  R.  S.,  which  grants  to 
any  telegraph  company,  complying  with 
certain  conditions,  ''the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  pub- 
lic domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads 
of  the  United  States,"  etc.  Philadelphia 
v.  Postal  Tel.  Cable  Co.,  (1893)  67  Hun 
22,  21  N.  Y.  S.  556. 

A  Kentucky  statute  providing  that 
telegraph  companies  "  shall  pay  into  the 
treasury,  on  or  before  the  10th  of 
July,  in  each  year,  a  tax  equal  to  one 
dollar  per  mile  for  the  line  of  poles  and 
first  wire,  and  fifty  cents  per  mile  for  each 
additional  wire,"  fixes  arbitrary  sums 
without  regard  to  the  value  of  the  prop- 


erty, and  is  invalid.  Com.  e.  Smith, 
(1891)  92  Ky.  45,  17  6.  W.  187,  36  Am. 
St.  Rep.  578. 

A  telegraph  company  engaged  in  intra- 
state as  well  as  interstate  business  is  sub- 
ject to  police  regulation  with  respect  to 
its  poles  and  wires  within  the  limits  of  a 
municipal  corporation,  though  it  has  no 
office  in  the  borough,  and  the  imposition 
of  a  reasonable  annual  license  fee  for  each 
pole  and  mile  of  suspended  wire  erected 
within  the  limits  of  the  borough  is  a 
legitimate  exercise  of  the  police  power 
delegated  to  cities  and  boroughs.  Taylor 
v.  Postal  Tel.  Cable  Co.,  (1902)  202  Pa. 
St.  584,  52  Ail.  128.  See  also  Philadel- 
phia v.  American  Union  Tel.  Co.,  (1895) 
167  Pa.  St.  406,  31  Atl.  628;  North  Brad- 
dock  v.  Central  Dist.,  etc.,  Tel.  Co.  (1899) 
11  Pa.  Super.  Ct.  24. 


The  question  of  the  reasonableness  of  a  charge  made  by  a  municipal  corpora- 
tion, of  a  certain  sum  per  annum  for  each  telegraph  pole  erected  in  the 
streets  of  a  city  by  a  corporation  organized  under  an  Act  of  Congress,  is 
one  which  must  be  open  to  the  courts,  and  is  an  inquiry  "which  must  depend 
largely  upon  matters  not  apparent  upon  the  face  of  the  ordinance,  but  exist- 
ing only  in  the  actual  state  of  affairs  in  the  city. 


St.  Louis  v.  Western  Union  Tel.  Co., 
(1893)  148  U.  S.  105,  13  S.  Ct.  485,  37  U. 
8.  (L.  ed.)  380,  reversing  (1889)  39  Fed. 
59. 

Prima  facie  reasonable. —  A  license  fee 
imposed  by  a  municipal  corporation  for 
the  enforcement  of  local  governmental 
supervision  is  prima  facie  reasonable.  The 
reasonableness  of  a  municipal  license  for 


the  enforcement  of  local  governmental 
supervision  being  tried  before  a  jury,  the 
parties  are  entitled  to  a  finding  of  the 
jury  upon  that  question  of  fact,  unless  the 
testimony  is  such  as  to  compel  a  decision 
one  way  or  the  other,  in  which  case  the 
court  may  be  justified  in  directing  a  ver- 
dict. Atlantic,  etc.,  Tel.  Co.  v.  Philadel- 
phia, (1903)  190  U.  S.  167,  23  S.  Ct.  817, 
47  U.  S.  (L.  ed.)  996. 


(4)  Requiring  Offices  to  Be  Established  at  Places  Convenient  to  Route. 
—  The  fact  that  a  telegraph  company  engaged  in  domestic  as  well  as  inter- 
state  transmission  of  messages  was  chartered  in  one  state,  and  secured  its 
right  to  run  its  lines  along  the  post  roads  in  another  state  by  virtue  of 
authority  derived  from  an  Act  of  Congress,  does  not  release  it  from  any 
and  all  local  police  regulations. 


Western  Union  Tel.  Co.  v.  Mississippi 
R.  Commission,  (1896)  74  Miss.  81,  21 
So.  15,  holding  that  a  Mississippi  statute 
providing  that  "every  telegraph  and  ex- 
press company  shall  establish  and  main- 
tain offices  for  the  transaction  of  business 
with  the  public,  in  their  respective  capac- 
ities as  common  carriers,  at  each  city, 
town,  and  village  convenient  to  its  routes, 
if,  in  the  opinion  of  the  railroad  commis- 
sion, the  public  convenience  and  necessities 


require  it;  and  they  shall  not  discontinue 
an  office,  once  established,  without  the 
consent  of  the  commission,  which  has 
authority  to  require  such  companies  to 
establish  and  maintain  offices,  and  to  re- 
quire telegraph  companies  to  keep  night 
operators  at  every  place  where,  in  its 
judgment,  the  business  and  public  con- 
venience justify  and  require  it,"  is  appli- 
cable to  such  a  company. 
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•'  (5)  Prohibiting  Stipulation  Against  Liability  for  Negligence. — A  state 
statute  prohibiting  a  stipulation  against,  liability  for  negligence  in  the 
delivery  of  an  interstate  message,  is  valid. 

Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  (1910)  218  U.  S,  406,  31  S.  Ct. 
69,  64  U.  6.  (L.  ed.)   1088,  2J.  Ann.  Cas.  806,  36  L.  R.  A.  (N.  S.)  220. 

(6)  Invalidating  Stipulation  of  tfotice  of  Claim  Against  Telegraph  Com-, 
pany. — A  statute  invalidating  a  stipulation  requiting  notice  of  a  claim  for 
damages  against  a  telegraph  company  to  be  given  within  sixty  days  after 
breach  of  contract,  is  void  so  fat  as  it  applies- to  messages  sent  into,  and 
received  from,  another  state. 

Western  Union  Tel.  Co.  v.  Burgess,  (Tez.  1897)  43  S.  W.  1033. 

(7)  "  Mental  Anguish  "  Statute^— A  statute  providing  that  all  telegraph 
companies  doing  business  in  the  state  shall  be  liable  in  damages  for  mental 
anguish  or  suffering,  even  in  the  absence  of  bodily  injury  or  pecuniary  loss, 
for  negligence  in  receiving,  transmitting  or  delivering  messages,  does  not 
conflict  with  this  clause  as  applied  to  a  message  sent  from  the  state 
addressed  to  and  to  be  delivered  in  another  state. 

Ivy  t\  Western  Union  Tel.  Co.,   (1908)  1916)    184    8.    W.    619  5    Western    Unio* 

165  Fed.  667,  reversed  on  other  grounds  Telegraph  Co.  v.  Martin,  (Tex.  1916)   191 

(1910)    177   Fed.   63.     See  also  Western  S.  W.  192. 
Union    Telegraph    Co.    v.    Bailey,     (Tex. 

(8)  Effect  of  Act  of  Congress  of  July  24,  1866  —  (a)  In  General— 
A  state  has  no  authority  to  interfere  with  the  operation  of  the  lines  of  tele- 
graph companies  constructed  over  postal  routes  within  its  borders  under 
the  authority  of  the  Act  of  Congress  of  July  24,  1866. 

Essex  v.  New  England  Tel.  Co.,   (1916)  — Subjects    of    Regulation  —  Telegraphs, 

239  U.  S.  313,  36  S.  Ct.  102,  60  U.  S.  (L.  p.  477,  and  infra,  under  Btate  Taxation  — 

ed.)    301.  Transportation,  Telegraph  and  Telephone 

Companies  —  Privilege  Taxes  —  Telegraph 

See   also   supra,    under    Regulation    of,  and  Telephone  Companies  —  Effect  of  Act 

and  Charges  for,  Poles  and  Wires,  p.  681.  of  Congress  of  July  24,  1866,  p.  688. 
And  also  supra,  under  Power  of  Congress 

(b)  Subject  to  Reasonable  Regulations. —  The  Act  of  Congress  of  1866 
does  not  deprive  the  state  or  a  municipality  of  the  right  to  subject  telegraph 
companies  occupying  highways  and  streets  to  reasonable  regulations. 

Essex  t?.  tfew  England  Tel.  Co.,  (1916)  289  U.  S.  313,  36  B.  Ct  102,  60  U.  & 
(L.  ed.)   301. 

An  ordinance  regulating  the  erection  and  use  of  poles  and  wires  in  the  streets 
does  not  interfere  with  the  exercise  of  the  authority  granted  by  Congress 
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of  July  24, 1866,  giving  to  telegraph  companies  the  right  to  construct,  main- 
tain, and  operate  lines  over  the  post  roads  of  the  United  States. 

.     Western  Union  Tel.   Co.   v.  Richmond,    (1912)    224  U.  S.   160,  32   S.  Ct.  449,  56 
V.  S.  <L.ed\)  710. 

(c)  Grant  of  Exclusive  Privilege. —  A  state  statute  which  confers  upon  a 
single  corporation  the  exclusive  right  of  transmitting  intelligence  by  tele- 
graph from  a  certain  portion  of  its  territory  attempts  to  regulate  commerce 
between  the  states  and  conflicts  with  the  Act  of  Congress  of  July  24,  1866, 
which  declares  that  in  the  interest  of  commerce  and  the  convenient  trans- 
mission of  intelligence  from  place  to  place  by  the  government  of  the  United 
States  and  its  citizens,  the  erection  of  telegraph  lines  shall,  so  far  as  state 
interference  is  concerned,  be  free  to  all  who  will  submit  to  the  conditions 
imposed  by  Congress,  and  that  corporations  organized  under  the  laws  of  one 
state  for  constructing  and  operating  telegraph  lines  shall  not  be  excluded 
,by  another  from  prosecuting  their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  actional  government  for  this  national 
privilege. 

Pensacola  Tel.  Co.  v.  Western  Union  specified  restrictions,  and  for  certain  corn- 
Tel.  Co.,  (1877)  96  U.  S.  11,  24  U.  S.  pensation,'  which  are  the  priority  of  gov- 
(L.  ed.)  708,  affirming  (18?5>  2  Woods  eminent  messages,  and  the  privilege  of 
(U.  S.)  643,  19  Fed.  Cas.  No.  10,960.  purchase,  at  option,  by  the  United  States, 

at  any  time  after  five  years,  is  an  exer- 

An  Act  of  Congress  giving  to  any  tele-  cise  by  Congress  of  its  right  to  regulate 
graph  company  the  right  to  contract,  commerce  among  the  states,  and  over- 
maintain,  and  operate  telegraph  lines  on  rules  any  exclusive  privilege  given  by  any 
the  public  lands  of  the  United  States  and  state  or  territory.  Western  Union  Tel. 
along  the  post  and  military  roads,  upon  Co.  v.  Atlantic,  etc.,  Tel.  Co.,  (1869)  5 
evidence  of  acceptance  of  its  terms  under  .Nev.  109. 

Telephone  companies,  like  telegraph  companies,  are  important  agents  in  the 
transaction  of  interstate  commerce,  and  no  state  can  grant  to  one  telephone 
company  the  exclusive  right  to  operate  telephone  lines  within  its  borders; 
what  a  state  cannot  do  because  it  operates  as  an  obstruction  to  the  free  flow 
-of  interstate  commerce,  an -Indian  nation_cannot  do. 

Muskogee  Nat.  Telephone  Co.  v.  Hall,  Telephone  Co.   r.  Hall,    (1901)    4   Indian 

.(1902)    118  Fed.  384.  Ter.    18,   64    S.    W.    604,   further   holding 

"That  the  Act  of  Congress  of  March   3, 

-    An  Act  of  the  Creek  council  incorpo-  1901,  divested  from  the  Creek  nation  and 

rating  and  granting  an  exclusive  franchise  conferred  upon  the  Secretary  of  the  Inte- 

to  a  corporation   to  erect  and  operate  a  'rior  all  official  and  governmental  control 

telephone  system  in  the  Creek  nation   is  over  all  telephone  and  telegraph  lines  in 

in  conflict  with  the  interstate  commerce  the  Indian  Territory,  whether  local  or  in- 

clause  of  the  Constitution  of  the  United  "  terstate,  from  the  passage  of  the  Act,  and 

States,  in  so  far  as  it  relates  to  foreign  that  the  Act  is  constitutional;  and  therG- 

or  interstate  business,  but  is  valid  Ala  so.  .  fore,  all   franchises   for  the   erection   and 

far  as   it  granted  an  exclusive  franchise  operation  of  telephone  and  telegraph  lines 

to  the  corporation  to  conduct  its  business  granted  by  the  Creek  nation,  are  now,  and 

for  the  period  of  ten, yeafs  locally  within  since   the   passage   of   the   said   Act   have 


the  limits  of  said  ::utiou."  Iduskogee  Nat.       been,    nugatory    and     void,    leaving    the 
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plaintiff  corporation  without  any  right,      at  the  bringing  of  the  suit  they  were  en- 
and  without  any  title,  and  without  any       titled  to  their  order  of  injunction." 
standing  at  this  time  in  court,  although 

k.  Ships  and  Shipping —  (1)  When  a  Vessel  Is  Engaged  in  Domestic 
Commerce.  (As  to  regulation  of  vessels  engaged  in  intrastate  commerce, 
see  also  art.  III.,  sec.  2,  that  "  the  judicial  power  shall  extend  •  •  • 
to  all  cases  of  admiralty  and  maritime  jurisdiction.")  — Vessels  are  not 
engaged  in  purely  domestic  commerce  when  their  voyages  between  ports 
of  the  same  state  require  them  to  navigate  the  ocean.  When  they  go  beyond 
the  marine  league  they  pass  out  of  the  jurisdiction  of  the  state,  and  come 
under  the  exclusive  control  of  Congress.  To  bring  the  transportation 
within  the  control  of  the  state,  as  part  of  its  domestic  commerce,  the  subject 
transported  must  be  throughout  the  entire  voyage  under  the  exclusive 
jurisdiction  of  the  state. 

Pacific  Coast  Steam  Ship  Co.  v.  Railroad  Com'rs,   (1883)    18  Fed.  13. 

Engaged  in  lightering  goods. — A -steamboat  enrolled  and  licensed  for  the 
coasting  trade  under  an  Act  of  Congress  was  engaged  in  lightering  goods 
from  and  to  vessels  anchored  in  the  lower  bay  of  Mobile,  and  the  wharves 
of  the  city,  and  in  towing  vessels  anchored  there  to  and  from  the  city,  and 
in  some  instances  towing  the  same  beyond  the  outer  bar  of  the  bay  and 
into  the  gulf  to  the  distance  of  several  miles.  The  port  was  resorted  to  and 
frequented  by  ships  and  vessels  of  different  sizes  and  tonnage  engaged  in 
the  trade  and  commerce  of  the  United  States  with  foreign  nations  and 
among  the  several  states,  and  the  steamboat  was  engaged  in  lightering 
goods  to  and  from  the  larger  vessels  and  in  towing  the  smaller  vessels  to 
and  from  the  lower  bay  and  wharves  of  the  city.  It  was  held  that  the  vessel 
was  engaged  in  interstate  and  foreign  commerce  and  not  subject  to  state 
regulations. 

Foster  v.  Davenport,  (1859)  22  How.  245,  16  U.  S.  (L.  ed.)  248. 

(2)  State  Registration  Laws  —  (a)  Names  and  Residences  of  Owners. — 

A  state  statute  requiring  vessels  leaving  a  port  within  the. state  to  file  a 

statement  in  writing  in  the  office  of  the  probate  judge  of  the  county,  setting 

forth  the  name  of  the  vessel,  the  name  of  the  owner  or  owners,  his  or  their 

place  or  places  of  residence,  and  the  interest  each  has  in  the  vessel,  so  far 

as  it  was  made  to  apply  to  vessels  engaged  in  the  coasting  trade  between 

ports  in  different  states,  was  held  to  be  in  conflict  with  the  Act  of  Congress 

providing  for  the  enrollment  and  license  of  vessels  engaged  in  the  coasting 

trade. 

Sinnot  r.  Davenport,  (1859)  22  How.  239,  16  U.  S.  (L.  ed.)  243,  reverting  Pilotage 
Com're  v.  The  Steamboat  Cuba,  (1856)  28  Ala.  185. 
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(b)  Recording  Mortgages  of  Vesaela. —  A  state  statute  of  frauds  provided 
that  "  no  mortgage  of  personal  property,  heretofore  made,  shall  be  valid 
against  any  other  person  than  the  parties  thereto,  unless  possession  of  the 
mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee."  The 
next  section  made  an  exception  in  favor  of  contracts  of  bottomry,  respon- 
dentia, and  assignments,  and  hypothecations  of  vessels  or  goods  at  sea,  or 
in  foreign  states,  or  without  the  state ;  provided  the  assignee  or  mortgagee 
shall  take  possession  of  such  vessel  or  goods  as  soon  as  may  be  after  the 
arrival  thereof  within  the  state.  The  first  section  of  the  Act  of  Congress 
passed  July  29,  1850,  9  Stat.  L.  440,  provided  that  no  bill  of  sale,  mort- 
gage, hypothecation,  or  conveyance  of  any  vessel  or  part  of  any  vessel 
of  the  United  States,  Shall  be  valid  against  any  person,  other  than  the 
grantor  or  mortgagor,  his  heirs  and  devisees,  and  persons  having  actual 
notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
ance be  recorded  in  the  office  of  the  collector  of  the  customs,  where  such 
vessel  is  registered  or  enrolled.  As  botji  Congress  and  the  state  legislature 
assumed  to  declare  all  that  should  constitute  notice  to  third  parties,  and 
as  they  differed,  it  was  held  that  the  Act  of  Congress  was  paramount,  as 
the  power  to  prescribe  the  manner  in  which  vehicles  of  commerce  may  be 
sold  or  mortgaged  may  in  its  exercise  vitally  affect  commerce  itself. 

Mitchell  t\  Steelman,  ( 1857 )  8  Cal.  369.  secure  more  than  thirty  dollars  shall  be 

valid  against  any  other  person  than  the 

A    Florida    statute    providing    that    a  parties  thereto,  unless  possession  of  such 

mortgage  is  not  "  effectual  or  valid  to  any  property  is  delivered  to  and .  retained  by 

purpose  whatever,  unless  such  mortgage  the  mortgagee,  or  the  mortgage  is  recorded 

shall  .be  recorded  in  the  office  of  records  by  the  clerk  of  the  town  in  which   the 

for  the  county  in  which  the  mortgaged  mortgagor  resides/'  conflicts  with  the  Act 

property  shall  be  at  the  time  of  the  exe-  of  Congress  entitled  "An  Act  to  provide 

cution  of  the  mortgage,  unless  the  mort-  for  the  recording  the  conveyances  of  ves- 

gaged  property  be  delivered,  etc.,"  is  not  sels  and  for  other  purposes/'  and  is  Void, 

applicable   to   vessels   owned  within   the  As  Congress  has  the  exclusive  power  of 

United  States,  as  a  mortgage  upon  this  legislation  for  the  regulation  of  commerce, 

kind  of  property  must  be  considered  with  including    shipbuilding    and    navigation, 

reference  to  the  legislation  of  Congress.  and  has  exercised  that  power  in  this  mat- 

Cunningham  v.   Tucker,    (1873)    14  Fla,  ter,  the  state  legislature  has  no  authority, 

251.  directly  or  indirectly,  to  add  to  or  dis- 
pense with  the  requirements  of  the  Act  of 

A  Maine   statute  providing  that  "no  Congress.    Wood  v.  Stockwell,  (1867)   55 

mortgage  of  personal  property  made  to  Me.  81. 

(3)  Bates  for  Water  Transportation. — Acts  of  Congress  relating  to  ves- 
sels do  not  go  so  far  and  the  Interstate  Commerce  Commission  has  not  been 
authorized  to  prescribe  rates  for  water  transportation  unconnected  with 
transportation  by  railroad,  and  a  state  may  regulate  the  rates  which  may  be 
charged  by  a  vessel  plying  between  two  points  within  the  state  though 
in  its  journey  it  passes  over  the  high  seas. 

Wilmington  Transp.  Co.  v.  Railroad  Commission,   (1915)   236  U.  S.  161,  35  S.  Ct. 
276,  69  U.  8.  (L.  ed.)  508. 
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(4)  Workmen's  Compensation  Act — As  Congress  has  passed  no  laws 
•  regulating  the  liability  of  interstate  carriers  by  water,  a  State  Workmen's 
(  Compensation  Act  may  Validly  be  applied  to  such  carriers: 

-  Lindstrom  v.  Mutual  Steamship'  S.  Co.,  (1916)  132  Minn.  328,  156  N.  W.  669, 
h.  E.  A.  1916D  935.  , 

(5)  Requiring  Steam  Vessels  to  Be  Provided  with  Fire  Screens.— 
A  statute  requiring  steam  vessels  navigating  the  waters  of  the  state  to  be 

'  provided  with  fire  screens  is  not  in  conflict  with  the  Act  of  Congress  relat- 
ing to  the  equipment  of  steam  vessels,. and  the  regulations  adopted  there- 

,  under  by  the  board  of  supervising  inspectors,  but  is  valid  under  the  rule 
that  the  state  may  exercise  its  power  to  make  regulations  for  the  protection 

,  of  the  health,  the  lives,  and  the  property  of  the  people  of  the  state  against 
the  dangers  arising  under  interstate  transportation  and  commerce,  concur- 
rent with  laws  passed  by  Congress  in  the  exercise  of  the  jurisdiction  of 
Congress  over  the  same  subjects,  and  that  the  laws  of  the  state  are  valid 
and  may  be  enforced  so  long  as  they  do  not  conflict  with  the  provisions  of 
federal  legislation. 

Burrows  v.  Delta  Transp.  Co.,  (1895)   106  Mich.  594,  64  N.  W.  501,  29  L.  R.  A.  468. 

(6)  Regulating  Boilers  Used  on  Scows  in  Navigable  Waters. 

'     The  charter  of  the  city  of  New  York  one    in    charge    of   a   boiler    on    a   mow 

provides  that  "  it  shall  not  be  lawful  for  anchored  over  a  ledge  of  rock  in  the  East 

any  person  or  persons  to  operate  or  use  river,  which  was  used  to  supply  steam  to 

'any  steam  boiler  to  generate  steam  ex-  steam  drills  used  in  removing  the  ledge  of 

cept  for  railway  locomotive  engines,  and  rocks,  under  a  contract  with  the  United 

for  heating  purposes  in  private  dwellings,  States  government,  had  no  possible  rela- 

'  and  boilers  carrying  not  over  ten  pounds  tion   to  commerce  or  vessels  engaged   in 

'of  steam  and  not  over  ten  horse-power,  or  navigation.     People  t?.  Prillen,   (1902)   73 

to  act  as  engineer  for  such  purposes  in  App.  Div.  208,  76  N.  Y.  S.  821,  reversed, 

the  city  of  New  York  without  having  a  on  the  ground  that  the  case  was  not  one 

certificate  of  qualification  therefor,"  and  a  within  the  operation  of  the  statute,  with 

violation  of  this  section  of  the  charter  is  the  suggestion  that  the  case  required  the 

made  a  misdemeanor.     It  was  held  that  prompt     attention     of     the     legislature, 

extending  the  operation  of  the  statute  to  (1903)  173  N.  Y.  67,  65  N.  &  947. 

(7)  Regulating  Speed  of  Steamboats. 

A  statute  providing  that  no  steamboat  movement  without  endangering  the  Uvea 

navigating  the  Hudson  river  "  shall  pro-  and    the    property    of   individuals.      This 

ceed  or  be  propelled  with  greater  speed  police    regulation    was    made    to    guard 

than  at ,  the  rate  of  four  miles  an  hour  against  such  consequences ;  and  it  neither 

while  passing  the  wharves  of  the  city  of  injures  the  navigation  of  the  river,  nor 

Albany,  or  while  coming  to  or  departing  conflicts  with  any  regulation  of  commerce 

therefrom,"  was  held  to  be  valid.     Steam-  by    the    general    government.      People    c. 

boats,  when  passing  the  wharves  of  the  Jenkins,   (1841)    1  Hill   (N.  Y.)   469. 
city,  cannot  continue  their  usually  rapid 

(8)  Requiring  Masters  of  Vessels  to  Report  Immigrants. — A  state 
statute  making  it  the  duty  of  the  master  and  commander  of  any  vessel 
coming  from  any  state  of  the  United  States  other  than  that  state,  or  from 
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any  foreign  country,  to  make  a  report  under  oath  to  the  commissioners 
of  immigration  or  their  ag?nt,  whieh  shall  contain  the  names,  ages,  nation* 
alties,  (Condition,- description,  etc.;  of  every  passenger  landed  at  b  certaSri 
port  and:  coming  from  sucb  other  state  or  foreign  country,  within  twenty* 
four  hours  after  arrivalin  port,  and  iivfeafee  of  failure  on  the  part  of  %e 
toaster  of  commander  to  teport,  according  to  l$w}."a  penalty  of  $100-.  is 
imposed  by  the  law  in  the  case  of  each  and  every  passenger  landed  and 
neglected  to  be  reported,  is  not  a  reflation  of  commerce  but  a  police  regu-? 
lation  which  the  state  may  properly  adopt  for  the  protection  of  its  own 
citizens.  •  ".  *  '     r    -'  ;  •    o 

Immigration  Com^e  «.  Brandt,  (1874)  26' Li.  Ann.  2d.  '  rv  ;  3 

(9)  Prohibiting  Aiding  or  Enticing  Seamen  to  Desert. — A  statute  mak* 
ing  it  an  offense  to  aid  an  articled  seaman  to  desert  from  a  vessel,  while  in 
the  waters  of  a  state,  is  not  invalid  in  the  absence  of  an  Act  of  Congress 
on  the  subject. 

Handel  v.  Chaplin,  (1900)   111  Ga.  801,  in  which  case  the  court  said:     "Congress 

3d  S.  E.  979,  51  L.  R.  A.  720.  •  has  prescribed  a  punishment  for  any  per- 
son who  shall  harbor  or  secrete  a  seaman. 

An  Oregon  statute  providing  that  "if  belonging  to  any  vessel,  knowing  him  to 
any  person  or  persons  shall  entice,  per-  belong  thereto.  R.  S.  sec.  4601.  In  con- 
suade,  or  by  any  means  attempt  to  per-  struing  this  section  it  has  been  repeatedly 
made,  any'  seaman  to  desert  from,  or  held,  however,  that  .the  penalty  therein 
without  permission  of  the  officer  then  in  prescribed  does  not  apply  to  the  harbor- 
command  thereof  to  leave  or  depart  there-  ing  or  secreting  of  any  person  employed: 
from,  either  temporarily  or  otherwise,  any  as  a  seaman  on  a  vessel  which  does  not 
ship  or  steamer  or  other  vessel  while  such  belong  to  a  citizen  of  the  United  States.^ 
ship,  steamer,  or  other  vessel  is  within  the  Em  p.  D'Olivera,  (1813)  1  Gall.  (U.  S.)' 
waters  under  the  jurisdiction  of  this  state  474,  7  Fed.  Cas.  No.  3,967 ;  U.  S.  t\; 
or  within  the  waters  of  the  concurrent  Minges,  (1883)  16  Fed.  Rep.  657;  Grant 
jurisdiction  of  this  state  and  the  terri-  v.  U.S.,  (1893)  15  U.  S.  App.  243,  58 
tory  of  Washington,  such  person  or  per-  Fed.  694.  But  if  it  were  held  that  this 
sons  shall,  upon  conviction  thereof  before  section  applied  with  equal  force  to  sea- 
any  justice  of  the  peace,  or  before  a  cir-  men  employed  on  a  foreign  vessel,  sec- 
cuit  court  ot  this  state,  be  punished*?-:  <  tion  1952,  Hill's  Ann.  Laws,  not  being 
etc.,  is  a  rightful  exercise  of  the  police  repugnant  thereto  or  inconsistent  there- 
power  of  the  state,  in  the  regulation  of  with,  is  enforceable  in  the  courts  of  this 
the  matters  to  which  it  applies ;  and  in-  state ;  the  rule  being  that  the  statute  of  a 
BteacT  o£  being  in'  conflict  with  any  regu-  state  and  an  Act  of  Congress  may  each 
lation  of  Congress  upon  the  subject,  or  in  prohibit  the  commission  of  the  same  of- 
contravention  of  the  general  policy  of  the  fense,  and  prescribe  the  same  or  a  differ- 
goverament,  it  is  in  fact  in  aid  of  com-  ent  punishment  therefor,  under  which  the 
merce  rather  than  in  restriction  of  it.  party  found  guilty  thereof  may  suffer  the 
Eqp.  Young,  (1900)  36  Ore.  248,  59  Pac.  penalties  provided  by  the  laws  of  the 
707,  78  Am.  St.  Rep.  772,  48  L.  R.  A.  153,  United  States  and  of  the  state." 

(10).  State  Statutory  Liens  on  Vtesels. —  Liens  under  state  statutes 
enforceable  by  attachment,  in  suits  in  personam,  may  even  extend  to  liens 
on  vessels,  when  the  proceedings  to  enforce  them  do  not  amount  to  admir- 
alty proceedings  in  rem,  and  such  a  proceeding  is  not  such  a  regulation  of 
commerce  among  the  states  as  to  be  invalid. 

Johnson  f?.  Chicago,  etc.,  Elevator  Co.,  (1886)  119  U.  S.  399,  7  S.  Ct.  264,  30 
&.&  <&.'«d»M*7i        :w    i,  .    •;  v      :.',.' 
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With  respect  to  a  statute  giving  a  lien  for  a  nonmaritdme  tort  against  a 

foreign  vessel,  the  court  said:    "  We  do  not  perceive  in  the  statute,  aa 

interpreted  and  applied  in  the  present  case,  any  basis  for  this  contention. 

As  interpreted,  the  statute  embraces  all  vessels,  whether  domestic  or  foreign 

and  whether  engaged  in  intrastate  or  interstate  commerce,  and  therefore 

it  cannot  be  said  that  its  purpose  is  to  regulate  the  latter.    Its  enforcement 

may  occasionally  and  temporarily  interrupt  or  prevent  the  use  of  a  vessel 

in  such  commerce,  as  in  this  instance,  but  such  an  interference  is  incidental 

only,  is  almost  inseparable  from  the  compulsory  enforcement  of  liabilities 

of  the  class  in  question,  is  not  in  conflict  with  any  regulation  of  Congress, 

and  does  not  in  itself  offend  against  the  commerce  clause  of  the  Constitution. 

Martin  v.  West,  (1911)  222  U.  S.  191,  32  S.  Ct.  42,  56  U.  S.  (L.  ed.)  159,  36 
L.  R.  A.  (N.  S.)  592. 

State  statutory  liens  enforceable  in  admiralty  in  rem  when  the  lien  is  asserted 
as  an  incident  of  a  maritime  debt  for  necessary  supplies  or  materials  fur- 
nished, or  for  repairs  or  labor  on  the  credit  of  the  ship,  cannot  be  treated 
as  burdens  upon  commerce  or  classed  with  laws  intended  to  interfere  with 
freedom  of  commercial  intercourse. 

The  Robert  Dollar,  (1902)  115  Fed.  221.  liens  for  the  amount  of  unpaid  bills  con- 
tracted in  equipping  and  fitting  them  for 

It  is  within  the  legislative  power  of  a  service,  have  not  been  regarded  as  amend- 

ttate  to   subject  vessels,  even   while  en-  ments  of  the  general  maritime  law,  but 

gaged  in  interstate  and  foreign  trade,  to  as  strictly  local  laws,  valid  only  so  long 

iens  as  security  for  debts  contracted  by  as  the  Congress  of  the  United  States  shall 

a  person  in  charge  for  supplies  and  mate-  refrain  from  exercising  its  power  to  enact 

rials  furnished  to  them,  and  work  done  a  general  law  establishing  a  uniform  rule 

necessary  to  equip  and  prepare  them  for  throughout  the  whole  country.     The  Del 

service.    Local  laws,  subjecting  vessels  to  Norte,   (1898)   90  Fed.  508. 

Lien  for  material  furnished  for  constructing  vessel —  The  enforcement  of  a 
lien  upon  a  vessel  for  material  furnished  for  its  construction  cannot  be 
avoided  because  it  is  engaged  in  interstate  commerce. 

Iroquois  Transp.  Co.  v.  Edwards,  (1907)  205  U.  S.  354,  27  S.  Ot  509,  51  U.  S. 
(L.  ed.)  836. 

(11)  Prohibiting  Sailors  on  Foreign  Vessels  from  Unloading  Vessels. — 
A  statute  proyides  "  that  no  sailor  or  portion  of  the  crew  of  any  foreign 
sea-going  vessel  shall  engage  in  working  on  the  wharves  or  levee  of  the  city 
of  New  Orleans  beyond  the  end  of  the  vessel's  tackle."  If  the  statute  does 
not  exempt  sailors  of  foreign  vessels  when  loading  or  unloading  their  own 
vessels,  it  is  invalid  as  a  regulation  of  foreign  commerce. 

Cuban  Steamship  Co.  v.  Fitzpatrick,  (1895)  66  Fed.  65. 

t.  Navigation  and  Navigable  Waters  —  (1)  General  Authority  of  States 
over  Navigable  Waters. —  Navigable  rivers  wholly  within  a  state  are  not 
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outside  of  state  jurisdiction  so  long  as  Congress  does  not  interfere.  An 
abridgment  of  the  rights  of  those  who  have  been  accustomed  to  use  them, 
unless  it  comes  in  conflict  with  the  Constitution  or  law  of  the  United  States, 
is  an  affair  between  the  government  of  the  state  and  its  citizens,  of  which  a 
federal  court  can  take  no  cognizance. 


Northern  Transp.  Co.  t?.  Chicago,  (1878) 
99  U.  8.  643,  25  U.  S.  (L.  ed.)  336.  See 
also  Illinois  t\  Economy  Light,  etc.,  Co., 
(1914)  234  U.  8.  497,  34  8.  Ct.  973,  58 
U.  8.  (L.  ed.)  1429;  Manigault  v.  Springs, 
(1905)  199  U.  8.  473,  26  8.  Ct.  127,  50 
U.  8.  (L.  ed.)  274;  State  v.  Milwaukee, 
(1914)  156  Wis.  549,  146  N.  W.  775. 

Navigable  waters  lying  within  the 
limits  of  a  state  are  both  state  and  na- 
tional in  their  character,  with  the  para- 
mount right  of  control  or  regulation  in 
the  general  government  when  Congress 
chooses  to  exercise  authority  over  the 
same;  but,  until  such  authority  is  exer- 
cised, the  jurisdiction  and  power  of  the 
state  to  authorise  the  erection  or  con- 
struction of  bridges  over  such  waters  is 
clearly  established.  Rhea  v.  Newport 
News,  etc,  R.  Co.,  (1892)  50  Fed.  20. 

The  right  to  regulate  highways,  both 
the  natural  waterways  and  rivers,  as  well 
as  roads,  is  a  recognized  and  comprehen- 
sive branch  of  state  sovereignty,  usually 
classed  as  a  part  of  the  police  power. 
Wharves  and  ferries,  and  the  charges  for 
the  use  of  them,  the  building  of  dams  and 
other  structures  on  navigable  streams,  the 
manner  in  which  logs  and  rafts  shall  be 
floated  and  guarded,  the  preservation  of 
the  shores,  the  construction  of  embank- 
ments and  levees,  are  all  subjects  of  reg- 
ulation by  state  legislation  under  its  po- 
lice power.  Henry  v.  Roberts,  (1892)  50 
Fed.  904. 

As  to  a  stream  that  lies  wholly  within 
the  territory  of  a  state,  though  approach- 
able by  other  streams  from  other  states, 
the  state  within  whose  boundaries  such 
river  lies  may  legislate  in  reference  to  its 
commercial  use  as  a  public  highway  until  * 
Congress  assumes  to  control  the  commerce 
of  the  river.  So  far  as  obstructions  to 
steamboat  navigation  caused  by  booms  and 
piers  put  in  such  a  river  are  authorized 
by  the  state  legislature,  they  are  not  a 
nuisance  to  be  abated  by  a  court  of  equity 
even  if  a  complainant  Bhow  that  he  has 
been  especially  damaged  by  them.  The  use 
of  the  river  as  a  common  highway  is 
clearly  a  proper  subject  for  regulation  by 
municipal  law  until  Congress  shall  assume 
control  of  it  in  the  interest  of  commerce. 
Heerman  t>.  Beef  Slough  Mfg.,  etc,  Co., 
1  Fed.  145. 


The  states  rightfully  possess  jurisdiction 
upon  and  over  the  navigable  watercourses 
within  their  limits.  But  in  the  exercise 
of  their  jurisdiction  they  cannot  infringe 
on  that  granted  to  the  national  govern- 
ment by  the  Constitution  of  the  United 
States.  This  limitation  of  the  power  of 
the  states  is  not  inconsistent  with  their 
claim  of  sovereignty;  nor  does  it  involve 
necessarily  any  conflict  of  jurisdiction 
between  them  and  the  government  of  the 
Union.  The  states  have  all  the  power 
over  their  watercourses  which  is  necessary 
for  local  or  state  purposes.  The  right  of 
a  state  to  punish  crimes  committed  on  its 
streams,  and  to  authorize  and  enforce 
such  police  regulations  as  may  be  neces- 
sary for  the  protection  of  its  citizens,  has 
never  been  questioned.  It  is  equally  clear 
that  a  state  may  adopt  such  measures,  in 
reference  to  its  watercourses,  as  are  re- 
quired by  its  citizens  in  facilitating  trade 
and  commercial  intercourse.  Hence,  they 
properly  exercise  the  right  of  establishing 
and  licensing  ferries,  and  authorizing  the 
construction  of  wharves.  They  may  also 
sanction  an  apparent  obstruction  of  e 
navigable  stream  by  authorizing  the  erec- 
tion of  dams  and  locks,  for  the  obvious 
reason  that  these  are  not  hindrances  to 
navigation,  but  are  promotive  of  its  bene- 
fits. Nor  can  there  by  a  doubt  that  it  is 
competent  for  a  state  to  authorize  the 
erection  of  a  bridge  across  a  navigable 
stream  within  its  limits.  But  in  all  the 
cases  referred  to,  the  power  must  be  exer- 
cised subject  to  the  restriction  that  the 
right  of  free  navigation  is  not  essentially 
impaired.  Jolly  v.  Terre  Haute  Draw- 
Bridge  Co.,  (1853)  6  McLean  (U.  S.) 
237,  13  Fed.  Cas.  No.  7,441. 

Navigable  rivers  themselves  for  some 
purposes  and  the  soil  under  them,  as  well 
as  the  tide  waters  within  the  capes  and 
counties,  still  belong  to  the  states  where 
they  are  situated.  So  all  lother  rights 
over  her  waters  not  ceded  for  navigation 
merely  remain  in  a  state,  e.  g.  as  to 
fisheries,  and  hence  she  can  continue  to 
regulate  them  in  subordination  to  the 
ether.  Regulations  of  rights  of  property 
in  lands  and  fishing  on  the  coasts  of  a 
state  are  not  regulations  of  commerce, 
and  do  not  conflict  with  the  Constitution 
or  any  Act  of  Congress.  U.  S.  vl  New 
Bedford  Bridge,  (1847)  1  Woodb.  &  M. 
(U.  S.)  401,  27  Fed.  Cas.  No.  15,887, 
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A  compact  between  states  to  keep  open  the  navigation  of  a  river,  when 

sanctioned  by  Congress,  becomes  a  l$?w  ef  the  Union. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge. 
Co.,  (1851)  13  How.  566, 14  U.  S.  (L.  ed.) 
249,  wherein  the  court  said :  "  No  state 
law  can  hinder  or  obstruct  the  free  use 
of  a  license  granted  under  an  Act  of 
Congress.  Nor  can  any  state  violate  the 
compact,  sanctioned  as  it  has  been,  by 
obstructing  the  navigation  of  the  river. 
J4pre  than  this  is  not  necessary  to  give  a 
civil  remedy  for  an  injury  done  by:  an 
obstruction.  Congress  might  punish' such 
an  act  criminally,  but  until  they  shall  so 
provide,   an    indictment   will   not   Lie   in 


the  courts  of  the  United  States  for  an 
obstruction  which  is  a  public  nuisance. 
But  a  public  nuisance  is  also  a  private 
nuisance,  where  a- special  and  irremediable 
mischief  is  done  to  an  individual,"  and 
the  courts  of  the  United  States  may 
enjoin  a  threatened  obstruction.  See  also 
Devoe  t?.  Penrose  Ferry  Bridge  Co.,  ( 1854) 
5  Pa.  L.  J.  Rep.  313,  7  Fed.  Cas.  No.  3,84.i; 
U.  S.  1?.  Railroad  Bridge  Co.,  (1855)  6 
McLean  (U.  S.),517,  27  Fed.  Cas.  No. 
16,114.      • 


The  Act  of  Congress  admitting  California  as  a  state  of  the  Union,  which 
declares  "  that  all  the  navigable  waters  within  the  said  state  shall  be  com- 
mon highways  and  forever  free, -as  well  to  the  inhabitants  of  the  said  state 
.as  to  the  citizens  of  the  United  States,  without  an*y  tax,  impost,  or  duty 
therefor,"  did  not  deprive  the  state  of  any  powers  over  navigable  water* 
within  her  limits  which  the  original  states  possessed  over  such  waters  withiii 
their  limits.  If  the  clause  could  be  treated  as  divisible  into  two  provisions^ 
they  must  be  construed  together  as  having  tnrt  one  object,  namely,  to  insure 
a  highway  equally  open  to  all  without  preference  to  any,  and  unobstructed 
by  duties  or  tolls,  and  thus  prevent  the-  uae  of  the  navigable  streams  by  pri- 
vate parties  to  the  exclusion  of  the  public,  and  the  exaction  of  any  toll  for 
their  navigation;  and  that  the  clause  contemplated  no  other  restriction 
upon  the  power  of  the  state  in  authorizing  the  construction  of  bridges  over 
them  whenever  such  construction  would  promote  the  convenience  of  the 
public 

independent  of  these  conditions  imposed 
by  the  act  of  admission,  to  prevent  the 
state  from  destroying  or  obstructing,  or 
authorizing  the  destruction  or  obstruc- 
tion of,  the  capacity  for  navigation  of 
her  navigable  waters.  If  California  can 
lawfully  authorize,  and  if  she  has  author- 
ized, the  acts  complained  of,  as  is  argued 
by  defendants,  then,  as  was  said  in  regard 
to  the  United  States,  the  whole  navigable 
,waters  of  the  rivers  and  bays  of  the  state 
may  be  filled  up,  and  their  navigability 
be  utterly  destroyed;  and  if  they  are  not 
so  filled,  it  will  be  because  of  a  want  of 
physical  capacity,  and  not  because  it  is 
unlawful  to  do  it.  But  we  are  satisfied 
that  neither  Congress  nor  the  legislature 
ot  California  has  attempted  to  legalize 
those  acts,  and  that  neither  has  the  con- 
stitutional power  to  do  it."  See  also 
People  t\  Potrero,  etc.,  R.  Co.,  (1885)  67 
Cal.  106.  7  Pac.  445;  vScheurer  v.  Columbia 
St.  Bridge  Co/,  (1886)  27  Fed.  172.  ns  to 
the  Act  admitting  Oregon  into'  the  Union. 


Cnrdwell  v.  American  Bridge  Co., 
(1S85)  113  U.  S.  210,  5  S.  Ct.  423,  28 
U.  S.   (L.  ed.)   959. 

In  Woodruff  v.  North  Bloomfleld 
Gravel  Min.  Co.,  (1884)  18  Fed.  786,  the 
court  said :  "  The  provision  in  the  act 
of  admission  may  not  be  valid  as  a  mere 
"compact  between  the  United  States  and 
Ihe  new  state,  but  it  is  valid  as  an  Act 
of  Congress,  passed  by  virtue  of  its  con- 
stitutional power  to  regulate  commerce 
among  the  states  and  with  foreign  nations, 
and  its  authority  to  establish  post- roads. 
The  conditions  thus  imposed  upon  Cali- 
fornia by  the  Act  of  Congress  admitting 
"her  into  the  Union  cannot  be  lawfully 
violated  by  obstructing,  mucli  less  destroy- 
ing, the  navigation  of  her  rivers  and  bays 
for  purposes  [discharging  mining  d£b*ris 
into  navigable  waters]  having  no  relation 
to  facilitating  nagivation  or  commerce. 
"The.  power  of  Congress-  to  regulate  com- 
merce between  the  states  would  also, 
doubtless,  enable  it,  by  proper  legislation, 
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(2)  Ownership  and  Chants  of  Lands  Under  Navigable  Waters  and  Shores. 
— Lands  underlying  navigable  waters  within  the  several  states  belong  to  the 
respective  states  in  virtue  of  their  sovereignty  and  may  be  used  and  dis- 
posed of  as  they  may  direct,  subject  always  to  the  rights  of  the  public  in 
such  waters  and  to  the  paramount  power  of  Congress  to  control  their  navi- 
gation bo  far  as  may  be  necessary  for  the  regulation  of  commerce  among 
the  states  and  with  foreign  nations,  and  that  each  new  state,  upon  its 
admission  to  the  Union,  becomes  endowed  with  the  same  rights  and  powers 
in  this  regard  as  the  older  ones. 

Soott  v.  Lattig,  (1913)  227  U.  S.  229,  33  S.  Ct.  242,  57  U.  S.  (L.  ed.)  490. 

"It  is  the  settled  law  of  this  country  that  the  ownership  of  and  dominion 
and  sovereignty  over  lands  covered  by  the  tide  waters,  within  the  limits 
of  the  several  states,  belong  to  the  respective  states  within  which  they 
are  found,  with  the  consequent  right  to  use  or  dispose  of  any  portion 
thereof,  when  that  can  be  done  without  substantial  impairment  of  the 
interest  of  the  public  in  the  waters,  and  subject  always  to  the  paramount 
right  of  Congress  to  -control  their  navigation  so  far  as  may  be  necessary 
for  the  regulation  of  commerce  with  foreign  nations  and  among  the  states. 
This  doctrine  has  often  been  announced  by  this  court,  and  is  not  questioned 
by  counsel  of  any  of  the  parties." 

Illinois  Cent.  R.  Co.  v.  Illinois,  (1892)  Congress  comprehends  only  the  use  of  the 

146  U.  S.  435,   13   S.  Ct.   110,  36  U.   S.  water,    and    in    no    way    diminishes    the 

(L.   ed.)    1018,   modifying   and   affirming  right  of  the  state  as  the  owner  of  the  soil. 

(1888)  33  Fed.  730.  It  is  a  right  to  regulate,  but  grants  no 

property  interest  and  impairs  no  rights 

Upon  the  Declaration  of  Independence  of  the  state,  because  the  powers  not  dcle- 
in  1776  the  people  of  the  state  of  New  gated  to  the  United  States  by  the  Const i- 
York,  as  the  successor  of  their  former  tution  nor  prohibited  by  it  to  the  state:* 
sovereign,  were  invested  with  all  the  pre-  are  reserved  to  the  state  respectively  or 
rogative  rights  of  the  king  of  England,  to  the  people.  Rumsey  v.  New  York,  etc., 
and  so  became  the  owner  of  the  soil  under  R.  Co.,  (1892)  63  Hun  200,  17  N.  Y.  S. 
the  waters  of  the  Hudson  river,  below  672,  affirmed  (1893)  137  N.  Y.  563,  23 
high-water  mark,  as  far  up  as  the  tide  N.  E.  338. 
ebbs  and  flows.    The  power  bestowed  upon 

Grant  of  shores  of  seas,  bays  and  rivers —  The  several  states  may  grant  the 
right  to  the  shores  of  the  seas,  bays,  and  rivers,  if  not  previously  appro- 
priated by  grant,  prescription,  or  otherwise;  provided,  the  exercise  of  an 
exclusive  right,  thus  granted,  does  not  infringe  upon  the  rights  of  the 
government  of  the  United  States,  in  its  power  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states." 

Galveston   v.   Menard,    (1859)    23   Tex.  right  to  the  soil  thereof,  and  to  the  full 

392,  holding  that  a  grant  by  the  republic  ownership  of  the  same,  just  as  if  it  had 

of  Texas  of  part  of  the  Galveston  bay,  been  dry  land,  was  not  in  conflict  with  the 

usually  covered  with  salt  water,  called  the  powers  of  Congress  under  this  clause, 
"flats,"  and  thereby  vesting  an  exclusive 
10  F.  6.  A.— 20 
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Grant  of  tide-water  marshes  with  power  to  drain. — A  state  statute  granting 
to  a  corporation  the  right  of  property  in  the  tide-water  marsh  lands,  with 
power  to  reclaim  and  drain,  from  time  to  time,  as  should  appear  expedient, 
all  or  any  portion  of  the  wet  or  overflowed  lands  and  tide- water  marshes  on 
or  adjacent  to  Staten  Island  and  Long  Island,  except  such  portions  of  the 
same  as  were  included  within  the  corporate  limits  of  any  city,  and  to  con- 
struct, maintain,  and  use  all  dykes,  dams,  ditches,  drains,  sluices,  engines, 
pumps,,  and  other  works  necessary  or  convenient  for  that  purpose,  is 
obnoxious  to  this  clause. 

Coxe  «?.  State,  (1895)  144  N.  Y.  401,  39  N.  E.  400. 

(3)  Power  to  Make  Improvements  and  to  Exact  Tolls. —  The  improve- 
ment of  harbors,  bays,  and  navigable  rivers  within  the  states  falls  within 
the  class  of  cases  of  a  local  nature  or  operation  in  which  the  states  may 
adopt  regulations  in  the  absence  of  congressional  action.  The  control  of 
Congress  over  them  is  to  insure  freedom  in  their  navigation,  so  far  as  that 
is  essential  to  the  exercise  of  its  commercial  power.  Such  freedom  is  not 
encroached  upon  by  the  removal  of  obstructions  to  their  navigability  or  by- 
other  legitimate  improvement.  The  states  have  as  full  control  over  their 
purely  internal  commerce  as  Congress  has  over  commerce  among  the  sev- 
eral states  and  with  foreign  nations;  and  to  promote  the  growth  of  that 
internal  commerce  and  insure  its  safety  they  have  an  undoubted  right  to 
remove  obstructions  from  their  harbors  and  rivers,  deepen  their  channels, 
and  improve  them  generally,  if  they  do  not  impair  their  free  navigation 
as  permitted  under  the  laws  of  the  United  States,  or  defeat  any  system  for 
the  improvement  of  their  navigation  provided  by  the  general  government. 
Legislation  of  the  states  for  the  purposes  and  within  the  limits  mentioned 
does  not  infringe  upon  the  commercial  power  of  Congress. 

Mobile  County  v.  Kimball,   (1880)    102  ■    The  improvement  of  a  navigable  river 

U.  S.   699,  26  U.   S.    (L.   ed.)    238.     See  connected  with  the  ocean  and  constituting 

also   Sands  u.  Manistee  River  Imp.  Co.,  a  navigable  water  of  the  United  States, 

(1887)   123  U.  S.  295,  8  S.  Ct.  113.  31  U.  but   lying   entirely   within   a  state,   is   a 

S.     (L.    ed.)     149,    affirming    (1884)     53  matter  local  in  its  nature,  and  such  im- 

Mich.  593,  19  N.  W.   199.  provement  may  be  made  by  or  under  the 

authority  of  the  state  so  long  as  the  free 

A  state    has  the  right,  in  the  absence  navigation  of  the  river  as  jt  may  be  per- 

of   regulation   by   Congress,   to   establish,  mitted  by  the  laws  of  the  United  States 

manage,  and  carry  on  works  and  improve-  is   not   impaired   or  any   system   for   its 

ments  of  a  local  character  though  neces-  improvement  provided  by  the  general  gov- 

sarily   more   or   less   affecting   interstate  ernment  is  not  interfered  with  or  defeated, 

and  foreign  commerce.     Ouachita  Packet  Stockton  v.  Powell,  (1892)  29  Fla.  1. 
Co.   v.  Aiken,    (1887)    121   U.   S.   447,   7 
S.  Ct.  907,  30  U.  S.   (L.  ed.)  976,  affirm- 
ing (1883)  16  Fed.  890. 

By  a  municipal  corporation — In  the  absence  of  congressional  action  a 
municipal  corporation,  if  authorized  by  a  state  statute,  has  the  undoubted 
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right  to  make  such  improvement  in  a  navigable  river  in  aid  of  navigation 
as  in  its  judgment  is  required,  but  after  Congress  has  passed  a  law  on  the 
subject  and  thus  assumed  jurisdiction  over  it,  the  city  can  only  act  in  con- 
formity to  the  Act  of  Congress. 

Chicago  v.  Law,  (1893)  144  111.  578,  33  N.  E.  855. 

Granting  sole  right  of  navigation  to  improvement  company. —  The  river 
Penobscot  is  situated  entirely  within  the  state  of  Maine;  having  its  rise 
far  in  the  interior  of  the  state,  it  is  not  subject  to  the  tides  above  the  city 
of  Bangor  near  its  mouth.  Between  the  city  of  Bangor  and  Oldtown,  a 
distance  of  eight  miles,  the  Penobscot  passes  over  a  fall,  is  crossed  by  four 
dams  erected  for  manufacturing  purposes,  and  for  the  above  space  is  not . 
and  never  has  been  navigable,  but  there  is  a  railroad  from  Bangor  to  the 
steamboat  landing  at  Oldtown.  The  legislature  of  Maine  granted  to  cer- 
tain parties  authority  to  improve  the  navigation  of  the  Penobscot  river 
above  Oldtown,  and  further  provided  that  if  the  parties  should  perform 
the  conditions  of  the  grant,  "  the  sole  right  of  navigating  said  river  by 
boats  propelled  by  steam  from  said  Oldtown  so  far  up  as  they  shall  render 
the  same  navigable  is  hereby  granted  to  them  for  the  term  of  twenty  year* 
from  and  after  the  completion  of  the  improvement. ' '  It  was  held  that 
this  statute  was  not  in  conflict  with  the  commerce  clause. 

Veazie  v.  Moor,  (1852)  14  How.  571,  14  U.  S.  (L.  ed.)  545,  affirming  (1850)  32 
Me.  343,  (1849)  31  Me.  360. 

The  exaction  by  a  state  of  tolls  for  passing  through  improved  waters  of  the 
state,  as  compensation  for  the  use  of  artificial  facilities  constructed,  is  not 
an  interference  with  interstate  and  foreign  commerce. 

Huse  v.  Glover,  (1886)    119  U.  S.  548,  such  cases  is  considered  merely  as  com- 

7    S.    Ct.    313,    30  U.    S.    (L.    ed.)    487,  pensation  for  the  additional  facilities  thus 

wherein  the  court  said  that  the  question  provided  in  the  navigation  of  the  waters." 

how  the  highways  of  a  state,  whether  on  Gloucester    Ferry    uo.    v.     Pennsylvania, 

land  or  water,  shall  he  hest  improved  for  (1885)    114  U.  <S.  214,  5  S.  Ct.  826,  29 

the  public  good  is  a  matter  for  state  deter-  U.  S.   (L.  ed.)   158. 
mination,  subject  always  to  the  right  of 

Congress    to    interpose    when    the    state  An  improvement  made   in  a  navigable 

action  is  deemed  to  be  encroaching  upon  river  under  the  authority  of  a  state  statute 

its  power  over  them  as  a  means  of  inter-  by  the  construction   of  a  boom   and   its 

state   and    foreign   commerce.     Affirming  works,    and    the    exaction    of    reasonable 

(1883)   15  Fed.  292.  charges  for  the  use  of  such  work,  includ- 
ing fees  of  state  officials  for  inspecting  and 

"The  cases  where  a  tax  or  toll  upon  scalng,-is  not  -a  burden   upon   interstate 

vessels  is  allowed  to  meet  the  expenses  commerce.    "  The  state  has  a  right  to  im- 

incurred  in  improving  the  navigation  of  prove   the   water-ways   within    its   limits 

waters  traversed  by  them,  as  by  the  re-  and  to  make  reasonable  charges  for  the 

moval  of  rock 8,  the  construction  of  dams  use  of  such  improvements,  at  least  until 

and  locks  to  increase  the  depth  of  water  Congress  interferes,  and  either  itself  as- 

nnd  thus  extend  the  line  of  navigation,  or  sumes    control    of    the    improvements    or 

the   construction   of  canals   around   falls,  compels    their    removal."      Lindsav,    etc., 

rest  upon  a  different  principle  rfrom  that  Co.  r.  Mullen,   (1900)    176  U.  S.  148,  20 

of  a  tax  on  transportation].    The  tax  in  S.  Ct.  325,  44  U.  S.  (L.  ed.)  400. 
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A  state  has  the  constitutional  power  to  citizens  of  the  United  States,  without  any 

improve  the  navigation  of  her  rivers,  and  tax,  duty,  impost  or  toll  thereof  imposed 

consequently  the  power  is  vested   in  her  by  the  state,  has  the  power  to  impose  an 

to  judge  of  the  expediency  and  to  provide  impost,  tax,  duty,   or  toll  for   the  navi- 

for  the  completion  of  such  works  of  public  gation  of  any  of  her  public  rivers  in  order 

improvement.    Whether  a  state,  under  a  to   reimburse   expenditures   made   by   her 

law  admitting  her  into  the  Union  provid-  in  improving  the  navigation,  or  for  any 

ing   that    the   navigable    rivers   shall    be  other  purpose,  qucere.     Homochitto  River 

common  highways  and  forever  free  as  well  v.  Withers,  (1855)   20  Miss.  21. 
to  the  inhabitants  of  the  state  as  other 

Effect  of  establishing  a  port  of  delivery. — A  state  statute  imposing  tolls  on 
vessels  to  pay  for  improving  the  navigation  of  a  river  is  not  an  attempt 
to  regulate  commerce.  The  establishment  by  an  Act  of  Congress  of  a 
port  of  delivery  on  the  river  is  not  an  exercise  of  the  power  of  Congress 
to  regulate  commerce  which  conflicts  with  such  a  statute. 

Thames  Bank  v.  Lovell,  (1847)  18  Conn.  500.  See  also  Kellogg  t?.  Union  Co., 
(1837)   12  Conn.  7. 

Improvements  by  persons  or  corporations. — A  state  has  the  power  to  improve 
her  rivers  by  making  them  navigable,  and  to  charge  tolls  for  the  use  of 
them.  And  a  state  statute  incorporating  a  navigation  company  with  the 
right  to  collect  tolls  for  steamboats,  etc.,  passing  through  the  locks,  does 
not  violate  this  clause. 

McReynolds  v.  Smallhouse,   (1871)   8  Bush   (Ky.)   447. 

Until  Congress  shall  see  proper  to  legislate  upon  the  same  subject,  a  state  has 
the  power  to  improve  her  waterways  by  the  removal  of  obstructions  from 
their  channels  for  the  purpose  of  improving  navigation,  and  to  authorize 
persons  or  corporations  making  improvements  to  collect  reasonable  tolls 
for  the  increased  facilities  thus  afforded  to  travel  and  transportation. 

Morris  v.  State,  (1884)   62  Tex.  739.  made  by  the  company,  is  not  void  as  t. 

burden  on  commerce,  though  the  improve- 

A    Wisconsin    statute    incorporating    a  ments   are   in   the   main   channel   of    the 

company  for  the  declared  purpose  of  im-  river,    and   have   been   so  made   that,   in 

proving  the  navigation  of  the  Wisconsin  navigating  the  river  with  rafts  of  lumber, 

river  between  certain  points,  and  author-  persons   running  lumber   down   the   river 

izing  the  company  to  erect  and  maintain  are  compelled  to  run  the  same  over  and 

such  dams  and  piers  at  such  points  on  the  through    the   improvements    of   the    com- 

river  between  the  termini  as  should  seem  pany  in  order  to  get  to  market.     Until 

necessary  for  the  suitable  improvement  of  Congress  exercises  its  power  over  the  sub- 

the  navigation  of  the  river,  and  to  demand  ject,  the   improvements   legalized  by  the 

and   receive  tolls  upon   all   lumber,  logs,  state    cannot    be    called    in    question    by 

shingles,  etc.,  which  should  pass  over  and  private   parties.      Wisconsin    River   Imp. 

through  all  and  any  of  the  improvements  Co.  «.  Man  son,  (1877)  43  Wis.  255. 

(4)  Grant  of  Exclusive  Navigation. —  Statutes  granting  to  certain  per- 
sons the  exclusive  navigation  of  all  the  waters  within  the  jurisdiction  of 
the  state,  with  boats  moved  by  fire  or  steam,  for  a  term  of  years,  are 
repugnant  to  this  clause,  so  far  as  those  statutes  prohibit  vessels  licensed, 
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according  to  Acts  of  Congress,  for  carrying  on  the  coasting  trade,  from 
navigating  the  said  waters  by  means  of  fire  or  steam. 

Gibbons  v.  Ogden,  (1824)   9  Wheat.  1,  6  U.  S.   (L.  ed.)  23. 


(5)  Power  to  Obstruct  Navigable  Waters. —  Waters  navigable  in  them- 
selves in  a  state,  and  connecting  with  other  navigable  waters  so  as  to  form 
a  waterway  to  other  states  or  foreign  nations,  cannot  be  obstructed  or 
impeded  so  as  to  impair,  defeat,  or  place  any  burden  upon  a  right  to 
their  navigation  granted  by  Congress. 


Harmon  r.  Chicago,  (1893)  147  U.  S. 
411,  15  8.  Ct.  306,  37  U.  S.  (L.  ed.)  216, 
reversing  (1892)  140  111.  374,  29  N.  E. 
742. 

The  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  all  other  things 
aside,  affords  ample  protection  to  the 
right  of  every  citizen  to  the  free  naviga- 
tion of  the  river,  whether  the  current  be 
in  one  state  or  another,  without  fear  of 
hindrance  or  burdens  imposed  by  such 
states.  State  r.  Muncie  Pulp  Co.,  ( 1907 ) 
119  Tenn.  47,  104  S.  W.  437. 

Under  the  power  conferred  upon  Con- 
gress by  the  Constitution  to  regulate 
commerce,  the  United  States  possesses, 
provided  Congress  sees  fit  to  exercise  it, 
the  right  to  control  all  structures  and 
works  which  interfere  in  any  manner  with 
the  navigable  capacity  of  navigable  waters 
of  the  United  States,  which,  either  by 
themselves  or  in  connection  with  other 
waters,  form  channels  for  interstate  com- 
merce. In  the  absence,  however,  of  legis- 
lation by  Congress  forbidding  the  states 
to  authorize  works  of  that  nature,  the 
states  have  very  frequently,  by  legislative 
acts,  granted  rights  to  corporations  and 
others  to  bridge  navigable  streams,  to  erect 
dams,  booms,  wharves,  piers,  and  other 
works,  which  practically  interfered  with 
or  abridged  the  navigability  of  streams 
over  which  Congress  had  the  right  to 
exercise  jurisdiction.  In  the  absence  of 
congressional  legislation  the  federal  power, 
in  the  language  of  the  courts,  is  dormant, 
but  capable  of  assertion  by  Congress  at 
any  time ;  and  when  so  asserted  the  power  • 
of  Congress  is  supreme,  and  its  laws,  if 
in  conflict  with  state  laws  upon  the  same 
subject  are  naramount.  Navigable  Waters, 
(1899)  22  Op.  Atty.-Gen.  335. 


The  right  of  eminent  domain  over  the 
shores  and  the  soil  under  the  waters 
resides  in  the  state  for  all  municipal  pur- 
poses, and  within  the  legitimate  limita- 
tions of  thia  right  of  power  of  the  state 
is  absolute,  and  an  appropriation  of  the 
shores  and  lands  is  lawful.  In  the  exer- 
cise of  this  right  the  state  may  directly, 
or  indirectly  by  delegation,  authorize  the 
construction  of  bridges,  piers,  wharves,  or 
other  obstructions  in  navigable  waters. 
Such  obstructions  are  not  nuisances,  be- 
cause that  cannot  be  a  nuisance  which  is 
done  by  lawful  authority.  It  is  only 
when  the  exercise  of  this  power  of  eminent 
domain  comes  in  collision  with  the  para- 
mount authority  of  the  United  States 
that  it  is  inhibited  and  impotent.  The 
power  of  the  state  ends  where  that  of 
the  national  sovereignty  begins;  but  until 
Congress  has  asserted  its  power  to  regu- 
late commerce,  and  by  legislation  has 
assumed  to  restrict  the  jurisdiction  of  the 
state  over  its  navigable  waters,  no  con- 
flict can  arise,  and  the  authority  of  the 
state  is  comprehensive.  Ormerod  v.  New 
York,  etc.,  R.  Co.,  (1882)  13  Fed.  370. 
See  Silliman  v.  Hudson  River  Bridge  Co., 
(1857)  4  Blatchf.  (U.  S.)  74,  22  Fed.  Caa, 
No.  12.851,  (1859)  4  Blatchf.  (U.S.)  395, 
Fed.  Cas.  No.  12,852,  (1861)  1  Black 
582,  17  U.  S.  (L.  ed.)  81,  (1862)  5 
Blatchf.  (U.  S.)  56,  6  Ted.  Cas.  No.  2,983, 
(1864)  2  Wall.  403,  17  U.  S.  (L.  ed.)  876; 
Silliman  r.  Trov,  etc..  Bridge  Co.,  (1873) 
11  Blatchf.  (U.'S.)  274,  22  Fed.  Cas.  No. 
12,853. 

No  state  can  obstruct  a  navigable 
stream  which  extends  to  other  states  or 
is  connected  with  a  river  or  lake  which 
falls  into  the  sea.  Palmer  r.  Cuvahoga 
Countv.  (1843)  3  MrLean  (V.  S.)  226, 
18  Fed.  Cas.  No.  10,688. 


(6)  Power  to  Prohibit  Obstructions. —  Congress  has  power  to  pass  laws 
for  the  regulation  of  the  navigation  of  public  rivers  and  to  prevent  any 
and  all  obstructions  therein,  but  until  it  does  pass  some  such  law  there 
is  no  common  law  of  the  United  Stales  which  prohibits  obstructions  and 
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nuisances  in  navigable  rivers  unless  it  be  by  the  maritime  law,  adminis- 
tered by  the  courts  of  admiralty  and  maritime  jurisdiction;  and  in  the 
absence  of  the  exercise  of  such  power  by  Congress  the  states  may  adopt 
regulations. 

Willamette  Iron  Bridge  Co.  v.  Hatch,  state  legislation,  the  states  may  by  law 

(1888)  125  U.  S.  8,  8  S.  Ct.  811,  31  U.  S.  prescribe   such   police  regulations  as  are 

(L.   ed.)    629,   reversing    (1884)    19  Fed.  necessary  to  prevent  obstruction  of  their 

347,  (1881)  6  Fed.  326,  780.  harbors  and  navigable  waters,  and  to  pro- 
vide  for   the   safety   of  vessels   lying    at 

Until    Congress    exercises    the    power  anchor    or    moving    thereon.      Green    v. 

S'ven    to  it  in  such  a  way  as  to  manifest  Steamer  Helen,    ( 1880)    1   Fed.   922. 
le  intention  to  supersede  or  contravene 

(7)  Liability  for  Marine  Torts. —  Until  Congress  makes  some  regulation 
touching  the  liability  of  parties  for  marine  torts  resulting  in  the  death 
of  the  persons  injured,  a  state  statute  providing  "  that  when  the  death  of 
one  is  caused  by  the  wrongful  act  or  omission  of  another,  the  personal 
representatives  of  the  former  may  maintain  an  action  therefor  against  the 
latter,  if  the  former  might  have  maintained  an  action,  had  he  lived,  against 
the  latter  for  an  injury  for  the  same  act  or  omission,' '  applies,  and,  as  thus 
applied,  it  constitutes  no  encroachment  upon  the  commercial  power  of 
Congress. 

Sherlock  v.  Ailing,  (1876)  93  U.  S.  104,  ations  of  commerce,  is  of  obligatory  force 
23  U.  S.  (L.  ed.)  819,  wherein  the  court  upon  citizens  within  its  territorial  juris- 
said:  "The  legislation  of  a  state,  not  diction,  whether  on  land  or  water  or  en- 
directed  against  commerce  or  any  of  its  gaged  in  commerce,  foreign  or  interstate, 
regulations,  but  relating  to  the  rights,  or  in  any  other  pursuit."  See  also  The 
duties  and  liabilities  of  citizens,  and  only  Hamilton,  (1907)  207  U.  S.  398,  28  S.  Ct. 
indirectly  and  remotely  affecting  the  oper-  133,  52  U.  S.  (L.  ed.)  264. 

(8)  Declaring  Small  Streams  Navigable. —  Small  streams  declared  navi- 
gable by  state  statutes,  for  the  purpose  of  preserving  them  for  the  use 
of  saw  logs  and  various  kinds  of  small  water  craft  and  to  prevent  people 
from  putting  dams  across  them,  are  not  made  navigable  streams  within 
the  meaning  of  any  constitutional  provision,  treaty,  or  ordinance  of  the 
United  States. 

Duluth  Lumber  Co.  v.  St.  Louis  Boom,  etc.,  Co.,  (1883)    17  Fed.  424. 

(9)  Rules  of  Navigation  as  to  Displaying  Lights. —  A  state  statute 
requiring  a  light  to  be  suspended  in  the  rigging  at  least  twenty  feet  above 
deck,  as  a  rule  of  navigation  is  doubtless  binding  upon  her  own  courts,  but 
cannot  regulate  the  decisions  of  the  federal  courts  administering  the  gen- 
eral admiralty  law.  They  can  be  governed  only  by  the  principles  peculiar 
to  that  system,  as  generally  recognized  in  maritime  countries,  modified  by 
Acts  of  Congress  independently  of  local  legislation* 
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The  Steamboat  New  York  v.  Rea,  (1865)  steamboat  navigating  at  night  shall  carry 

18  How.  225,  15  U.  S.   (L.  ed.)   359.  one  or  more  signal  lights.    Each  state  may 

pass  such  laws  affecting  commerce,  to  op- 

A  New  York  statute  enacted  in  1826,  erate  within  its  own  limits,  not  in  direct 

which  required  every  steamboat  navigating  conflict  with  the  provisions  of  the  Consti- 

the  rivers  and  lakes  of  the  state  in  the  tution  of  the  United  States  or  Congress, 

night  time  to  carry  and  show  two  good  as  are  necessary  for  the  life,  the  health, 

lights,  one  near  her  bow  and  the  other  near  the  personal  rights,  and  the  property  of 

her  stern,  was  held  to  be  valid  and  ob-  its  citizens,  and  those  enjoying  its  pro- 

ligatory  upon  such  vessels  whether  navi-  tection.     In  such  statutes,   a   state  may 

gating  from  place  to  place  in  the  state,  or  lawfully  add  to  the  requirements  already 

from  foreign  states,  under  a  coasting  11-  made  by  an  Act  of  Congress  on  the  subject 

cense,  notwithstanding  the  subsequent  en-  of  navigation.  Pitch  v.  Livingston,  (1851) 

actment  of  Congress  in  1838,  that  every  4  Sandf.  (N.  Y.)  492. 

(10)  Prohibiting  Emission  of  Dense  Smoke  from  Boats. —  A  municipal 
ordinance  providing  that  "  the  owner  or  owners  of  any  boat  or  locomotive 
engine,  and  the  person  or  persons  employed,  as  engineer  or  otherwise,  in 
the  working  of  the  engine  or  engines  in  said  boat,  or  in  operating  such 
locomotive,  and  the  proprietor,  lessee,  and  occupant  of  any  building,  who 
shall  permit  or  allow  dense  smoke  to  issue  or  be  emitted  from  the  smoke- 
stack of  any  such  boat  or  locomotive,  or  the  chimney  of  any  building, 
within  the  corporate  limits,  shall  be  deemed  and  held  guilty  of  creating  a 
nuisance,  and  shall,  for  every  such  offense,  be  fined  a  sum  not  less  than 
five  dollars  nor  more  than  fifty  dollars,"  does  not  impose  any  restraint 
on  the  use  of  vessels,  although  engaged  in  general  commerce,  other  than  is 
consistent  with  law.  At  most  it  purports  only  to  regulate  their  use  in 
such  manner  as  may  not  produce  effects  detrimental  to  property  and  busi- . 
ness,  nor  become  a  personal  annoyance  to  the  public  at  large  within  the 
city.  The  existence  of  a  power  in  Congress  to  control  the  harbor  and  the 
towing  in  and  out  of  merchant  vessels  engaged  in  commerce  with  foreign 
nations  and  with  the  several  states,  does  not,  of  itself,  prevent  local  legis- 
lation for  the  security  of  property,  and  the  health,  comfort,  and  conven- 
ience of  the  people  in  a  municipality.  It  is  only  repugnant  and  interfering 
state  legislation  that  must  give  way  to  the  paramount  laws  of  Congress 
constitutionally  enacted. 

Harmon  v.  Chicago,  (1884)   110  111.  405. 

(11)  Anchorage  of  Vessels. —  So  much  of  a  state  statute  as  declares  in 
what  parts  of  the  waters  of  the  state  it  shall  not  be  lawful  for  vessels  to 
anchor,  is  a  constitutional  exercise  of  the  rights  of  state  legislation. 

Green  v.  Steamer  Helen,  (1880)    1  Fed.  922. 

(12)  Harbor  Regulations  —  (a)  Fees  of  Masters  and  Wardens. —  A  state 
statute  enacting  that  the  master  and  warden  of  a  port  within  the  state 
should  be  entitled  to  demand  and  receive,  in  addition  to  other  fees,  the  sum 
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of  five  dollars  whether  called  on  to  perform  any  service  or  not,  for  every 
vessel  arriving  in  that  port,  is  void  as  a  prohibition  on  commerce. 


Southern  Steamship  Go.  v.  Portwardens, 
(1867)  6  Wall.  31,  18  U.  S.  (L.  ed.)  749, 
in  which  case  the  court  said:  "It  is 
claimed,  however,  that  the  tax  is  for  com- 
pensation to  the  master  and  wardens, 
whose  duty  it  is  to  perform,  when  called 
upon,  the  various  services  required  of  port 
wardens,  and  that  the  law  for  its  collec- 
tion stands,  therefore,  on  the  same  con- 
stitutional grounds  as  the  state  laws  au- 
thorizing the  collection  of  pilotage.  But 
there  are  two  answers  to  this  proposition. 
The  first  is,  that  no  Act  of  Congress  recog- 
nizes such  laws  as  that  of  Louisiana  as 
proper  and  beneficial  regulations,  while 
the  state  laws  in  respect  to  pilotage  are 
thus  recognized.  The  second  is,  that  the 
right  to  recover  pilotage  and  half  pilotage, 
as  prescribed  by  state  legislation,  rests  not 
only  on  state  laws  but  upon  contract.  Pi- 
lotage is  compensation  for  services  per- 
formed ;  half  pilotage  is  compensation  for 
services  which  the  pilot  has  put  himself 
in  readiness  to  perform  by  labor,  risk  and 
cost,  and  which  he  has  actually  offered  to 
perform.  But  in  the  case  before  us  there 
were  no  services  and  no  offer  to  perform 
%  any.  The  state  law  is  express.  It  sub- 
jects the  vessel  to  the  demand  of  the  mas- 
ter and  wardens,  'whether  they  be  called 
on  to  perform  any  service  or  not.'  M  Con- 
tra, Wardens  r/Ship  Martha  J.  Ward, 
(1859)    14  La.  Ann.  287. 

"  What  are  termed  harbor  dues  or  port 
charges,  exacted  by  the  state  from  ves- 
sels in  its  harbors,  or  from  their  owners, 
for  other  than  sanitary  purposes,  are  sus- 
tained. We  say  for  other  than  sanitary 
purposes,  for  the  power  to  prescribe  regu- 
lations to  protect  the  health  of  the  com- 
munity, and  prevent  the  spread  of  disease, 
is  incident  to  all  local  municipal  author- 
ity, however  much  such  regulations  may 
interfere  with  the  movements  of  commerce. 
But,  independently  of  such  measures,  the 
state  may  prescribe  regulations  for  the 
government  of  vessels  whilst  in  its  har- 
bors; it  may  provide  for  their  anchorage 
or  mooring,  so  as  to  prevent  confusion  and 
collision;  it  may  designate  the  wharves  at 
which  they  shall  discharge  and  receive 
their  passengers  and  cargoes,  and  require 
their  removal  from  the  wharves  when  not 
thus  engaged,  so  as  to  make  room  for 
other  vessels.  It  may  appoint  officers  to 
see  that  the  regulations  are  carried  out, 
and  impose  penalties  for  refusing  to  obey 
the  directions  of  such  officers;  and  it  may 
impose  a  tax  upon  vessels  sufficient  to 
meet  the  expenses  attendant  upon  the  ex- 
ecution of  the  regulations.  The  authority 
for  establishing  regulations  of  this  char- 
acter is  found  in  the  right  and  duty  of 
the  supreme  power  of  the  state  to  provide 


for  the  Bafety,  convenient  use,  and  undis- 
turbed enjoyment  m  of  property  within  its 
limits;  and  charges  incurred  in  enforcing 
the  regulations  may  properly  be  considered 
as  compensation  for  tne  facilities  thus 
furnished  to  the  vessels.  Gloucester  Ferry 
Co.  v.  Pennsylvania,  (1885)  114  U.  S.  214, 
5  S.  Ct.  826,  29  U.  S.  (L.  ed.)   158. 

A  Florida  statute  establishing  the  office 
of  harbor  master  for  the  port  of  Pensacola 
provider  "that  the  harbor  master  shall 
nave  power  to  demand  and  receive  from 
the  commanders,  owners,  or  consignees, 
or  either  of  them,  of  every  vessel  that  may 
enter  the  port  of  Pensacola  and  load  or  un- 
load, or  make  fast  to  any  wharf,  the  fol- 
lowing fees,  viz.:  For  any  vessel  draw- 
ing less  than  ten  feet,  the  sum  of  five 
dollars;  and  for  any  vessel  drawing  more 
than  ten  feet,  the  sum  of  one  dollar  for 
each  additional  foot:  Provided,  This  sec- 
tion shall  not  extend  to  fiats,  keel-boats, 
steamboats  or  other  vessels  regularly  em- 

?loyed  in  the  trade  between  the  port  of 
ensacola  and  the  ports  in  the  states  of 
Alabama,  Louisiana,  and  Texas."  As  the 
Act  authorizes  the  collection  of  the  fees 
whether  the  officer  is  called  on  to  render 
any  service. or  not,  it  is  invalid.  Webb 
p.  Dunn,   (1882)   18  Fla.  723. 

A  New  Jersey  statute  authorizing  the 
appointment  of  harbor  masters  and  in- 
spectors with  power  to  demand  and  re- 
ceive from  the  commanders  or  owners  of 
vessels  of  the  United  States  or  of  foreign 
nations  that  are  permitted  to  enter  the 
waters  of  the  bay  of  New  York,  or  in  the 
North  river  within  the  limits  of  Jersey 
City  and  Hoboken,  and  load  or  unload  or 
make  fast  to  any  wharf  therein,  one-half 
,one  per  cent,  per  ton;  and  also  on  for- 
eign ships  entering  said  port,  and  loading 
or  unloading  at  any  wharf  therein,  double 
the  amount  of  fees  above  specified,  is  re- 
pugnant to  this  clause.  Hackley  v.  Ger- 
aghty,  (1870)  34  N.  J.  L.  332,  in  which 
case  the  court,  commenting  on  Southern 
Steamship  Co.  v.  Portwardens,  (1867)  6 
Wall,  31,  18  U.  S.  (L.  ed.)  749,  said: 
"It  may  be  said  that  our  Act  is  unlike 
the  Louisiana  Act,  in  that  the  latter  ex- 
pressly provides  that  the  port  wardens 
shall  be  entitled  to  demand  and  receive 
their  fees,  whether  called  on  to  perform 
any  service  or  not,  for  every  vessel  arriv- 
ing in  the  port  of  New  Orleans,  and  ours 
contains  no  such  provision.  The  effect  of 
our  Act  is,  however,  the  same  as  if  the 
words  of  the  Louisiana  Act  had  been  con- 
tained therein.  The  commanders,  owners, 
and  consignees  of  all  ships  and  vessels 
which  come  within  the  limits  of  Jersey 
City  or  Hokoben,  and  load  or  unload  or 
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make  fast  to  any  whan  therein,  are  made 
liable  to  the  payment  of  the  prescribed 
fees."  Affirmed  in  Geraghty  r.  Hackley, 
(1872)    36  N.  J.  L.  459. 

A  New  York  statute  which  provides  that 
every  vessel  entering  the  port  of  New 
York,  which  "  loads  or  unloads,  or  makes 


fast  to  any  wharf  therein,"  shall,  within 
a  certain  time  thereafter,  pay  certain 
fees  to  certain  officers  denominated  "har- 
bor masters,"  which  fees  are  graduated 
by  the  tonnage  of  such  vessel,  is  valid. 
Benedict  t>.  Vanderbilt,  (1863)  25  How. 
Pr.  (N.  *.)  211. 


When  the  services  are  actually  rendered,  the  fees  allowed  are  not  inconsist- 
ent with  this  clause. 


New  Orleans  v.  Salvador  Prats,  (1845) 
10  Rob.    (La.)    459. 

A  New  York  statute  which  provides 
that  every  vessel  entering  the  port  of 
New  York,  which  "  loads  or  unloads,  or 
makes  fast  to  any  wharf  therein,"  shall, 
within  a  certain  time  thereafter,  pay  cer- 
tain fees  to  certain  officers  denominated 
"  harbor  masters,"  which  fees  are  grad- 
uated by  the  tonnage  of  such  vessel,  is 
valid.  The  harbor  masters'  fees  are  ex- 
acted, not  for  entering  or  anchoring  in 
the  harbor,  but  using  the  soil  "  by  loading 
or  unloading,  or  making  fast  to  wharves." 
As  much  service  may  be  rendered  by  them 
in  making  or  keeping  room  for  vessels 
arriving  at  the  wharves  where  they  un- 
load, as  if  they  had  done  some  positive 
act  in  placing  them  there.  Benedict  r 
\anderbilt,  (1863)  25  How.  Pr.  (X.  Y.) 
211. 

See  Harbor  Master  v.  Southerlan*' 
(1872)  47  Ala.  513,  in  which  it  was  held 
that  a  statute  and  ordinance  of  the  citv 


of  Mobile,  under  the  rule  that  a  statute  is 
to  be  so  construed,  if  possible,  as  to  make 
it  consistent  with  and  not  repugnant  to 
the  Constitution,  may  reasonably  be  in- 
terpreted to  mean  that  every  steamer  or 
sailing  vessel  that  may  come  within  the 
bay  of  Mobile,  or  within  the  corporate 
limits  of  the  city  of  Mobile,  for  the  pur- 
pose of  either  discharging  or  loading,  or 
both,  of  freight  of  any  description,  and 
anchor  in  the  lower  bay,  or  proceed  to  the 
city,  and  the  services  of  the  harbor  master 
or  port  wardens  or  either  of  them  become 
antl  are  necessary  to  station  said  steamer 
or  sailing  vessel,  or,  when  stationed,  to 
change  its  location,  or  when  any  other 
services  usually  rendered  by  such  officers 
become  necessary,  and  are  actually  ren 
dered,  or  offered  to  be  rendered,  then  such 
steamer  or  sailing  vessel  shall  be  subject 
to  the  rates  of  harbor  masters'  fees  men- 
tioned in  said  ordinance,  and  not  other- 
wise. So  construed,  said  Act* and  ordinance 
become  police  regulations  merely,  and  are 
relieved  from  all  constitutional  objections 


(b)  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden. —  A  stat- 
ute entitled  "  An  Act  to  forbid  the  assumption  of  the  title  of  port  warden  by 
persons  not  duly  appointed/ '  was  held  to  be  valid  as  applied  to  a  resident 
of  an  adjoining  state  appointed  a  port  warden  of  that  state  by  the  gov- 
ernor of  the  state,  who  exercised  his  powers  of  port  warden  in  his  place 
of  business  in  a  city  of  the  enacting  state. 

Curtin  r.  People,   (1882)   26  Hun  (N.  Y.)   564,  affirmed  (1882)   89  N.  Y.  621. 

(c)  Regulating  Accommodations  and  Stations  of  Vessels  and  Display  of 
Light. —  Municipal  ordinances  providing  that  no  vessel  shall  lie  in  a  thor- 
oughfare in  the  harbor  for  more  than  twenty-four  hours,  and  requiring  all 
vessels  anchored  in  the  harbor  to  keep  a  light  burning  on  board  from  dark 
until  daylight  suspended  conspicuously  amidships  twenty  feet  high  from  the 
deck,  were  held  valid.  Local  authorities  have  a  right  to  prescribe  at 
what  wharf  a  vessel  may  lie,  and  how  long  she  may  remain  there,  where 
she  may  unload  or  take  on  board  particular  cargoes,  where  she  may  anchor 
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in  the  harbor,  and  for  what  time,  and  what  description  of  light  she  shall 
display  at  night  to  warn  the  passing  vessels  of  her  position,  and  that  she 
is  at  anchor  and  not  under  sail.  They  are  like  to  the  local  usages  of 
navigation  in  different  ports,  and  every  vessel,  from  whatever  part  of  the 
world  she  may  come,  is  bound  to  take  notice  of  them  and  conform  to  them. 
And  there  is  nothing  in  the  regulations  referred  to  in  the  port  of  Charles- 
ton which  is  in  conflict  with  any  law  of  Congress  regulating  commerce, 
or  with  the  general  admiralty  jurisdiction  conferred  on  the  courts  of  the 
United  States. 

Cushing    v.    The    Ship    John    Fraser,  being  fairly  and  in  good  faith  employed 

(1858)    21  How.   187,   16  U.  S.    (L.  ed.)  in  receiving  or  discharging  their  cargoes: 

106.  and   shall   have   authority   to   determine 

how  far,  and  in  what  instance,  it  is  the 

A  New  York  statute  provides  that  "  each  duty  of  the  master  and  others  having 
harbor  master  shall  have  power,  within  charge  of  ships  and  vessels  to  accommo- 
the  district  assigned  to  him,  to  provide  date  each  other  in  their  respective  ata- 
and  assign  suitable  accommodations  for  all  tions."  In  so  far  as  it  establishes  a  har- 
ships  and  vessels,  and  to  regulate  them  in  bor  regulation,  or  creates  a  police  or  con- 
the  stations  they  are  to  occupy  at  the  stabulary  authority  to  prevent  overcrowd- 
wharves  or  in  the  stream,  and  to  remove  ing  and  confusion,  and  to  facilitate  equal 
from  time  to  time  such  vessels  as  are  not  rights  among  the  shipping  in  the  harbor, 
employed  in  receiving  or  discharging  their  the  statute  is  not  in  conflict  with  any  pro- 
cargoes,  to  make  room  for  such  others  as  vision  of  the  Constitution  either  of  the 
require  to  be  more  immediately  accom-  state  or  of  the  United  States,  nor  with 
modated  for  the  purpose  of  receiving;  or  any  provision  of  federal  law.  Tinken 
discharging  their  cargoes;  and  shall  have  Stillwagon,  (1878)  1  City  Ct.  (N.  Y.) 
power  to  determine  as  to  the  fact  of  their  391. 

(d)  Prohibiting  Deposit  of  Offensive  Matter. 

.A  New  York  statute  providing  that  it  within  the  jurisdiction  of  this  state,  or  in 

shall  not  be  lawful  for  any  person  or  per-  the  waters  of  Jamaica  bay,  is  one  in  the 

sons  to  throw  or  cast  any  dead  animals,  nature  of  a  police  regulation  not  designed 

carrion,  offal,  or  other  putrid  or  offensive  to  interfere  with  commerce  in  any  respect, 

matter  in  the  waters  of  the  North  and  and  in  no  way  encroaches  upon  the  power 

East  rivers'  adjoining  the  counties  of  Now  of  Congress  to   regulate  commerce.  New 

York,  Kings,  Port  Richmond,  or  in  the  York     t\     Ferguson,      (1881)      23     Hun 

bay   of    New    York,   or    in    Raritan    bay,  (N.  Y.)   594. 

(e)  Establishing  Harbor  Lines — A  state  may,  by  its  legislature,  or 
through  a  board  of  harbor  commissioners,  establish,  for  the  protection  and 
benefit  of  commerce  and  navigation,  harbor  lines  in  navigable  waters,  not 
inconsistent  with  any  legislation  of  Congress,  limiting  the  building  of 
wharves  and  other  structures  upon  lands  not  already  built  upon. 

Prosser  v.  Northern  Pac.  R.  Co.,  (1894)  152  U.  S.  64,  14  S.  Ct.  528,  38  U.  S. 
(L.  ed.)   352.     See  also  Grand  Trunk  R.  Co.  v.  Backus,   (1891)   46  Fed.  213. 

(f )  Surveys  and  Repairs  of  Vessels —  A  state  statute  making  it  the  duty 
of  the  masters  and  wardens  of  a  port  within  a  state  to  offer  their  services  to 
make  a  survey  of  the  hatches  of  all  seagoing  vessels  which  should  arrive 
at  that,  port,  and  which  declares  "  that  it  shall  be  unlawful  for  any  person 
other  than  the  said  master  and  wardens,  or  their  legally  constituted 


Abt.  I,  SEC.  8] 


CONSTITUTION 


603 


deputy,  to  make  any  survey  of  the  hatches  of  seagoing  vessels  coming  to 
said^port  of  New  Orleans,  or  to  make  any  survey  of  damaged  goods  com- 
ing on  board  of  such  vessels,  whether  such  survey  be  made  on  board  or  on 
shore,  or  to  give  certificates  on  orders  for  sale  of  such  damaged  goods  at 
auction,  or  to  do  any  other  of  the  acts  and  things  prescribed  by  law  for 
said  master  and  wardens  to  do  and  perform/ '  is  void  as  a  regulation  of 
commerce. 


Foster  v.  New  Orleans,  (1876)  94  U.  S. 
246,  24  U.  S.  (L.  ed.)  123,  reversing 
(1874)  26  La.  Ann.  105. 

A  New  York  statute,  if  it  conferred 
upon  the  port  warden  of  the  state  of  New 
York  the  exclusive  power  to  make  a  sur- 


vey of  vessels  deemed  unfit  to  proceed  to 
sea,  and  to  judge  of  the  repairs  which 
might  be  deemed  necessary  for  the  safety 
of  the  vessels  on  their  intended  voyages, 
would  violate  this  clase.  Master,  etc.,  v. 
Cartwright,  (1850)  4  Sandf.  (N.  /.)  23a. 


j.  Ferries —  (1)  Atithority  of  States  to  Establish  Ferries. —  The  power 
of  the  state  to  regulate  matters  of  internal  police  includes  the  establish- 
ment of  ferries  as  well  as  the  construction  of  roads  and  bridges. 


Gloucester  Ferrv  Co.  «.  Pennsylvania, 
(1885)  114  U.  S.  215,  6  S.  Ct.  826,  29 
TJ.  S.  (L.  ed.)  158.  See  also  Vallejo 
Ferrv  Co.  r.  Solano  Aquatic  Club,  (1913) 
165  Cal.  255,  131  Pac.  864,  Ann.  Cafl. 
1914C  1197. 

The  right  to  establish  and  regulate  fer- 
ries is  part  of  that  mass  of  legislation 
which  embraces  everything  within  the  ter- 
ritory of  a  state  not  surrendered  to  the 
general  government.  Conwav  v.  Taylor, 
(1861)  1  Black  634,  17  U/S.  (L.  ed.) 
191. 


State  legislatures  possess  the  power, 
within  the  limits  of  the  state,  to  establish 
and  regulate  ferries.  Mills  v.  St.  Clair 
County,  (1845)  7  111.  227. 

The  power  to  establish  and  regulate  fer- 
ries belongs  to  the  state.  Marshall  e. 
Grimes,   (1866)  41  Miss.  27. 

A  ferry  franchise  granted  by  a  munic- 
ipal corporation  is  not  void  as  an  attempt 
to  regulate  interstate  commerce.  Carrill 
v.  Campbell,  (1891)  108  Mo.  550,  117 
S.  W.  884. 


When  transportation  not  by  ferry. —  Conceding,  arguendo,  that  the  police 
power  of  a  state  extends  to  the  establishment,  regulation,  and  licensing  of 
ferries  on  a  navigable  stream,  being  the  boundary  between  two  states,  none 
of  the  cases  justifies  the  proposition  that  such  power  embraces  transporta- 
tion by  water  across  such  a  river  which  does  not  constitute  a  ferry  in  a 
strict  technical  sense. 


St.  Clair  County  v.  Interstate  Sand,  etc., 
Transfer  Co.,  (1904)  192  U.  S.  466,  24 
S.  Ct.  300,  48  U.  S.  (L.  ed.)  518,  wherein 
the  court  further  said :  "  Because  we  have, 
arguendo,  rested  our  conclusion  in  this 
case  upon  the  assumption  that  the  re- 
spective states  have  tlie  power  to  regu- 
late ferries  over  navigable  rivers  con- 
stituting  boundaries   between   states,   we 


must  not  be  understood  as  deciding  that 
that  doctrine,  which  undoubtedly  finds 
support  in  the  opinions  announced  in 
Fanning  r.  Gregoire,  (1853)  16  How. 
(U.  S.)  524,  and  Conway  v.  Taylor,  (1861) 
1  Black  (U.  S.)  603,  has  not  been  modi- 
fied and  the  rule  subsequently  laid  down 
in  the  Gloucester  Ferry  case  and  the  Cov- 
ington Bridge  case." 


(2)  Establishing  Ferry  Bates. —  In  the  case  of  a  ferry  between  two 
states,  not  operated  in  connection  with  railroads  and  not  part  of  continu- 
ous transportation,  each  state  has  the  power  to  regulate  the  ferriage 
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charges  from  its  own  shore.     As  to  establishing  round  trip  rates  and 
requiring  the  issue  of  round  trip  tickets,  quaere. 

Port  Richmond,  etc.,  Ferry  Co.  v.  Board  of  Chosen  Freeholders,  (1914)  234  U.  8. 
317,  34  S.  Ct.  821,  58  U.  S.   (L.  ed.)   1330. 

When  Congress  legislates  with  respect  to  interstate  ferries  state  legislation 
is  superseded,  and  the  inclusion  of  interstate  railroad  ferries  in  the  Act 
of  Congress  of  February  4,  1887,  prevents  the  operation  of  an  ordinance 
regulating  fares  on  such  ferries  even  as  applicable  to  persons  other  than 
railroad  passengers. 

New  York  Cent.,  etc.,  R.  Co.  v.  Board  of  Chosen  Freeholders,  (1913)  227  U.  S.  248, 
33  S.  Ct.  2*9,  57  U.  S.   (L.  ed.)  499. 

(3)  Exclusive  Grant  of  Ferry. —  An,  exclusive  ferry  grant  would  be 
abrogated  by  enactments  in  respect  to  the  establishment  of  ports,  the 
transportation  of  the  mail,  etc. ;  the  rule  being  that  legislation  by  Congress 
over  subjects  within  this  constitutional  power  is  necessarily  absolute  and 
exclusive,  superseding  and  controlling  all  state  regulations  directly  or 
incidentally  in  conflict  with  it. 

U.  8.  t>.  Jackson,   (1841)   4  N.  Y.  Leg.  Obs.  450,  26  Fed.  Cas.  Xo.  15,458. 

(4)  Effect  of  Acts  of  Congress  Licensing  Vessels. —  The  enrollment  of 
a  vessel  under  the  laws  of  the  United  States,  and  a  license  under  those 
laws  for  the  coasting  trade,  give  to  the  vessel  no  ferry  rights.  "  Undoubt- 
edly, the  states,  in  conferring  f erry  rights,  may  pass  laws  so  inf ringing  the 
commercial  power  of  the  nation  that  it  would  be  the  duty  of  this  court  to 
annul  or  control  them." 

Conway  t\  Taylor,  (1861)  1  Black  634,  ferries  transporting  persons  and  com- 
17  U.  S.  (L.  ed.)  191.  See  also  Chilvers  modities  across  a  river  flowing  between 
v.  People,  (1862)  11  Mich.  43,  as  to  a  two  states,  and  that  where  there  is  a  con- 
municipal  ordinance  imposing  a  license  flict  between  the  regulations  enacted  by 
on  the  business  of  keeping  a  ferry  or  Congress  and  those  of  the  states  on  the 
boat  for  transporting  persons  across  the  same  subject,  the  latter  must,  under  rhe 
Detroit  river  to  the  Canadian  shore.  mandate  of  the  Constitution,  yield  to  the 

former;   still,  a  power  of  this  character, 

Acts  of  Congress  providing  for  the  in-  so   long  exercised   without   question,   not 

speetion,  enrollment,  and  licensing  of  vea-  only   by    this   6tate,   but  by    every   other 

sels,  and  prohibiting  any  without  such  li-  state  similarly  situated  —  a  power  essen- 

censes  to  transport  passengers  and  goods  tially  local,  and  in  its  immediate  opera- 

on  the  lakes,  bays,  rivers,  and  all  other  tion    affecting    local    interests   only  —  de- 

navigable  waters  of  the  United  States,  do  pendent   for   its   judicious   exercise   upon 

not  deprive  the  states  of  power  to  regu-  local  knowledge  —  founded   on  the   juris- 

late  ferries  and  grant  ferry  privilege.*  to  diction   and  power  of  the  state  over  its 

their  own  citizens.  own  soil,  and  the  persons  and  property  of 

its    inhabitants,    and    necessary    for    the 

Newport  v.  Taylor,   (1855)    16  B.  Mon.  proper  exercise  of  its  rights  and  duties  for 

(Ky.)   792,  in  which  case  the  court  said:  the   protection   of   its   citizens   and    their 

"If  it  were  conceded  that  the  commercial  property,   as  well   as  for  the  safety   and 

power  vested  by  the  Constitution  in  the  convenience  of  others  passing  to  and  from 

Congress  of  the  United  States  might  be  its  territory  —  a  power  of  this  character, 

legitimately  exercised  in  the  regulation  of  whose    existence,    as    a    remnant    of    bov- 
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ereignty  left  in  the  states,  is  thus  sane-  express   or   by  necessary   implication,   of 

tioned    by   time,    thus    approved   by   con-  the  conflicting  j>ower,  or  to  any  greater 

siderations   of   fitness,    and   thus   demon-  extent  than  such  conflicting  power  is  ex- 

strated  by  necessity,  is     entitled  to  too  erted    under    the    clear    sanction    of    the 

much  respect  to  be  defeated  by  anything  Constitution." 
leas  than  an  unequivocal  assertion,  either 

Boats  wholly  engaged  on  ferries  within  a  state,  and  owned  in  such  state,  are 
subject  to  an  Act  of  Congress  requiring  steamboats  to  be  licensed  or 
inspected. 

U.  S.  v.  Jackson,   (1841)   4  N.  Y.  Leg.  structure  and  outfit  of  steam  vessels  has 

Obs.  450.  26  Fed.  Cas.  No.  15,-158,  wherein  no   necessary   application   to  ferries,   .and 

the  court  said :      "  If,  then,  this   statute  affects   them   only   whem    such   boats   are 

acts  upon  the  business  of  ferrying,  it  is  put  in  their  service.     Boats  used  upon  a 

indirectly,  and  because  proprietors  of  fer-  ferry  constitute  no  part  of  a  ferry  fran- 

ries  seek  to  employ  on  them  boats  subject  chise.     A  grant  of  a  ferry  by  the  state 

to  the  regulation  of  the  general  govern-  to  be  served  by  steamboats  alone,  would 

ment.     Congress  neither  assumes  to  r»?g-  not    connect   the   boats    with   the   grant, 

ulate  ferries  or  prescribe  regulations  pe-  so  as  to  impart  the  privileges  of  a  fran- 

culiar  to   ferries.     A   law  governing   the  ehise  in  respect  to  them." 

When  a  corporation  accepts  the  right  from,  the  state  to  ferry  across  a  navi- 
gable river  and  land  on  the  banks,  it  does  so  with  the  implied  understand- 
ing that  Congress  may  at  any  time  when  the  public  good  and  the  com- 
mercial interests  of  the  country  require  it,  in  the  exercise  of  the  power  to 
regelate  commerce,  authorize  a  bridge  to  be  erected,  dikes  to  be  placed  in 
the  river  to  change  the  current,  and  thus  facilitate  the  navigation  of  the 
river,  and  although  the  corporation  may  be  somewhat  damaged  in  its 
franchise,  no  action  can  be  maintained  for  the  recovery  of  such  damages. 

Mississippi  River  Bridge  Co.  v.  Lonergan,  (1879)  91  111.  517.  See  also  Lonergan 
c.  Mississippi  River  Bridge  Co.,  (1881)  2  McCrary  (U.  S.)  451. 

ft.  Wharves,  Piers,  and  Docks — (1)  Authority  to  Authorize  Con- 
struction. —  The  legislature  of  a  state  has  authority  to  authorize  the  con- 
struction of  piers,  etc.,  on  navigable  rivers  within  the  state  in  the  absence 
of  controlling  legislation  by  Congress. 

Pound  v.  Turck,  (1877)  95  U.  S.  464,  24  wharves  not  materially  obstructing  navi- 
U.  S.  (L.  ed.)  672.  gation.     Delaware,  etc.,  Canal  Co.  v.  Law- 

rence, (1873)  2  Hun  (N.  Y.)  163,  affirmed 
States   may  authorise  the  erection   of       (1874)    56  N.  Y.  612. 

Until  Congress  exercises  its  superior  right  of  control  over  public  water  high- 
ways, it  is  certain  that  a  state  bordering  thereon,  or  within  the  limits 
of  which  such  navigable  waters  are  located,  may  directly  or  through  the 
instrumentality  of  its  municipalities,  regulate  the  erection  of  wharves  and 
docks  and  like  structures  therein,  and  also  define  the  channel  bank  or  line 
of  navigability.  In  the  absence  of  regulations  by  Congress  or  the  state  or 
local  authorities,  the  riparian  proprietor  or  adjacent  owner  of  land  bor- 
dering upon  such  waters  may  erect  for  himself,  or  for  the  use  of  the 
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public,    docks   and   wharves   in   such   waters,   out  to   the   line   of   their 
navigability. 


Grand  Trunk  R.  Co.  t?.  Backus,  (1891) 
46  Fed.  213. 

It  is  competent  for  a  state  to  authorize 
the  construction  of  wharves  on  navigable 
streams  within  its  territorial  limits  even 
below  low- water  mark,  when  Congress  has 
not  passed  any  legislation  affecting  the 
right.    Savanah  t\  State,  (1848).  4  Ga.  26. 

Wharves  and  bridges  and  ferries  across 


streams  constituting  the  boundaries  be- 
tween states  may  be  established  and  reg- 
ulated by  the  states  in  the  absence  of 
legislation  on  the  same  subject  by  Con- 
gress, provided  no  burden  other  than  an. 
ordinary  charge  for  their  use  be  imposed 
upon  the  commerce  passing  over  them. 
Gulf,  etc.,  R.  Co.  v\  Dwyer,  (1890)  75 
Tex.  580,  12  6.  W.  1001,  16  Am.  St  Rep. 
926,  7  L.  R.  A.  478. 


(2)  Regulating  Use  of  Wharves. —  An  ordinance  regulating  the  use  of 
wharves  in  a  town,  and  forbidding  the  landing  of  vessels,  except  by  per- 
mission of  a  wharf  master,  at  any  point  within  the  town  other  than  between 
certain  designated  streets,  if  it  be  a  regulation  of  commerce,  is  one  which 
belongs  to  that  class  of  rules  which,  like  pilotage,  can  be  most  wisely  exer- 
cised by  local  authority,  and  is  valid  until  Congress  assumes  to 'establish 
regulations. 

Cincinnati,  etc.,  Packet  Co.  v.  Catlettsburg,  (1881)   105  U.  S.  563,  26  TJ.  S.  (L.  ed.) 
1169. 


(3)  Wharfage  Fees — (a)  Right  to  Collect — In  the  absence  of  legisla- 
tion by  Congress,  wharfage  is  governed  by  the  local  state  law.  By  the  state 
law  it  is  generally  required  to  be  reasonable,  and  by  that  law  its  reasonable- 
ness must  be  judged.  The  appropriation  of  the  wharfage  receipts  to  the 
objects  of  keeping  wharves  in  repair,  of  gradually  expending  them  as  addi- 
tions may  be  needed,  and  of  maintaining  a  police  for  their  protection,  and 
lights  for  their  better  enjoyment,  is  entirely  germane  to  the  purposes  of 
wharfage  facilities. 


Ouachita  Packet  Co.  v.  Aiken,  (1887) 
121  U.  S.  448,  7  S.  Ct.  907,  30  U.  S.  (L. 
ed.)  976,  affirming  (1883)  16  Fed.  890. 

A  municipal  corporation  owning  im- 
proved wharves  and  other  artificial  means 
which  it  has  provided  and  maintains,  at 
its  own  cost,  for  the  benefit  of  those  en- 
gaged in  commerce  upon  the  public  navi- 
gable waters  of  the  United  States,  is  not 
prohibited  by  the  National  Constitution 
from  charging  and  collecting  from  those 
using  its  wharves  and  facilities  such  rea- 
sonable fees  as  will  fairly  remunerate  it 
for  the  use  of  its  property.  Northwestern 
Union" Packet  Co.  v.  fet.  Louis,  (1879)  100 
U.  S.  427,  25  U.  S.  (L.  ed.)  688.  See  also 
Cincinnati,  etc.,  Packet  Co.  t\  Catletts- 
burg, (1881)  105  U.  S.  562/26  U.  8. 
(L.  ed.)    1169. 

The  state  harbor  commissioners  of  Cali- 


fornia are  charged  by  the  laws  of  that 
state  with  the  supervision  and  control  of 
the  wharves  and  landings  of  the  harbor  of 
San  Franoisco,  with  the  right  to  collect 
dockage,  wharfage,  rent,  or  toll.  The  im- 
position of  a  tell  or  charge  by  sucn  com- 
missioners on  merchandise,  being  the  prop- 
erty of  the  United  States,  passing  to  or 
over  the  wharves  at  San  Francisco,  is 
constitutional  and  valid;  the  charge  being 
for  a  service  rendered,  the  government  ifl 
not  entitled  to  such  service  free  of  toll. 
Such  toll  or  charge  is  not  a  tax  upon  or 
in  respect  to  interstate  traffic.  State  Toll 
on  Government  Property,  (1909)  23  Op. 
Atty.-Gen.  299. 

Wharfage  dues  which  are  a  reasonable 
compensation  for  the  use  of  the  wharves 
are  not  void  as  regulations  of  commerce. 
Leathers  v.  Aiken,  (1881)  9  Fed.  679. 
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.  State  statutes  regulating  the  rates  of  manifest  that  legislation  of  this  char- 
wharfage  are  not  invalid  as  regulations  acter  stands  upon  the  same  footing  with 
of  commerce  in  the  absence  of  any  law  of  the  pilot  laws;  and  state  laws  of  that 
the  United  States  upon  the  subject.  The  character,  when  not  in  conflict  with  any 
Canal-Boat  Ann  Ryan,  (1873)  7  Ben.  (U.  law  of  the  United  States,  are  upheld  by 
S.)   20,  1  Fed.  Cas.  No.  428.  reason   of   the  character   of  .the  subject 

The  Canal-Boat  Ann  Ryan,  (1873)  7  Ben. 

It  may  be  that  a  statute  regulating  the  (U.  S.)  20,  1  Fed.  Cas.  No.  428. 
rates  of  wharfage,  owing  to  the  intimate 

and  necessary  connection  of  the  subject-  Wharfage    charges    established    by    a 

matter  with  navigation,  is  a  regulation  municipal  ordinance  to  defray  the  expense 

of   commerce,   but   the  character   of   the  of  wharves  and  other  works  necessary  for 

subject  does  not  appear  to  be  such  as  to  the  loading  and  unloading  of  vessels,  and 

require  it  to  be  considered  to  be  within  to  secure  a  convenient  access  to  them,  are 

the    exclusive   legislative   jurisdiction   of  not  inconsistent  with  this  clause.    'First 

the  national  government.  On  the  contrary,  Municipality  v.  Pease,  (1847)  2  La.  Ann. 

owing  to  the  different  necessities  of  tne  538.     See  also  Worsley  v.  New  Orleans, 

various  ports,  the  varying  extent  of  the  (1844)  9  Rob.  (La.)  324,  and  Sweeney  v. 

demand  of  wharves,  according  to  locality,  Otis,  (1885)  37  La.  Ann.  520,  that  wharf - 

and  the  absence  of  any  uniform  rate  of  age  dues  are  not  regulations  of  commerce, 
cost  or  value  of  such  property,  it  seems 

(b)  Discriminating  Wharfage  Bates. —  A  statute  which  makes  a  distinc- 
tion of  wharfage  between  canal  boats  plying  on  the  waters  of  the  state 
exclusively  and  all  other  canal  boats  and  barges,  violates  this  clause  even  in 
the  absence  of  federal  legislation.  A  law  which  makes  such  a  distinction 
does  not  impose  on  vessels,  for  the  use  of  wharves,  a  mere  compensatory 
payment.    A  compensatory  payment  merely  must  be  general  and  uniform. 

Broeck  r.  The  Barge  John  M.  Welch,  (1880)  2  Fed.  369,  reversing  (1878)  9  Ben. 
(U.  S.)  507,  13  Fed.  Cas.  No.  7,359. 

(c)  Proportionate  to  Tonnage  of  Vessel. —  A  municipal  corporation  hav- 
ing by  the  law  of  its  organization  an  exclusive  right  to  make  wharves, 
collect  wharfage,  and  regulate  wharfage  rates,  cannot,  consistently  with  the 
Constitution  of  the  United  States,  charge  and  collect  wharfage  proportion- 
ate to  the  tonnage  of  the  vessel  from  the  owners  of  enrolled  and  licensed 
steamboats  mooring  and  landing  at  the  wharves  constructed  on  the  banks 
of  a  navigable  river. 

Keokuk  Northern  Line  Packet  Co.  v.  Keokuk,  (1877)  95  U.  S.  84,  24  U.  S.  (L.  ed.) 
377.    See  also  Vicksburg  *.  Tobin,  (1879)  100  U.  S.  432,  25  U.  S.  (L.  ed.)  690. 

Z.  Bridges — (1)  Authority  to' Erect  Bridges. —  Bridges  over  navigable 
streams  which  are  entirely  within  the  limits  of  a  state  are  of  the  class  of 
subjects  on  which  the  power  of  the  state  may  be  exercised  as  local  in  their 
nature  and  operation.  The  local  authority  can  better  appreciate  their 
necessity,  and  can  better  direct  the  manner  in  which  they  shall  be  used 
and  regulated,  than  a  government  at  a  distance. 

Eecanaba,  etc.,  Tran sp.  Co.  v.  Chicago,  Com.  v.  Breed,  (1827)  4  Pick.  (Mass.) 
(1882)    107  U.  S.  687,  2  S.  Ct.   185,  27       460. 


U.  S.    (L.  ed.)    442,  affirming    (1882)    12 

Fed.  777.    See  also  Com.  v.  New  Bedford  Uver  tne  navigable  waters  within  tne 

Bridge  Co.,  (1854)  2  Gray  (Mass.)  339;      boundaries   of    the    states,    Congress,    in 
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the  assertion  of  its  power  and  under 
the  Constitution  to  regulate  commerce 
among  the  several  states,  may  exercise 
control  to  the  extent  necessary  to  pro- 
tect, preserve,  and  improve  their  free 
navigation,  but  while  this  power  re- 
mains dormant  and  until  that  body 
acts,  the  states  have  plenary  author- 
ity over  bridges  across  them,  and  there 
is  nothing  in  the  ordinance  of  the  North- 
west Territory  of  1787  that  precludes 
them  from  exercising  that  authority. 
Muskingum  County  v.  Board  of  Public 
Works,  (1884)  39  Ohio  St.  633.  See  also 
Hutchinson  c.  Thompson,  (1839)  9  Ohio 
52. 

In  respect  to  domestic  navigable  streams 
which  rise,  run,  and  empty  within  the 
borders  of  the  state,  state  legislation  is 


unaffected  by  the  Constitution  of  the 
United  States  unless  it  is  in  conflict  with 
the  navigation  laws  of  some  other  enact- 
ments of  Congress,  and  a  state  may 
bridge  such  waters  upon  such  terms  and 
conditions  as  do  only  impair  or  diminish 
the  freedom  of  navigation  without 
destroying  the  right  altogether.  As  such 
a  stream  bears  a  necessary  relation  to 
the  commerce  of  the  country,  and  since 
the  state  has  not  only  delegated  to  Con- 
gress the  power  to  regulate  commerce,  but 
has  agreed  also  in  the  Constitution  "  that 
the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  cit- 
izens in  the  several  states,"  it  is  an  in- 
evitable deduction  that  the  legislative 
power  of  the  state  is  not  competent  to 
destroy  its  navigability.  Flanagan  v. 
Philadelphia,    (1862)    42  Pa.  St.  231. 


In  the  absence  of  congressional  legislation  on  the  subject,  the  state  may 
authorize  the  erection  of  a  bridge  across  any  navigable  water  therein,  as  it 
may  see  proper,  subject  to  the  power  of  Congress  to  abate  or  regulate  the 
same. 


Oregon  City  Transp.  Co.  v.  Columbia 
St.  Bridge  Co.,    (1892)    53  Fed.  550. 

Until  Congress  exercises  its  superior 
right  of  control  and  regulation,  the  states 
or  state  within  whose  territorial  limits 
navigable  waters  or  streams  are  located 
may  directly,  or  through  delegated  au- 
thority, authorize  the  erection  of  bridges 
across  the  same,  and  such  structures  are 
not  unlawful  until  so  declared  by  Con- 
gress. In  respect  to  such  structures  over 
navigable  waters  within  the  limits  of  a 
state,  nonaction  by  Congress  is  not  a 
declaration  that  such  waters  must  remain 
free  and  unobstructed,  but  that  the  state's 
authority  over  the  waters  may  be  exer- 
cised to  the  extent,  at  least,  of  permitting 
and  authorizing  the  establishment  of 
ferries  and  the  building  of  bridges  over 
them  necessary  or  convenient  for  either 
it«  local  or  interstate  commerce.  Rhea  v. 
Newport  News,  etc.,  R.  Co.,  (1892)  50 
Fed.  20. 

Bridges  over  navigable  waters  are  not 
of  such  national  character  as  to  exclude 
state  action  in  respect  thereto,  but  are, 
on  the  contrary,  of  such  local,  limited, 
and  special  character,  as  aids  to  com- 
merce, as  to  come  within  the  management 
and  authority  of  the  states  until  Con- 
gress intervenes  and  supersedes  this  ac- 
tion. Rhea  r.  Newport  News,  etc.,  R. 
Co.,    (1892)    50   Fed.   22. 

A  state  may  authorize  the  construction 
of  a  bridge  over  a  navigable  river,  and 
such   legislation   is   only  unconstitutional 


when  it  comes  in  collision  with  the  ex- 
clusive jurisdiction  o'f  Congress  in  the 
regulation  of  foreign  and  interstate  com- 
merce. Pennsylvania  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  (1873)  18  Int.  Rev.  Rec.  142, 
19  Fed.  Cas.  No.  10,963. 

"Neither  under  the  power  granted  by 
the  states  to  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes, 
nor  under  any  other  provision  of  the  Con- 
stitution, or  of  any  Act  of  Congress,  has 
this  power  of  the  states  over  the  navigable 
rivers  exclusively  within  them,  to  render 
them  useful  for  their  domestic  purposes, 
been  surrendered  or  designed  to  be  sur- 
rendered." Chicago  v.  McGinn,  (1869) 
51  111.  273. 

A  state  may  authorize  the  building  of 
a  bridge  or  other  structure  tending  to 
obstruct  the  navigation  of  a  navigable 
river  which  is  altogether  within  its  own 
boundary,  so  long  as  Congress  does  not 
interfere.  Green,  etc.,  River  Nav.  Co.  t\ 
Chesapeake,  etc.,  R.  Co.,  (1888)  88  Ky. 
1,  10  S.  W.  6,  2  L.  R.  A.  540. 

While  the  general  power  to  regulate 
commerce  with  foreign  nations  is  vested 
in  Congress,  still  where  the  subject-matter 
involved  is  a  tidal  river  so  situated  as 
not  to  be  in  the  line  of  general  commerce, 
and  Congress  has  not  exercised  its  power 
over  it,  the  state  may  exercise  the  power 
of  authorizing  the  erection  of  bridges  or 
dams  across  it  for  the  public  convenience 
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and  necessity.    State  v.  Leighton,  (1891) 
83  Me.  421,  22  Atl.  380. 

In  the  absence  of  any  restrictive  legis- 
lation on  the  subject  by  Congress,  the 
state  may  authorize  bridges  over  nav- 
igable streams,  by  statute  so  guarded  as 
to  protect  the  substantial  rights  of  navi- 
gation. Talbot  County  v.  Queen  Anne's 
County,  (1878)   50  Md.  261. 

The  grant  of  the  power  to  regulate 
•commerce  cannot  of  itself  operate  to  re- 


strain the  states  from  erecting  or  author- 
izing the  erection  of  structures  upon  the 
navigable  waters  within  their  limits 
which  may  impede  or  totally  obstruct  in 
the  particular  place  the  passage  of  ves- 
sels. The  states  have  the  power  to  erect 
or  authorize  the  erection  of  bridges  over 
navigable  waters  within  their  limits  so 
long  as  no  actual  legislation  of  Congress 
in  the  exercise  of  the  power  to  regulate 
commerce  is  contravened.  Dover  v.  Ports- 
mouth Bridge,   (1845)    17  N.  H.  224. 


To  erect  a  drawbridge  across  a  navigable  river  is  one  of  those  general 
powers  possessed  by  a  state  for  the  public  convenience,  and  may  be  exer- 
cised providing  it  does  not  infringe  on  the  federal  powers. 


Palmer  v.  Cuyahoga  County,  (1843)  3 
McLean  (U.  S.)  226,  18  Fed.  Cas.  No. 
10,688. 

A  bridge  with  a  draw,  which  shall  be 
opened  free  of  expense  for  every  vessel 
sailing  under  a  license,  as  a  coasting  ves- 


sel, affords  all  the  accommodations  neces- 
sary* for  the  citizens  in  the  vicinity  or  for 
travelers,  and  does  not  impede  the  naviga- 
tion in  any  essential  degree.  People  t\ 
Rensselaer,  etc.,  R.  Co.,  (1836)  15  Wend. 
(N.  Y.)   134. 


Across  the  month  of  a  cove. —  The  construction  of  a  bridge  across  the  mouth 
of  a  cove,  which  is  only  navigable  by  scows  or  other  flat-bottomed  boats, 
is  not  a  regulation  of  commerce. 


Groton  t;.  Hurlburt,  (1852)  22  Conn. 
178,  in  which  case  the  eourt  said :  "  Were 
it  necessary,  we  should  doubtless  hold 
that  the  commercial  powers  originally 
vested  in  the  states  of  the  Union,  so  far. 
certainly,  as  relates  to  commerce  within 
the  limits  of  the  states,  remain  unim- 
paired, except  so  far  '  j  the  Acts  of  Con- 
gress conflict  with  state  laws.  Here,  how- 
ever,   there   has    been    no    regulation    of 


Congress  whatever;  at  the  most,  it  could 
be  claimed  to  be  only  an  obstruction  to 
it.  But  on  the  facts  found,  it  is  not  an 
obstruction,  and  especially  to  the  com- 
merce which  may  be  regulated  by  Con- 
gress. So  that  it  comes  to  be  a  case 
where  the  state  may  act  according  to 
its  own  views  of  expediency  and  pro- 
priety." 


To  render  the  action  of  a  state  invalid  in  constructing  or  authorizing  the 
construction  of  bridges  over  one  of  its  navigable  streams,  the  general  gov- 
ernment must  directly  interfere  so  as  to  supersede  its  authority  and  annul 
what  it  has  done  in  the  matter. 


Escanaba,  etc.,  Transp.  Co.  v.  Chicago, 
(1882)  107  U.  S.  690,  2  S.  Ct.  185,  27 
U.  S.  (L.  ed.)  442,  affirming  (1882)  12 
Fed.  777. 

The  states  have  full  power  to  regulate 
within  their  limits  matters  of  internal 
police,  which  embrace,  among  other  things, 
the  construction,  repair,  and  maintenance 
of  roads  and  bridges  and  the  establish- 
ment of  ferries;  and  as  to  bridges  over 
navigable  streams  their  power  is  subor- 
dinate to  that  of  Congress,  as  an  Act 
of  the  latter  body  is  by  the  Constitution 
made  the  supreme  law  of   the  land,  but 


until  Congress  acts  on  the  subject  their 
power  is  plenary.  When  Congress  acts 
directly  with  reference  to  bridges  author- 
ized by  the  state,  its  will  may  control  so 
far  as  may  be  necessary  to  secure  the  free 
navigation  of  the  streams.  Card  well  e. 
American  Bridge  Co.,  (1885)  113  U.  8. 
208,  5  S.  Ct.  423,  28  U.  S.  (L.  ed.)  959, 
affirming  (1884)    19  Fed.  562. 

So  long  as  the  authority  of  Congress 
lies  dormant,  the  states  may  authorize 
the  erection  of  bridges  over  navigable  wa- 
ters within  their  limits,  which  may  to 
pome  extent  obstruct  navigation,  or   by 
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concurrent  action  may  bridge  the  waters  paramount   authority   of   Congress.     The 

lying  between  them;  but,  so  soon  as  Con-  ix>wer  of  the  state  ends  where  that  of  the 

gress  intervenes  and  exercises  its  power  nation  begins.     Decker  t.  Baltimore,  etc., 

of  regulation,  what  has  been  done  by  the  K.  Co.,  ( 1887 )  30  Fed.  725. 
state    authority    must   give    way   to    the 

(2)  Power  to  Order  Removal  of  Bridges. —  Ordering  the  raising  of 
railroad  bridges  to  specified  heights  and  the  removal  of  other  bridges,  over 
navigable  waters  and  across  which  interstate  commerce  passes,  is  a  direct 
interference  with  such  commerce. 

Kansas  City   Southern  R.  Co.   !?.  Kaw  which  by  reason  of  its  construction  and 

Valley  Drainage  Dist.,   (1914)    233  U.  S.  elevation    so    obstructs   the    channel    and 

75,  34  S.  Ct.  564,  58  U.  S.   (L.  ed.)   857.  free   flow   of  flood   waters   as  to  menace 

the  lives  and  property  of  the  people  re- 

A  state  may  order  the  abatement  of  the  siding  and  doing  business  near  it.     Kaw 

danger  from  a  bridge  which  forms  an  in-  Valley   Drainage   Dist.   i\   Missouri   Pac.  , 

tegral    part    of    an    interstate   line,    and  R.  Co.,  (1916)  99  Kan.  188,  161  Pac.  937. 

(3)  Fort  of  Entry  Above  the  Bridge. — A  court  of  the  United  States  has 
no  jurisdiction  to  restrain  by  injunction  the  erection  of  a  bridge  over  a 
navigable  river  lying  wholly  within  the  limits  of  a  particular  state,  where 
such  erection  is  authorized  by  the  legislature  of  the  state,  though  a  port  of 
entry  has  been  created  by  Congress  above  the  bridge. 

Milnor  v.  New  Jersey  R.  Co.,  (1857)  6  Am.  L.  Reg.  6,  17  Fed.  Caa.  No.  9,620. 

(4)  Regulation  of  Tolls. — A  state  has  not  the  power  to  regulate  tolls 
upon  a  bridge  connecting  it  with  another  state.  The  court  did  not  wish 
to  be  understood  as  passing  upon  the  question  whether,  in  the  absence  of 
legislation  by  Congress,  the  states  may  by  reciprocal  action  fix  upon  a 
tariff  which  shall  be  operative  upon  both  sides  of  the  river. 

Covington,  etc.,  Bridge  Co.  v.  Kentucky,  cation   and   commerce  between   states,   is 

(1894)    154  U.   S.   209,   14   S.   Ct.   1094,  part  of  the  power  reserved  to  the  states, 

38  U.  S.   (L.  ed.)   962.  and  is  not  delegated  to  the  general  gov- 
ernment.     Chosen    Freeholders    v.    State, 

The  regulation  of  tolls  on  bridges  and  (1853)  24  N.  J.  L.  718,  affirming  (1851) 

turnpike    roads,    and   fares    on    railroads  23  N.  J.  L.  206. 
and  ferries,  which  are  used  for  communi- 

m.  Pilots  and  Pilotage — (1)  General  Authority  of  States. —  The 
regulation  of  pilots  and  pilotage  is  not  a  subject  which  is  national  in  its 
nature,  admitting  only  of  one  uniform  system  or  plan  of  regulation.  The 
Act  of  Congress  of  August  7,  1789,  contains  a  clear  and  authoritative 
declaration  by  the  First  Congress  that  the  nature  of  this  subject  is  such 
that  until  Congress  should  find  it  necessary  to  exert  its  power  it  should  be 
left  to  the  legislation  of  the  states ;  that  it  is  local  and  not  national ;  that 
it  is  likely  to  be  best  provided  for  not  by  one  system  or  plan  of  regula- 
tions, but  by  as  many  as  the  legislative  discretion  of  the  several  states 
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should  deem  applicable  to  the  local  peculiarities  of  the  ports  within  their 
limits.  Viewed  in  this  light,  so  much  of  the  Act  of  1789  as  declares  that 
pilots  shall  be  continued  to  be  regulated  ' '  by  such  laws  as  the  states  may 
respectively  hereafter  enact  for  that  purpose/ '  instead  of  being  held  to  be 
inoperative,  as  an  attempt  to  confer  on  the  states  a  power  to  legislate  of 
which  the  Constitution  had  deprived  them,  is  allowed  an  appropriate  and 
important  signification. 


Cooley  r.  Philadelphia,  (1851)  12  How. 
319,  13  U.  S.  (L.  ed.)  996.  See  also 
Anderson  r.  Pacific  Coast  Steamship  Co., 
(1912)  225  U.  S.  187,  32  S.  Ct.  626, 
56  U.  S.  (L:  ed.)  1047;  Wilson  r.  Mc- 
Xamee,  (1880)  102  U.  S.  572,  26  U.  S. 
(L.  ed.)  234;  Ex  p.  McNiel,  (1871)  13 
Wall.  242,  20  U.  S.  (L.  ed.)  624;  Low  t?. 
Pilotage  Com'rs,  (1830)  R.  M.  Charlt. 
(Ga.)   302. 

The  Act  of  Congress  adopting  the  sys- 
ten  for  the  regulation  of  pilots,  in  full 
force  in  every  state,  unquestionably  mani- 
fests an  intention  to  leave  this  subject 
entirely  to  the  states  until  Congress 
should  think  proper  to  interpose;  but 
the  very  enactment  of  such  a  law  indi- 
cates an  opinion  that  it  was  necessary; 
that  the  existing  system  would  not  be 
applicable  to  the  new  state  of  things 
unless  expressly  applied  to  it  by  Congress. 
But  this  section  is  confined  to  pilots 
within  the  "bays,  inlets,  rivers,  harbors, 
and  ports  of  the  United  States,"  which 
are,  of  course,  in  whole  or  in  part,  also 
within  the  limits  of  some  particular  state. 
The  acknowledged  power  of  a  state  to 
regulate  its  police,  its  domestic  trade,  and 
to  govern  its  own  citizens,  may  enable 
it  to  legislate  on  this  subject  to  a  con- 
siderable extent;  and  the  adoption  of  its 
system  by  Congress,  and  the  application 
of  it  to  the  whole  subject  of  commerce,  do 
not  seem  to  the  court  to  impiy  a  right 
in  the  states  so  to  apply  it  of  their  own 
authority.    But  the  adoption  of  the  state 


system  being  temporary,  being  only 
"  until  further  legislative  provision  shall 
be  made  by  Congress,"  shows,  conclusively, 
an  opinion  that  Congress  could  control 
the  whole  subject,  and  might  adopt  the 
system  of  the  states  or  provide  one  of  its 
own.  Gibbons  v.  Ogden,  (1824)  9  Wheat. 
208,  6  U.  S.    (L.  ed.)    23. 

Tie  long-continued  silence  of  Congress, 
with  its  plenary  power  in  the  presence 
of  legislation  respecting  pilotage  by  the 
states  concerned,  is  itself  an  implied  rati- 
fication and  adoption,  and  is  equivalent 
in  its  consequence  to  an  express  declara- 
tion to  that  effect.  Wilson  r.  McNamee, 
(1880)  102  U.  S.  574,  26  U.  S.  (L.  ed.) 
234. 

The  pilot  laws  of  the  state  are  in  force 
abroad  on  the  sea  as  well  as  in  the  home 
port,  as  a  vessel  at  sea  is  considered  as 
a  part  of  the  territory  to  which  it  belongs 
when  at  home.  It  carries  with  it  the 
local  legal  rights  and  legal  jurisdiction 
of  such  locality.  This  principle  is  subject 
to  the  paramount  authority  of  the  Con- 
stitution and  laws  of  the  United  States 
over  the  foreign  and  interstate  commerce 
of  the  country,  and  the  commercial  mar- 
ine of  the  country  engaged  in  such  com- 
merce, and  subject  also  to  the  like  power 
of  Congress  "  to  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas 
and  offenses  against  the  law  of  nations." 
Wilson  t>.  McNamee,  (1880)  102  U.  S. 
574,  26  U.  S.    (L.  ed.)    234. 


Although  state  laws  concerning  pilotage  are  regulations  of  commerce,  they  fall 
within  that  class  of  powers  which  may  be  exercised  by  the  state  until 
Congress  sees  fit  to  act  upon  the  subject. 


Olsen  v.  Smith,  (1004)  195  U.  S.  341, 
25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224, 
affirming  (Tex.  Civ.  App.  1902)  68  S.  W. 
320. 

"The  power  conferred  by  this  clause 
is  without  limitation;  it  extends  to  all 
subjects  of  commerce,  and  to  all  persons 
engaged  in  it;  it  embraces  traffic,  naviga- 
tion, and  intercourse,  and  necessarily, 
therefore,   the   whole   subjects   of   pilots 


and  pilotage.  But  the  clause  does  not, 
in  terms,  exclude  the  exercise  of  any 
authority  by  the  states  to  regulate  pilots. 
On  the  contrary,  the  authority  of  •  the 
states  to  regulate  the  whole  subject,  in 
the  absence  of  legislation  on  the  part  of 
Congress,  has  been  recognized  from  the 
earliest  period  of  the  government." 
Pacific  Mail  Steamship  Co.  v.  Joliffe, 
(1864).  2  Wall.  459,  17  U.  S.  (L.  ed.) 
805. 
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An  Indiana  statute  "  roguMing  the  port,  and  having  been  refused,  was  held 
licensing  of  pilots  at  the  falls  of  the  .  not  to  conflict  with  laws  of  Congress. 
Ohio  river,"  was  held  to  be  valid  sj  far  Cisco  c.  Roberts,  (Ct.  App.  1867)  33 
as  commercial  intercourse  may  be  carried  How.  Pr.  424.  See  also  Stilwell  t?.  Ray- 
on between  the  ports  of  the  state  by  a  nor,  (1860)  1  Daly  47. 
citizen  thereof.    Barnaby  v.  State,  (1863) 

21  Ind.  450.  A  South  Carolina  statute,  entitled  "An 

act  to  regulate  the  pilotage  at  the  port 

A  New  York  statute  giving  to  a  pilot  of    Charleston,"    was   held    to    be    valid, 

the  right  to  recover  his  fees  upon  having  State  t?.  Penny,  (1882)   19  S.  C.  218. 
offered  his  services  to  pilot  a  vessel   in 

The  right  to  recover  pilotage  and  half  pilotage,  as  prescribed  by  state  legis- 
lation, rests  not  only  on  state  laws  but  on  contract.  Pilotage  is  compensa- 
tion for  services  performed;  half  pilotage  is  compensation  for  services 
which  the  pilot  has  put  himself  in  readiness  to  perform  by  labor,  risk,  and 
cost,  and  which  he  has  actually  offered  to  perform. 

Southern  Steamship  Co.  r.  Portward-  ed.)  749.  See  also  St.  George  «?.  Bardie, 
ens,    (1867)    6    Wall.    34,    18   U.   S.    (L.        (1908)   147  N.  C.  88,  60  S.  E.  920. 

Limited  to  necessity  of  conforming  to  local  peculiarities —  The  right  of  the 
states  to  establish  pilotage  regulations  sufficient  to  insure  at  their  several 
ports  competent  pilots,  and  determine  such  reasonable  fees  as  will  guar- 
antee them  compensation,  has  been  recognized  both  by  Congress  in  adopting 
the  regulations  in  force  in  1789,  and  in  adjudications  subsequently;  but  the 
ground  of  such  recognition  and  approval  has  been  "  the  necessity  of  con- 
forming regulations  of  pilotage  to  the  local  peculiarities  of  each  port,"  and, 
when  that  necessity  is  satisfied,  any  further  interference  with  commerce  is 
as  liable  to  objection  as  any  other  commercial  regulation. 

Williams  v.  The  Lizzie  Henderson,  (1880)  29  Fed.  Cas.  No.  17,726<k 

(2)  State  Laws  as  Conflicting  with  Acts  of  Congress. —  A  statute  cre- 
ating a  board  of  pilot  commissioners  and  authorizing  the  board  to  license 
such  number  of  pilots  for  a  port  of  the  state  as  it  might  deem  necessary, 
was  held  not  to  conflict  with  the  Act  of  Congress  of  August  30,  1852, 
entitled  "An  Act  to  amend  an  Act  entitled  An  Act  to  provide  for  the 
better  security  of  the  lives  of  passengers  on  board  vessels  propelled  in 
whole  or  in  part  by  steam,  and  for  other  purposes/ '  the  object  of  which 
Act  was  to  provide  a  system  under  which  the  masters  and  owners  of  vessels 
propelled  in  whole  or  in  part  by  steam  might  be  required  to  employ  com- 
petent pilots  to  navigate  such  vessels  on  their  voyage. 

Pacific  Mail   Steamship  Co.  r.  Joliffe.,  A  state  has  full  authority,  under  the 

(1864)    2  Wall.   450,   17  U.   S.    (L.   ed.)  Act  of  Congress,  to  regulate  pilotage  serv- 

805.     See  also  Cisco  v.   Roberts,    (1867)  ices    within    her    navigable    waters,    and 

36    X.    Y.    292;    St.    George    v.    Hardie,  while  she  cannot  pass  any  law  excluding 

(1908)    147  N.  C.  88,  60  IS.  E.  920.  the    duly    qualified    pilots    of    adjoining 
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suites  on  the  same  waters,  she  can  impose 
such  regulations  as  she  deems  conducive 
to  the  public  welfare  upon  the  pilots 
licensed  under  her  own  law.  The  William 
Law,  (1882)  14  Fed.  794. 

A  Delaware  statute  providing  "  that 
every  ship  or  vessel,  propelled  by  steam 
or  sails,  arriving  from  or  bound  to  any 
foreign  port  or  place,  except  such  as  are 
solely  coal  laden,  passing  in  or  out  of 
the  Delaware  bay  by  the  way  of  Cape 
Hen  1  open,  shall  be  obliged  to  receive  a 
pilot:  *  *  *  provided  she  is  spoken  or 
a  pilot  offers  his  services  outside  .of  the 
Cape  of  Henlopen  lighthouse,  bearing 
southwest;  and  if  the  master  of  any  such 
ship  or  vessel,  after  she  is  spoken  or  a 
pilot  offers,  shall  refuse  or  neglect  to  take 
a  pilot,  the  master,  owner,  or  consignee 
of  such  vessel  shall  forfeit  and  pay  to 
any  such  pilot  suing  for  the  same  a  sum 
equal  to  the  pilotage  of  such  ship  or  ves- 
sel; *  *  *  that  the  pilot  who  shall  first 
offer  himself  to  any  inward  bound  ships 
or  vessels  shall  be  entitled  to  take  charge 
thereof,"  was  held  invalid  as  in  conflict 
with  an  Act  of  Congress  of  March  2, 
1837,  which  enacts  that  "  the  master  of 
any  vessel  coming  into  or  going  out  of 
any  port  situate  upon  waters  which  are  the 
boundary  between  two  states,  may  employ 
any  pilot  dully  licensed  or  authorized  by 
the  laws  of  either  of  the  states  bounded 
on  such  waters,  to  pilot  the  vessel  to  or 
from  such  port."  The  waters  of  the  Dela- 
ware bay  and  river  are  not  the  boundary 
between  the  states  of  Delaware  and  Penn- 
sylvania; but  as  these  states  are  coter- 
minus,  and  border  on  the  same  waters, 
they  come  within  the  purview  of  the  Act 
of  Congress  which  was  intended  to  remedy 
the  very  difficulty  which  has  arisen  in  this 
case,  to  wit,  the  attempted  enforcement 
of  the  compulsory  feature  of  a  state  stat- 
ute, and  the  denial  of  the  rights  of  the 
master  of  a  vessel  to  select  his  pilot  from 
either  of  two  states  when  navigating  the 


waters  which  are  common  to  both.     The 
South  Cambria,   (1886)    27  Fed.  526. 

A  Delaware  statute  which  contemplates 
an  exclusive  jurisdiction  over  the  subject 
on  waters  within  her  limits,  by  requir- 
ing "  that  any  person  exercising  the  pro- 
fersion  of  a  pilot  in  the  bay  and  river 
Delaware  shall  *  *  »  apply  in  person 
to  the  board  of  pilot  commissioners  (of 
the  state  of  Delaware)  for  a  license  to 
entitle  him  to  follow  that  occupation,"  is 
in  conflict  with  tb*  Act  of  Congress  of 
1837,  and  therefore  void  The  Clymene, 
(1881)  9  Fed.  167,  affirmed  (1882)  12 
Fed.  346.  See  also  The  Alzena,  (1882) 
14  Fed.  174;  The  Charles  A.  Sparks, 
(1883)    16  Fed.  480. 

A  New  York  statute  providing  that  "  if 
any  person,  other  than  a  branch  Hell 
Gate  pilot,  shall  pilot  or  tow  for  any  other 
person  any  vessel  of  any  description,  or 
board  such  vessel  for  that  purpose  (ex- 
cepting a  minor  class),  etc.,  without  the 
aid  of  a  branch  Hell  Gate  pilot  on  board, 
he  shall  be  deemed  guilty  of  a  misde- 
meanor," etc.,  is  a  mere  police  regula- 
tion and  not  an  exercise  of  the  power 
vested  exclusively  in  Congress,  and  has 
been  sanctioned  and  adopted  by  the  Act 
of  Congress  of  August  30,  1852.  People  v. 
Sperry,  (1867)   50  Barb.  184. 

A  Pennsylvania  statute  making  it  an  in- 
dictable offense  for  any  person  to  pilot  a 
vessel  into  the  port  of  Philadelphia  with- 
out a  license  from  the  board  of  wardens,  is 
void  as  being  in  conflict  with  the  Act  of 
Congress  of  March,  1837,  and  a  pilot  duly 
licensed  by  the  state  of  Delaware  may  be 
employed  to  pilot  a  vessel  into  the  port 
of  Philadelphia,  though  those  waters  be 
within  the  territorial  limits  of  the  state 
of  Pennsylvania.  The  Clvmene,  (1881)  9 
Fed.  167,  affirmed  (1882)  12  Fed.  346. 
See  also  The  Alzena,  (1882)  14  Fed.  174; 
The  Charles  A.  Sparks,  (1883)  16  Fed. 
480. 


(3)  Discrimination  in  Rates  of  Pilotage.  (See  also  supra  and  infra, 
this  division,  Discrimination  against  Foreign  Products,  p.  522 ;  Inspection 
Laws — Discrimination,  p.  528;  State  Taxation  —  Discrimination  against 
Foreign  Products,  p.  658 ;  State  Taxation  —  Tax  on  Drummers,  Canvassers, 
and  Sample  Peddlers  —  Absence  of  Discrimination  in  Favor  of  Domestic 
Commerce,  p.  714.) — A  statute  regulating  the  pilotage  charge  for  vessels 
bound  in  and  out  through  the  capes  of  Virginia  is  not  itself  discriminating, 
since  it  imposes  a  like  compulsory  pilotage  charge  upon  all  vessels  bound  in 
and  bound  out.  The  circumstance  that  there  is  no  appreciable  commerce 
from  her  own  ports  inward  bound  through  the  capes,  and  that  she  has  not 


614 


CONSTITUTION 


[Art.  I,  sec.  8 


chosen  by  her  legislation  to  subject  commerce  on  the  internal  waters  to  a 
compulsory  charge  for  pilotage,  does  not  render  the  statute  discriminatory. 


Thompson  t>.  Darden,  (1905)  198  U.  S. 
315,  25  S.  Ct.  660,  49  U.  S.  (L.  ed.)  1064. 

A  municipal  ordinance  provided  "that 
any  coaster  or  commander  of  a  vessel  bear- 
ing towards  the  coast  or  bar  of  Charleston 
(all  coasters  and  other  vessels  trading  be- 
tween any  ports  within  this  state,  which 
are  wholly  owned  in  this  state,  and  all 
steamboats  carrying  the  United  States 
mail,  excepted),  who  shall  refuse  to  re- 
ceive on  board  a  licensed  pilot,  shall  be 
and  is  hereby  made  liable,  on  his  arrival 
in  the  port  of  Charleston,  to  pay  the 
pilot  who  first  offered,  without  the  har- 
bor, to  go  on  board  and  take  charge  of 
such  vessel,  the  rates  and  fees  allowed 
and  established,  as  hereinafter  mentioned, 
as  if  such  pilot  had  actually  brought  in 
such  vessel  into  port."  The  discrimina- 
tion made  by  this  ordinance  between 
coasters  wholly  owned  in  the  state  and 
such  as  might  be  owned  in  another  state, 
in*  whole  or  in  part,  but  in  every  other 
respect  similarly  situated  and  employed 
with  the  state  coasters,  was  held  to  be 
void.  Chapman  v.  Miller,  (1884)  2  Spears 
L.  (S.  C.)   769. 

California  statutes  regulating  pilotage 
rates  required  vessels  to  pay  "  five  dollars 
per  foot  draught,  and  four  cents  per  ton 
tor  each  and  every  ton  registered  meas- 
urement," but  exempted  "  from  all  charges 
for  pilotage,  unless  a  pilot  be  actually  em- 
ployed, all  vessels  coasting  between  San 
Francisco  and  any  port  in  Oregon,  or  in 
Washington,  or  Alaska  territories,  and 
all  vessels  coasting  between  the  ports  of 
this  state."  Such  statutes  are  in  conflict 
with  section  4237,  R.  S.,  providing  that 
"no  regulations  or  provisions  shall  be 
adopted  by  any  state  which   shall  make 


any  discrimination  in  the  rate  of  pilotage 
or  half  pilotage,  between  Teasels  sailing 
between  the  ports  of  one  state,  and  vessels 
sailing  between  the  porta  of  different 
states,  *  *  *  and  all  existing  regula- 
tions or  provisions  making  any  such  dis- 
crimination are  annulled  and  abrogated," 
and  are  void.  Freeman  v.  The  Undaunted, 
(1889)  37  Fed.  662.  But  in  The  Ala- 
meda, (1887)  31  Fed.  366,  it  was  held 
that  the  invalidity  of  the  provisions  with 
respect  to  coasters  does  not  annul  the 
whole  statute,  but  that  the  provisions  re- 
quiring half  pilotage  to  be  paid  by  all 
other  vessels  —  foreign  and  American  ves- 
sels arriving  from  foreign  ports  —  may 
be  enforced. 

A  Georgia  statute  which  provides  that 
"  any  person,  master,  or  commander  of  a 
ship  or  vessel  bearing  toward  any  of  the 
ports  or  harbors  of  this  state,  except 
coasters  in  this  state,  and  between  the 
ports  of  this  state  .and  those  of  South 
Carolina,  and  between  the  ports  of  this 
state  and  those  of  Florida,  who  refuses  to 
receive  a  pilot  on  board,  shall  be  liable, 
on  his  arrival  in  such  port  in  this  state, 
to  pay  the  first  pilot  who  may  have  of- 
fered his  services  outside  the  bar,  and  ex- 
hibited his  license  as  a  pilot,  if  demanded 
by  the  master,  the  full  rates  of  nilotage 
established  by  law  for  such  vessel,"  con- 
tai  ns  discriminations  which  are  prohibited 
by  section  4237,  R.  S.  As  the  discriminat- 
ing provisions  cannot  be  separated  so  as 
to  reject  the  unconstitutional  exception 
merely,  the  whole  statute  must  be  treated 
as  void.  Spraigue  v,  Thompson,  (1886) 
118  U.  S.  93,  6  S.  Ct.  988,  30  U.  S. 
(L.  ed.)  115,  reversing  (1882)  69  Ga. 
409. 


Discriminating  clause  eliminated  by  construction. —  Where  a  state  statute 
contains  a  discriminating  clause  conflicting  with  the  Act  of  Congress  on 
the  subject  of  pilotage,  and  the  effect  of  the  construction  of  the  statute 
by  the  state  court  is  to  eliminate  the  discrimination  from  the  statute,  the 
statute,  as  interpreted,  is  within  the  power  of  the  state  and  valid. 

Olsen  r.  Smith,  (1904)  195  U.  S.  341,  25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224,  affirming 
(Tex.  Civ.  App.   1902)   68  S.  W.  320. 


n.  Dams  and  Booms. —  A  statute  authorizing  "  the  erection  of  one  or 
more  dams  at  a  given  point  across  said  river,  and  the  building  and  maintain- 
ing of  a  boom  or  booms,  with  sufficient  piers,  and  in  such  manner  and  form, 
and  with  such  strength,  as  will  stop  and  hold  all  logs  and  other  things 
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which  may  float  in  said  river,  which  boom  or  booms  shall  be  so  arranged  as 
to  permit  the  passage  of  boats  at  all  times ;  and  at  times  of  running  lumber, 
a  sufficient  space  shall  be  kept  open  in  some  convenient  place  for  the 
passage  of  rafts,  and  the  said  dam  or  dams  shall  be  built  with  suitable 
slides  for  the  running  of  lumber  in  rafts  over  the  same,  and  the  said  dam 
or  dams  and  boom  or  booms  shall  be  so  constructed  as  not  to  obstruct  the 
running  of  lumber  rafts  in  said  river,"  was  held  to  be  valid. 


Pound  v.  Turck,  (1877)  95  U.  &  460, 
24  U.  S.  (L.  ed.)  625,  in  which  case  the 
court  said:  "There  are  within  the  state 
of  Wisconsin,  and  perhaps  other  states, 
many  small  streams  navigable  for  a  short 
distance  from  their  mouths  in  one  of  the 
great  rivers  of  the  country,  by  steamboats, 
but  whose  greatest  value  in  water-carriage 
is  as  outlets  to  saw-logs,  sawed  lumber, 
coal,  salt,  etc.  In  order  to  develop  their 
greatest  utility  in  that  regard,  it  is  often 
essential  that  such  structures  as  dams, 
booms,  piers,  etc.,  should  be  used,  which 
are  substantial  obstructions  to  general 
navigation,  and  more  or  less  so  to  rafts 
and  barges.  But  to  the  legislature  of  the 
state  may  be  most  appropriately  confided 
the  authority  to  authorize  these  structures 
where  their  use  will  do  more  good  than 
harm,  and  to  impose  such  regulations  and 
limitations  in  their  construction  and  use 
as  wiU  best  reconcile  and  accommodate 
the  interest  of  ail  concerned  in  the  mat- 
ter. And  since  the  doctrine  we  have  de- 
duced from  the  cases  recognizes  the  right 
of  Congress  to  interfere  and  control  the 
matter  whenever  it  may  deem  it  neces- 
sary to  do  so,  the  exercise  of  this  limited 
power  may  all  the  more  safely  be  confided 
to  the  local  legislatures."  See  also  State  v. 
Leighton,  (1891)  83  Me.  421,  22  Atl.  380. 


A  Delaware  statute  authorized  a  com- 
pany to  construct  a  dam  across  a  creek, 
passing  through  a  deep  level  marsh  ad- 
joining the  Delaware,  up  which  the  tide 
flows  for  some  distance.  It  appeared  that 
the  value  of  the  property  on  its  banks 
would  be  enhanced  by  excluding  the  water 
from  the  marsh,  and  the  health  of  the  in- 
habitants probably  improved.  Measures 
calculated  to  produce  these  objects,  pro- 
vided they  do  not  come  into  collision  with 
the  powers  of  the  general  government,  are 
undoubtedly  within  those  which  are  re- 
served to  the  states,  ana  it  was  held  that 
the  statute  could  not  be  considered  as  re- 
pugnant to  the  power  to  regulate  com- 
merce in  its  dormant  state,  and  that  Con- 
gress had  passed  no  act  with  which  the 
state  statute  came  in  conflict.  Willson  t>. 
Black  Bird  Creek  Marsh  Co.,  (1829)  2  Pet. 
250,  7  U.  S.  (L.  ed.)  412.    See  also  Mani- 

fault  t>.  Springs,  (1905)  199  U.  S.  478,  2* 
.  Ct.  127,  50  U.  S.  (L.  ed.)  274. 

As  to  the  controlling  authority  of  Acts 
of  Congress  prohibiting  obstructions  to 
navigable  streams,  see  North  Shore  Boom, 
etc.,  Co.  v.  Nicomen  Boom  Co.,  (1809) 
212  U.  S.  466,  29  S.  Ct.  355,  53  U.  S. 
(L.  ed.)  574;  U.  S.  v.  Bellingham  Bay 
Boom  Co.,  (1900)  176  U.  S.  211,  20  S.  Ct. 
343,  44  U.  S.  (L.  ed.)  447;  U.  S.  v. 
Wishkah  Boom  Co.,  (1905)  136  Fed.  42. 


o.  Logs  and  Logging — (1)  Regulating  Floating  of  Logs. — A  state  may 
prohibit  the  floating  of  loose  logs  in  a  navigable  river  without  their  being 
rafted  and  joined  together  or  inclosed  in  booms,  and  under  the  control, 
supervision,  and  pilotage  of  men  specially  placed  in  charge  of  the  logs  and 
actually  thereon. 


Craig  v.  Kline,  (1870)   65  Pa.  St.  410. 

A  Massachusetts  statute  providing  that 
"no  person  shall  cause  or  permit  to  be 
driven  or  floated  down  Connecticut  river, 
anv  masts,  spars,  logs,  or  other  timber, 
unless  the  same  are  formed  and  bound 
into  rafts  and  placed  under  the  care  of  a 
sufficient  number  of  persons  to  govern  and 
manage  the  same  so  as  to  prevent  dam- 
age thereby.  If  damage  is  done  to  a 
bridge  or  dam  upon  or  over  said  river, 
by  any  timber  so  driven  or  so  floated  in 
any  manner  not  herein  allowed,  the  owner 


of  the  timber,  and  every  person  who  causes 
or  permitB  the  same  to  be  so  driven  or 
floated,  shall  be  jointly  and  severally  lia- 
ble for  all  such  damage,  to  be  recovered 
by  the  party  injured  in  an  action  of  tort/' 
is  valid,  as  in  the  use  of  the  river  as  a 
highway  a  state  may  make  suitable  regu- 
lations for  the  convenient  and  safe  use  by 
persons  having  equal  rights  thereof.  Har- 
rigan  v.  Connecticut  River  Lumber  Co., 
(1880)    129  Mass.  580. 

A   New   Hampshire    statute   regulating 
the  mode  of  putting  logs  into  the  Con- 


616  CONSTITUTION  [Art.  I,  sec.  8 

necticut  river  without  being  rafted,  and  lodged   upon  an   island   in   the   river,  is 

without  being  under  the  immediate  care  valid.     Scott  v.  Willson,   (1825)   3  N.  E 

and  control  of  some  person,  and  declaring  321. 
that  the  logs  shall  be  forfeited  if  found 

(2)  Scaling  Logs. — A  statute  provides  that  "  it  shall  be  the  duty  of 
the  surveyor-general  of  the  first  district  to  scale,  or  cause  to  be  scaled,  all 
rafts,  brails,  or  lots  of  logs  which  may  pass  down  or  through  Lake  St.  Croix, 
before  passing  out  of  said  Lake  St.  Croix  j  also  all  rafts,  brails,  or  lots  of 
logs  run  through,  or  gathered  into,  any  side  booms  or  lake  booms  for  saw- 
ing or  other  use,  within  the  limits  of  said  district,  subsequent  to  the  scale 
of  the  St.  Croix  Boom  Corporation's  boom,  and  before  using  or  passing 
out  of  said  Lake  St.  Croix ;  and  all  parties  having  logs  in  his  or  their  pos- 
session, which  have  not  been  scaled  by  the  surveyor-general,  as  set  forth  in 
this  section,  shall,  before  sawing,  using,  or  running  away  said  logs,  give 
notice  to  the  surveyor-general,  in  due  time,  that  he  may  cause  the  same 
to  be  scaled.  All  logs  thus  scaled  shall  be  entered  on  the  surveyor-general's 
books  in  their  proper  places."  The  state  derives  no  revenue  from  the  meas- 
urement and  scaling  of  the  logs,  and  the  only  object  of  the  law  is  to  ascer- 
tain whether  the  logs  are  fit  for  commerce  and  to  protect  the  citizens  and 
markets  from  fraud,  and  the  statute  is  not  in  violation  of  the  commercial 
clauses  of  the  Constitution. 

Hospes  v.  O'Brien,  (1885)   24  Fed.  147. 

(3)  Toll  on  Floating  Logs. —  A  statute  entitled  "An  Act  granting  to 
the  board  of  supervisors  of  Alpine  county  the  right  to  charge  and  collect 
toll  for  the  floating  and  transportation  of  wood,  saw  logs,  and  lumber  down 
the  main  Carson  river,  in  said  county,"  is  void  as  a  regulation  of  commerce. 

Carson  River  Lumbering  Co.  t\  Patterson,  (1867)   83  Cal.  334. 

Statutes  giving  boom  companies  right  to  compensation. — A  state  statute  may 
give  to  a  boom  company,  operating  in  a  limited  territory,  the  right  to 
require  compensation  from  the  owners  of  logs,  which  are  floated  singly 
down  the  stream,  for  releasing  them  from  rocks  and  other  obstructions  in 
the  stream,  gathering  them  together  and  taking  care  of  them. 

Duluth  Lumber  Co.  v.  St.  Louis  Boom,  etc,  Co.,  (1883)  17  Fed.  424. 

Liens  for  inspection  and  scaling. — A  state  statute  which  gives  a  lien  upon 
the  logs  of  one  owner  in  order  to  secure  payment  of  the  fees  for  the  inspec- 
tion and  scaling  of  logs  owned  by  another,  in  a  boom  built  under  authority 
of  a  state  statute,  is  not  invalid. 

Lindsay,  etc.,  Co.  v.  Mullen,  (1900)   176  U.  S.  145,  20  S.  Ct.  325,  44  U.  S.  (L.  ed.) 

400. 


Abt.  I,  sec.  8]  CONSTITUTION  617 

(4)  Compensation  for  Logs  Drifted  on  Shore. —  A  statute  providing 
that  "  all  persons  claiming  logs  cast  by  wind  and  tide  upon  any  shore 
bordering  upon  the  Chesapeake  bay  and  its  tributaries  are  hereby  pro- 
hibited from  removing  the  same  without  the  payment  to  the  owner  of  the 
said  shore  the  sum  of  twenty-five  cents  for  each  log  so  removed/ '  is  not 
invalid  as  a  regulation  of  commerce,  but  the  subject  is  a  proper  one  for 
regulation  by  state  legislation  under  its  police  power. 

Henry  r.  Roberts,  (1S92)  50  Fed.  903. 

p.  Canals. —  A  license  taken  out  under  an  Act  of  Congress  to  prosecute 
the  coasting  trade  conveys  no  privilege  to  use,  free  of  tolls  or  of  any  con- 
dition whatsoever,  the  canals  constructed  by  a  state  or  the  watercourses 
partaking  of  the  character  of  canals,  exclusively  within  the  interior  of  the 
state,  and  made  practicable  for  navigation  by  the  funds  of  the  state  or 
by  privileges  she  may  have  conferred  for  the  accomplishment  of  the  same 
ends. 

Veazie  v.  Moore,  (1852)  14  How.  571,  14  well  as  natural  lakes  and  rivers,  the 
U.S.  (L.  ed.)  545,  affirming  (1850)  32  Me.  same  principles  may  be  applied  to  them 
343,  (1849)  31  Me.  360.  that    are    applied   to    bridges,   turnpikes, 

streets,  and  railroads.    Navigable  Waters, 

Canals    being    artificial    waterways    or       (1899)   22  Op.  Atty.-Gen.  332. 
means   of   commercial   transportation,   as 

q.  Riparian  Water  Rights. — A  state  statute  declaring  that  "  it  shall 
be  unlawful  for  any  person  or  corporation  to  transport  or  carry,  through 
pipes,  conduits,  ditches,  or  canals,  the  waters  of  any  fresh  water  lake,  pond, 
brook,  creek,  river,  or  stream  of  this  state  into  any  other  state,  for  use 
therein/'  does  not  impair  any  right  of  such  owner  to  use  such  waters  in 
interstate  commerce  as  to  one  who  has  entered  into  a  contract  to  carry 
such  water  into  another  state,  as  a  person  cannot  acquire  a  right  to  prop- 
erty by  his  desire  to  use  it  in  commerce  among  the  states. 

Hudson  County  Water  Co.  v.  McCarter,  (1908)  209  U.  S.  349,  28  S.  Ct.  529,  62 
U.  S.   (L.  ed.)   828,  14  Ann.  Cas.  560. 

r.  Warehouses  and  Elevators. — A  general  state  statute  regulating  the 
business  and  charges  of  public  warehousemen  engaged  in  elevating  and 
storing  grain  for  profit  does  not  amount  to  a  regulation  of  commerce 
between  the  states. 

Brass    i\    North    Dakota,    (1894)     153  not   less    than    100,000   inhabitants,    "in 

U.  S.  405,  14  S.  Ct.  857,  38  U.  S.  (L.  ed.)  which  grain  is  stored  in  bulk,  and  in  which 

757,   affirming    (1892)    2    N.   D.   482,   52  the  grain  of  different  owners  is  mixed  to- 

N.  W.   408.  gether,   or    in    which   grain   is    stored   in 

such    manner    that    the    identity   of    dif- 

A  state  statute  which  fixes  the  maximum  ferent    lots   or   parcels    cannot   be    accu- 

of  charges   for   the  stowage   of  grain   in  rately  preserved,"  is  not  invalid  as  a  reg- 

warehouses  at  places  in  the  state  having  ulation  of  commerce.    The  warehouses  r.rc 
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situated  and  their  business  carried  on  ex- 
clusively within  the  limits  of  the  state. 
They  are  used  as  instruments  of  those  en- 
gaged in  interstate  commerce,  but  they  ;ire 
no  more  necessarily  a  part  of  commerce  it- 
self than  the  dray  or  the  cart  by  which, 
but  for  them,  grain  would  be  transferred 
from  one  railroad  station  to  another.  In- 
cidentally they  may  become  connected  with 
interstate  commerce,  but  not  necessarily 
so.  Their  regulation  is  a  thing  of  domestic 
concern,  and,  certainly,  until  Congress 
acts  in  reference  to  their  interstate  re- 
lations, the  state  may  exercise  all  the 
powers  of  government  over  them,  even 
though  in  so  doing  it  may  indirectly  oper- 
ate upon  commerce  outside  its  immediate 
jurisdiction.  Munn  v.  Illinois,  (1876)  94 
U.  6.  135,  24  U.  S.  (L.  ed.)  77,  affirming 
(1873)  69  111.  80.  See  also  Budd  v.  New 
York,  (1892)  143  U.  S.  517,  12  S.  Ct.  468, 
36  U.  S.    (L.  ed.)   247. 

Prohibiting  export  grain  to  be  unloaded. 
— A  state  railroad  commission  ordered 
that  a  certain  railroad  should  forthwith 
stop  the  practice  of  allowing  or  permit- 
ting export  grain  to  be  unloaded  in  a  cer- 
tain elevator  for  any  purpose,  but  all 
grain  moved  over  the  rails  of  said  rail- 
road company  on  export  billing  and  on 
export  rates  should  be  delivered  by  said 
railroad  company  to  its  connection  in  the 
same  cars  in  which  it  moved  over  the 
rails  of  said  railroad  company,  and  with 
seals  unbroken ;  or  if  transfer  was  made,  • 
that  the   same   should  be  done  by   said 


railroad  company.  Such  an  order  de- 
prived the  grain  company  of  the  right 
recognized  by  the  interstate  commerce  com- 
mission and  by  the  orders  and  rules  of 
the  railroad  commission  of  the  state  to 
stop  export  grain  in  transit  for  the  pur- 
pose of  cleaning,  grading,  etc.  J.  Rosen- 
baum  Grain  Co.  v.  Chicago,  eta,  R.  Co., 
(1903)    130  Fed.  46. 

Requiring  railroad  to  cancel  contracts 
with  grain  company. — An  order  of  a  state 
railroad  commission  instructing  and  re- 
quiring a  certain  railroad  company  to  can- 
cel any  contract  or  contracts  it  might 
have  with  a  certain  grain  company, 
whereby  said  railroad  company  had  under- 
aken  to  pay  to  said  grain  company  any  sum 
of  money  for  any  purpose  whatsoever,  re- 
sted to  and  affected  the  long-term  contract 
which  existed  between  the  railroad  and 
grain  companies  for  the  transfer  of  grain 
through  the  grain  company's  elevator  from 
the  cars  of  the  railroad  company  to  the 
cars  of  connecting  carriers  at  a  given  rate 
per  car  for  such  service.  It  appeared  that 
the  contract  was  fair  and  legitimate,  and 
one  which  was  usual  and  customary  un- 
der conditions  similar  to  those  that  ex- 
isted at  .that  place,  and  that  the  transfers 
of  grain  made  under  the  provisions  of  the 
contract  had  been  only  such  shipments  as 
originated  without  the  state,  and  there- 
fore constituted  commerce  between  the 
states,  and  the  order  was  held  to  be  void. 
J.  Rosenbaum  Grain  Co.  v.  Chicago,  etc, 
R.  Co.,  (1903)   130  Fed.  49. 


s.  Stockyards. 

A  stockyard  company,  performing  duties 
for  a  mixed  public,  interstate  and  local, 
is  such  an  incident  to  commerce  as  may 
be  restricted  in  its  charges  by  a  state 
statute,  in  the  absence  of  congressional 
action.  Cotting  v.  Kansas  Citv  Stock- 
Yards  Co.,   (1897)    82  Fed.  844.  " 

A  Kansas  statute  defining  public  stock- 
yards, and  regulating  all  charges  thereof, 
was  held  applicable  to  the  defendant  com- 
pany in  this  case,  which,  at  the  time  of 
the  suit,  carried  on  business  in  Kansas 
and  Missouri,  but  the  law  by  its  terms 
applied  to  stock-yards  id  Kansas  and  not 
in  Missouri.  Three-fourths  of  the  land  of 
the  defendant  lay  in  Kansas,  and  two- 
thirds  of  its  business  was  transacted 
there.  Its  business  was  to  receive  stock 
for  the  purpose  of  yarding,  feeding,  and 
watering  it  until  it  could  be  sold  or  re- 
shipped.  The  company  had  railroad 
switches  and  viaducts  located  in  its  yards, 


partly  in  both  states,  over  which  stock 
was  carried  to  and  from  one  state  to  the 
other.  Shipments  of  stock  were  received 
from  many  different  states,  and  reshipped 
to  other  states  for  sale.  In  handling  the 
stock,  some  of  it  was  driven  across  the 
state  line,  and  perhaps  returned  again,  as 
it  might  be  most  convenient  for  yarding 
or  feeding  and  removing  from  the  pens. 
'  The  business  could  not  be  considered  in- 
terstate to  the  exclusion  of  all  state  busi- 
ness. Cotting  t\  Kansas  Citv  Stock -Yards 
Co.,  (1897)  79  Fed.  679.  See  Cotting  r. 
Kansas  City  Stockyards  Cd.,  (1897)  82 
Fed.  850. 

The  above  cases  were  reversed,  Cotting  r. 
Kansas  Citv  Stock  Yards  Co.,  (1901)  183 
U.  S.  110,  22  S.  Ct.  30,  46  U.  S.  (L,  ed.) 
92,  on  the  ground  that  the  statute  denied 
to  this  company  the  equal  protection 
guaranteed  by  the  Fourteenth  Amend- 
ment. 


t  Banks  and  Banking. —  A  state  statute  which  forbids  individuals  or 
partnerships  to  engage  in  the  business  of  receiving  deposits  of  money  for 
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saf e-keeping,  or  for  the  purpose  of  transmission  to  another,  or  for  any  other 

purpose,  without  a  license  from  the  comptroller,  is  not,  as  to  one  whose 

business  chiefly  consists  in  receiving  deposits  in  small  sums  from  time  to 

time  until  they  reach  an  amount  sufficient  to  be  sent  to  other  states  and 

mainly  to  foreign  countries,  invalid  as  a  regulation  of  interstate  and 

foreign  commerce. 

Engel  v.  CMalley,  (1911)  219  U.  S.  128,  31  S.  Ct.  190,  55  U.  S.  (L.  ed.)  128. 

u.  Automobiles. —  A  state  statute  prescribing  a  comprehensive  scheme 
for  licensing  and  regulating  motor  vehicles,  is  not,  as  to  vehicles  coming 
into  the  state,  invalid  as  a  regulation  of  interstate  commerce. 

H  end  rick  v.  Maryland,  (1914)  235  U.  S.  they  constitute  no  burden  on  interstate 

610,  35  S.  Ct.  140,  59  U.  S.  (L.  ed.)  385,  commerce." 
wherein  the  court  said:     "  In  view  of  the 

many  decisions  of  this  court  there  can  be  An  automobile  law,  regulating  the  use 
no  serious  doubt  that  where  a  State  at  of  motor  vehicles  on  its  highways,  as  ap~ 
its  own  expense  furnishes  special  facilities  plied  to  nonresident  owners  driving  their 
for  the  use  of  those  engaged  in  commerce,  machines  through  the  state,  and  includ- 
interstate  as  weU  as  domestic,  it  may  ex-  ing  the  right  to  exact  reasonable  corn- 
act  compensation  therefor.  The  amount  pensation  for  special  facilities  afforded  as 
of  the  charges  and  the  method  of  col-  well  as  reasonable  provisions  to  insure 
lection  are  primarily  for  determination  safetv,  is  valid.  Kane  v.  New  Jersey, 
by  the  State  itself;  and  so  long  as  they  (1916)  242  U.  S.  160,  37  S.  Ct.  30,  61 
are  reasonable  and  are  fixed  according  to  TJ.  S.  (L.  ed.)  222. 
some  uniform,  fair  and  practical  standard 

v.  Manufacture,  Sale,  and  Delivery  op  Goods. — (1)  In  General. — 
The  legislature  of  a  state  has  the  power  in  many  cases  to  determine  as  a 
matter  of  state  policy  whether  to  permit  the  manufacture  and  sale  of  arti- 
cles within  the  state  or  entirely  to  forbid  such  manufacture  and  sale,  so 
long  as  the  legislation  is  confined  to  the  manufacture  and  the  sale  within 
the  state.  Those  are  questions  of  public  policy  which  belong  to  the  legis- 
lative department  to  determine,  but  the  legislative  policy  does  not  extend 
so  far  as  to  embrace  the  right  to  prohibit  absolutely  the  introduction  within 
the  limits  of  the  state  of  an  article  not  injurious,  properly  and  honestly 
manufactured. 

Schollenberger  v.  Pennsylvania,  (1898)  merce  with  foreign  nations  and  among  the 

171   U.   S.    15,   18   S.   Ct.   757,  43  U.   S.  several  states.     We  need  only  say,  upon 

(L.  ed.)  49,  reversing  7 1893)   156  Pa.  St.  this   point,   that  there  is  no   intimation 

201,    27    Atl.    30,    36    Am.   St.    Rep.    32,  in  the  record  that  the  beer  which  the  re- 

22  L.  R.  A.  155.     But  see  Com.  v.  Paul,  spective  defendants  manufactured  was  in- 

(1892)    148   Pa.   St.   559,   24   Atl.   78.  tended  to  be  carried  out  of  the  state  or  to 

foreign  countries.    And,  without  express- 

"A  portion  of  the  argument  in  behalf  ing  an  opinion  as  to  whether  such  facts 

of  the  defendants  is  to  the  effect  that  the  would   have  constituted   a  good   defense, 

statutes  of  Kansas  forbid  the  manufacture  we  observe  that  it  will  be  time  enough 

of  intoxicating  liquors  to  be  exported,  or  to  decide  a  case  of  that  character  when  it 

to  be  carried  to  other  states,  and,  upon  shall  come  before  us."    Mugler  t\  Kansas, 

that  ground,  are  repugnant  to  the  clause  (1887)    123  U.  S.  674,  8  S.  Ct.  273,  31 

of  the  Constitution  of  the  United  States,  TJ.  S.   (L.  ed.)   205. 
giving  Congress  power  to  regulate  com- 
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A  state  anti-trust  law,  affecting  only  contracts  made  in  the  state,  is  valid. 

Com.  c.  Strauss,  (1906)  191  Mass.  545,  78  N.  E.  136,  6  Ann.  Gas.  842,  11  L.  R.  A. 
(N.  S.)  968. 

As  to  the  sale  of  black  powder  at  mines,  in  original  packages  containing 
12y2  pounds  of  powder  securely  sealed,  see 

Williams  v.  Walsh,   (1912)   222  U.  S.  415,  32  S.  a.  137,  56  U.  S.   (L.  ed.)   253. 

(2)  Prohibiting  Sales  for  Future  Delivery. — A  statute  making  it  a  crim- 
inal offense  to  keep  any  office,  store,  or  other  place  wherein  is  permitted 
the  buying  or  selling  of  commodities  for  future  delivery,  on  margin  or 
otherwise,  is  not  invalid  as  a  regulation  of  interstate  commerce. 

Broadnax  v.  Missouri,   (1911)  219  U.  S.  285,  31  S.  Ct.  238,  55  U.  S.   (L.  ed.)   219. 

(3)  Prohibiting   Peddling   Goods. — A   statute   forbidding   the   sale    of 

foreign  or  domestic  goods,  wares,  and  merchandise  in  a  particular  county, 

by  any  person  or  persons,  as  a  hawker  or  peddler,  as  applied  to  persons 

selling  goods  from  door  to  door,  is  valid. 

Com.  r.  Gardner,  (1890)  133  Pa.  St.  284,  19  Atl.  550,  19  Am.  St.  Rep.  645,  7 
L.  R.  A.  666. 

(4)  Prohibiting  Sale  of  Dangerous  Weapons. — A  statute  making  it  a 
misdemeanor  for  a  person  to  sell  a  dirk  or  bowie-knife,  a  sword  or  spear 
in  a  cane,  brass  or  metal  knucks,  or  any  pistol  except  such  as  is  used  in 
the  army  and  navy  of  the  United  States,  and  known  as  the  navy  pistol, 
does  not  violate  this  clause,  as  the  exclusive  power  vested  in  Congress  to 
regulate  commerce  with  foreign  nations  and  among  the  several  states  has 
been  uniformly  construed  not  to  extend  to  commerce,  which  is  strictly 
internal  and  carried  on  entirely  within  the  limits  of  a  state. 

Dabbs  v.  State,   (1882)   39  Ark.  355. 

(5)  Regulating  Sales  of  Bankrupt  and  Salvage  Goods. 

A  statute  providing  that  no  itinerant  flirt  with  this  clause.  No  goods  or  mer- 
vendor  of  wearing  apparel  shall  advertise,  chandise  are  excluded,  but  all  are  per- 
represent,  or  hold  forth  any  sale  as  bank-  mitted  to  come  in,  so  far  as  any  pro- 
mpt, insolvent,  etc.,  or  closing  out  sale,  vision  of  the  Act  is  concerned;  only  the 
or  as  a  sale  of  any  goods  damaged  by  itinerant  seller  of  such  goods  is  regulated 
smoke,  fire,  water,  or  otherwise,  until  he  by  the  Act  and  a  deposit  of  money  re- 
has  first  represented  the  facts,  under  quired  as  an  indemnity  to  persons  who 
oath,  to  the  secretary  of  state,  deposited  may  be  defrauded  or  damaged  by  such 
$500  with  the  secretary,  and  procured  a  seller.  In  re  Mosler,  (1894)  4  Ohio  Cir. 
state  and  municipal  license  authorizing  Dec.  83. 
such  advertisement  and  sale,  does  not  con- 

(6)  Prohibiting  Delivery  of  Goods  Purchased  in  Another  State. — A  state 
cannot  restrict  or  prohibit  the  delivery  to  a  purchaser  in  the  state  of  goods 
purchased  by  him  in  another  state. 

Sternweis  v.  Stilsing,  (1890)  52  N.  J.  L.  517,  20  Atl.  66. 
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A  foreign  corporation  cannot  be  required  to  comply  with  a  state  law  as  a 
condition  to  doing  business  in  the  state  where  its  business  consisted  of 
shipping  to  its  soliciting  agent  goods  to  be  delivered  by  such  agent  to  per- 
sons who  had  ordered  them  from  him,  and  which  were  shipped  on  such 
orders. 

Loverin,  etc.,  Co.  v.  Travis,   (1908)   135  Wis.  322,  115  N.  W.  829. 


w.  Intoxicating  Liquors — (1)  Authority  to  Regulate  the  Traffic  in 
General. —  The  respective  states  have  plenary  power  to  regulate  the  sale  of 
intoxicating  liquors  within  their  borders,  and  the  scope  and  extent  of  such 
regulations  depend  solely  on  the  judgment  of  the  law-making  power  of  the 
states,  provided  always,  they  do  not  transcend  the  limits  of  state  authority 
by  invading  rights  which  are  secured  by  the  Constitution  of  the  United 
States,  and  provided  further,  that  the  regulations  as  adopted  do  not  oper- 
ate a  discrimination  against  the  rights  of  residents  or. citizens  of  other 
states  of  the  Union. 


Vance  v.  W.  A.  Vandercook  Co.,  (1898) 
170  U.  S.  444,  18  S.  Ct.  674,  42  U.  S. 
(L.  ed.)  1100,  holding  that  the  right  to 
send  liquors  from  one  state  to  another, 
and  the  act  of  sending  the  same,  is  inter- 
state commerce,  the  regulation  whereof 
has  been  committed  by  the  Constitution 
of  the  United  States  to  Congress,  and, 
Hence,  a  state  law  which  denies  such  a 
right,  or  substantially  interferes  with  or 
hampers  the  same,  is  in  conflict  with  the 
Constitution  of  the  United  States. 

Although  a  state  is  bound  to  receive 
and  to  permit  the  sale  by  the  importer  of 
any  article  of  merchandise  which  Congress 
authorizes  to  be  imported,  it  is  not  bound 
to  furnish  a  market  for  it,  nor  to  abstain 
from  the  passage  of  any  law  which  it 
may  deem  necessary  or  advisable  to  guard 
the"  health  or  morals  of  its  citizens,  al- 
though such  law  may  discourage  importa- 
tion, or  diminish  the  profits  of  the  im- 
porter, or  lessen  the  revenue  of  the  gen- 
eral government.  And  if  any  state  deems 
the  retail  and  internal  traffic  in  ardent 
spirits  injurious  to  its  citizens,  and  cal- 
culated to  produce  idleness,  vice,  or  de- 
bauchery, I  see  nothing  in  the  Constitu- 
tion of 'the  United  States  to  prevent  it 
from  regulating  and  restraining  the  traf- 
fic, or  from  prohibiting  it  altogether,  if 
it  thinks  proper.  Peirce  v.  New  Hamp- 
shire, (1847)  5  How.  577,  12  U.  S.  (L. 
ed.)  279.  See  also  Hinson  v.  Lott,  (1866) 
40  Ala.  123. 

The  right  to  transport  beer  from  one 
state  and  introduce  it  into  another  is 
interstate   commerce,    t}ie    regulation    of 


which  has  been  committed  by  the  Na- 
tional Constitution  to  the  Congress,  and 
hence  a  state  law  denying  such  right,  or 
substantially  interfering  with  or  hamper- 
ing the  same,  is  in  conflict  with  the  Con- 
stitution of  the  United  States.  The  right 
to  ship  beer  or  other  intoxicating  liquors 
from  one  state  into  another  carries  with 
it  the  incidental  right  in  the  consignee  or 
receiver  of  such  goods  to  sell  the  same  in 
the  original  packages,  without  regard  to 
state  legislation.  Such  was  the  undoubted 
state  of  the  law  until  after  the  enactment 
of  the  Act  of  Congress  approved  Aug.  8, 
1890.  Pabst  Brewing  Co.  v.  Terre  Haute, 
(1899)  98  Fed.  332.  See  infra,  p.  625 
el  seq. 

A  municipal  ordinance,  providing  "  Be 
it  further  ordained  by  the  authority  afore- 
said that  it  shall  be  unlawful  to  sell 
liquors  at  wholesale  or  retail  in  connec- 
tion with  drugs  or  in  drug  stores:  Pro- 
vided that  the  compounding  of  liquora 
with  drugs  as  parts  of  prescriptions,  bona 
fide,  made  by  reputable  physicians  in  the 
treatment  of  disease,  shall  not  constitute 
a  violation  of  this  ordinance,"  does  not 
interfere  with  interstate  commerce. 
Jacobs  Pharmacy  Co.  v.  Atlanta,  (1898) 
89   Fed.  245. 

An  Alabama  statute  which  provides  that 
u  no  spirituous,  vinous,  or  malt  liquors  or 
intoxicating  drinks  shall  be  sold  in  any 
county  of  this  state  in  which  a  dispensary 
is  authorized  to  be  located,  except  as 
herein  provided;  but  nothing  in  this  Act 
shall  be  so  construed  as  to  prevent  any 
person     who     manufactures     spirituous, 
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vinous,  or  malt  liquors  in  a  brewery  or 
distillery  from  selling  the  same  by  whole- 
sale, in  sealed  packages,  to  dispensers  or 
to  liquor  dealers,  who  may  be  otherwise 
authorized  to  sell  such  liquors,"  has  refer- 
ence solely  to  counties  in  the  state  in 
which  dispensaries  are  authorized  to  be 
located.  Its  general  purpose  and  effect 
is  to  prohibit  the  sale  of  liquors  in  such 
counties  by  all  persons  except  dispensers, 
and  the  proviso  authorizes  sales  in  such 
counties  by  brewers  and  distillers  to  dis- 
pensers, whether  of  the  county  or  not, 
and  to  persons  other  than  dispensers,  who 
are  authorized  dealers  in  liquors.  Neither 
the  prohibition  of  the  section,  nor  the  pro- 
viso has  any  reference  to  sales  by  dis- 
tillers, or  brewers .  or  dealers,  or  other 
persons,  made  without  the  county;  and 
hence  the  section  has  no  operation  at  all 
upon  sales  made  in  other  states  to  per- 
sons —  dealers,  dispensers,  or  what  not  — 
in  the  county.  Sheppard  v.  Dowling, 
(1899)  127  Ala.  7,  28  So.  791,  85  Am. 
St.   Rep.   68. 

A  Massachusetts  statute  providing  that 
no  person  shall  presume  to  be  a  retailer  or 
seller  of  spirituous  liquors  in  a  less 
quantity  than  twenty-eight  gallons,  unless 
he  is  first  licensed  as  a  retailer  of  spirits, 
in  its  application  to  a  sale  not  made  by 
an  importer  in  the  original  package  in 
which  the  spirit  was  imported,  is  not 
repugnant  to  this  clause.  Com.  v.  Kim- 
ball. (1837)  24  Pick.  369.  See  also  Com. 
v.  Clapp,  (1855)  5  Gray,  98;  State  v. 
Wheeler,   (1856)   25  Conn.  290. 

An  Iowa  statute  enacts  that  "  any  citi- 
zen of  the  state,  except  hotel  keepers, 
keepers  of  saloons,  eating  houses,  grocery 
keepers,  and  confectioners,  is  hereby  per- 
mitted, within  the  county  of  his  residence, 
to  buy  and  sell  intoxicating  liquors  for 
mechanical,  medicinal,  culinary,  and  sac- 
ramental purposes  only,  provided  he  shall 
first  obtain  permission  from  the  board  of 
supervisors  of  the  county  in  which  such 
business  is  conducted,''  and  no  provision 
prevents  persons  holding  a  permit  to  sell 
liquors  in  Iowa  from  purchasing  those 
manufactured  in  other  states,  nor  from 
making  purchases  thereof  from  citizens  of 
other  states  at  places  outside  the  bound- 
aries of  Iowa.  Such  a  statute  does  not 
regulate  commerce  between  the  states. 
Kohn  r.  Melcher,    (1887)   29  Fed.  434. 

A  Rhode  Island  statute  providing  that 
"no  person  shall  manufacture  or  sell,  or 
suffer  to  be  manufactured  or  sold,  or  keep 
or  suffer  to  be  kept  on  his  premises  or 
possessions  or  under  his  charge  for  the 
purpose  of  sale,  any  ale,  wine.  rum.  or 
other  strong  or  malt  or  intoxicating 
liquors,  a  part  of  which  is  ale,  wine,  rum, 
or  other  strong  or  malt  or  intoxicating 


liquors,  unless  as  herein  provided,"  is 
valid,  as  the  several  states  have  the  power 
to  restrict,  and  even  prohibit  altogether, 
the  sale  of  intoxicating  liquors  for  use  as 
a  beverage  within  their  borders,  and  con- 
sequently, of  course,  to  prohibit  the  keep- 
ing of  them  for  sale  to  the  same  extent. 
State  v.  Fitzpatrick,  (1888)  16  R.  I.  54, 
11  Atl.  767.  See  State  t\  Peckham,  (1838) 
3  R.  I.  296.  And  see  State  v.  Amery> 
(1878)  12  R.  I.  64,  wherein  it  was  said 
that  it  cannot  be  doubted  that  such  a 
statute  is  void  as  to  importers  selling  or 
keeping  for  sale  imported  liquors  in  the 
original  packages. 

A  state  may  make  the  place  of  delivery 
the  place  of  sale.  West  Virginia  v.  Adams 
Express  Co.,  (1915)  219  Fed.  794. 

Requiring  consent  of  state  chemist.— 
Every  resident  of  a  state  is  free  to  receive 
for  his  own  use  liquor  from  other  states; 
and  state  regulations  which  compel  a  resi- 
dent of  the  state,  who  desires  to  order  for 
his  own  use,  to  first  communicate  his 
purpose  to  a  state  chemist,  and  which 
deprive  any  nonresident  of  the  right  to 
ship  any  liquor  into  the  state  unless  pre- 
vious authority  is  obtained  from  the 
officer  of  the  state,  subject  the  right  of 
the  nonresident  to  ship  into  the  state,  and 
of  the  resident  in  the  state  to  receive  for 
hrs  own  use,  to  conditions  which  are 
wholly  incompatible  with  and  repugnant 
to  the  existence  of  their  constitutional 
rights.  Vance  t?.  W.  A.  Vandercook  Co., 
(1898)  170  U.  S.  455,  18  S.  Ct.  674, 
42  U.  S.  (L.  ed.)  1100,  affirming,  in  this 
respect,   (1897)   80  Fed.  786. 

Prohibiting  sale  of  liquors  to  minors  and 
intemperates. — A  Pennsylvania  statute 
which  prohibits  and  makes  it  a  criminal 
offense  to  sell  liquor  to  minors,  or  to  per- 
sons of  known  intemperate  habits,  and  to 
sell  it  on  Sunday,  is  valid,,  as  there  is  no 
interference  with  the  general  power  to 
import  and  sell  liquors;  it  merely  pro- 
hibits the  sale  to  two  classes  of  persons. 
Com.  v.  Zelt,  (1891)  138  Pa,  St.  627,  21 
Atl.  7,  11  L.  R.  A.  602.  See  also  Com. 
1?.  Silverman,  (1891)  138  Pa.  St.  642,  21 
Atl.  13. 

Prohibiting  sale  near  university. —  An 
Alabama  statute  incorporating  the  South- 
ern University  of  Greensboro  and  pro- 
hibiting the  sale  of  any  kind  of  spiritu- 
ous or  intoxicating  liquors  within  five 
miles,  was  held  not  to  conflict  with  the 
Act  of  Congress  allowing  an  importer  to 
sell.  Dorman  t*.  State,  (1859)  34  Ala, 
249,  the  court  saying:  "A  state  law  is 
not  unconstitutional  and  absolutely  void 
because,  in  its  practical  operation,  it  may 
sometimes  conflict  with  a  law   of  Coa- 
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gress  passed  in  pursuance  of  the  power  to 
regulate  commerce  with  foreign  nations. 
If  the  provisions  of  the  Act  be  such  that 
they  may  be  assigned  to  a  power  not  sur- 
rendered by  the  state,  and  have  a  legiti- 
mate field  of  operation  without  coming 
into  collision  with  the  law  of  Congress, 
there  is  no  doubt  that,  to  that  extent  at 
least,  they  are  a  valid  and  constitutional 
exercise  of  power,  and  will  be  enforced. 
The  most  that  has  ever  been  said  is,  that 
whenever,  in  the  enforcement  of  such  a 
law,  it  is  brought  into  actual  collision 
with  a  law  of  Congress  passed  in  pursu- 
ance of  the  Constitution,  then,  so  far  as 
the  collision  extends,  but  no  further,  the 
law  of  Congress  excludes  and  displaces 
that  of  the  state." 

Prohibiting  action  on  claim  for  liquors 
illegally  sold— A  Maine  statute  providing 
that  "  no  action  shall  be  maintained  upon 
any  claim  or  demand,  promissory  note,  or 
other  security  contracted  or  given,  for  in- 
toxicating liquors  sold  in  violation  of  this 
chapter,  or  for  any  such  liquors  purchased 
out  ofthe  state  with  intention  to  sell  the 
same  or  any  part  thereof  in  violation 
thereof,"  was  held  to  be  valid.  "The 
further  contention  is  made  that  this  stat- 
ute is  unconstitutional,  or  was  prior  to 
the  Act  of  Congress  approved  Aug.  8, 
1890,  making  interstate  commerce  relat- 
ing to  intoxicating  liquors  subject  to  the 
police  powers  of  the  several  states,  be- 
cause in  violation  of  that  clause  of  the 
Federal  Constitution  which  gives  Congress 
the  power  to  regulate  commerce  between 
the  states.  The  case  of  Leisy  v.  Hardin, 
(1890)  135  U.  S.  100,  is  relied  upon  in 
support  of  this  proposition.  We  think 
that  there  is  no  principle  decided  in  that 
case  which  has  any  bearing  upon  the 
question  under  consideration.  If  the  pur- 
chaser had  bought  the  liquors  with  the  in- 


tention of  selling  them  in  this  state  in 
the  original  packages  it  would  not,  at 
that  time,  have  been  an  intention  to  vio- 
late the  law  (Leisy  v.  Hardin,  (1890)  135 
U.  S.  100;  State  i\  Intoxicating  Liqudrs, 
(1890)  82  Me.  558),  and  consequently  not 
within  the  terms  of  the  statute;  but  in 
this  case,  as  we  have  before  said,  we  find 
that  the  liquors  were  bought  with  the  in- 
tention of  reselling  them  in  this  state.,  in 
violation  of  law."  Knowlton  v.  Doherty, 
(1895)  87  Me.  522,  33  Atl.  18,  47  Am.  St. 
Rep.  349. 

An  anti-advertising  liquor  law,  as  ap- 
plied to  a  newspaper  published  out  of  the 
state,  and  containing  advertisements  of 
liquor  manufactured  out  of  the  state,  and 
to  be  shipped  to  individuals  in  the  state 
ordering  it,  does  not  violate  section  8, 
article  1,  of  the  Federal  Constitution, 
since  the  states  have  the  right  to  pro- 
hibit sales  of  intoxicating  liquors,  and 
incidentally  the  right  to  prohibit  solicita- 
tion of  such  sales  whether  by  agent  or 
advertisement.  State  v.  Delaye,  (1915) 
193  Ala.  500,  68  So.  993,  L.  xL  A.  1915E 
640. 

Labeling  shipments  oi  liquors. — A  state 
statute  prohibiting  the  transportation  of 
intoxicating  liquors  without  marking  the 
package  with  the  words  "  fhis  package 
contains  intoxicating  liquor,"  is  invalid 
as  Congress  has  legislated  on  the  same 
subject  by  the  Act  of  March  4,  1909, 
which  prohibits  the  shipment  in  inter- 
state commerce  of  intoxicating  liquor 
"  unless  such  package  be  so  labeled  on 
the  outside  cover  as  to  plainly  show  the 
name  of  the  consignee,  the  nature  of  its 
contents,  and  the  quantity  contained 
therein."  Chicago,  etc.,  R.  Co.  P.  Giles, 
(1916)   235  Fed.  804. 


(2)  Prohibiting  Manufacture  of  Liquor  for  Exportation. —  A  state  stat- 
lite  which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that 
intoxicating  liquors  may  be  manufactured  and  sold  within  the  state  for 
chemical,  medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other 
—  not  even  for  the  purpose  of  transportation  beyond  the  limits  of  the 
state  —  is  within  the  police  power  of  the  state. 


Kidd  v.  Pearson,  (1888)  128  U.  S.  15, 
9  8.  Ct.  6,  32  U.  S.  (L.  ed.)  346,  affirm- 
ing Pearson  p.  International  Distillery, 
(1887)  72  la.  348,  34  N.  W.  1. 

An  Iowa  statute  prohibiting  the  manu- 
facture for  sale  or  selling  of  intoxicating 
liquors  within  the  state  for  any  purpose 
except  for  pharmaceutical,  medical,  chemi- 


cal, and  sacramental  purposes,  and  then 
only  by  persons  holding  permits  from  the 
proper  authorities,  is  not  invalid  as  to  a 
brewing  company  without  such  permit 
manufacturing  and  selling  in  the  state  a 
quantity  of  beer  for  the  purpose  of  being 
transported  to  another  state.  Tredway  v. 
Riley,  ( 1891 )  32  Neb.  495,  49  N.  Wx  268, 
29  Am.  St.  Rep.  447. 
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(3)  Sales  in  Original  Packages. —  The  right  to  import  intoxicating 
liquors  from  one  state  into  another  includes,  by  necessary  implication,  the 
right  to  sell  in  the  original  package  at  the  place  where  the  importation 
terminates. 


Leisy  v.  Hardin,  (1890)  135  U.  S.  124, 
10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128, 
reversing  (1889)  78  la.  286,  43  N.  W. 
168. 

See  also  the  following  cases: 

United     States. —  Lyng     r.     Michigan, 

(1890)  135  U.  S.  161,  10  S.  Ct.  725,  34 
U.  S.  (L.  ed.)  150;  In  re  Beine,  (1890) 
42  Fed.  545;  M.  Schandler  Bottling  Co. 
V.  Welch,   (1890)    42  Fed.  561. 

Iowa.—  State  v.  Corick,  (1891)  82  la, 
451,  48  N.  W.  808. 

Maine. —  State  v.  Intoxicating  Liquors, 

(1891)  83  Me.  158,  21  Atl.  840;  State  v. 
Intoxicating  Liquors,  (1890)  82  Me.  558, 
19  Atl.  913. 

Massachusetts. —  Carstairs  v.  O'Donnell, 
(1891)   154  Mass.  357,  28  N.  E.  271. 

New  Hampshire. —  Corbin  r.  McConneU, 
(1902)  71  N.  H.  350,  52  Atl.  447;  Durkee 
c.  Moses,  (1891)  67  N.  H.  115,  overrul- 
ing Dunbar  v.  Locke,  (1883)  62  N.  H. 
442,  and  Jones  v.  Surprise,  (1886)  64 
N.  H.  243,  9  Atl.  384. 

New  Jersey. —  Sternweis  v.  Stilsing, 
(1890)  52  N.  J.  L.  517,  20  Atl.  65. 

Vermont. —  Yearteau  v.  Bacon,  (1892) 
66  Vt.  516,  27  Atl.  198. 

The  above  cases  and  those  immediately 
following,  respecting  the  authority  of  the 
states  to  control  traffic  in  intoxicating 
liquors,  should  be  read  in  the  light  of  the 
rule  above  stated,  which  modified  prior 
rulings  in  the  matter  of  the  right  to  sell 
in  original  packages,  and  also  in  the  light 
of  the  Act  of  Congress  of  1890,  referred 
to  below. 

The  power  to  ship  merchandise  from  one 
state  into  another  carries  with  it,  as  an 
incident,  the  right  of  the  receiver  of  the 
goods  to  sell  them  in  the  original  pack- 
ages, any  state  regulation  to  the  contrary 
notwithstanding,  unless  Congress,  in  the 
exercise  of  its  lawful  authority,  has  rec- 
ognized the  power  of  the  several  states  to 
control  the  incidental  right  of  sale  in  the 
original  packages,  as  in  the  case  of  in- 
toxicating liquors  shipped  into  one  state 
from  another,  so  as  to  enable  the  states  to 
prevent  the  exercise  by  the  receiver  of  the 
accessory  right  of  selling  intoxicating 
liquors  in  original  packages  except  in  con- 
formity to  lawful  state  regulations.  Vance 
v.  W.  A.  Vandercook  Co..  (1898)  170 
U.  S.  444,  18  S.  Ct.  674,  42  U.  S.  (L.  ed.) 
100. 


In  Leisy  t.  Hardin,  (1890)  135  U.  S. 
100,  10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128, 
the  court  did  not  declare  the  loxoa  pro- 
hibitory statute  in  particular  null  and 
void.  In  In  re  Rahrer,  (1891)  140  U.  S. 
563,  11  S.  Ct.  865,  35  U.  S.  (L.  ed.)  572, 
the  Supreme  Court,  speaking  of  the  full 
scope  and  effect  of  the  Leisy  decision, 
says:  '"This  [the  Leisy  decision]  was 
far  from  holding  that  the  statutes  in 
question  were  absolutely  void,  in  whole 
or  in  part,  and  as  if  never  enacted.  On 
the  contrary,  the  decision  did  not  annul 
the  law,  but  limited  its  operation  to  prop- 
erty strictly  within  che  jurisdiction  of 
the  state."  In  re  Jordan,  (1892)  49  Fed. 
243. 

Under  the  aecision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Leisy  v.  Hardin,  (1890)  135  U.  S.  100, 
an  importer  of  intoxicating  liquors  into 
any  state  from  any  other  state  or  country 
could,  by  himself  or  agentr  prior  to  the 
passage  of  the  Wilson  bill,  sell  such 
Mquors  so  long  as  they  remained  in  the 
unbroken  packages  in  which  they  existed 
daring  their  transportation,  without  re- 
gard to  the  size  of  the  packages.  State 
d.  Winter*,  (1890)  44  Kan.  723,  25  Pac. 
235,  10  L.  R.  A.  616.  See  also  State  v. 
Fulker,  (1890)  43  Kan.  237,  22  Pac.  1020, 
7  L.  R.  A.  183. 

"The  defendants,  however,  to  avail 
themselves  of  the  immunity  of  these  de- 
cisions, and  the  doctrine  and  rules  de- 
clared, must  show  (1)  that  they  are 
foreign  importers,  or  the  agents  of  a 
foreign  importer,  of  beer  or  liquors;  (2) 
that  as  such  agents  they  received  an  im- 
portation of  beer  or  liquors  from  another 
state  or  foreign  country;  (3)  that  they 
are,  as  such  importers  or  agents,  selling 
this  importation  by  the  original,  unbroken 
package  in  which  it  was  imported;  (4) 
that  they  are  not  making  their  house  of 
business  a  tippling  concern  for  the  ren- 
dezvous of  persons,  bringing  it  within  the 
police  power  of  the  state  to  declare  it  a 
nuisance.  All  these  facts  must  be  fully 
established  by  the  defendants,  in  order 
to  make  the  transaction  legitimate  under 
the  decision  which  the  defendants  attempt 
to  shield  themselves  with.  The  failure 
to  establish  any  one  of  these  propositions 
makes  the  defendants  amenable  to  the 
state  law."  State  c.  Chapman,  (1890)  1 
S.  D.  430,  N.  W.  411,  10  L.  R.  A. 
432. 
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Law  providing  no  exception  in  case  of 
original  packages  imported. — A  Massachu- 
setts statute  strictly  prohibiting  the  sale 
of  intoxicating  liquors,  except  as  author- 
iced  in  the  Act,  is  not  unconstitutional 


because  there  is  no  exception  of  liquors 
sold  in  the  original  packages  as  they  are 
imported  from  other  states.  Com.  c. 
Gagne,  (1891)  153  Mass.  205,  26  N.  E. 
449,  10  L.  R.  A.  442. 


(4)  Prohibiting  Soliciting  Orders. —  The  provision  of  the  South  Caro- 
lina dispensary  law,  declaring  "  that  it  shall  be  unlawful  for  any  person 
to  take  or  solicit  orders,  or  to  receive  money  from  other  persons,  for  the 
purchase  or  shipment  of  any  alcoholic  liquors  for  or  to  such  other  persons 
in  this  state,  except  for  liquors  to  be  purchased  and  shipped  from  the  dis- 
pensary, and  any  person  violating  this  section,  upon  conviction,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprisonment 
for  a  term  of  not  less  than  three  months  nor  more  than  twelve  months,  or 
by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,"  if  intended  to  prevent  the  solicitation  of  orders  in  a  legitimate 
subject  of  commerce  by  residents  and  citizens  of  other  states,  or  to  impose 
a  penalty  therefor,  is  a  burden  on  interstate  commerce,  as  much  as  — 
indeed,  more  than  —  the  imposition  of  a  license  tax  would  be,  in  propor- 
tion as  the  penalty  is  the  more  severe. 


E»  p.  Loeb,  (1896)  72  Fed.  658.  See 
also  State  v.  Hickox,  (1902)  64  Kan. 
650,  68  Pac.  35. 

See,  however,  Delamater  v.  South  Da- 
kota, (1907)  205  U.  S.  93,  27  S.  Ct.  447, 
51  U.  S.  (L.  ed.)  724,  10  Ann.  Cas.  733, 
that  under  the  Act  of  Congress  known  as 
the  Wilson  Act  a  state  may  prohibit 
soliciting  orders  for  liquors  to  be  shipped 
from  another  state.  See  also  Zinn  v.  State, 
(1908)   88  Ark.  273,  114  S.  W.  227. 

This  clause  inhibits  the  application  of 
a  state  law  which  provides  that  "  any  per- 
son who  shall  take  or  receive  any  order 
for  intoxicating  liquors  from  any  person 
in  this  state  other  than  a  person  author- 
ized to  seU  the  same  as  in  this  Act  pro- 
vided, or  any  person  who  shall,  directly 
or  indirectly,  contract  for  the  sale  of  any 
intoxicating  liquors  with  any  person  in 
this  state  other  than  a  person  authorized 
to  sell  the  same,  shall  be  deemed  guilty  of 
a  misdemeanor  and  upon  conviction 
thereof  shall  be  punished  therefor  as  pro- 
vided in  this  Act  for  selling  intoxicating 
liquors,"  to  a  nonresident  traveling  sales- 
man, representing  citizens  and  residents 
of  other  states,  who  comes  into  the  state 
and  merely  solicits  orders  for  the  sale  of 
intoxicating  liquors  to  those  who  desire 
them  for  their  personal  consumption,  and 
transmits  such  orders  to  his  employers 
beyond  the  boundaries  of  the  state,  to  be 
there  passed  upon  by  them.  Commerce 
between  the  states  means  more  than  mere 

10  F.  &  A.— 21 


transportation  of  commodities.  It  is  ob- 
vious that  the  Act  of  Congress  of  Aug.  8, 
1890,  by  merely  stripping  the  protection 
of  the  original  package  from  intoxicating 
liquors  upon  their  arrival  at  their  des- 
tination within  a  state,  does  not  affect 
traveling  salesmen  engaged  in  soliciting 
orders,  but,  on  the  contrary,  it  relates 
solely  to  the  status  of  intoxicating  liquors 
after  their  arrival  in  the  state.  In  re 
Bergen,  (1900)    115  Fed.  339. 

A  New  Hampshire  statute  making  it  a 
criminal  offense  for  a  person  to  solicit  or 
take  orders  for  spirituous  liquors  in  the 
state,  to  be  delivered  at  a  place  without 
the  state,  knowing,  or  having  reasonable 
cause  to  believe,  that  if  so  delivered  the 
same  will  be  transported  into  the  state, 
and  sold  in  violation  of  law,  is  not  a 
regulation  of  commerce.  Lang  r.  Lvnch, 
(1889)  38  Fed.  489,  in  which  case  the 
court  said  that  in  Bowman  v.  Chicago, 
etc.,  R.  Co.,  (1888)  125  U.  S.  465,  8  S. 
Ct.  689,  1062,  31  U.  S.  (L.  ed.)  700,  it 
was  "  decided  that  a  statute  of  Iotra 
which  restricted  the  importation  of  liq- 
uors from  another  state  was  void  because 
it  was  a  violation  of  the  right  of  Congress 
to  regulate  commerce  between  the  states. 
But  that  case  is  not  applicable  to  the 
present  one.  The  statute  of  New  Hamp- 
shire does  not  restrict  the  importation  of 
liquors  from  other  states;  it  simply  for- 
bids the  taking  of  orders  for  liquors  to  be 
sold  within  the  state  in  violation  of  law. 
It  may  be  that  the  effect  of  the  law  ia  to 
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prevent  the  importation  of  liquors  from  and  state  restrictions  upon  the  sale  of  a 
other  states,  but  the  distinction  between  commodity  when  within  the  state  ia 
state  restrictions   upon   the   importation       clearly  recognized  and  well  defined." 

(5)  Prohibiting  Bringing  Liquors  into  the  State. — A  state  statute  declar- 
ing it  to  be  a  misdemeanor,  punishable  by  fine  or  imprisonment,  for  any 
person,  except  as  provided  in  the  Act,  to  bring  into  the  state,  by  any  means 
or  mode  of  carriage,  any  liquor  or  liquors  containing  alcohol,  is  clearly  a 
regulation  of  commerce. 

Ew  p.  Jervey,  (1895)  66  Fed.  959.  See  posited  in  any  place,"  was  held  to  be 
also  Jervey  t>.  The  Carolina,  (1895)  66  repugnant  to  this  clause.  State  v.  In- 
Fed.  1013.  toxicating  Liquors,    (1900)    94   Me.   338, 

47  Ati.  531. 

A  Maine  statute  providing  that  "  no  per- 
son shall  knowingly  bring  into  the  state,  Authorizing  seizure  of  liquors  in  posses- 
or  knowingly  transport  from  place  to  place  sion  of  express  company. — A  Vermont 
in  the  state,  any  intoxicating  liquors  with  statute  authorizing  the  seizure  of  intoxi- 
intent  to  sell  the  same  in  the  state  in  eating  liquor  while  in  the  possession  of  an 
violation  of  law,  or  with  intent  that  the  express  company,  with  intent  to  make  un- 
same  shall  be  so  sold  by  any  person,  or  lawful  use  or  disposition  of  it,  was  held 
to  aid  any  person  in  such  sale,  under  a  to  be  valid  as  applied  to  shipments  of 
penalty  oi  fifty  dollars  for  each  offense;  liquor  from  another  state  in  small  quanti- 
aU  such  liquors  intended  for  unlawful  ties.  C.  0.  D.  State  v.  O'Xeil,  (1885)  58 
sale  in  the  state  may  be  seized  while  in  Vt.  140,  2  Atl.  586,  56  Am.  Rep.  557. 
transit  and  proceeded  against,  the  same  See  also  State  o.  Intoxicating  Liquors, 
as  if  they  were  unlawfully  kept  and  de-  (1886)  58  Vt.  594,  4  Atl.  229. 

A  statute  prohibited  the  transportation  by  a  common  carrier  of  intoxicating 
liquor  from  a  point  within  any  other  state  for  delivery  at  a  place  within 
the  state,  as  a  part  of  the  general  policy  of  the  law  of  that  state  with  respect 
to  the  suppression  of  the  illegal  manufacture  and  sale  of  intoxicating  liquor 
within  the  state  as  a  nuisance.  It  was  held  that  while  the  statute  could 
fairly  be  said  to  have  been  adopted,  not  expressly  for  the  purpose  of  regu- 
lating commerce  between  its  citizens  and  those  of  other  states,  but  as  sub- 
servient to  the  general  design  of  protecting  its  people  against  the  evils 
resulting  from  the  unrestricted  manufacture  and  sale  within  the  state  of 
intoxicating  liquors,  it  was  a  regulation  directly  affecting  interstate  com- 
merce in  an  essential  and  vital  point.  It  was  not  one  of  those  local  regu- 
lations designed  to  aid  and  facilitate  commerce;  it  was  not  an  inspection 
law  to  secure  the  due  quality  and  measure  of  a  commodity;  it  was  not  a 
law  to  regulate  or  restrict  the  sale  of  an  article  deemed  injurious  to  the 
health  and  morals  of  the  community;  it  was  not  a  regulation  confined  to 
the  purely  internal  and  domestic  commerce  of  the  state ;  it  was  not  a  restric- 
tion which  only  operates  upon  property  after  it  has  become  mingled  with 
and  forms  part  of  the  mass  of  property  within  the  state. 

Bowman  v.  Chicago,  etc.,  R.  Co.,  (1888)  said:  "For  the  purposes  of  its  policy  a 
125  U.  S.  498,  8  S.  Ct.  689,  1062,  31  U.  S.  state  has  legislative  control,  exclusive  of 
(L.  ed.)   700,  wherein  the  court  further      Congress,  within  its  territory  of  ail  per- 
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sons,  things,  and  transactions  of  strictly  may  adopt  any  measures   tending,  even 

internal  concern.    For  the  purpose  of  pro-  indirectly    and    remotely,    to    make    the 

tecting  its  people  against  the  evils  of  in-  policy  effective  until  it  passes  the  line  of 

temperance  if  has  the  right  to  prohibit  power  delegated  to   Congress  under  the 

the  manufacture  within  its  limits  of  in-  Constitution.    It  cannot,  without  the  con- 

toxicating  liquors ;   it  may  also  prohibit  sent  of  Congress,  express  or  implied,  regu- 

all  domestic  commerce  in  them  between  late    commerce   between    its    people    and 

its  own  inhabitants,  whether  the  articles  those  of  the  other  Btates  of  the  Union  in 

are  introduced  from  other  states  or  from  order  to  effect  its  end,  however  desirable 

foreign  countries;    it  may  punish  those  such  a  regulation  might  be." 
who  sell  them  in  violation  of  its  laws;  it 

(6)  Prohibiting  Sale  of  Malt  Liquors  Whether  Intoxicating  or  Not. — 
"It  is  also  well  established  that,  when  a  state  exerting  its  recognized 
authority  undertakes  to  suppress  what  it  is  free  to  regard  as  a  public  evil, 
it  may  adopt  such  measures  having  reasonable  relation  to  that  end  as  it 
may  deem  necessary  in  order  to  make  its  action  effective.  It  does  not  fol- 
low that  because  a  transaction  separately  considered  is  innocuous  it  may  not 
be  included  in  a  prohibition  the  scope  of  which  is  regarded  as  essential  in  the 
legislative  judgment  to  accomplish  a  purpose  within  the  admitted  power 
of  the  Government." 

Purity  Extract,  etc.,  Co.  v.  Lynch,  (1912)  226  U.  S.  192,  33  8.  Ct.  44,  57  U.  S. 
(L.  ed.)  184. 

(7)  Prohibiting  C.  0.  D.  Shipments. — A  statute  which  provides  that 
"  all  the  shipments  of  spirituous,  vinous  or  malt  liquors,  to  be  paid  for 
on  delivery,  commonly  called  C.  0.  D.  shipments,  into  any  county,  city, 
town,  district  or  precinct  where  this  act  is  in  force  shall  be  unlawful  and 
shall  be  deemed  sales  of  such  liquors  at  the  place  where  the  money  is  paid 
or  the  goods  delivered ;  the  carrier  and  his  agents  selling  or  delivering  such 
goods  shall  be  liable  jointly  with  the  vendor  thereof." 

Adams  Express  Co.  v.  Kentucky,  (1907)  206  U.  8.  129,  27  8.  Ct.  606,  51  U.  8. 
(L.  ed.)  987. 

(8)  Discrimination  in  Prohibition  Law. — A  proviso  in  a  prohibition  law 
which  declares  that  "  the  provisions  of  this  act  shall  not  apply  to  sales  by 
the  barrel,  by  the  manufacturers  thereof  of  cider  manufactured  in  this 
state,"  nor  to  "  sales  by  the  makers  thereof  of  native  winGs  manufactured 
in  this  state,"  is  invalid  as  a  discrimination  against  the  products  of  other 
states. 

State  v.  Hazelton,  (1906)  78  Vt  467,  63  Atl.  305. 

x.  Ciqabettes. — A  state  statute  making  it  a  misdemeanor  for  any  person, 
firm,  or  corporation  to  bring  into  the  state,  for  the  purpose  of  selling,  ciga- 
rettes, is  not  an  infringement  upon  the  exclusive  power  of  Congrep*  to 
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regulate  commerce  between  the  states,  when  it  operates  only  on  sales  not 
by  the  owner  in  the  original  packages. 

Austin  v.  Tennessee,   (1900)    179  U.  8.  mercial  clause  of  the  Constitution  of  the 

343,  21  S.  Ct.  132,  45  U.  S.  (L.  ed.)  224,  United  States,  in  so  far  as  it  inhibits  the 

affirming  (1898)   lOl  Tenn.  563,  48  S.  W.  importation    of    cigarettes    from    foreign, 

305,  70  Am.  St.  Rep.  703,  50  L.  R.  A.  478.  nations  or  other  states,  or  their  sale  by 

See  also  Blaufield  v.  State,    (1899)    103  the  importer  in  the  form  in  which  they 

Tenn.  593,  53  S.  W.  1090.    See  also  License  were    imported.      Sawrie    v.    Tennessee, 

Taw  on  Sale  of  Goods  in  Original  Package,  (1897)    82  Fed.  615. 
infra,  p.  702. 

Prohibiting   manufacture   and    sale    of 

A  Tennessee  statute  making  it  a  misde-  cigarettes. — An  Iowa  statute,  entitled  "An 

meanor  for  any  person,  firm  or  corpora-  Act  to  prohibit  the  manufacture  and  sale 

tion  to  sell,  offer  to  sell,  or  bring  into  the  of  cigarettes,  cigarette  paper,  and  ciga- 

state  for  the  purpose  of   selling,  giving  rette  wrappers,  and  provide  penalties  for 

away,    or    otherwise    disposing    of    any  the  violation  of  the  provisions  thereof/' 

cigarettes,  cigarette  paper,  or  substitute  is  void   as   applied   to   sales   in   original 

for  the  same,  is  not  a  quarantine  or  in-  packages   of   cigarettes   manufactured    in 

spection  statute,  and  is  not  based  upon  other  states.     Iowa  v.  McGregor,   (1896) 

the  state  or  condition  of  the  cigarette,  but  76  Fed.  956. 
is  too  broad,  and  is  repugnant  to  the  com- 

y.  Seeds  and  Plants — Seeds. — A  statute  entitled  "An  Act  to  protect 
seed  buyers  in  North  Carolina,"  providing  "  that  any  person  or  persons 
doing  business  in  the  state,  who  shall  sell  seed,  or  offer  for  sale  any  vegetable 
or  garden  seed,  that  are  not  plainly  marked  upon  each  package  or  bag 
containing  such  seed  the  year  in  which  said  seed  were  grown,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined  not  less  than 
ten  dollars  or  more  than  fifty  dollars,  or  imprisoned  not  more  than  thirty 
days,  for  each  and  every  offense :  provided,  that  the  provisions  of  the  Act 
shall  not  apply  to.  farmers  selling  seed  in  open  bulk  to  other  farmers  or 
gardeners,"  is  void  as  a  regulation  of  commerce  among  the  states. 

In  re  Sanders,  (1892)  52  Fed.  804. 

Trees,  plants,  shrubs,  or  vines. — A  statute  which  provides  that  it  shall  be 
unlawful  for  any  person  to  sell  or  offer  for  sale  any  tree,  plant,  shrub, 
or  vine,  not  grown  in  the  state  of  Minnesota,  without  first  filing  with  the 
secretary  of  state  an  affidavit  setting  forth  his  name,  age,  occupation,  and 
residence,  and,  if  an  agent,  the  name,  occupation,  and  residence  of  his  prin- 
cipals, and  a  statement  as  to  where  the  nursery  stock  to  be  sold  is  grown, 
together  with  a  bond  to  the  state  of  Minnesota,  in  the  penal  sum  of  $2,000, 
conditioned  to  save  harmless  any  citizen  of  this  state  who  shall  be  defrauded 
by  any  false  or  fraudulent  representations  as  to  the  place  where  such  stock 
sold  by  such  person  was  grown,  or  as  to  its  hardiness  for  climate,  imposes  a 
vexatious  and  annoying  obstruction  to  commerce. 

In  re  Schechter,  (1894)  63  Fed.  695.  not  interfere  with  interstate  commerce  be- 
See  also  Welch  r.  Dean,  (1914)  49  Mont.  cause  it  ourdens  the  sale  of  herbs  in  the 
263,  141  Pac.  548.  sense  that  the  seller,  in  addition  to  sell- 

ing the  herbs,  assumes  to  act  also  as   a 

A  statute  prohibiting  the  practicing  of  physician  in  prescribing  their  use.  Ex 
medicine  without  a  medical  certificate  does      parte  Chow  Juyan,  (1916)  235  Fed.  1014. 
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z.  Concentrated  Feeding  Stuff  for  Domestic  Animals. — A  state  stat- 
ute regulating  the  sale  of  concentrated  commercial  feeding  stuff,  and  which 
makes  reasonable  provision  for  disclosure  of  ingredients  by  certificate  and 
label  and  for  inspection  and  analysis,  is  not  in  conflict  with  the  Act  of  Con- 
gress of  June  30, 1906,  known  as  the  Pood  and  Drugs  Act  passed  to  prevent 
adulteration  and  misbranding  as  therein  defined. 

Savage  r.  Jones,  (1912)  225  U.  S.  501,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182; 
Standard  Stock  Food  Co.  v.  Wright,  (1912)  225  U.  S.  540,  32  S.  Ct.  784,  56  U.  S. 
(L.  ed.)   1197. 

al.  Food  and  Drugs —  (1)  Regulating  Net  Weight  of  Retail  Packages. 
— A  statute  providing  that  lard  compound  or  lard  substitute,  unless  sold 
in  bulk,  shall  be  put  up  in  pails  or  other  containers  holding  one,  three,  or 
five  pounds  net  weight,  or  some  whole  multiple  of  these  numbers,  does  not 
violate  the  commerce  clause  as  to  sales  by  retail  and  in  the  package  of  retail. 
Nor  is  the  statute  repugnant  to  the  Pure  Food  and  Drugs  Act  of  Congress 
which  is  directed  against  the  adulteration  and  misbranding  of  food. 

Armour  v.  North  Dakota,  (1916)  240  U.  S.  510,  36  S.  Ct.  440,  60  U.  8.  (L.  ed.) 
771,  Ann.  Cas.  1916D  548. 

(2)  Prohibiting  Sale  of  Perishable  Articles  at  Depots  and  Landings. — 
A  municipal  ordinance  providing  "  that  it  shall  be  unlawful  for  any  rail- 
road company  or  companies  in  the  city  of  New  Orleans  to  allow  the  sale 
of  fruit,  vegetables,  market  produce,  perishable  freight,  or  merchandise, 
except  pears,  peaches,  berries,  and  melons,  arriving  over  their  line  in  the 
city  of  New  Orleans,  from  cars  on  the  tracks  from  any  platform,  shed,  or 
building  at  the  depot  or  depots,  on  the  grounds  or  other  property  owned 
or  controlled  by  such  railroad  company  or  companies  in  the  city  of  New 
Orleans,"  and  providing  that  its  provisions  shall  apply  likewise  to  the 
levees  and  steamboat  landings,  except  in  the  case  of  fruits  just  arriving 
from  tropical  countries,  is  invalid  as  to  vegetables  and  merchandise  com- 
ing from  other  states,  as  it  has  nothing  to  do  with  the  public  health,  for  it 
controls  sales  even  before  the  arrival  of  the  articles  sold;  nor  with  the 
prevention  of  crowds  upon  the  street  where  the  cars  of  delivery  might  be 
located,  for  it  operates  upon  the  most  quiet  sale,  upon  places  deserted  as 
well  as  crowded,  with  possibly  only  buyer  and  seller  present;  nor  with 
the  obstruction  of  streets  by  leaving  cars  standing  on  the  tracks  and  cross- 
ings for  delivery  purposes,  for  no  obstruction  is  hindered  by  the  ordinance ; 
it  is  not  in  aid  of  any  of  the  objects  properly  intrusted  to  the  municipal 
government,  and  falls  within  the  class  of  unreasonable  ordinances. 

Spellman   v.   New   Orleans,    (1891)    45  But  see  State  i*.    Davidson,    (1898)    50 

Fed.  3.  La.  Ann.  1298,  24  So.  324,  69  Am.  St.  Rep. 
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478,  in  which  case  it  was  held  that  the  ings,  is  an  exercise  of  the  police  power, 

ordinance  prohibiting  the  sale  of  onions,  presenting  no  conflict  with  the  Constitu- 

cabbages,  potatoes,  and  other  perishable  tion. 
articles  at  railroad  depots  and  public  land- 

(8)  Requiring  State  Brand  Only, — A  state  pure  food  law  relating  to  the 
sale  of  certain  commodities  which  provides  that  they  shall  bear  the  label 
required  by  the  state  law  and  none  other,  is  in  conflict  with  the  Act  of  Con- 
gress of  June  30,  1906,  under  which  such  articles  which  have  moved  in 
interstate  commerce  shall  be  and  remain  branded  under  the  federal  regu- 
lations until  they  reach  the  consumers. 

McDermott  t>.   Wisconsin,    (1917)    228  permit  a  state  to  discredit  and  burden 

U.  S.  115,  33  S.  Ct.  431,  57  U.  S.  (L.  ed.)  legitimate  federal  regulations  of  interstate 

754,  Ann.   Cas.    191 5A  39,   47   L.   R.   A.  commerce,  to  destroy  rights  arising  out  of 

(N.  S.)  984,  wherein  the  court  said:  "Con-  the   federal  statute  which  have  accrued 

ceding  to  the  state  the  authority  to  make  both  to  the  government  and  the  shipper, 

regulations    consistent    with    the   federal  and  to  impair  the  effect  of  a  federal  law 

law  for  the  further  protection  of  its  citi-  which  has  been  enacted  under  the  consti- 

zens  against  impure  and  misbranded  food  tutional  power  of  Congress  over  the  aub- 

and  drugs,  we  think  to  permit  such  regu-  jec*." 
lation  as  is  embodied  in  this  statute  is  to 

(4)  Eggs. — A  statute  regulating  the  sale  of  eggs  shipped  or  imported 
into  the  state  from  any  foreign  country,  which  requires  every  person  selling 
or  offering  for  sale  any  food  or  drink  the  ingredients  of  which  are  in  part 
composed  of  imported  eggs  shall  display  in  a  conspicuous  place  a  sign  of  a 
stated  size  and  design  bearing  the  words  "Imported  Eggs  Used  Here," 
does  not  aim  at  the  quality,  condition,  or  purity  of  the  article  of  food  but 
solely  at  the  place  from  whence  the  article  is  shipped,  and  does  not  call  into 
requisition  the  police  power  of  the  state. 

State  v.  Jacobson,  (1916)  80  Ore.  648,  157  Pac.  1108,  L.  R.  A.  1916E  1180. 

(5)  Oleomargarine —  (a)  In  General — Oleomargarine  has  so  far  ceased 
to  be  a  newly  discovered  article  as  that  its  nature,  mode  of  manufacture, 
ingredients,  and  effect  upon  the  health  are  and  have  been  for  many  years 
as  well  known  as  almost  any  article  of  food  in  daily  use,  and  if  properly 
and  honestly  manufactured  it  is  conceded  to  be  a  healthful  and  nutritious 
article  of  food.  A  state  law  which  prohibits  its  introduction  within  the 
state  is  not  a  law  which  regulates  or  restricts  the  sale  of  articles  deemed 
injurious  to  the  health  of  the  community,  but  is  one  which  prevents  the 
introduction  of  a  perfectly  healthful  commodity  merely  for  the  purpose  of 
in  that  way  more  easily  preventing  an  adulterated  and  possibly  injurious 
article  from  being  introduced,  and  such  a  statute  is  not  a  fair  exercise  of 
legislative  discretion. 

Schollenberger  v.  Pennsylvania,  (1898)  27  Atl.  30,  36  Am.  St  Rep.  32,  22  L.  R.  A. 
171  U.  S.  15,  18  S.  Ct.  757,  43  U.  S.  (L.  155.  But  see  Com.  v.  Paul,  (1892)  148 
•d.)  49,  reversing  (1893)  156  Pa.  St.  201,      Pa.  St.  559,  24  Atl.  78. 
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Oleomargarine  brought  into  a  state  in 
the  original  packages  is  within  the  pro- 
tection of  the  Constitution  of  the  United 
States,  and  it  can  be  sold  in  the  original 
packages,  entirely  independently  of  the 
provisions  of  the  state  statute,  and  subject 
only  to  the  provisions  of  the  national  stat- 
ute. In  re  Worthen,  (1891)  58  Fed.  469. 
See  also  State  v.  Bruce,  ( 1904)  55  W.  Va. 
384,  47  S.  E.  146,  overruling  State  v. 
Myers,  (1896)  42  W.  Va,  822,  26  S.  E. 
539,  57  Am.  St.  Rep.  887,  35  L.  R.  A.  844. 

A  Maryland  statute  providing  with  re- 
spect to  oleomargarine  that  no  person 
shall  have  the  same  in  his  possession  with 
"  intent  to  sell  the  same,  or  shall  sell  or 
offer  the  same  for  sale,'/  is  invalid  as  to 
sales    in    original    packages    of    oleomar- 

Srine  manufactured  in  other  states.  The 
m  of  the  United  States  recognize  oleo- 
margarine as  a  merchantable  article,  and 
while  a  state  may  perhaps  regulate  its 
sale  it  cannot  prohibit  its  importation. 
In  re  McAllister,   (1892)   51  Fed.  282. 

A  Minnesota  statute,  entitled  "An  Act 
to  prevent  fraud  in  the  sale  of  dairy  prod- 
ucts, their  imitations  or  substitutes,  to 
prohibit  and  prevent  the  manufacture  or 
sale  of  unhealthy  or  adulterated  dairy 
products,  and  to  preserve  the  public 
health,"  was  held,  as  assuming  to  pro- 
hibit the  importation  into  the  state  and 
sale  there  by  the  importers  of  such  article 
in  original  packages,  to  be  invalid,  being 
inconsistent  with  the  exclusive  power  .of 
Congress  over  the  subject  of  commerce 
among  the  several  states,  and  because  by 
its  terms  it  prohibits  and  attempts  to  ex* 
elude  from  the  state  oleomargarine  com- 
pounded of  the  very  materials,  including 


coloring  matters,  which  are  described  in 
an  Act  of  Congress  as  constituting  lawful 
oleomargarine  of  commerce,  "  made  in 
imitation  or  semblance  of  butter."  In  re 
Brundage,  (1899)  96  Fed.  963,  reversed 
in  Minnesota  v.  Brundage,  (1901)  180 
U.  S.  499,  21  S.  Ct.  455,  45  U.  S.  (L.  ed.) 
639,  on  the  ground  that  the  petitioner 
for  the  writ  of  habeas  corpus  should  have 
pursued  his  remedies  through  the  state 
courts,  and  then  by  writ  of  error  from 
the  United  States  Supreme  Court.  See 
also  In  re  Gooch,  (1890)   44  Fed.  276. 

A  Missouri  statute  provides  that  "no 
person  shall  by  himself,  his  agents,  or  em- 
ployees, produce  or  manufacture  any  sub- 
stance in  imitation  or  semblance  of  natural 
butter,  nor  sell  nor  keep  for  sale,  nor 
offer  for  sale  any  imitation  butter  made 
or  manufactured,  compounded,  or  pro- 
duced in  violation  of  this  section,  whether 
such  imitation  butter  shall  be  made  or 
produced  in  this  state  or  elsewhere."  Not- 
withstanding oleomargarine  is  a  subject 
of  commerce  between  the  states,  any  state 
has  the  undoubted  right  to  so  legislate 
with  respect  to  it,  in  the  exercise  of  its 
police  power,  as  to  prevent  imposition, 
fraud  and  deception  upon  the  public.  In  re 
Scheitlin,  (1900)  99  Fed.  273. 

A  Virginia  statute  entitled  "  An  Act  to 
prevent  the  adulteration  of  butter  and 
cheese  and  the  sale  of  the  same,  and  pre- 
serve the  public  health,"  was  held  to  be 
nothing  more  or  less  than  a  prohibition 
of  the  sale  in  Virginia  of  oleomargarine 
imported  from  one  of  the  other  states,  and 
in  palpable  conflict  with  the  Constitution. 
Em  p.  Scott,  (1895)  66  Fed.  47. 


An  Act  of  Congress  imposing  certain  special  taxes  upon  manufactures  of 
oleomargarine  as  well  as  upon  wholesale  and  retail  dealers  in  that  com- 
pound, does  not  have  special  application  to  the  transfer  of  oleomargarine 
from  one  state  to  another.  It  relieves  the  manufacturer  or  seller,  if  he 
conforms  to  the  regulations  prescribed  by  Congress  or  by  the  commissioner 
of  internal  revenue  under  the  authority  conferred  upon  him  in  that  regard, 
from  penalty  or  punishment  so  far  as  the  general  government  is  concerned, 
but  does  not  interfere  with  the  exercise  by  the  states  of  any  authority  they 
possess  of  preventing  deception  or  fraud  in  the  sales  of  property  within 
their  respective  limits. 

Plumley  v.  Massachusetts,  (1894)  155  U.  S.  467,  15  S.  Ct.  154,  39  U.  &  (L.  ed.) 
223,  affirming  Com.  v.  Huntley,  (1892)   156  Mass.  236,  30  N.  £.  1127,  15  L.  R.  A.  839. 

(b)  Exclusion  of  Artificially  Oolored  Oleomargarine. —  It  is  within  the 
power  of  a  state  to  exclude  from  its  markets  any  compound  manufac- 
tured in  another  state,  which  has  been  artificially  colored  or  adulterated  so 
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as  to  cause  it  to  look  like  an  article  of  food  in  general  use,  and  the  sale  of 
which  may,  by  reason  of  such  coloration  or  adulteration,  cheat  the  general 
public  into  purchasing  that  which  they  may  not  intend  to  buy.  The  Con- 
stitution of  the  United  States  does  not  secure  to  any  one  the  privilege  of 
defrauding  the  public. 


Pluniley  v.  Massachusetts,  (1894)  155 
U.  S.  478,  15  S.  CI.  154,  39  U.  S.  (L.  ed.) 
223,  affirming  Com.  v.  Huntley,  (1892) 
156  Mass.  236,  30  N.  E.  1127,  15  L.  R.  A. 
839,  holding  that  a  Massachusetts  statute 
providing  that  *'  no  person  by  himself  or 
his  agents  or  servants  shall  render  or 
manufacture,  sell,  offer  for  sale,  expose 
for  sale,  or  have  in  his  possession  with 
intent  to  sell,  any  article,  product  or  com- 
pound made  wholly  or  partly  out  of  any 
fat,  oil,  or  oleaginous  substance  or  com- 
pound thereof,  not  produced  from  un- 
adulterated milk  or  cream  from  the  same, 
which  shall  be  in  imitation  of  yellow  but- 
ter produced  from  pure  unadulterated 
milk  or  cream  of  the  same;  provided,  that 
nothing  in  this  Act  shall  be  construed  to 
prohibit  the  manufacture  or  sale  of  oleo- 
margarine in  a  separate  and  distinct  form, 
and  in  such  manner  as  will  advise  the 
consumer  of  its  real  character,  free  from 
coloration  or  ingredient  that  causes  it  to 
look  like  butter/'  does  not  conflict  with 
this  clause. 

See  also  In  re  Scheitlin,  (1900)  99  Fed. 
275,  in  which  the  court,  speaking  of  the 
Schollenberger  r.  Pennsylvania  case  and 
the  above  case,  said :  "  It  is  observed  at 
the  outset  that  the  law  of  Pennsylvania 
absolutely  prohibits  the  sale  of  oleomar- 
garine within  the  confines  of  the  state. 
The  law  of  Massachusetts  under  which 
the  Plumley  case  arose  does  not  prohibit 
the  sale  of  oleomargarine,  but  only  pro- 
hibits its  sale  when  made  in  imitation  of 
yellow  butter." 

But  in  In  re  Brundage,  (1899)  96  Fed. 
963,  the  court  said :  "  The  doctrine  which 
has  apparent  support  in  the  Plumley  case, 
that  a  state  may  exclude  from  its  markets, 
and  absolutely  prohibit  the  sale  of,  an 
admittedly  wholesome  article  of  food 
merely  because  it  is  designedly  prepared 
to  resemble  so  closely  another  'more  gen- 
erally desired  article,  for  which  it  is  a 
substitute,  that  persons  may  be  easily  de- 
ceived, and  have  it  imposed  upon  them  for 
the  other  article,  is  plainly  contrary  to 
the  holding  in  the  Schollenberger  case,*  and 
untenable  since  that  decision  in  which 
the  court  announces  that  '  the  legislative 
policy  does  not  extend  so  far  as  to  embrace 
the  right  to  absolutely  prohibit  the  intro- 
duction within  the  limit  of  the  state  of 
an  article  like  oleomargarine,  properly 
and  honestly  manufactured.' " 

If  there  be  any  subject  over   which  it 


would  seem  the  states  ought  to  have  plen- 
ary control,  and  the  power  to  legislate  in 
respect  to  which  it  ought  not  to  be  sup- 
posed was  intended  to  be  surrendered  to 
the  general  government,  it  is  the  protec- 
tion of  the  people  against  fraud  and  decep- 
tion in  the  sale  of  food  products.  Such 
legislation  may,  indeed,  indirectly  or  inci- 
dentally affect  trade  in  such  products 
transported  from  one  state  to  anothei 
state.  But  that  circumstance  does  not 
show  that  the  laws  of  the  character 
alluded  to  are  inconsistent  with  the  power 
of  Congress  to  regulate  commerce  among 
the  states.  Plumley  v.  Massachusetts, 
(1894)  155  U.  S.  472,  15  S.  Ct.  154,  39 
U.  S.  (L.  ed.)  223,  affirming  Com.  v. 
Huntley,  (1892)  156  Mass.  236,  30  N.  E. 
1127,  15  L.  R.  A.  839. 

In  imitation  of  butter  —  When  held 
valid. —  A  Maine  statute  providing  that 
"whoever  by  himself  or  his  agent  manu- 
factures, sells,  exposes  for  sale,  or  has  in 
his  possession  with  intent  to  sell,  or 
takes  orders  for  the  future  delivery  of  an 
article,  substance,  or  compound  made  in 
imitation  of  yellow  butter  or  cheese,  and 
not  made  exclusively  or  wholly  of  cream 
or  milk,  or  containing  any  fats,  oil  or 
grease  not  produced  from  milk  or  cream, 
whether  said  article,  substance,  or  com- 
pound be  named  oleomargarine,  butterine, 
or  otherwise  named,  forfeits  for  the  first 
offense  $100,  and  for  the  second  and  each 
subsequent  offense  $200,  to  be  recovered  by 
indictment  with  costs,  one-third  to  go  to 
the  complainant  and  the  balance  to  the 
state,"  was  held  to  be  valid.  State  r. 
Rogers,  (1901)  95  Me.  97,  49  Atl.  564,  85 
Am.  St.  Rep.  395. 

A  Missouri  statute  entitled  "  An  Act  to 
prevent  the  manufacture  and  sale  of  oleag- 
inous substances,  or  compounds  of  the 
same,  in  imitation  of  the  pure  dairy  prod- 
ucts," which  provides  that  "  whoever 
manufactures  out  of  any  oleaginous  sub- 
stances, or  any  compounds  of  the  same, 
other  than  that  produced  from  unadulter- 
ated milk  or  cream  from  the  same,  any 
article  designed  to  take  the  place  of  but- 
ter or  cheese,  produced  from  pure  un- 
adulterated milk  or  cream  of  the  same;  or 
whoever  shall  sell  or  offer  for  sale  the 
same  as  an  article  of  food  shall,  on  con- 
viction thereof,  be  confined  in  the  county 
jail  not  exceeding  one  year,  or  fined  not 
exceeding  $1,000,  or  both,"  was  held  to 
be  valid.     State  r.  Addington,   (1882)    77 
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Mo.  110,  in  which  case  the  court  said: 
"  It  does,  not  appear  that  Congress  has 
passed  any  law  to  regulate  commerce  in 
•  oleomargarine  '  or  '  suine  '  between  the 
states,  and,  of  consequence  the  Act  under 
discussion  cannot  be  obnoxious  to  the 
charge  of  being  in  contravention  of  that 
provision  of  the  Constitution  of  the  United 
States  relied  on  by  the  defendant,  even  if 
the  Act,  on  which  the  indictment  is  bot- 
tomed, be  regarded  as  one  which  has  the 
effect  of  regulating  commerce  between  the 
states.  Such  regulations  by  the  states 
are  valid  in  so  far  as  concerns  the  con- 
stitutional provision  we  have  quoted,  ex- 
cept when  conflicting  with  regulations  on 
the  same  subject  prescribed  by  Congress." 
Affirming  (1882)  12  Mo.  App.  214.  See 
also  In  re  Brosnahan,  (1883)  18  Fed.  66, 
wherein  the  court  said :  "  The  statute 
does  not  forbid  its  importation  or  exporta- 
tion, the  bringing  of  it  into  the  state, 
or  carrying  it  out  of  the  state;  nor  is 
its  use  in  the  state  forbidden  to  those  who 
choose  to  use  it  even  for  food.  Tt  is  only 
forbidden  to  manufacture  it  or  to  sell  it 
for  food,  to  take  the  place  of  butter  for 
that  purpose.  For  all  other  purposes  it 
may  be  made  and  sold  in  the  state,  and 
for  that  purpose,  or  any  other,  it  may  be 
imported  or  exported  without  violating 
the  law." 

An  Ohio  statute  prohibits  the  manu- 
facture or  sale  of  oleomargarine  unless  it 
be  manufactured  and  sold  in  separate  and 
distinct  form,  and  in  such  manner  as  will 
at  once  advise  the  consumer  of  its  real 
character  —  free  from  any  coloring  matter, 
or  other  ingredients  which  would  cause  it 
to  look  like  butter,  etc.  The  statute  is 
constitutional  when  applied  to  sales 
within  the  state  of  all  oleomargarine 
there  manufactured,  and  to  the  sale  of 
broken  packages  of  oleomargarine  im- 
ported from  other  states  or  from  foreign 
nations;  but  the  state  law  does  not  apply 
to,  and  cannot  be  enforced  against,  sales 
in  the  original  packages  of  oleomargarine 
imported  into  the  state.  In  re  Worthen, 
(1891)   58  Fed.  469. 

The  Pennsylvania  statute  of  May  5,  1899, 
making  it  unlawful  "  to  sell  any  article, 
product,  or  compound  made  wholly  or 
partly  out  of  any  fat,  oil,  or  oleaginous 
substance,  or  compound  thereof,  not  pro- 
duced from  unadulterated  milk  or  cream 
from  the  same,  without  the  admixture  or 
addition  of  any  fat  foreign  to  the  said 
milk  or  cream,  and  which  shall  be  in  imita- 


tion of  yellow  butter,  produced  from  pure, 
unadulterated  milk  or  cream  of  the  same, 
with  or  without  coloring  matter:  Pro- 
vided, that  nothing  in  this  Act  shall  be 
construed  to  prohibit  the  manufacture  or 
sale,  or  offering  or  exposing  for  sale,  or 
having  in  possession  with  intent  to  sell, 
oleomargarine  or  butterine  or  any  similar 
substance,  free  from  coloration  or  ingre- 
dients that  cause  it  to  look  like  butter, 
and  in  a  separate  and  distinct  form,  and 
in  such  manner  as  will  advise  the  con- 
sumer of  its  real  character,"  was  held  to 
be  valid.  Com.  v.  Vandyke,  (1900)  9  Pa. 
Dist.  42;  Com.  r.  McCann,  (1900)  14  Pa. 
Super.  Ct.  221,  affirmed  (1901)  198  Pa. 
St.  509,  48  Atl.  470. 

When  held  invalid. —  A  Maryland 
statute  which  prohibited  the  having  in  pos- 
session with  intent  to  sell  within  the 
state,  oleomargarine  made  in  imitation  or 
semblance  of  butter  produced  from  milk 
.  or  cream,  prohibits  by  its  very  terms  the 
sale  of  an  article  of  commerce  recognized 
by  an  Act  of  Congress,  and  therefore  so 
far  as  it  applies  to  the  sale  in  original 
packages  of  oleomargarine  made  in  other 
states,  is  void.  McAllister  v.  State, 
(1902)  94  Md.  301,  50  Atl.  1046.  See 
also  Fox  t\  State,  (1899)  89  Md.  381,  43 
Atl.  775,  73  Am.  St.  Rep.  193,  as  to  a 
statute  prohibiting  the  sale  of  oleomar- 
garine made  "  in  imitation  or  semblance 
of  natural  butter." 

A  New  York  statute  which  prohibits  the 
manufacture  or  sale  of  products  not  made 
from  unadulterated  milk,  in  imitation  or 
resemblance  or  designed  to  take  the  place' 
of  butter,  is  invalid  as  to  oleomargarine 
imported  from  another  state  consigned  to 
a  person  who  sold  the  same  in  the  ordinary 
form  in  the  original  package  in  which  it 
was  received,  having  thereon  a  United 
States  revenue  stamp,  and  who  had  a 
United  States  license  for  the  sale  thereof. 
Waterbury  v.  Egan,  (1893)  3  Misc.  355, 
23  N.  Y.  S.  115. 

Colored  with  annotto. —  A  New  Jersey 
statute  rendering  penal  the  sale  of  oleo- 
margarine colored  with  annotto,  is  valid 
as  applied  to  a  sale  made  in  the  state  by 
the  agent  of  the  manufacturer  in  another 
state,  although  the  package  sold  in  the 
state  was  that  which  had  been  sent  by 
the  manufacturer  from  the  other  state  for 
sale.  Waterbury  t\  Newton,  (1888)  50 
N.  J.  L.  534,  14  Atl.  604. 


(c)  Prohibiting  Sale  Unless  Colored  Pink. —  A  state  statute  prohibiting 
the  sale  of  oleomargarine  as  a  substitute  for  butter  unless  it  is  of  a  pink 
color,  is  invalid.  "  It  is  entirely  plain  that  if  the  state  has  not  the  power  to 
absolutely  prohibit  the  sale  of  an  article  of  commerce  like  oleomargarine  in 
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its  pure  state,  it  has  no  power  to  provide  that  such  article  shall  be  colored,  or 
rather  discolored,  by  adding  a  foreign  substance  to  it,  in  the  manner 
described  in  the  statute." 

Collins  ».  New  Hampshire,  (1898)    171  sive  power  of  Congress  to  regulate  com- 

U.  S.  33,  18  S.  Ct.  768,  43  IT.  S.  (L.  ed.)  merce    among    the    several    .states,     'ihe 

60.  Act  does  not  interfere  with  oleomargarine 

so  long  as  it  remains  an  article  of  com- 

A    Minnesota    statute    which    forbids,  merce  and  is  being  handled  or  stored  as 

under  special  penalties,  the  sale,  exposure  such.    It  is  only  after  it  has  ceased  to  be 

for   sale,   or   having   in    possession   with  an   article   of   commerce,   and  becomes    a 

intent  to  sell,  any  article  in  imitation  of  part  of  the  mass  property  of  the  state,  and 

butter,  not  wholly  made  of  milk  or  cream,  as  such  is  being  sold,  or  kept  and  exposed 

and  that  is  of  any  other  color  than  bright  for  sale,  that  it  comes  under  this   Act ; 

pink;    and   provides  that  the   dairy   and  which  makes   no  distinction  in  favor   of 

food  commissioner  may  seize  such  article,  the  article  manufactured  in  this  state,  or 

and,  upon  the  order  of  any  court  having  against  that  which  is  brought  from  other 

jurisdiction  under  the  Act*  sell  the  same  states.      Armour  Packing  Co.  v.  Snyder, 

for  any  purpose  other  than  for  food,  is  (1897)  84  Fed.  138. 
not  invalid  as  interfering  with  the  exclu- 

(d)  As  to  Manufacture  by  Domestic  Corporations. —  A  statute  relating 
to  the  manufacture  and  sale  of  oleomargarine  was  held  not  to  violate  this 
clause,  when  all  the  acts  of  the  corporation  which  were  complained  of  related 
to  oleomargarine  manufactured  by  it  in  the  state  of  Ohio,  in  violation  of  the 
laws  of  that  state,  and  therefore  operated  on  the  corporation  within  the 
state  and  affected  the  product  manufactured  by  it  before  it  had  become  a 
subject  of  interstate  commerce. 

Capital  City  Dairy  Co.  v.  Ohio,  (1902)  183  U.  S.  245,  22  S.  Ct.  120,  46  U.  S. 
(L.  ed.)   171. 

(6)  Renovated  Butter. — A  statute  providing  that  "  no  person,  firm, 
or  corporation  shall  manufacture,  sell,  or  offer  for  sale,  or  have  in  his  pos- 
session with  intent  to  sell,  butter  known  as  process  butter,  unless  the  pack- 
age in  which  the  butter  is  sold  has  marked  on  the  side  of  it  the  words 
'  Renovated  Butter  '  in  capital  letters  one  inch  high  and  one-half  inch  wide 
with  ink  which  is  not  easily  removed :  Provided,  that  it  shall  be  unlawful 
for  any  retailer  to  sell  said  butter  and  unless  a  card  is  displayed  on  the 
package  from  which  he  is  selling  butter  with  the  following  words  printed 
thereon  so  that  it  may  be  easily  read  by  the  purchaser, '  Renovated  Butter* 
or  if  it  is  sold  in  packages  on  which  a  wrapper  is  u§ed  the  words  c  Reno- 
vated Butter  '  shall  be  plainly  printed  on  each  and  every  wrapper :  Pro- 
vided further,  that  all  process  butter  shipped  from  other  states  shall  be 
subject  to  the  same  regulations  as  provided  in  this  section.  Whoever  vio- 
lates the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  for  each  and  every  offense  not  less  than 
twenty-five  dollars  ($25)  nor  more  than  one  hundred  dollars  ($100)  or  by 
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imprisonment  for  not  less  than  one  month  or  more  than  six  months,  or 
by  both  such  fine  and  imprisonment/ '  does  not  conflict  with  this  clause, 
but  falls  within  the  powers  reserved  by  the  states  and  not  delegated  to  the 
United  States  by  the  Constitution,  viz.,  the  police  power,  which  is  an  inher- 
ent power  in  every  state  by  reason  of  its  sovereignty,  and  the  power  which 
it  is  universally  conceded  extends  to  the  protection  of  the  lives  and  health 
of  the  citizens,  and  to  the  preservation  of  good  order  and  the  public  morals. 


Hathaway  r.  McDonald,  (1902)  27 
Wash.  661,  68  Pac.  376,  91  Am.  St.  Rep. 
889,  on  the  authority  of  Plumley  v.  Massa- 


chusetts, (1894)   155  U.  S.  461,  15  S.  Ct. 
154,  39  U.  S.    (L.  ed.)    223. 


(7)  Coffee. — A  state  statute  prohibiting  the  manufacture  or  sale  of  any 
adulterated  food  or  drug,  or  the  coloring  or  coating  of  food  whereby  it  is 
made  to  appear  better  than  it  really  is,  is  not  repugnant  to  the  commerce 
clause,  but  is  an  exertion  by  the  state  of  its  reserved  police  power  to  legis- 
late for  the  protection  of  the  health  and  safety  of  the  community  and  to 
provide  against  deception  or  fraud. 


Crossman  c.  Lurman,  (1904)  192  U.  S. 
196,  24  S.  Ct  234,  48  U.  S.  (L.  ed.)  401, 
wherein  the  court  said:  "The  effect  of 
the  evidence,  it  is  argued,  had  it  been  ad- 
mitted, would  have  been  to  show  that 
coffee  artifically  colored  as  a  means  of 
fraud  and  deception  was  a  recognized 
article  of  commerce,  and  therefore  the 
right  to  deal  in  it  was  protected  by  the 
commerce  clause  of  the  Constitution  of 
the  United  States,  and  such  dealings  could 
not,  therefore,  be  controlled  by  the  state 
law.  To  state  the  proposition  we  think 
ia  to  answer  it." 

An  Ohio  statute  which  does  not  under- 
take to  prohibit  the  introduction  and  sale 


of  a  pure  article  of  food  sold  for  what  it 
really  is,  but  the  coloring,  coating,  or 
polishing  of  the  article  whereby  damage 
or  inferiority  is  concealed,  the  Act  pro- 
viding in  this  connection  that  it  shall  not 
apply  to  mixtures  or  compounds  recog- 
nized as  ordinary  articles  of  food  if 
every  package  sold  or  offered  for  sale  be 
distinctly  labeled  as  a  mixture  or  com- 
pound, with  the  name  and  per  cent,  of 
each  ingredient  therein,  and  is  not  in- 
jurious to  health,  is  clearly  within  the 
police  powers  of  the  state.  Arbuckle  v. 
Blackburn,  (1902)  113  Fed.  626,  appeal 
dismissed  (1903)  191  U.  S.  405,  24  S. 
Ct.  148,  48  U.  S.   (L.  ed.)   239. 


(8)  Citrus  Fruits. —  A  statute  which  makes  it  unlawful  for  any  one  to 
sell,  offer  for  sale,  ship,  or  deliver  for  shipment,  any  citrus  fruits  which 
are  immature  or  otherwise  unfit  for  consumption,  is  valid. 


Sligh  v.  Kirkwood,  (1915)  237  U.  S. 
62,  35  S.  Ct.  501,  59  U.  S.  (L.  ed.)  836, 
in  which  case  it  was  urged  that  the  police 
power  cannot  be  exercised  for  the  protec- 
tion of  the  health  of  people  in  other  states, 
hut  the  court  said :  "  We  may  take  judi- 
cial notice  of  the  fact  that  the  raising  of 
citrus  fruits  is  one  of  the  great  industries 
of  the  state  of  Florida.  It  was  competent 
for  the  legislature  to  find  that  it  was 
essential  for  the  success  of  that  industry 
that  its  reputation  be  preserved  in  other 
states  wherein  such  fruits  find  their  most 
extensive  market.    The  shipment  of  fruits, 


so  immature  as  to  be  unfit  for  consump- 
tion, and  consequently  injurious  to  the 
health  of  the  purchaser,  would  not  be 
otherwise  than  a  Berious  injury  to  the 
local  trade,  and  would  certainly  affect  the 
successful  conduct  of  such  business  within 
the  state.  The  protection  of  the  state's 
reputation  in  foreign  markets,  with  the 
consequent  beneficial  effect  upon  a  great 
home  industry,  may  have  been  within  the 
legislative  intent,  and  it  certainly  could 
not  be  said  that  this  legislation  has  no 
reasonable  relation  to  the  accomplishment 
of  that  purpose." 
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(9)  Vinegar. — A  statute  prohibiting  the  manufacture  of  vinegar  in 
imitation  or  sembanee  of  cider  vinegar,  was  held  not  to  be  invalid  as  a  regu- 
lation of  commerce  among  the  states. 

People  i\  Niagara  Fruit  Co.,  (1902)  75  adulterated  by  artificial  coloring  matter, 
App.  Div.  18.  77  X.  Y.  S.  805,  affirmed  when  imported  from  a  foreign  country  op 
(1903)    173  N.  Y.  629,  66  N.  E.  1114.  state   and    sold   in   the   original   package. 

People  r.  Schmidt,  (1916)   218  N.  Y.  256, 

A  state  may  prohibit  the  sale  of  vinegar       112  N.  E.  £55. 

(10)  Baking  Powder. — A  statute  declaring  it  to  be  a  misdemeanor  to  sell 
baking  powder  containing  alum,  unless  the  package  it  contained  was  labeled 
"  This  Baking  Powder  Contains  Alum,"  was  held  to  be  an  unreasonable 
and  vexatious  burden  upon  commerce  among  the  states,  as  applied  to  bak- 
ing powder  manufactured  in  another  state  and  not  shown  to  be  deleterious 
to  health. 

In  re  Ware,  (1892)  53  Fed.  783. 

(11)  Veal. 

A  8 tatute  which  prohibits  the  slaughter-  tary    of    Agriculture. —  A    statute    which 

ing,  exposing  for  sale,  or  selling,  within  prohibits   the   shipping   out  of   the   state, 

the  state,  for  food,  any  calf,  unless  it  is  or  the  keeping  with  intent  to  ship  out  of 

in  good,  healthy  condition,  and   at   least  the  state,  for  food  purposes,  the  flesh  of 

four  week 8  old  at  the  time  of  killing,  and  a  calf  which  was  less  than  four  weeks  old 

makes  it  unlawful  to  ship  "  to  or  from  or  weighed  less  than  fifty  pounds,  dressed 

any  part  of  this   state  "   any  carcass   or  weight,  when  killed,  was  held  to  be  invalid 

carcasses  of  a  calf  or  calves,  unless  a  tag  as  conflicting  with  regulations  prescribed 

is   attached    in   the   manner   required,   is  by    the   Secretary    of    Agriculture    under 

not  void  as  a  regulation  of  or  interfer-  authority   of  an  Act  of  Congress,  which 

ence  with  interstate  commerce,  but  is   a  recognize  as  lawful  articles  of  commerce 

reasonable   exercise   of   the    police   power  the  carcasses  of  calves  over  three  weeks 

of  the  state  to  secure  obedience  to  a  rea-  of  age.     But  the  part  of  the  state  statute 

sonable  law  to  protect  the  people  of  the  which  prohibits  the  sale  or  offer  to  sell  for 

state  against  the  sale  of  unwholesome  food.  food  purposes  such  veal,  as  construed  to 

Peoplet".  Bishopp,  (1904)  44  Misc.  12,  89  appiv  to  intrastate  transactions,  is  valid, 

N.  Y.  S.  709.  State  v.  Peet,   (1908)    80  Vt.  449,  68  Atl. 

661,  30  Am.  St.   Rep.   998,   14  L.   R.   A 

As  conflicting  with  regulations  of  Secre-  (N.  S.)   677. 

hi.  Game  Laws  —  (1)  In  General. — A  state  has  power  to  make  it  an 
offense  to  have  in  possession,  for  the  purpose  of  transportation  beyond  the 
state,  birds  which  have  been  lawfully  killed  within  the  state  during  the 
open  season.  The  power  of  the  state  to  protect  its  people,  by  adequate 
police  regulation,  against  the  adulteration  of  articles  of  food,  although 
in  doing  so  commerce  may  be  remotely  affected,  necessarily  carries  with  it 
the  existence  of  a  like  power  to  preserve  a  food  supply  which  belongs  in 
common  to  all  the  people  of  the  state,  which  can  only  become  the  subject 
of  ownership  in  a  qualified  way,  and  which  can  never  be  the  object  of  com- 
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merce  except  with  the  consent  of  the  state  and  subject  to  the  conditions 
which  it  may  deem  best  to  impose  for  the  public  good. 


Geer  v.  Connecticut,  (1896)  161  U.  S. 
621,  6  S.  Ct.  600,  40  U.  S.  (L.  ed.)  793, 
affirming  (1891)  61  Conn.  148,  22  Atl. 
1012,  13  L.  R.  A.  804,  holding  that  a  Con- 
necticut statute  providing  that  "  'no  person 
shall  at  any  time  kill  any  woodcock, 
ruffed  grouse,  or  quail  for  the  purpose  of 
conveying  the  same  beyond  the  limits  of 
the  state;  or  shall  transport  or  have  in 
his  possession  with  intent  to  procure  the 
transportation,  beyond  its  limits,  of 
any  of  such  birds  killed  within  the  state;' 
#  *  *  the  reception  by  any  person 
within  the  state  of  any  such  bird  or  birds 
for  shipment  to  a  point  without  the  state 
ehall  be  prima  facie  evidence  that  said 
bird  or  birds  were  killed  within  the  state 
for  the  purpose  of  carrying  the  same 
beyond  its  limits,"  is  not  void  as  a  regu- 
lation of  commerce  among  the  states.  See 
also  Rupert  t\  United  States,  (1910)  181 
Fed.  87. 

A  Washington  statute  providing  that 
"every  person  who  shall  offer  for  sale  or 
market,  or  sell  or  barter,  any  moose,  elk, 
caribou,  killed  in  this  state,  antelope, 
mountain  sheep  or  goat,  deer,  or  the  hide 
or  skin  of  any  moose,  elk,  deer,  or  caribou, 
or  any  grouse,  pheasant,  ptarmigan,  part- 
ridge, sage  hen,  prairie  chicken,  or  quail 
at  any  time  of  the  year,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  as  hereinafter 
provided,"  if  applicable  to  a  sale  by  a 
restaurant  keeper,  as  a  portion  of  a  meal, 
of  a  quail  which  was  a  portion  of  a  box 
of  quail  purchased  in  the  state  of  Missouri 
and  lawfully  taken  under  the  laws  of  that 
state,  is  unconstitutional  and  void.  In  re 
Davenport,  (1900)  102  Fed.  540,  in  which 
case  the  court  said:  "I  do  not  question 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  last  cited  [Geer 
r  Connecticut,  (1896)  161  U.  S.  519], 
holding  that  the  legislature  of  a  state 
has  the  constitutional  power  to  entirely 
prohibit  the  killing  of  game  within  Ihe 
state  for  the  purpose  of  conveying  the 
same  beyond  the  limits  of  the  state;  for  it 
is  true,  and  it  is  an  elementary  principle, 
that  the  wild  game  within  a  state  belongs 
to  the  people  m  their  collective  sovereign 
capacity.  Game  is  not  the  subject  of 
private  ownership,  except  in  so  far  as  the 
people  may  elect  to  make  it  so;  and  they 
may, .  if  they  see  fit,  absolutely  prohibit 
the  taking  of  it,  or  traffic  or  commerce 
in  it  But  the  power  of  a  legislature  in 
this  regard  only  applies  to  game  wTithin 
the  state  which  is  the  property  of  the 
people  of  the  state,  and  no  such  power 
to  interfere  with  the  private  affairs  of 
individuals'  can  affect  the  right  of  a  citizen 


to  sell  or  dispose  of  as  he  pleases  game 
which  has  become  a  subject  of  private 
ownership  by  a  lawful  purchase  in  another 
state.  This  decision  of  the  Supreme  Court 
does  not,  directly  or  indirectly,  support 
the  proposition  that  the  legislature  of  one 
state  has  the  constitutional  power  to 
prohibit  traffic  in  game  imported  from 
another  state." 

Statutes  held  valid.  —  An  Arkansas 
statute  prohibiting  the  exportation  of  fish 
and  game  from  the  state  does  not  violate 
this  clause.  Organ  u.  State,  uS92)  56 
Ark.  267,  19  S.  W.  840. 

A  California  statute  providing  that 
"  every  person  in  the  state  of  California 
who  shall  at  any  time  sell,  or  offer  for 
sale,  the  hide  or  meat  of  any  deer,  elk, 
antelope,  or  mountain  sheep,  shall  be 
guilty  of  a  misdemeanor,"  is  not  invalid 
as  a  regulation  of  interstate  commerce,  as 
applied  to  the  sale  of  meat  cut  from  the 
carcass.  "  Whether  petitioner  could  have 
sold  the  meat  as  an  entire  carcass  is  a 
question  which  does  not  confront  us." 
Ex  p.  Maier,  (1894)  103  Cal.  479,  37 
Pac.  402,  42  Am.  St    Rep.  129. 

An  Illinois  statute  making  it  "  unlawful 
for  any  person,  corporation,  or  carrier  to 
receive  for  transportation,  to  transport, 
carry,  or  convey,  any  of  the  aforesaid 
quail,  pinnated  grouse^  or  prairie  chicken, 
ruffed  grouse  or  pheasant,  squirrel  or  wild 
turkey,  that  shall  have  been  caught, 
snared,  trapped,  or  killed  wTi thin  the  limits 
of  this  state,  knowing  the  same  to  have 
been  sold,  or  to  transport,  carry,  or  con- 
vey the  same  to  any  place  where  it  is  to 
be  sold  or  offered  for  sale,  or  to  any  place 
outside  of  this  state,  for  any  purpose,"  is 
valid  and  applicable  to  the  case  of  an 
express  company  which  received  quail  for 
transportation,  and  transported  the  same, 
knowing  the  quail  were  sold,  or  trans- 
ported for  the  purpose  of  sale,  in  violation 
of  the  terms  of  the  statute.  American 
Express  Co.  v.  People,  (1900)  133  111.  653, 
24  N.  E.  758,  23  Am.  St.  Rep.  641,  9  L. 
R.  A.  138. 

Michigan  statutes  prohibiting  the  selling 
or  exposing  for  sale,  or  having  in  posses- 
sion for  the  purpose  of  sale,  any  kind  of 
bird,  game,  or  fish,  during  the  close  season, 
and  prohibiting  specifically  the  sale  of 
quail,  woodcock,  and  partridge  at  any 
season  of  the  year,  are  not  invalid  as 
unlawfully  restricting  interstate  com- 
merce. People  v.  O'Xeil,  (1896)  110  Mich. 
324,  68  N.  W.  227,  33  L.  R.  A,  696. 
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Statute  held  invalid.— A  Kansas  statute 
entitled  "An  act  for  the  protection  of 
birds,"  so  far  as  it  prohibits  the  transpor- 
tation from  Kansas  to  other  states  of 
prairie  chickens  which  have  been  lawfully 


caught  and  killed,  and  have  thereby  law- 
fully become  the  subjects  of  traffic  and 
commerce,  is  unconstitutional  and  void. 
State  v.  Saunders,   (1877)    19  Kans.  127. 


(2)  Prohibiting  Possession  of  Imported  Game. — A  state  statute  making 
it  unlawful  to  have  possession  of  imported  game  during  the  closed  season, 
except  upon  giving  bond  against  its  sale,  is  a  proper  exercise  of  the  police 
power. 


Silz  v.  Hesterberg,  (1008)  211  U.  S.  31, 
29  S.  Ct.  10,  53  U.  S.  (L.  ed.)  75. 

An  Illinois  statute  condemning  the  pos- 
session and  sale  of  quail  taken  and  killed 
beyond  the  limits  of  the  state  is  valid. 
Magner  v.  People,   (1881)   97  111.  329. 

A  Maryland  statute  which,  after  desig- 
nating closed  seasons  for  the  game  birds 
and  animals  therein  mentioned  for  Balti- 
more City  and  the  respective  counties  of 
the  state,  declares  that  it  shall  be  unlawful 
for  any  person  to  have  in  his  possession, 
expose  for  sale,  sell,  or  buy  in  Baltimore 
City  or  the  respective  counties  any  of  the 

Same  birds  or  animals  mentioned  in  the 
.ct  during  the  closed  season  for  such  city 
or  county,  "  whether  such  birds  or  came 
animals  so  had  in  possession,  exposed  for 
•ale,  sold,  or  bought  shall  have  been  shot 
or  in  any  manner  caught  or  killed  in  that 
county,  or  in  any  other  county  of  this 
state,  or  in  any  other  state,  territory,  or 
country,"  is  valid.  The  total  prohibition 
of  having  game,  from  whatever  source 
derived,  in  possession  during  the  closed 
season  is  a  reasonable,  if  not  necessary, 
means  of  protecting  the  domestic  game  of 
the  state  making  the  prohibition.  Stevens 
v.  State,  (1899)   89  Md.  671,  43  Atl.  929. 

A  Missouri  statute  making  it  unlawful 
for  any  person  to  catch,  kill,  or  injure  any 
prairie  chicken  between  February  first 
and  August  fifteenth,  and  to  kill  any  quail 
between  February  first  and  October 
fifteenth,  and  providing  that  "  it  shall  be 
unlawful  for  any  person  to  purchase,  have 
in  possession,  or  sell  any  of  the  game 
birds  or  animals  specified  in  section  one 
of  this  Act;  or  any  fresh  pieces  or  parts 
of  said  animals,  during  the  season  when 
the  catching  and  killing  is  by  said  section 
prohibited;  or  to  purchase,  have  in  pos- 
session, or  sell  any  of  the  game  birds 
or  animals  caught  or  killed  contrary  to 
the  provisions  of  this  Act;  and  for  any 
person  to  purchase,  have  in  possession,  or 
sell  any  of  the  game  birds  or  animals 
during  the  season  prohibited  by  this  Act," 
waa   held    to    be   valid.     State    t\    Judy, 


(1879)  7  Mo.  App.  524.  See  also  State 
f?.  Randolph,  (1876)  1  Mo.  App.  15;  State 
v.  Hleger,  (Mo.  1906)  194  Mo.  707,  93 
S.  W.  252. 

A  New  York  Btatute,  which  makes  it  an 
offense  to  have  in  possession  certain  game 
birds  after  the  first  of  March,  although 
killed  prior  to  the  prohibited  time,  or 
brought  from  another  state  where  the 
killing  waa  not  prohibited,  and  declarea 
that  no  person  shall  kill  or  expose  for 
sale,  or  have  in  his  or  her  possession  after 
the  same  has  been  killed,  any  quail,  be- 
tween the  first  day  of  January  and 
twentieth  of  October,  is  valid.  "  It  ia 
unnecessary  to  consider  how  far  the  exer- 
cise of  the  power  of  Congress  under  this 
provision  would  interfere  with  the  au- 
thority of  the  states  to  pass  game  laws, 
and  regulate  and  prohibit  the  sale  and 
possession  of  game  either  as  a  sanitary 
measure  or  for  its  protection  as  an  article 
of  food.  It  will  suffice  for  this  case  that 
the  statute  does  not  conflict  with  any  law 
which  Congress  has  passed  on  the  sub- 
ject." Phelps  t>.  Racey,  (1875)  60  N.  Y. 
10. 

Construed  as  applicable  only  to  game 
killed  in  the  state. —  A  Pennsylvania 
statute  providing  that  "  no  person  shall 
kill  or  expose  for  sale,  or  have  in  his  or 
her  possession  alter  the  same  has  been 
killed  any  quail  or  Virginia  partridge, 
between  the  fifteenth  day  of  December  in 
any  year  and  the  first  day  of  November 
next  following,  under  a  penalty  of  ten 
dollar 8  for  each  bird  so  killed,  exposed  for 
sale,  or  had  in  possession,"  and  that  "  in 
all  cases  of  arrests  made  for  the  violation 
of  each  or  any  of  the  foregoing  sections 
of  this  Act,  the  possession  of  the  game, 
fishes,  birds,  animals,  fowls,  nets,  or  other 
devices  provided  for  or  so  mentioned,  shall 
be  prima  facie  evidence  of  the  violation  of 
said  Act,"  was  held  to  apply  only  to  game 
killed  in  the  state  and  out  of  season.  The 
law  was  not  intended  to  have  any  extra- 
territorial effect,  and,  if  it  waa,  it  would 
be  nugatory.  Comm.  p.  Wilkinson, 
(1891)    139  Pa.  St.  304,  21  AtL  14. 
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cl.  Fish  Laws —  (1)  In  General.  (See  also  Art.  I.,  sec.  10,  that  "  No 
state  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage.") — 
A  state  statute  for  the  protection  of  fisheries  in  water  within  the  territorial 
jurisdiction  of  the  state  is  valid. 


Manchester  t>.  Massachusetts,  (1891) 
139  U.  S.  254,  11  S.  Ct.  559,  35  U.  S. 
(L.  ed.)  159,  affirming  (1890)  152  Mass. 
230,  25  N.  E.  113,  23  Am.  JSt.  Rep.  820, 
9  L.  R.  A.  236.  See  also  Durham  v. 
Lamphere,   (1855)   3  Gray   (Mass.)   268. 

The  fisheries  and  oyster  beds  within  the 
territorial  limits  of  a  state  are  the  com- 
mon property  of  the  citizens  of  that  state, 
and  were  not  ceded  to  the  United  States 
by  the  power  granted  to  Congress  to  regu- 
late commerce.  Corfleld  v.  Coryell, 
(1823)  4  Wash.  (U.  S.)  371,  6  Fed.  Cas. 
No.  3,230,  wherein  the  court  said  that 
this  grant  of  power  to  Congress  contains 
no  cession,  either  express  or  implied,  of 
territory,  or  of  public  or  private  property. 
The  jus  privatum  which  a  state  has  in 
the  soil  covered  by  its  waters  is  totally 
distinct  from  the  jus  publicum  with  which 
it  is  clothed.  The  former,  such  as  fish- 
eries of  all  descriptions,  remains  common 
to  all  the  citizens  of  the  state  to  which' 
it  belongs,  to  be  used  by  them  according 
to  their  necessities,  or  according  to  the 
laws  which  regulate  their  use. 

Particular  statutes.—  Prohibiting  ship- 
ping fish  out  of  the  state. —  An  Idaho 
statute  making  it  unlawful  to  ship  fish 
out  of  the  territory  was  held  to  be  void. 
Territory  v.  Evans,  (1890)  2  Idaho  658, 
23  Pac.  115,  7  L.  R.  A.  288.  See  also 
Territory  v.  Nelson,  (1890)  2  Idaho  651, 
23  Pac.  116. 

An  Illinois  statute  which  declares  it 
unlawful  "  at  any  time  to  transport,  ship, 
or  take  to  any  point  outside  this  state, 
any  black  bass,  pike,"  etc.,  is  valid. 
People  p.  Booth  Fisheries  Co.,  (1912) 
253  111.  423,  97  N.  E.  837. 

A  Minnesota  statute  prohibiting  the 
shipment  out  of  the  state  of  certain  kinds 
of  fish  caught  within  the  state  is  not  an 
unlawful  interference  with  interstate  com- 
merce. State  t>.  Northern  Pac.  Express 
Co.,  (1894)  58  Minn.  403,  59  N.  W.  1100. 

A  Bouth  Carolina  statute  which  de- 
clares that  it  shall  be  unlawful  to  ship 
or  transport  any  shad  fish  beyond  the 
limits  of  the  state,  that  any  person  who 
violates  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor,  and  that  any 
common  carrier  receiving  any  shad  fish 
for  transportation  or  shipment  to  anv 
points  beyond  the  limits  of  the  state  shall 
be  deemed- guilty  of  a  misdemeanor  waa 


held  to  be  invalid  as  to  shad  caught 
beyond  the  limits  of  the  state.  McDonald 
v.  Southern  Express  Co.,  (1904)  134  Fed. 
282,  wherein  the  court  said :  "  It  is  un- 
necessary to  consider  the  question  raised 
by  the  complaint,  and  upon  which  an  in- 
teresting argument  has  been  presented. 
The  complaint  charges,  in  paragraph  6, 
subdiv.  c,  that  the  complainants  are  en- 
gaged in  catching  and  dealing  in,  and 
shipping  to  points  outside  the  state  of 
South  Carolina,  the  shad  fish  deposited 
and  propagated  by  the  United  States  as 
food  fishes,  and  in  the  master's  report  it 
appears  that  this  allegation  is  admitted 
to  be  true.  It  is  well  known  that  the 
rivers  of  this  state  had  been  well-nigh 
depleted  of  shad,  and  the  Congress  of  the 
United  States  has  undertaken  by  its  leg- 
islation to  provide  for  the  propagation  of 
food  fishes.  In  sections  4395,  4396,  4397, 
and  4398  of  the  Revised  Statutes,  a  fish 
commission  was  appointed;  and  by  the 
Act  of  Feb.  14,  1903,  c.  552,  sec.  4,  32 
Stat.  826,  this  commission  was  put  in  the 
department  of  commerce,  and  by  its  fixed 
policy  and  annual  appropriations  the 
United  States  government  has  undertaken 
to  replenish  the  coastal  waters  with  food 
fishes.  By  section  4398  the1  commissioner 
is  authorized  to  take  from  the  waters  of 
the  seacoast,  where  the  tide  ebbs  and 
flows,  such  fish  as  may  be  needful  and 
proper  for  the  conduct  of  his  duties, 
any  law,  custom,  or  usage  of  any  state  to 
the  contrary  notwithstanding;'  and  it  ap- 
pears from  the  reports  of  the  fish  commis- 
sion that  over  thirty  millions  of  shad  fry 
have  been  deposited  in  the  rivers  of  this 
state.  It  seems  to  be  now  pretty  well 
agreed  among  those  learned  in  the  subject 
that  the  young  shad  hatched  out  in  any 
particular  river  remain  within  a  moderate 
distance  of  the  mouth  of  that  stream  until 
the  period  occurs  of  their  inland  migra- 
tion. It  was  formerly  believed  that  shad 
during  the  winter  moved  towards  the 
equator,  and,  wintering  in  the  warmer 
waters  of  the  South,  started  northward 
in  a  vast  school  at  the  beginning  of  the 
year,  advancing  along  the  coast  in  almost 
military  array,  sending  a  detachment  up 
each  successive  stream,  which,  by  a  single 
method  of  selection,  sought  the  river  in 
which  they  first  saw  the  light;  and  the 
argument  is  that  shad  artifically  propa- 
gated in  rivers  and  in  coast  waters  of 
the  United  States  by  the  money  of  the 
people  of  the  United  States  belong  to  all 
people  of  the  United  States,  and,  there- 
fore, a  state  has  no  power  to  impose  any 
restriction  upon  such  property  which  the 
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United  States,  in  furtherance  of  its  policy 
of  furnishing  to  the  people  food  fishes,  has 
not  imposed.  The  argument  is  ingenious, 
and  the  question  interesting,  but  the 
exigencies  of  this  case  do  not  require  me 
to  decide  it,  and  I  express  no  opinion 
upon  that  point." 

Prohibiting  possession  during  close  sea- 
son.—  A  New  York  statute  prohibiting  the 
possession  of  pike,  pickerel,  and  bass  dur- 
ing the  close  season  was  held,  by  a  divided 
court,  to  forbid  any  person  to  catch,  kill, 
or  be  possessed  of  the  fish  described  from 
the  waters  of  the  state.  The  possession  of 
the  fish  or  game  at  the  forbidden  season, 
within  the  state,  is  prima  facie  eyidence 
that  the  possessor  has  violated  the  law, 
and  the  burden  is  then  cast  upon  him  of 
proving  facts  to  show  that  the  possession 
nas  lawful.  People  t?.  Buffalo  Fish  Co., 
(1900)  164  N.  Y.  98,  58  N.  E.  34,  79 
Am.  St.  Rep.  622,  52  L.  R.  A.  803,  in 
which  case,  in  the  prevailing  opinion,  it 
was  said :  "  It  has  long  been  the  prac- 
tice with  keepers  of  Bummer  hotels  in 
this  state  to  purchase  at  the  proper  season 
of  the  year  in  Canada,  and  in  other  states, 
game  in  large  quantities  and  preserve  it 
in  cold  storage  for  use  in  the  close  season ; 
but  if  this  statute  is  to  receive  the  narrow 
and  literal  reading  contended  for,  they 
are  all  subject  to  indictment  and  civil 
penalties,  since  they  are  certainly  pos- 
sessed of  this  game  during  the  forbidden 
period.  There  is  scarcely  a  county  in 
this  state  in  which  private  fish  ponds  are 
not  to  be  found,  constructed  and  main- 
tained by  private  persons  on  their  own 
land,  in  which  fish  of  the  species  described 
in  the  statute  are  kept  and  propagated. 
The  fish  in  such  ponds  are  private  prop- 
erty. They  have  been  reduced  to  posses- 
sion and  are  within  the  dominion  of  the 


owner.  Is  it  a  violation  of  the  statute 
for  a  person  to  catch  or  kill  fish  from 
his  own  private  pond?  If  it  is,  and  the 
owner  refrains  from  it  during  the  close 
season,  he  will  still  violate  the  law,  sine* 
he  is  possessed  of  the  fish  all  the  time, 
and  the  only  way  he  can  escape  from  the 
pains  and  penalties  of  the  statute  is  to 
open  the  pond  and  let  the  fish  out. 
•  *  *  The  contention  of  the  people  in 
this  case  is  virtually  to  the  effect  that 
possession  in  'all  cases,  instead  of  being 
prima  facie  proof,  is  conclusive,  and  no 
facts  can  be  shown  to  explain  or  to  take 
the  case  out  of  the  statute.  The  accused 
would  not  even  be  permitted  to  show  that 
he  acquired  the  possession  within  the  state 
at  a  time  when  it  was  perfectly  lawful  to 
do  so.  But  if  this  is  what  the  statute 
means,  and  it  is  to  be  held  that  the 
conceded  facts  of  this  case  are  within  its 
penal  provisions,  then  I  think  it  is  clearly 
invalid,  as  in  conflict  with  the  commerce 
clause  of  the  Federal  Constitution." 

After  the  above  decision  the  statute  was 
amended  so  as  to  provide  that  where  the 
possession  of  fish  or  game  is  prohibited, 
reference  is  had  equally  to  that  coming 
from  without  as  to  that  taken  within  the 
state,  but  if  game  is  caught  in  the  open 
seasoa  the  owner  may  retain  it  by  giving 
a  bond  conditioned  that  it  will  not  be  used 
during  the  close  season,  and  that  he  will 
not  violate  the  forest,  fish,  or  game  law. 
As  so  amended,  it  was  held  that  the  stat- 
ute is  not  a  reasonable  exercise  of  the 
police  power,  but  deprives  the  citizens  of 
nis  property  in  fish  as  an  article  of  com- 
merce, and  prevents  foreign  and  inter- 
state commerce.  People  r.  Booth,  (1903) 
42  Misc.  322,  86  N.  Y.  S.  272.  See  also 
People  v.  Lassen,  (1906)  142  Mich.  597, 
106  N.  W.   143. 


If  Congress  does  not  assert  by  affirmative  legislation  its  right  or  will  to 
assume  the  control  of  fisheries  in  bays,  inlets,  rivers,  harbors,  and  ports  of 
the  United  States,  the  right  to  control  such  fisheries  must  remain  with  the 
state  which  contains  such  waters. 


Manchester  r.  Massachusetts,  (1891) 
139  U.  S.  254,  11  S.  Ct.  559,  35  U.  S.  (L. 
ed.)  159,  in  which  case  the  court  said: 
"  The  statute  of  Massachusetts  which  the 
defendant  is  charged  with  violating  is  in 
terms  confined  to  waters  *  within  the 
jurisdiction  of  this  commonwealth;'  and  it 
was  evidently  passed  for  the  preservation 
of  the  fish,  and  makes  no  discrimination  in 
favor  of  citizens  of  Massachusetts  and 
against  citizens  of  other  states.  If  there 
be  a  liberty  of  fishing  for  swimming  fish 
in  the  navigable  waters  of  the  United 
States  common  to  the  inhabitants  or  the 
citizens  of  the  United  States,  upon  which 
we   express  no  opinion,  the  statute  may 


well  be  considered  as  an  impartial  and 
reasonable  regulation  of  this  liberty;  and 
the  subject  is  one  which  a  state  may  well 
be  permitted  to  regulate  within  its  terri- 
tory, in  the  absence  of  any  regulation  by 
the  United  States.  The  preservation  of 
fish,  even  although  they  are  not  used  as 
food  for  human  beings,  but  as  food  for 
other  fish  which  are  so  used,  is  for  the 
common  benefit;  and  we  are  of  opinion 
that  the  statute  is  not  repugnant  to  the 
Constitution  and  the  laws  of  the  United 
States.  *  *  *  We  do  not  consider  the 
cjuestion  whether  or  not  Congress  would 
have  the  right  to  control  the  menhaden 
fibheries  which  the  statute  of  Massachu- 
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setts  assumes  to  control;  but  we  mean  to 
say  only  that,  as  the  right  of  control 
exists  in  the  state  in  the  absence  of  the 
affirmative  action  of  Congress  taking  such 
control,  the  fact  that  Congress  has  never 
assumed  the  control  of  such  fisheries  is 


persuasive  evidence  that  the  right  to  con- 
trol them  still  remains  in  the  state." 
Affirming  (1890)  152  Mass.  230,  35  N.  E. 
113,  23  Am.  St.  Rep.  820,  9  L.  R.  A.  236. 
See  also  Durham  v.  Lamphere,  (1855)  3 
Gray   (Mass.)   268. 


(2)  Regulating  Planting  and  Taking  Oysters. — A  state  statute  passed 
to  protect  the  growth  of  oysters  in  the  waters  of  the  state  is  valid. 


Smith  v.  Maryland,  (1855)  18  How.  73, 
15  U.  S.  (L.  ed.)  269,  wherein  the  court 
said :  "  Whatever  soil  below  low -water 
mark  is  the  subject  of  exclusive  propriety 
and  ownership,  belongs  to  the  state  on 
whose  maritime  border  and  within  whose 
territory  it  lies,  subject  to  any  lawful 
grants  of  that  soil  by  the  state,  or  the 
sovereign  power  which  governed  its  terri- 
tory before  the  declaration  of  independ- 
ence. But  this  soil  is  held  by  the  state, 
not  only  subject  to,  but  in  some  sense  in 
trust  for,  the  enjoyment  of  certain  public 
rights,  among  which  is  the  common  liberty 
of  taking  fish,  as  well  as  shellfish  as 
floating  fish.  The  state  holds  this  pro- 
priety of  this  soil  for  the  conservation  of 
the  public  rights  of  fishery  thereon,  and 
may  regulate  the  modes  of  that  enjoy- 
ment so  as  to  prevent  the  destruction  of 
the  fishery.  In  other  words,  it  may  forbid 
all  such  acts  as  would  render  the  public 
right  less  valuable,  or  destroy  it  alto- 
gether. This  power  results  from  the 
ownership  of  the  soil,  from  the  legislative 
jurisdiction  of  the  state  over  it,  and  from 
its  duty  to  preserve  unimpaired  those 
public  uses  for  which  the  soil  is  held/' 

An  amendment  to  a  privilege  license 
law  in  Alabama  providing  that  "  in 
addition  to  the  privilege  license  re- 
quired by  this  chapter,  a  further  tax 
fee  of  three  cents  per  barrel  is  hereby 
laid  upon  all  oysters  canned  and  packed 
in,  and  all  oysters  shipped  raw  in  or 
from,  this  state,  and  on  all  oysters  caught 
or  taken  from  the  public  reefs  or  private 
bedding  grounds  for  packing,  canning,  and 
for  shipment  or  sale  raw,"  has  been  con- 
strued as  not  in  violation  of  Art.  1,  sec- 
tion 8,  of  the  Constitution  of  the  United 
States,  vesting  in  Congress  the  exclusive 
power  to  regulate  commerce  between  the 
states.  Barataria  Canning  Co.  r.  State, 
(1912)    101  Miss.  890,  58  So.  769. 

Particular  statutes.— A  provision  in  a 
Maryland  oyster  law  that  having  instru- 
ments for  oyster  dredging  on  board  any 
vessel  within  the  state,  without  having 
first  obtained  a  dredging  license,  shall  be 
prima  facie  evidence  of  an  intention  to  use 
the  vessel  contrary  to  law,  is  a  reasonable 
provision  required  for  the  proper  enforce- 
ment of  the  law  and  is  not  a  regulation 
of    commerce    nor    a   prohibited    interfer- 


ence   with    the    freedom    of    navigation. 
Dize  r.  Lloyd,  (1888)  36  Fed.  661. 

A  New  Jersey  statute  making  it  a  mis- 
demeanor for  any  person  to  dredge  upon 
an  oyster  bed  without  the  consent  of  the 
lessee,  is  not  invalid  as  a  regulation  of 
commerce.  Lee  r.  New  Jersey,  (1907)  207 
U.  S.  67,  28  S.  Ct.  22,  52  U.  S.  (L.  ed.) 
106. 

A  Neic  Jersey  statute  under  which  a 
vessel  found  engaged  in  taking  oysters  in 
a  river  cove  by  means  of  dredges,  was 
seized,  condemned,  and  sold,  does  not 
amount  to  a  regulation  of  commerce 
within  the  meaning  of  this  clause.  The 
Act  under  consideration  forbids  the  taking 
of  oysters  by  any  persons,  whether  citizens 
or  not,  at  unseasonable  times  and  with 
destructive  implements;  and  for  breaches 
of  the  law,  prescribes  penalties  in  some 
cases  and  forfeitures  in  others.  But  the 
free  use  of  the  waters  of  the  state  for 
purposes  of  navigation  and  commercial 
intercourse  is  interdicted  to  no  person; 
nor  is  the  slightest  restraint  imposed  upon 
any  to  buy  and  sell,  or  in  any  manner  to 
trade  within  the  limits  of  the  state.  Cor- 
field  v.  Coryell,  (1823)  4  Wash.  (U.  S.) 
371,  6  Fed.  Cas.  No.  3,230.  See  also  Ben- 
nett v.  Boggs,  (1830)  Baldw.  (U.  S.)  60, 
3  Fed.  Cas.  No.  1,319,  as  to  a  New  Jersey 
statute  regulating  fisheries. 

A  New  Jersey  statute  providing  in  sub- 
stance that  every  boat  lawfully  engaged 
in  catching,  planting,  and  growing  oysters 
on  the  flats  and  grounds  of  Delawaare  bay 
and  Maurice  River  cove,  adjoining  the 
counties  of  Cumberland  and  Cape  May; 
shall  be  assessed  a  fee  in  proportion  to  its 
tonnage,  is  not  invalid  as  applied  to  a 
boat  condemned  for  catching  oysters  with- 
out a  license  and  carrying  them  out  of  the 
state.  Johnson  v.  Loper,  (1884)  46  N.  J. 
L.  322. 

A  New  Jersey  statute  authorizes  the 
oyster  superintendent  to  issue  licenses  to 
captains  of  boats  entitled  by  law  to  en- 
gage in  the  business  of  catching,  planting, 
nnd  growing  oysters  in  state  waters,  upon 
their  paying  the  license  fixed  therefor  by 
the  state  oyster  commission,  and  pro- 
hibits  all  boats  from  dredging  for  or 
catching  oysters  or  carrying  on  the  oyster 
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business  therein  without  first  obtaining 
such  license  and  paying  the  fee.  It  also 
authorizes  the  state  oyster  commission  to 
iix  the  license  lee  at-  any  sum  not  exceed- 
ing two  dollars  per  ton  on  the  tonnage 
measurement  of  such  boats.  Such  a  statute 


is  not  void  as  a  regulation  of  commerce 
among  the  states.  State  v.  Corson, 
(1901)  67  N.  J.  L.  180,  50  Atl.  780.  See 
also  Haney  r.  Crompton,  (1873)  36  N.  J. 
L.  600. 


(3)  Vessels  Enrolled  and  Licensed  under  Acts  of  Congress. — A  state 
statute  prohibiting  the  use  of  particular  instruments  in  dredging  for  oysters 
is  not  repugnant  to  this  clause  because  it  authorizes  the  seizure,  detention, 
and  forfeiture  of  a  vessel  enrolled  and  licensed  for  the  coasting  trade  under 
the  laws  of  the  United  States.  Such  enrolment  and-  license  confer  no 
immunity  from  the  operation  of  valid  laws  of  a  state  if  a  vessel  of  the 
United  States  engaged  in  commerce  between  two  states  be  interrupted 
therein  by  a  law  of  the  state. 

Smith  v.  Maryland,  (1855)   18  How.  74,  15  U.  S.  (L.  ed.)  263. 


(4)  Discriminating  in  Favor  of  Citizens. — A  state  statute  which  pro- 
hibits citizens  of  other  states  from  planting  oysters  in  a  navigable  stream  in 
that  state  when  its  own  citizens  have  that  privilege,  is  not  a  regulation  of 
commerce  prohibited  by  this  clause.  There  is  no  question  of  transporta- 
tion or  exchange  of  commodities,  but  only  of  cultivation  and  production. 
Commerce  has  nothing  to  do  with  the  land  while  producing,  but  only  with 
the  product  after  it  has  become  the  subject  of  trade. 


McCready  v.  Virginia,  (1876)  94  U.  S. 
394,  24  U.  S.  (L.  ed.)  248,  affirming 
(1876)    27  Gratt.    (Va.)    985. 

An  Alabama  statute,  entitled  "An  Act 
to  regulate  the  planting  and  taking  of 
oysters  in  the  waters  of  this  state/'  is 
valid.  A  state  has  the  right  to  license 
its  own  citizens  to  catch  and  take  oysters, 
and  to  deny  to  citizens  of  another  state 
the  right  to  take  and  transport  them,  and 
absolutely  to  prohibit  the  shipment  of 
oysters  beyond  the  limits  of  the  state,  end 
to  regulate  the  sale  of  them  within  its 
awn  limits,  not  imposing  any  conditions 
or  burdens  or  restrictions  upon  the  oyster 


as  a  commodity  after  it  has  entered  an- 
other state,  or  after  it  may  be  legally 
delivered  in  this  state  for  exportation  to 
a  common  carrier,  or  ways  by  which  inter- 
state commerce  is  effected.  State  t?.  Har- 
rub,  (1891)  95  Ala.  186,  10  So.  752,  36 
Am.  St.  Rep.  195,  15  L.  R.  A.  761. 

A  Rhode  Island  statute  prohibiting  the 
taking  of  oysters  and  other  shell  fish 
within  the  waters  or  on  the  shores  of  the 
state,  by  any  but  persons  inhabitants  of 
the  state  and  domiciled  therein,  is  not 
repugnant  to  this  clause.  State  v.  Med- 
bury,  (1855)  3  R.  I.  138. 


dl.  Excluding  Certain  Classes  of  Persons. — A  state  statute  inhibiting 
a  certain  class  of  persons  from  entering  the  state  would  be  invalid  under 
this  clause. 


Arkansas  v.  Kansas,  etc.,  Coal  Co., 
(1899)  96  Fed.  353,  holding  that  no  stat- 
ute of  the  state  inhibited  persons  de- 
scribed as  "armed  men  of  the  low  and 
lawless  type  of  humanity"  coming  into 
the  state.  "  It  will  be  time  enough  to 
decide  whether  the  state  has  the  power 
to  prohibit  them  coming  when  a  proper 


case,  based  on  such  a  statute,  is  brought 
to  the  attention  of  the  court.  It  is  enough 
now  to  say  that,  under  the  Fourteenth 
Amendment,  and  under  the  commerce 
clause  of  the  Constitution,  they  now  have 
that  right."  Reversed  and  remanded,  with 
directions  to  remand  to  the  state  court  on 
the  ground  of   improper  removal  there- 
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from,  (1901)   183  U.  S.  185,  22  S.  Ct.  47, 
46  U.  8.    (L.  ed.)    144. 

Exclusion  of  free  negroes. — A  South 
Carolina  statute,  which  declared  "  that  if 
any  vessel  shall  come  into  any  port  or 
harbor  of  this  state,  from  any  other  state 
or  foreign  port,  having  on  board  any  free 
negroes  or  persons  of  color,  as  cooks, 
stewards,  or  mariners,  or  in  any  other 
employment  on  board  said  vessel,  such 
free  negroes  or  persons  of  color  shall  be 
seized  and  confined  in  gaol  until  such  ves- 
sel shall  clear  out  and  depart  from  the 
state;  and  that  when  said  vessel  is  ready 


to  sail  the  captain  of  said  vessel  shall  be 
bound  to  carry  away  the  said  free  negro, 
or  free  person  of  color,  and  to  pay  the 
expenses  of  his  detention;  and,  in  case  of 
his  neglect  or  refusal  so  to  do,  he  shall 
be  liable  to  be  indicted,  and  on  convic- 
tion thereof  shall  be  fined  in  a  sum  not 
less  than  one  thousand  dollars,  and  impris- 
oned not  less  than  two  months;  and  such 
free  negroes,  or  persons  of  color,  shall  be 
deemed  and  taken  as  absolute  slaves,  and 
sold,"  was  held  to  be  invalid.  Elkinson 
v.  Deliesseline,  (1823)  Brun  Col.  Cas. 
(U.  S.)   431,  8  Fed.  Gas.  No.  4,366. 


el.  Exclusion  op  Paupers,  Criminals,  and  Diseased  Persons. —  The 
police  power  of  a  state  justifies  the  adoption  of  the  precautionary  measures 
against  social  evils.  Under  it  a  state  may  legislate  to  prevent  the  spread  of 
crime,  or  pauperism,  or  disturbance  of  the  peace.  It  may  exclude  from  its 
limits,  convicts,  paupers,  idiots,  and  lunatics,  and  persons  likely  to  become  a 
public  charge,  as  well  as  persons  afflicted  with  contagious  or  infectious 
diseases. 


Hannibal,  etc.,  R.  Co.  v.  Husen,  (1877) 
96  U.  S.  471,  24  U.  S.  (L.  ed.)   527. 

It  is  as  competent  and  as  necessary  for 
a  state  to  provide  precautionary  meas- 
ures against  the  moral  pestilence  of  pau- 
pers, vagabonds,  and  possibly  convicts,  as 
it  is  to  guard  against  the  physical  pes- 
tilence which  may  arise  from  unsound 
and  infectious  articles  imported,  or  from 
a  ship  the  crew  of  which  may  be  labor- 
ing under  an  infectious  disease.  New 
York  v.  Miln,  (1873)  11  Pet.  142,  9  U.  S. 
(L.  ed.)  648,  on  certificate  of  division  of 
opinion  in  2  Paine  (U.  S.)  429,  17  Fed. 
Cas.  No.  9,618.  But  see  note  to  the  case, 
infra,  this  page,  paragraph  Statute  held 
wlid. 

The  police  power  of  the  state  may  be 
exercised  by  precautionary  measures 
against  the  increase  of  crime  or  pauper- 
ism, or  the  spread  of  infectious  diseases 
from  persons  coming  from  other  coun- 
tries; and  "the  state  may  entirely  ex- 
clude convicts,  lepers,  and  persons  afflicted 
with  incurable  disease;  may  refuse  ad- 
mission to  paupers,  idiots,  lunatics,  and 
others,  who  from  physical  causes  are  likely 
to  become  a  charge  upon  the  public,  until 
security  is  afforded  that  they  will  not  be- 
come such  a  charge;  and  may  isolate  the 
temporarily  diseased  until  the  danger  of 
contagion  is  gone.  •  *  *  But  the  ex- 
tent of  the  power  of  the  state  to  exclude 
a  foreigner  from  its  territory  is  limited 
by  the  right  in  which  it  has  it  origin,  the 
right  of  self-defense.  Whatever  outside 
of  the  legitimate  exercise  of  this  ri<;ht 
affects  the  intercourse  of  foreigners  with 
our   people,    their    immigration    to    this 


country .  and  residence  therein,  is  exclu- 
sively within  the  jurisdiction  of  the  gen- 
eral government,  and  is  not  subject  to 
state  control  or  interference."  In  re  Ah 
Fong,  (1874)  3  Sawy.  (U.  S.)  144,  1  Fed* 
Cas.  No.  102. 

A  state  has  the  power,  by  proper  police 
and  sanitary  regulations,  to  exclude  from 
its  limits  paupers,  vagabonds,  and  crim- 
inals, or  sick,  diseased,  infirm,  and  dis- 
abled persons,  who  are  liable  to  become  a 
public  charge,  or  to  admit  them  only  on 
such  terms  as  will  prevent  the  state  from 
being  burdened  with  their  support.  State 
t7.  The  Steamship  Constitution,  (1872) 
42  Cal.  584. 

Statute  held  valid.— A  New  York  stat- 
ute which  imposed  a  penalty  on  the  mas- 
ter or  owner  of  any  vessel  arriving  at 
the  port  of  New  York  from  any  coun- 
try out  of  the  United  States,  or  from 
any  other  of  the  United  States  than  the 
state  of  New  York,  who  should  fail  within 
twenty-four  hours  after  the  arrival  of 
such  vessel  in  the  said  port  to  make  a  re- 
port in  writing,  on  oath  or  affirmation, 
to  the  mayor  of  the  city  of  New  York, 
or  to  the  recorder,  of  the  name,  place 
of  birth,  and  last  legal  settlement,  age 
and  occupation  of  every  person  brought 
as  a  passenger  by  such  vessel  on  her  last 
voyage,  and  of  all  passengers  who  shall 
have  landed,  or  been  suffered  or  permitted 
to  land,  from  such  vessel  at  any  place 
during  such  her  last  voyage,  or  have  been 
put  on  board  of  any  other  ves  »el  witl^ 
the.  intention  of  proceeding  to-  the  city 
of   New   York,   was   held '  not    to   be   a 
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regulation  of  commerce,  but  of  police,  and 
an  exercise  of  a  power  which  rightfully  be- 
longed to  the  state.  It  is  apparent,  from 
the  whole  scope  of  the  law,  that  the  object 
of  the  legislature  was  to  prevent  New 
York  from  being  burdened  by  an  influx 
of  persons  brought  thither  in  ships,  either 
from  foreign  countries  or  from  any  oilier 
of  the  states;  and  for  that  purpose  a  re- 
port was  required  of  the  names,  places  of 
birth,  etc.,  of  all  passengers,  that  the  nec- 
essary steps  might  be  taken  by  the  city 
authorities  to  prevent  them  from  becom- 
ing chargeable  as  paupers.  Now,  we  hold 
that  both  the  end  and  the  means  here  used 
are  within  the  competency  of  the  states. 
New  York  v.  Miln,  (1837)  11  Pet.  132,  9 
U.  S.  (L.  ed.)  648,  on  certificate  of  divi- 
sion of  opinion  in  2  Paine  (U.  S.)  429,  17 
Fed.  Cas.  No.  9,618. 

But  in  Henderson  r.  New  York,  (1875) 
.92  U.  S.  259,  23  U.  S.  (L.  ed.)  543;  the 
court  said :  "  So  far  as  the  authority  of 
the  cases  of  New  York  r.  Miln,  (1837) 
11  Pet.  (U.  S.)  132,  and  Passenger  Cases 
can  be  received  as  conclusive,  they  decide 
that  the  requirement  of  a  catalogue  of 
passengers,  with  statements  of  their  last 
residence,  and  other  matters  of  that  char- 
acter, is  a  proper  exercise  of  state  au- 
thority and  that  the  requirement  of  the 
bond,  or  the  alternative  payment  of  money 
for  each  passenger,  is  void,  because  for- 
bidden by  the  Constitution  and  laws  of  the 
United  States.  But  the  Passenger  Cases 
(so  called  because  a  similar  statute  of 
the  state  of  Massachusetts  was  the  subject 
of  consideration  at  the  same  term  with 
that  of  New  York)  were  decided  by  a 
bare  majority  of  the  court.  Justices  Mc- 
Lean, Wayne,  Catron,  McKinley,  and 
Grier  held  both  statutes  void;  while  Chief 
Justice  Taney,  and  Justices  Daniel,  Nel- 
son, and  Woodbury,  held  them  valid.  Each 
member  of  the  court  delivered  a  separate 
opinion,  giving  the  reasons  for  his  judg- 
ment, except  Judge  Nelson,  none  of  them 
professing  to  be  the  authoritative  opinion 
of  the  court.  Nor  is  there  to  be  found,  in 
the  reasons  given  by  the  judges  who  con- 
stituted the  majority,  such  harmony  of 
views  as  would  give  that  weight  to  the 
decision  which  it  lacks  by  reason  of  the 
divided  judgments  of  the  members  of  the 
court.  Under  these  circumstances,  with 
three  cases  before  us  arising  under  stat- 
utes of  three  different  states  on  the  same 
subject,  which  have  been  discussed  as 
though  open  in  this  court  to  all  consid- 
erations bearing  upon  the  question,  we 
approach  it  with  the  hope  of  attaining  a 
unanimity  not  found  in  the  opinions  of 
our  predecessors." 


Statutes  held  invalid  — Regulating  the 
landing  of  aliens. — A  state  statute  which 
provides  that  the  commissioner  of  immi- 
gration is  "  to  satisfy  himself  whether  or 
not  any  passenger  who  shall  arrive  in  the 
state  -by  vessels  from  any  foreign  port  or 
place  (who  is  not  a  citizen  of  the  United 
States)  is  lunatic,  idiotic,  deaf,  dumb, 
blind,  crippled,  or  infirm,  and  is  not  ac- 
companied by  relatives  who  are  able  and 
willing  to  support  him,  or  is  likely  to 
become  a  public  charge,  or  has  been  a 
pauper  in  any  other  country,  or  is  from 
sickness  or  disease  (existing  either  at  the 
time  of  sailing  from  the  port  of  departure 
or  at  tht  time  of  his  arrival  in  the  state)  a 
public  charge,  or  is  likely  soon  to  become 
so,  or  is  a  convicted  criminal,  or  a  lewd 
or  debauched  woman;'  and  that  no  such 
person  shall  be  permitted  to  land  from 
the  vessel,  unless  the  master  or  owner  or 
consignee  shall  give  a  separate  bond  in 
each  case,  conditioned  to  save  harmless 
every  county,  city,  and  town  of  the  stare 
against  any  expense  incurred  for  the  re- 
lief, support,  or  care  of  such  person  for 
two  years  thereafter,  extends  far  beyond 
the  necessity  in  which  the  right,  if  it  ex- 
ists, of  the  state  to  protect  itself  in  re- 
gard to  the  criminal,  the  pauper,  and  the- 
diseased  foreigner  landing  within  its  bor- 
ders, is  founded,  and  invades  the  right  of 
Congress  to  regulate  commerce  with  for- 
eign nations.  Chy  Lung  v.  Freeman, 
(1875)  92  U.  S.  277,  23  U.  S.  (L.  ed.) 
550.  See  also  State  V.  The  Steamship 
Constitution,    (1872)   42  Cal.  581. 

Requiring  railroads  to  return  paupers.— 
A  Maine  statute  providing  that  "any  com- 
mon carrier  who  brings  into  the  state  a 
person  not  having  a  settlement  therein, 
shall  remove  him  beyond  the  state,  if  he 
falls  into  distress  within  a  year;  provided, 
that  such  person  is  delivered  on  board  a 
boat  or  at  a  station  of  such  carrier,  by 
the  overseers  or  municipal  officers  request- 
ing such  removal;  and  in  default  thereof, 
such  carrier  is  liable  in  assumpsit  for  the 
expense  of  such  person's  support  after 
such  default,"  is  the  exercise  of  a  power 
granted  solely  to  the  United  States,  which 
the  state  cannot  exercise.  It  is  so  gen- 
eral that  it  applies  to  all  persons  brought 
into  a  state  by  a  carrier,  without  regard 
to  wealth  or  poverty  when  brought  in; 
but  undertakes  to  impose  on  the  carrier 
the  burden  of  removing  or  supporting  him, 
if  he  shall,  within  the  time  named,  be- 
come destitute.  Bangor  v.  Smith,  (1891) 
83  Me.  423,  22  Atl.  379,  13  L.  R.  A.  686. 


fl.  Entry  of  Chinese. —  A  statute  entitled  "An  Act  to  prohibit  the 
coming  of  Chinese  persons  into  the  state,  whether  subjects  of  the  Chinese 
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empire  or  otherwise,  and  to  provide  for  registration  and  certificates  of  resi- 
dence, and  determine  the  status  of  all  Chinese  persons  now  resident  of  this 
state,  and  fixing  penalities  and  punishments  for  violation  of  this  Act,  and 
providing  for  deportation  of  criminals,,,  is  plainly  in  excess  of  the  power 
of  the  state  and  in  conflict  with  the  Constitution. 


Ex  p.  Ah  Cue,  (1894)  101  Cal.  197, 
35  Pac.  556,  wherein  the  court  said :  "  The 
main  purpose  of  this  Act,  as  shown  by  its 
title  and  by  its  provisions,  is  to  prohibit 
Chinese  persons  from  coming  into  the 
state,  and  also  to  prescribe  terms  and 
conditions  upon  which  those  residing 
within  the  state  shall  be  permitted  to 
remain  or  travel  between  different  points 
in  the  state.  The  power  thus  attempted 
to  be  exercised  is  one  which  belongs  ex- 
clusively to  the  general  government  by 
virtue  of  its  authority  to  regulate  com- 


merce with  foreign  nations  (sec.  8,  art.  I., 
of  the  Constitution  of  the  United  States), 
relating,  as  it  does,  to  a  subject-matter 
in  which  all  the  people  of  the  United 
States  are  concerned,  and  not  alone  those 
of  the  state  of  California.  Congress,  in 
the  exercise  of  its  constitutional  power, 
has  prescribed  the  terms  upon  which  the 
Chinese  now  here  shall  be  permitted  to 
remain  within  the  United  States;  and  it 
is  beyond  the  power  of  the  state  to  impose 
any  further  conditions.  See  also  Lin  Sing 
r.  Washburn,   (1862>   20  Cal.  564. 


gl.  Natubal  Gas —  (1)  Prohibititig  Transportation  of  Natural  Oas. — A 
statute  under  which  pipe  line  construction  for  the  transportation  of  natural 
gas  is  confined  to  domestic  corporations,  and  the  condition  of  their  incor- 
poration is  that  they  shall  only  transmit  gas  between  points  in  the  state, 
and  which  provides  that  "  Foreign  corporations  formed  for  the  purpose  of, 
or  engaged  in  the  business  of,  transporting  or  transmitting  natural  gas  by 
means  of  pipe  lines,  shall  never  be  licensed  or  permitted  to  Conduct  such 
business  within  this  state, ' '  is  invalid  as  prohibiting  interstate  transporta- 
tion in  a  legitimate  article  of  commerce. 


West  r.  Kansas  Natural  Gas  Co.,  (1911) 
221  U.  S.  229,  31  S.  Ct.  564,  55  U.  S. 
(L.  ed.)   716,  35  U.  8.   (L.  ed.)    1193. 

A  statute  providing  "Be  it  enacted, 
#  *  *  that  it  shall  be  unlawful  for  any 
person  or  persons,  company,  corporation, 
or  voluntary  association  to  pipe  or  con- 
duct natural  gas  from  any  point  within 
this  state  to  any  point  or  place  without 
this  state,"  contravenes  this  clause  to  the 
extent  that  it  attempts  to  prohibit  the 
owner  of  natural  gas,  which  has  been  re- 
duced to  possession  by  proper  and  lawful 
means,  from  transporting  it  by  safe  and 
reasonable  vehicles  or  conduits  out  of  the 
state.  Manufacturers  Gas,  etc.,  Co.  t\ 
Indiana  Natural  Gas,  etc.,  Co.,  (1900)  156 
Ind.  545,  58  N.  E.  706,  53  L.  R.  A.  134. 
See  also  State  v.  Indiana,  etc.,  Oil,  etc., 
Co.,  (1889)  120  Ind.  575,  22  N.  E.  778,  6 
L.  R.  A.  579;  Consumers'  Gas  Trust  Co. 
v.  Harless,  (1891)  131  Ind.  446,  29  N.  E. 
1062,  15  L.  R.  A.  505. 

Prohibiting  use  of  more  than  natural 
pressure  in  transportation. — A  statute  reg- 
ulating the  transportation  of  natural  gas 
through  pipes,  and  prohibiting  the  use  of 


more  than  the  natural  pressure  or  an  ar- 
tificial pressure  exceeding  three  hundred 
pounds  to  the  square  inch,  is  valid,  as 
natural  gas  is  characteristically  and  pe- 
culiarly a  local  product.  Jamieson  r. 
Indiana  Natural  Gas,  etc.,  Co.,  (1891) 
128  Ind.  561,  28  N.  E.  76,  12  L.  R.  A.  652. 

An  Indiana  statute  providing  "  that 
any  person  or  persons,  Arm,  company,  or 
corporation  engaged  in  drilling  for,  pip- 
ing, transporting,  using  or  selling  natural 
gas,  may  transport  or  conduct  the  same 
through  sourd  rock  or  cast  iron  casings 
and  pipes  tested  to  at  least  four  hundred 
pounds  pressure  to  the  square  inch;  pro- 
vided, such  gas  shall  not  be  transported 
through  pipes  at  a  pressure  exceeding 
three  hundred  pounds  per  square  inch,  nor 
otherwise  than  by  the  natural  pressure  of 
gas  flowing  from  the  well,"  was  held  to  be 
invalid  under  this  clause.  Until  the  na- 
tional Congress  interferes  by  regulating 
the  transportation  of  natural  gas  from 
•state  to  state,  it  being  admittedly  a  dan- 
gerous commodity,  the  several  states  may 
make  reasonable  regulations  for  the  pro- 
tection of  the  life  and  health  of  their  citi- 
zens against  it,  and  such  regulations,  when 
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not  directed  against  interstate  commerce,  Then,  he  must  restrict  the  flow,  if  it 
but  only  incidentally  and  necessarily  af-  should  enter  his  pipes  at  a  pressure  in  ef- 
fecting it,  will  be  upheld  as  valid.  But  cess  of  three  hundred  pounds  to  the  square 
where  the  state  law  steps  beyond  the  law-  inch,  to  that  pressure,  and  then,  although 
ful  domain  of  the  police  regulation  and,  his  pipes  may  be  of  equal  strength  along 
under  its  guise  or  otherwise,  seeks  by  its  their  entire  line,  and  although  friction 
legislation  to  restrict  interstate  commerce,  lessens  the  pressure  at  the  rate  of  from 
such  legislation  becomes  invalid.  Benedict  five  to  eight  pounds  per  mile,  he  must  not 
t\  Columbus  Constr.  Co.,  (1891)  49  N.  J.  do  anything  to  counteract  the  effect  of  the 
Eq.  28,  23  Atl.  485,  in  which  case  the  court  friction  and  maintain  the  pressure  which 
said:  "Reverting  to  the  Act  of  1891,  it  the  legislature  admits  is  safe  and  reason- 
is  perceived  that  its  title  contemplate0  not  able.  It  requires  but  a  single  mathematical 
only  the  '  regulation '  of  transportation  of  calculation  to  ascertain  that  the  effect  of 
gas,  but  also  the  '  procuring  and  using '  this  law  is  to  limit  transportation  of  gaa 
it.  It  forbids  the  owner  of  a  gas  well  to  a  radius  of  about  sixty  miles  from  the 
to  take  gas  therefrom  by  artificial  means.  gas  wells,  and  to  restrict  it  within  the 
He  must  allow  the  gas  to  flow  to  him.  territorial  limits  of  the  state  of  Indiana." 

A  statute  prohibiting  the  construction  or  use  of  pipe  lines  across  the  lines  of 
highways  for  the  purpose  of  transporting  natural  gas  out  of  the  state,  is 
invalid. 

Haskell  v.  Cowham,  (1911)   187  Fed.  403. 

Fixing  the  price  of  gas  so  low  that  the  laws  of  trade  make  it  impossible  to 
purchase  or  procure  it  in  another  state  and  to  sell  and  deliver  it  in  the  pro- 
hibiting state  at  that  price  with  profit,  substantially  burdens  and  unduly 
interferes  with  interstate  commerce. 

Landon  v.  Public  Utilities  Commission,   (1916)   234  Fed.   152. 

(2)  Regulation  of  Bates. —  The  regulation,  by  a  Public  Service  Commis- 
sion, of  the  rates  which  may  be  charged  consumers  within  the  states  by  a 
gas  company  is  not  invalid  as  a  regulation  of  interstate  commerce. 

Manufacturers'  Light,  etc.,  Co.  v.  Ott,  (1914)   215  Fed.  940. 

hi.  Patent  Rights. —  A  statute  requiring  a  person  who  sells,  or  offers 
for  sale,  patent  rights  to.  file  with  the  clerk  of  the  proper  county  a  duly 
authenticated  copy  of  the  letters  patent,  and  an  affidavit  that  the  letters  are 
genuine  and  have  not  been  revoked  or  annulled,  and  that  he  has  authority 
to  sell  the  right  patented,  is  valid.  The  state  is  not  inhibited  from  enacting 
police  regulations  which  operate  upon  instrumentalities  or  articles  of  com- 
merce, provided  no  discriminations  are  made  against  classes  of  citizens,  and 
no  restrictions  are  placed  upon  commercial  intercourse. 

Brechbill  v.  Randall,  (1885)  102  Ind.  progress  of  science  and  useful  arts,  by  se- 
52S,  1  N.  E.  362,  52  Am.  Rep.  695.  See  curing  for  limited  times  to  authors  and 
the  clause  providing,  4<  The  Congress  shaU  inventors  the  exclusive  right  to  their  re- 
have  power     *      *     *     to   promote   the  spective  writings  and  discoveries," 
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il.  Forms  op  Commercial  Contracts. —  The  states  may  prescribe  the 
form  of  all  commercial  contracts,  as  well  as  the  terms  and  conditions  upon 
which  the  internal  trade  of  the  state  may  be  carried  on. 

Covington,  etc.,  Bridge  Co.  t;.  Kentucky,  (1894)  154  U.  S.  211,  14  S.  Ct.  1087,  38 
U.  S.  (L.  ed.)  962,  citing  Trade  Mark  Cases,  .(1879)  100  U.  S.  82,  25  U.  S.  (L.  ed. )  550. 

While  any  restriction  as  to  the  evidence  of  a  contract,  relating  to  interstate 
commerce,  may  be  said  to  be  a  limitation  on  the  contract  itself,  yet  this 
remote  effect,  resulting  from  the  lawful  exercise  by  a  state  of  its  power  to 
determine  the  form  in  which  contracts  may  be  proven,  does  not  amount  to 
a  regulation  of  interstate  commerce. 

Richmond,  etc.,  R.  Co.  v.  R.  A.  Patter-  is  oleo  no  authority  on  the  part  of  the 
son  Tobacco  Co.,  (1898)  169  U.  S.  315,  18  ?everal  states  to  create  rules  of  evidence 
S.  Ct.  335,  42  U.  8.  (L.  ed.)  759,  in  which  governing  the  form  in  which  such  oon- 
case  the  court  said :  "  It  is  of  course  ele-  tracts  when  entered  into  within  their 
mentary  that,  where  the  object  of  a  con-  borders  may  be  made,  at  least  until  Con- 
tract is  the  transportation  of  articles  of  gress,  by  general  legislation,  has  under- 
commerce  from  one  state  to  another,  no  taken  to  govern  the  subject."  Affirming 
power  is  left  in  the  states  to  burden  or  for-  (1896)  92  Va.  670,  24  S.  E.  26),  41  L.  EL 
bid  it;  but  this  does  not  imply  that  be-  A.  611. 
cKuee  such  want  of  power  obtains,  there 

jl.  Gambling —  (1)  Transmission  of  Telegraph  Messages  to  Pool  Rooms. 
— A  municipal  ordinance  entitled  "An  ordinance  to  prevent  the  operation 
of  pool  rooms  in  the  city  of  Louisville,"  forbidding  the  transmission  of  tele- 
graphic messages  to  pool  rooms,  is  not  void  as  a  regulation  of  interstate 
commerce.  The  Constitution  at  most  gives  the  Congress  exclusive  jurisdic- 
tion to  regulate  interstate  commerce,  not  interstate  crime. 

Louisville  r.  Wehmoff,  (Ky.  1904)   116  Ky.  812,  76  S.  W.  876,  79  8.  W.  201. 

(2)  Betting  on  Contests  Outside' the  State. — A  statute  prohibiting  and 
denouncing  as  criminal  the  sale  of  any  pool  or  ticket,  or  the  making  or 
taking  of  any  wager  or  the  entering  into  any  transaction  whereby  money 
or  other  thing  of  value  may  be  won  or  lost  upon  any  horse  race,  prize  fight, 
drill,  base-ball  game,  or  other  contest  of  any  kind  not  occurring  in  the  state, 
is  valid. 

State  v.  Stripling,  (1896)  113  Ala.  122,  ring  here  are  not  denounced  as  crimes  by 

21  So.  409,  36  L.  R.  A.  81,  in  which  case  this  Act  is  of  no  consequence.    That  was 

the  court  said:     "The  Act  in  its  declara-  a  matter  entirely  within  the  legislative 

tion  of  the  offense  and  imposition  of  pen-  discretion,  and  many  considerations  might 

alties  has  no  reference  to  or  bearing  upon  be  conceived  for  the  exercise  of  that  dis- 

any  act  done  beyond  the  limits  of  the  cretion  as  it  has  been  exercised  in  the 

state.     Its  operation  is  solely  upon  acts  Act." 
done  within  the  state,  and  it  is  upon  all 

persons   doing   those    acts    in   the    state         A  New  Jersey  statute  declaring  that  any 

whether  as  principal  or  agent.    The  fact  person  or  corporation  that  shall  habitually 

that  similar  acts  done  here,  either  by  citi-  or   otherwise  buy  or   sell  what   is   com- 

zens  or  nonresidents,  with  respect  co  con-  monly  known  as  a  "pool/*  or  shall  make 

testa  of  speed,  skill,  and  the  like  occur-  what  is  commonly  known  as  a  "book," 


648  CONSTITUTION  [Art.  I,  sec.  8 

upon    the    running,    pacing,    or   trotting,  the  results  of  any  trials  of  speed  of  any 

either  within  or  without  this  state,  of  any  animals   or  beasts   taking   place   without 

horse,  or  shall  conduct  the  practices  com-  the  limits  of  the  commonwealth/'  is  valid 

monly    known  •  as    "  book-making  "     and  as  applied  to  the  case  of  a  person  charged 

w  pool-selling,,,  or  either  of  them,  "  or  shall  with  the  offense  of  selling  in  Virginia  a 

keep  a  place  to  which  persons  may  resort  pool  upon  a  trial  of  speed  of  horses  to 

for  engaging  in  such  practices  or  either  of  take  place  at  St  Louis,  as  he  can,  under 

them,   or  for  betting  upon   the  event   of  *  tho  statute  set  forth  in  the  warrant,  be 

any  horse  race,  or  other  race  or  contest,  found   guilty    of   none    other.      Lacey    r. 

either  within  or  without  this  state,  or  for  Palmer,   (1896)   93  Va,  164,  24  S.  E.  930, 

gambling  in  any  form,  or  aiding,  assisting,  57   Am.  St.   Rep.   795,  31    L.   R.   A.   823, 

or  abetting  therein,  shall  be  guilty  of  a  the  court  saying:      "While   a  state   lav.' 

misdemeanor,"  etc.,  is  a  bona  fide  meas-  which  operates  as  a  regulation  of  inter- 

ure  of  police  regulation,  prohibiting  the  state  commerce,  or  which  affects  it,  except 

maintenance  of  a  gamblirg  resort,  whether  incidentally,   could   not  be    upheld    under 

interstate  communication  be  necessary  to  the  police  power  of  the  state;  while  laws 

the  gambling  or  not.    It  is  not  intended  as  pretending  or  purporting  to  be  in  the  ex 

a  regulation  of  interstate  commerce,  and  ercise  of  the  police  power,  but  which  are 

only  interferes  with  such  traffic  as  arises  but  devices   and  schemes  under   cover  of 

out    of   its    infraction.      Ames    r.    Kirby,  that   power   to  accomplish   some  purpose 

(1904)   71  N.  J.  L.  442,  59  Atl.  558.  forbidden  to  the  state,  are  void;  yet  state 

laws  passed   with  the  honest  purpose  of 

'  A  Virginia  statute,  entitled  "An  Act  to  promoting  the  health,  the  morals,  or  the 

prevent  pool  selling,  and  so  forth,  upon  well-being  of  its  citizens,  are  valid." 

(3)  Transmitting  Money  by  Telegraph  Message. —  A  statute  prohibits: 
1,  keeping  any  plaee  with  apparatus  or  devices  for  the  purpose  of  carrying 
on  certain  kinds  of  gambling;  2,  keeping  any  place  where  pool  selling  of 
any  kind,  either  directly  or  indirectly,  is  permitted  or  carried  on ;  3,  keep- 
ing any  place  in  which  the  business  of  transmitting  money  to  any  race 
track  or  other  place,  there  to  be  placed  or  bert  on  any  horse  race,  etc., 
whether  within  or  without  this  state,  is  permitted  or  carried  on ;  4,  making 
any  such  wager  or  buying  or  selling  any  such  pools ;  5,  being  concerned  in 
buying  or  selling  any  such  pools;  6,  being  concerned  in  carrying  on  the 
business  of  the  transmission  of  money  to  any  race  track,  etc.  An  employee 
of  a  telegraph  company  was  indicted  upon  a  charge  of  sending  money  by 
telegraphic  message  in  violation  of  the 'third  prohibition.  It  was  held  that 
the  statute  is  purely  a  police  regulation,  and  not  void  as  an  interference 
with  interstate  commerce. 

State  v.  Harbourne,  (1898)  70  Conn.  486,  40  Atl.  179,  66  Am.  St.  Rep.  126,  40 
L.  R.  A.  607. 

kl.  Blue  Sky  Law. —  A  statute  which  requires  dealers  in  securities  evi- 
dencing title  to  cr  interest  in  property  to  obtain  a  license  from  a  state 
officer,  is  not  invalid  as  applied  to  dispositions  within  the  state  of  securities 
transported  from  other  states. 

Merrick  v.  Halsev,  (1917)  242  U.  S.  568,  ard  Home  Co.  v.  Davis,   (1914)   217   Fed. 

37  S.  Ct.  227,  01  V.  S.    (L.  ed.)    498,  re-  904. 
versing     (1915)     228    Fed.    805;    Hall    V. 

Goiter-Jones  Co.,    (1917)    242  U.  S.  539,  To  the  contrary,  see  Geiger-Jones  Co.  r. 

37  S.  Ct.  217,  61  U.  S.   (L.  ed.)  480,  Ann.  Turner,    (1916)    230   Fed.  233;   Bracev  r. 

Cns.   1917C  643;   Caldwell  v.   Sioux  Falls  Darst,    (1914)    218    Fed.    482;    Alabama, 

Stock  Yards  Co.,  (1917)  242  U.  S.  559,  37  etc.,    Transp.    Co.    V.    Doyle,    (1914)    210 

S.  Ct.  224,  61  U.  S.   (L.  ed.)   493;   Stand-  Fed.   173. 
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11.  Lotteries. —  A  ticket  in  a  lottery,  authorized  at  the  place  of  isstu 
cannot  be  regarded  as  within  the  protection  of  this  clause  of  the  Constitu- 
tion ;  certainly  not  in  view  of  the  legislation  of  Congress. 

Roselle  v.  Farmer's  Bank,  (1897)   141  Mo.  41,  39  S.  W.  274,  64  Am.  St.  Rep.  501. 

Foreign  government  bonds  as  subjects  of  lotteries — Foreign  government 
bonds  are  salable,  and  ought  to  be  treated  as  other  articles  of  commerce  as 
a  rule.  But  when  those  bonds  are  coupled  with  conditions  and  stipulations 
which  change  their  character  from  a  simple  government  bond  for  the  pay- 
ment of  a  certain  sum  of  money  to  a  species  of  lottery  ticket,  they  are  not 
salable  within  a  state  which  prohibits  the  sale  of  any  lottery  tickets  within 
the  state. 

Ballock  r.  State,  (1890)  73  Md.  8,  20  Ati.  184,  25  Am.  St.  Rep.  559,  8  L.  R.  A.  671. 

ml.  Entry  op  Satisfaction  of  Mortgages. —  A  statute  which  imposes  a 
penalty  on  a  mortgagee  who  fails  when  requested  in  writing  by  the  mort- 
gagor to  enter  payment  or  satisfaction  on  the  record  within  the  time  pro- 
vided by  the  statute,  does  not,  as  to  a  nonresident  mortgagee,  interfere  with 
interstate  commerce. 

Dittman  Bpot,  etc.,  Co.  v.  Mixon,  (1897)   120  Ala.  209,  24  So.  847. 

nl.  Service  of  Process  While  Temporarily  Within  the  State. —  Serv- 
ice of  process  on  a  citizen  of  the  state  of  Vermont,  while  he  was  traveling 
through  the  state  of  Massachusetts  from  his  home  and  residence  in  the  state 
of  Vermont,  to  Hartford,  in  the  state  of  Connecticut,  at  the  request  and  on 
the  procurement  of  a  citizen  of  Massachusetts,  for  the  purpose  of  testifying 
as  a  witness  in  a  suit  then  pending  in  behalf  of  said  citizen  of  Massachusetts 
in  the  superior  court  for  Hartford  county,  Connecticut,  in  behalf  of  said 
citizen,  and  for  no  other  purpose  whatsoever,  was  held  not  to  be  an  inter- 
ference with  intercourse  or  commerce  among  the  several  states. 

Holyoke,  etc.,  Ice  Co.  v.  Ambden,   (1893)   65  Fed.  594. 

ol.  Selling  Farm  Products  on  Commission. —  A  statute  declaring  that 
it  shall  be  unlawful  to  do  business  without  procuring  a  license  and  giving  a 
bond  for  the  benefit  of  persons  intrusting  commission  merchants  with  con- 
signments; that,  if  such  commission  merchant  receives  grain  for  sale  on 
commission,  the  bond  shall  be  conditioned  that  he  faithfully  account  and 
report  to  all  persons  intrusting  him  with  grain  for  sale,  less  commission 
and  disbursements ;  and  that,  if  he  does  not  receive  grain  for  sale  on  com- 
mission, the  bond  shall  be  conditioned  upon  the  faithful  performance  of 
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his  duties  as  such  commission  merchant,  is  valid.  The  question  of  trans- 
portation is  not  involved.  It  is  immaterial  from  whence  the  grain  is  shipped, 
over  what  route  or  through  what  states  it  travels  to  the  point  of  destina- 
tion. The  provisions  take  no  account  of  the  grain  as  an  article  of  com- 
merce until  it  has  been  sold,  and  even  then  only  to  require  the  consignee  to 
make  a  true  report  of  the  transaction  within  a  reasonable  time.  The  sub- 
ject-matter of  the  law  no  more  relates  to  interstate  commerce  than  the 
criminal  statutes  which  protect  grain  from  larceny  after  arrival  within  the 
borders  of  the  state. 

State  v.  Edwards,  (1905)  94  Minn.  225,      80  N.  W.  633,  778,  1134,  77  Am.  St.  Rep. 
102  N.  W.  .697,  69  L.  R.  A.  667.    See  also      681,  46  L.  R.  A.  442. 
State  P.  Wagener,    (1889)    77  Minn.  483, 

pi.  Mercantile  Agencies. —  Mercantile  or  commercial  agencies  are  not 
such  legitimate  and  useful  instruments  of  commerce  or  commercial  inter- 
course as  to  put  them  exclusively  under  the  regulation  of  Congress,  and 
free  from  state  control,  and  a  legislative  enactment  providing  for  the  organ- 
ization of  such  companies,  and  the  regulation  of  their  business  within  the 
limits  of  the  state,  is  not  an  interference  with  interstate  commerce. 

State  v.  Morgan,  (1891)  2  S.  D.  33,  48  N.  W.  314. 

ql.  County  Printing  to  Br  Done  in  the  State. —  A  statute  providing 
that  "  all  county  printing  shall  be  done  in  the  state,  and  if  practicable  in 
the  county  ordering  the  same,"  does  not  violate  this  clause.  A  state  may 
elect  from  whom  it  will  purchase  supplies  needed  in  the  discharge  of  its 
corporate  functions,  and  may  direct  its  officials  by  a  mandatory  statute  to 
procure  their  office  supplies  from  those  who  produce  the  same  within  its 
own  limits,  it  having  elected  to  purchase  none  other,  either  for  the  use  of 
the  state,  as  such,  or  for  the  use  of  subordinate  political  bodies  within 
the  state. 

Tribune   Printing,   etc.,   Co.  v.   Barnes,      732,  119  Pac.  298,  Ann.  Caa.  1913A  764,  41 
(1898)    7  N.  D.  591,  75  N.  W.  904.  See      L.  R.  A.  (N.  S.)  711. 
also    In    re    Gemmill,    (1911)    20    Idaho 

rl.  Uniform  Text-books  for  Schools. —  A  statute  entitled  "An  Act  to 
create  a  text-book  commission,  and  to  procure  for  the  use  in  the  public  free 
schools  in  this  state  a  uniform  series  of  text-books ;  to  define  the  duties  and 
powers  of  said  commission  and  other  officers;  to  make  an  appropriation  for 
the  carrying  into  effect  this  Act,  and  to  provide  punishment  and  penalties 
for  the  violation  of  the  same,"  was  held  not  to  run  counter  to  the  interstate 
commerce  law. 

Dickinson  v.  Cunningham,  (1903)   140  Ala.  527,  37  So.  345. 
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si.  Usury. —  The  federal  courts,  in  dealing  with  the  question  of  usury, 
must  look  to  the  laws  of  the  state  where  the  transaction  took  place  and 
follow  the  construction  put  upon  such  laws  by  the  state  courts;  but  this 
rule  is  not  applicable  to  cases  arising  out  of  interstate  commerce  where  the 
policy  to  be  enforced  is  federal. 

Missouri,  etc.,  Trust  Go.  v.  Krumseig,  (1899)  172  U.  S.  351,  19  S.  Ct.  179,  43 
U.  S.  (L.  ed.)  474. 

tl.  Censorship  op  Motion  Picture  Films. —  A  state  statute  creating  a 
board  of  censors  of  motion  picture  films  and  making  it  the  duty  of  the 
board  to  examine  and  censor  motion  picture  films  to  be  publicly  exhibited 
and  displayed  in  the  state,  including  those  brought  from  other  states,  and 
which  are  distributed  through  exchanges  to  exhibitors,  purchasers,  renters, 
and  lessors  in  the  state. 

Mutual  Film  Corp.  v.  Industrial  Com-  191 6C  296;  Mutual  Film  Corp.  t?.  Hodges, 
mission,  (1915)  236  U.  S.  230,  35  S.  Ct.  (1915)  236  U.  S.  248,  35  S.  Ct  393,  59 
387,  59  U.  S.    (L.   ed.)    552,  Ann.   Cas.       U.  S.   (L.  ed.)   661. 

ul.  Statute  of  Limitations. —  The  provisions  of  the  act  of  Congress  of 
June  29,  1906,  amending  section  16  of  the  act  to  regulate  commerce,  that 
all  complaints  for  the  recovery  of  damages  shall  be  filed  with  the  commis- 
sion within  two  years,  supersede  state  statutes  of  limitations  otherwise 
applicable  to  such  cases. 

Meeker  v.  Lehigh  VaUey  R.  Co.,  (1915)  236  U.  S.  412,  36  S.  Ct.  228,  59  U.  a 
(L.  ed.)   644,  Ann.  Cas.  1916B  691. 

A  statute  of  limitations  as  applied  to  a  promissory  note  executed  in  another 
state  is  not  invalid  as  a  regulation  of  interstate  commerce. 

Higgins  t\  Graham,  (1904)   143  Cal.  131,  76  Pac.  898. 

vl.  Slavery. —  The  power  over  slavery  was  considered  by  a  majority  of 
the  court  to  belong  to  the  states,  though  the  point  was  not  necessary  to  a 
decision  of  the  case.    The  subject  was  local  in  its  character  and  in  its  effect, 
and  the  transfer  and  sale  of  slaves  from  one  state  to  another  could  not  be 
separated  from  this  power.     "  Each  state  has  a  right  to  protect  itself 
against  the  avarice  and  intrusion  of  the  slave  dealer ;  to  guard  its  citizens 
against  the  inconveniences  and  dangers  of  a  slave  population.     Thr  -' 
to  exercise  this  power,  by  a  state,  is  higher  and  deeper  than  tltfw  the  line 
tion.    The  evil  involves  the  prosperity,  and  may  endanger  th^^  awhiM 
a  state.    The  power  to  guard  against  or  to  remedy  the  evil  *  the  ■*•*«  haa 


652  CONSTITUTION  [Art.  I,  sec.  8 

law  of  self-preservation ;  a  law  vital  to  every  community  and  especially  to  a 
sovereign  state.' ' 

Groves   v.    Slaughter,    (1841)     15    Pet  ing  that  no  person  held  as  a  slave  should 

£08,  10  U.  S.  (L.  ed.)  800.  be  imported,  introduced,  or  brought  into 

the  state  on  any  pretense  whatever,  ex- 
Regulating  the  importation  of  slaves. —  cept  in  the  cases  mentioned  in  the  Act, 
This  clause  does  not  conflict  with  the  right  and  that  any  slave  brought  there  contrary 
of  each  state  to  determine  whether  and  to  the  Act  was  to  be  free,  was  held  not 
to  what  extent  the  rights  of  property  in  to  be  a  regulation  of  commerce  among 
persons  of  the  African  race  shall  be  rec-  the  states,  prohibited  by  this  clause.  Lem- 
ognized  within  its  own  territory  —  except  mon  v.  People,  (1860)  20  N.  Y.  600. 
so  far  as  the  third  clause  of  sec.  2,  art.  4, 

secures  the  right  of  property  in  fugitive  Providing  protection  to  slave  property. 

slaves  against  the  legislation  of  any  state,  — A  Virginia  statute  providing  additional 

or  the  right  of  Congress  under  the  com-  protection  for  the  slave  property  of  the 

,  merce  clause  to  provide  for  the  transit  of  citizens  of  the  state,  forming  part  of  a 

slaves  as  articles  of  property  or  commerce  system    of    police    measures    adopted    to 

through    the    states.      Com.     i\    Griffin,  suppress  and  prevent  the  escape  and  ab- 

(1842)   3  B.  Mon.   (Ky.)   208.  duction  of  slaves,  was  held  not  to  be  a 

regulation  of  commerce.     Baker  v.  Wise, 

Freeing  slaves  voluntarily  taken  into  a  (1861)    16  Gratt.   (Va.)    195. 
free  state. — A  New  York  statute  declar- 

wl.  Foreign  Corporations  —  (1)  Bight  of  States  to  Exclude  Foreign 
Corporations  or  Impose  Conditions. —  A  grant  of  corporate  existence  is-  a 
grant  of  special  privileges  to  the  corporators,  enabling  them  to  act  for 
certain  designated  purposes  as  a  single  individual,  and  exempting  them 
(unless  otherwise  specially  provided)  from  individual  liability.  The  cor- 
poration being  the  mere  creation  of  local  law  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  created.  The  recognition  of 
its  existence  even  by  other  states,  and  the  enforcement  of  its  contracts  made 
therein,  depend  merely  upon  the  comity  of  those  states  —  a  comity  which 
is  never  extended  where  the  existence  of  the  corporation  or  the  exercise  of 
its  powers  are  prejudicial  to  their  interests  or  repugnant  to  their  policy. 
Having  no  absolute  right  of  recognition  in  other  states,  but  depending  for 
such  recognition  and  the  enforcement  of  its  contracts  upon  their  assent,  it 
follows,  as  a  matter  of  course,  that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  states  may  think  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely;  they  may  restrict  its  busi- 
ness to  particular  localities,  or  they  may  exact  such  security  for  the  per- 
formance of  its  contracts  with  their  citizens  as  in  their  judgment  will  best 
promote  the  public  interest.    The  whole  matter  rests  in  their  discretion. 

Paul  v.  Virginia,    (1808)    8  Wall.   181,       (L.    ed.)    323;    Ashley    t\    Ryan,    (1894) 

19  U.  S.    (L.  ed.)    357.     See  also  the  fol-       153  U.  S.  436,  445,  14  S.  Ct.  865,  38  U.  S. 

flip  r»aV*   cases:  (L.  ed.)    778;   Maine  v.  Grand  Trunk  R. 

uie  can,  Co  ^  (18Q1)   H2  v   g   2J7    {2  g   a    121j 

for  the  viola'tf fes.— Security  Mut.  L.  Ins.  163,  35   U.   S.    (L.   ed.)    994;   Home   Ins. 

,    (1906)    202  U.  S.  246,  26  Co.  v.  New  York,  (1890)   134  U.  S.  594.  10 

Commerce  law.  T.  S.   (L.  ed.)    1013,  6  Ann.  S.  Ct.  593,  33  U.  S.   (L.  ed.)    1025;   Cali- 

York   v.   Roberts,    (1898)  fornia    v.    Central    Pac.    R.    Co.,     (1888) 

Dickinson  v.  Cunl9   S.   Ct.   58,   43   U.   S.  127  U.  S.  1,  8  S.  Ct.  1073,  32  U.  S.  (I/.ed.) 
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150;  Philadelphia,  etc.,  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  326,,  7  S.  Ct. 
1118,  30  U.  S.  (L.  ed.)  1200;  Cooper 
Mfg.  Co.  v.  Ferguson,  (1885)  113  U.  S. 
727,  5  S.  Ct.  739,  28  U.  S.  (L.  ed.)  1137, 
reversing  (1880)  4  Fed.  498;  State  Rail- 
road Tax  Caaes,  (1875)  92  U.  S.  575,  23 
U.  S.  (L.  ed.)  663;  Delaware  Railroad 
Tax,  (1873)  18  Wall.  206,  21  U.  S.  (L. 
ed.)  888;  Union  Pac.  R.  Co.  r.  Peniston, 
(1873)  18  Wall.  5,  21  U.  S.  (L.  ed.)  787; 
State  Tax  on  Railway  Gross  Receipts, 
(1872)  15  Wall.  284,  21  U.  S.  (L.  ed.) 
164;  Augusta  Bank  v.  Larle,  (1839)  13 
Pet.  519,  10  U.  S.  (L.  ed.)  274;  Ducat 
v.  Chicago,  (1870)  10  Wall.  410,  19  U.  S. 
(L.  ed.)   972;  Hamilton  Mfg.  Co.  v.  Mas- 


sachusetts, (1867)  6  Wall.  632,  18  U.  S. 
(L.  ed.)  904;  Society  for  Savings  t\ 
Coite,  (1867)  6  Wall.  611,  18  U.  S. 
(L.  ed.)  902;  Lafayette  Ins.  Co.  i\  French, 
(1855)  18  How.  404,  15  U.  S.  (L.  ed.) 
451;  King  Tonopah  Min.  Co.  f.  Lynch, 
(1916)  232  Fed.  485;  U.  S.  Rubber  Co. 
r.  Butler  Bros.  Shoe  Co.,  (1904)  132 
Fed.  398;  Williams  v.  Hintermeister, 
(1886)    26    Fed.    889. 

Alabama.— Noble  r.  Mitchell,  (1893) 
100  Ala.  531,  14  So.  581,  25  L.  R.  A.  238; 
Nelms  r.  Edinburg  American  Land  Mortg. 
Co.,  (1890)  92  Ala.  160,  9  So.  141;  Ware 
v.  Hamilton  Brown  Shoe  Co.,  (1890)  92 
Ala.  145,  9  So.  136. 


(2)  Exception  as.  to  Corporations  Engaged  in  Interstate  and  Foreign 
Commerce. —  While  there  are  exceptions  to  the  foregoing  rule,  they  embrace 
only  cases  where  a  corporation  created  by  one  state  rests  its  right  to  enter 
another  and  to  engage  in  business  therein  upon  the  federal  nature  of  its 
business;  as,  for  instance,  where  it  has  derived  its  being  from  an  Act  of 
Congress,  and  has  become  a  lawful  agency  for  the  performance  of  govern- 
mental or  gt^^-governmental  functions,  or  where  it  is  necessarily  an 
instrumentality  of  interstate  commerce,  or  its  business  constitutes  such 
commerce,  and  is  therefore  solely  within  the  paramount  authority  of  Con- 
gress. In  these  cases  the  exceptional  business  is  protected  against  inter- 
ference by  state  authority. 


Hooper  v.  California,  (1895)  155  U.  S. 
653,  5  S.  Ct.  207,  39  U.  S.  (L.  ed.)  297. 
See  also  the  following  cases: 

United  States. —  Pembina  Consol.  Sil- 
ver Min.,  etc.,  Co.  v.  Pennsylvania,  (1888) 
125  U.  S.  186,  8  S.  Ct.  737,  31  U.  S.  (L. 
ed.)  650;  Cooper  Mfg.  Co.  v.  Ferguson, 
(1885)  113  U.  S.  734,  5  S.  Ct.  739,  28 
U.  S.  (L.  ed.)  1137,  reversing  (1880)  4 
Fed.  498;  Doyle  v.  Continental  Ins.  Co., 
(1876)  94  U.  S.  535.  24  U.  S.  (L.  ed.) 
148;  Ducat  v.  Chicago,  (1870)  10  Wall. 
410,  19  U.  S.  (L.  ed.)  972;  Lafavette  Ins. 
Co.  v.  French,  (1855)  18  How.  404,  15 
U.  S.  (L.  ed.)  451;  Haskell  t\  Cowham, 
(1911)  187  Fed.  403;  Williams  i\  Hinter- 
meister, (1886)   26  Fed.  889. 

Alabama. — Fifth  Ave.  Library  Soc.  V. 
Rhodes,  (1915)    194  Ala.  670,  69  So.  918. 

Georgia. — Goldsmith  v.  Home  Ins.  Co., 
(1879)   62  Ga.  379. 

Illinois. — Lehigh  Portland  Cement  Co. 
r.  McLean,  (1910)  24ft  111.  326,  92  N.  E. 
248,  137  Am.  St.  Rep.  322;  Havens,  etc., 
Co.  r.  Diamond,  (1900)  93  111.  App. 
563. 

Indiana* — State  v.  Woodruff  Sleeping, 
«tc.f  Coach.  Co.,   (1887)    114  Ind.  157,  15 


N.  E.  814;  Phenix  Ins.  Co.  t>.  Burtfett, 
(1887)    112  Ind.  204,  13  N.  E.  705. 

Kansas, —  Phoenix  Ins.  Co.  v.  Welch, 
(1883)    29  Kan.  672. 

Neto  York. —  Hargraves  Mills  v.  Harden, 
( 1898)  25  MiBC.  665,  56  N.  Y.  S.  937 :  Peo- 
ple v.  Fire  Assoc,  (1883)  92  N.  Y. 
311. 

Wisconsin. — Loverin,  etc.,  Co.  v.  Travis, 
(1908)    135  Wis.  322,  115  N.  W.  829. 

A  state  cannot  exclude  from  its  limits 
a  corporation  engaged  in  interstate  or 
foreign  commerce.  Horn  Silver  Min.  Co. 
r.  New  York,  (1892)  143  U.  S.  314,  12 
S.  Ct.  403,  36  U.  S.  (L.  ed.)  164. 

State  constitutional  and  statutory  pro- 
visions prescribing  the  terms  upon  which 
a  foreign  corporation  may  do  business 
within  that  state  are  valid  so  far  at  least 
as  they  do  not  directly  affect  foreign  or 
interstate  commerce.  Fritts  v.  Palmer, 
(1889)  132  U.  S.  288,  10  S.  Ct.  93,  33 
U.  S.   (L.  ed.)   317. 

"It  is  often  difficult  to  draw  the  line 
between  the  power  of  the  state  and  the 
prohibitions  of  the  Constitution.  Whilst 
it  is  commonly  said  that  the  state  has 
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absolute  control  oyer  the  corporations  of- 
Its  own  creation,  and  may  impose  upon 
them  such  conditions  as  its  pleases;  and 
like  control  over  its  own  territory,  high- 
ways, and  bridges,  and  may  impose  such 
exactions  for  their  use  as  it  sees  fit;  on 
the  other  hand,  it  is  conceded  that  it  can- 
not regulate  or  impede  interstate  com- 
merce, nor  discriminate  between  its  own 
citizens  and  those  of  the  other  states 
prejudicially  to  the  latter."  Baltimore, 
etc.,  R.  Co.  v.  Maryland,  (1874)  21  Wall. 
472,  22  U.  S.  (L.  ed.)  078. 

Requiring  corporations  to  file  prescribed 
certificate  or  charter  with  state  officer. — 
United  States. —  Buck  Stove,  etc.,  Co.  t?. 
Vickers,  (1912)  226  U.  S.  205,  33  S.  Ct. 
41,  57  U.  S.  (L.  ed.)  189;  International 
Text-Book  Co.  v.  Lynch,  (1910)  218  U.  S. 
664,  31  S.  Ct.  225,  54  U.  S.  (L.  ed.)  1201 ; 
International  Text- Book  Co.  v.  Pigg, 
( 1910)  217  U.  S.  91,  30  S.  Ct.  481,  54  U.  S. 
(L.  ed.)  678,  18  Ann.  Cas.  1103,  27  L. 
R.  A.  (N.  S.)  493;  Diamond  Glue  Co.  v. 
U.  S.  Glue  Co.,  (1903)  187  U.  S.  616,  23 
8.  Ct.  206,  47  U.  S.  (L.  ed)  328;  Crutcher 
v.  Kentucky,  (1891)  141  U.  S.  47,  11  S. 
Ct.  851,  35  U.  S.  (L.  ed.)  649;  Cooper 
Mfg.  Co.  t?.  Ferguson,  (1885)  113  U.  S. 
732,  5  S.  Ct.  739,  28  U.  S.  (L.  ed.)  1137; 
reversing  (1880)  4  Fed.  498;  Butler  Bros. 
Shoe  Co.  v.  United  States  Rubber  Co., 
(1907)  156  Fed.  1;  Williams  v.  Hinter- 
meister,   (1886)   26  Fed.  889. 

Colorado. —  Kindel  v.  Beck,  etc.,  Litho- 
graphing Co.,  (1893)  19  Colo.  314,  35  Pac. 
538,  24  L.  R.  A.  311;  Fairbanks  v.  Mac- 
leod,  (1896)  8  Colo.  App.  194,  45  Pac. 
282. 

Kentucky. —  Ryman  Steamboat  Line  Co. 
v.  Com.,  (1907)  125  Ky.  252,  101  S.  W. 
403,  10  L.  R.  A.  (N.  S.)  1187;  Com.  v. 
Read  Phosphate  Co.,  (1902)  113  Ky.  37, 
67  S.  W.  45;  Com.  17.  Parlin,  etc.,  Co., 
(1904)  118  Ky.  168,  80  S.  W.  791;  Com. 
t\  Hogan,  etc.,  Co.,  (Ky.  1903)  74  S.  W. 
737;  Com.-?.  Mobile,  etc.,  R.  Co.,  (Ky. 
1901)  64  S.  W.  454;  Associated  Press  v. 
Com.,   (Ky.  1901)   60  S.  W.  295. 


Michigan. —  Coit  v.  Sutton,  (1894)  102 
Mich.  324,  60  N.  W.  690,  25  L.  R.  A.  819; 
Moiine  Plow  Co.  v.  Wilkinson,  (1895)  105 
Mich.  57,62  N.  W.  1119. 

Missouri. —  Fay  Fruit  Co.  v.  McKinney, 
(1903)  103  Mo.  App.  304,  77  S.  W.  160. 

Montana. — McNaughton  Co.  t\  McGirl, 
(1897)  20  Mont.  127,  40  Pac  651,  63 
Am.  St.  Rep.  610,  38  L.  R.  A.  367; 
Murphy  Varnish  Co.  v.  Connell,  (1894) 
10  Misc.    (N.  Y.)   553,  32  N.  Y.  S.  492. 

Ohio. —  Haldy  v.  Tomoor-Haldy  Co, 
(1896)   4  Ohio  Dec.  118. 

Texas. —  Miller  v.  Goodman,  (1897)  91 
Tex.  41,  40  S.  W.  718;  Allen  p.  Tvson- 
Jones  Buggy  Co.,  (1897)  91  Tex.  22,  40 
S.  W.  393,  714;  Gale  Mfg.  Co.  t\  Finkel- 
stein,  (1899)  22  Tex.  Civ.  App.  241,  54 
S.  W.  619;  Hallwood  Cash.  Register  Co. 
v.  Berry,  (1904)  35  Tex.*  Civ.  App.  554, 
80  S.  W.  857 ;  H.  Zuberbier  Co.  v.  Harris, 
(Tex.  Civ.  App.  1896)  35  S.  W.  403; 
American  Starch  Co.  v.  Bateman,  (lex. 
Civ.  App.  1893)  22  S.  W.  771;  Lyona- 
Thomas  Hardware  Co.  t*.  Reading  Hard- 
ware Co.,  (Tex.  Civ.  App.  1893)  21  S.  W. 
300;  Reed  v.  Walker,  (1893)  2  Tex.  Civ. 
App.  92,  21  S.  W.  687;  Bateman  v. 
Western  Star  Milling  Co.,  (1892)  1  Tex. 
Civ.  App.  90,  20  S.  W.  931. 

But  see  American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  (1880)  67  Ala. 
31;  Goodrel  t\  Kreichbaum,  (1886)  70 
Iowa  362,  30  N.  W.  872;  State  v.  Amer- 
ican Book  Co.,  (1902)  65  Kan.  847,  69 
Pac.   563. 

The  middle  of  Lake  Superior  being  the 
boundary  of  the  state  of  Wisconsin,  navi- 
gation between  two  points  within  the  state 
on  the  state  side  of  the  line  iB  not  inter- 
state or  foreign  commerce,  and  a  corpora- 
tion engaged  in  such  navigation  should 
comply  with  a  state  statute.  Independent 
Tug  Line  tx  Lake  Superior  Lumber,  etc., 
Co.,  (1911)  146  Wis:  121,  1*1  N.  W. 
408. 


Service  of  process  upon  agents  within  the  state  of  a  foreign  corporation 
doing  interstate  business,  does  not  burden  such  commerce. 

International  Harvester  Co.  v.  Kentucky,    (1914)    234  U.  S.  679,  34  8.  Ct  944, 
58  U.  S.  (L.  ed.)   1479. 


(3)  Transaction  of  Domestic  Business. — A  state  may  restrict  the  right 
of  a  foreign  corporation  to  engage  in  business  within  its  limits  or  to  sue 
in  its  courts,  so  long  as  interstate  commerce  be  not  thereby  burdened. 


Interstate  Amusement  Co.  i\  Albert, 
(1916)  239  U.  S.  560,  36  S.  Ct.  168,  60 
U.  S.  (L.  ed.)  439. 


Forfeiting  right  to  do  business  in  the 
state.—  A  judgment,  rendered  as  required 
by    ptati'te,    forfeiting    the    tight    of    ft 
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foreign  corporation  to  do  business  in  the  within  the  borders  of  the  state.    State  r. 

state    for    violation    of    a    state    statute  Creamery  Package  Mfg.  Co.,   (1911)   115 

against  monopolies,  does  not  violate  this  Minn.  207,  132  K.  W.  268,  Ann.  Cas.  1912D 

I              clause  when  it  does  not  prevent  the  cor-  820,  L.  R.  A.  1915A  892. 

'  poration   from   doing  interstate  business 

(4)  Imposing  Condition  on  Bight  to  Sue  in  State  Court. — A  state  statute 
i  which  provides  that  no  action  shall  be  commenced  or  maintained  in  any 
!  of  the  courts  of  this  state  by  a  foreign  corporation  on  any  contract,  agree- 
I            ment,  or  transaction  made  or  entered  into  in  this  state  by  such  corporation, 

1  unless  it  shall  have  appointed  a  resident  agent  upon  whom  process  may  be 

I  served  in  any  action  to  which  it  may  be  a  party,  is  invalid  as  to  the  right 

of  a  foreign  corporation  to  sue  in  the  state  courts  on  a  cause  of  action 

arising  out  of  an  interstate  transaction. 

Sioux  Remedy  Go.  v.  Cope,  (1914)  235  U.  a  197,  35  S.  Ct.  57,  59  U.  S.  (L.  ed.)  193. 

(5)  Consolidation  Under  State  Laws. —  A  state  in  permitting  a  foreign 
corporation  to  become  one  of  the  constituent  elements  of  a  consolidated 
corporation  organized  under  its  laws  may  impose  such  conditions  as  it 
deems  proper,  and  the  charge  of  a  fee,  based  on  the  percentage  of  the 
entire  capital  stock,  does  not  constitute  a  tax  upon  interstate  commerce, 
or  the  right  to  carry  on  the  same,  or  the  instruments  thereof. 

Ashley  v.  Ryan,  (1894)  153  U.  S.  443,  14  S.  Ct.  865,  38  U.  S.  (L.  ed.)  773,  affirming 
(1892)  49  Ohio  St.  504,  81  N.  £.  721. 


(6)  Insurance  Companies. —  The  business  of  insurance  is  not  commerce, 
and  this  is  so  in  the  case  of  marine  insurance  as  well  as  fire  insurance.  The 
state  has  power  to  exclude  foreign  insurance  companies  altogether  from  her 
territory,  whether  they  were  formed  for  the  purpose  of  doing  a  £re  or  a 
marine  business.  She  has  the  power,  if  she  allows  any  such  companies  to 
enter  her  confines,  to  determine  the  conditions  on  which  the  entry  shall  be 
made.  And,  as  a  necessary  consequence  of  her  possession  of  these  powers, 
she  has  the  right  to  enforce  any  conditions  imposed  by  her  laws  as  prelimi- 
nary to  the  transaction  of  business  within  her  confines  by  a  foreign  cor- 
poration, whether  the  business  is  to  be  carried  on  through  officers  or 
through  ordinary  agents  of  the  company,  and  she  has  the  further  right  to 
prohibit  a  citizen  from  contracting  within  her  jurisdiction  with  any  foreign 
company  which  has  not  acquired  the  privilege  of  engaging  in  business 
therein,  either  in  his  own  behalf  or  through  an  agent  empowered  to 
that  end. 

Hooper  r.  California,  (1195)   155  U.  S.  see  Allgeyer  t\  Louisiana,  (1897)  165  U.S. 

655,  15  S.  Ct.  207,  39  U.  S.   (L.  ed.)  297.  578,  17  S.  Ct.  427,  41  U.  S.  (L.  ed.)  832, 

See  also  Adler- Weinberger  Steamship  Co.  as  to  a  Louisiana  statute  providing  "  that 

9.  Rothschild,  (1903)  123  Fed.  145.    And  any  person,  firm,  or  corporation  who  shall 
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fill  up,  sign,  or  issue  in  this  state  any 
certificate  of  insurance  under  an  open 
marine  policy,  or  who  in  any  manner 
whatever  does  any  act  in  this  state  to 
effect,  for  himself  or  for  another,  insur- 
ance on  property  then  in  this  state,  in 
any  marine  insurance  company  which  has 
not  complied  in  all  respects  with  the  laws 
of  this  state,  shall  be  subject  to  a  fine  of 
one  thousand  dollars  for  each  offense, 
which  shall  be  sued  for  in  any  competent 
court  by  the  attorney -general  for  the  use  ' 
and  benefit  of  the  charity  hospitals  in 
New  Orleans  and  Shreveport,"  wherein  the 
court  said:  "Has  not  a  citizen  of  a 
state,  under  the  provisions  of  the  Federal 
Constitution  above  mentioned,  a  right  to 
contract  outside  of  the  state  for  insurance 
on  his  property  —  a  right  of  which  state 
legislation  cannot  deprive  him?  We  are 
not  alluding  to  acts  done  within  the  state 
by  an  insurance  company  or  its  agents 
doing  business  therein,  which  are  in  viola- 
tion of  the  state  statutes.  Such  acts  come 
within  the  principle  of  the  Hooper  case 
(supra),  and  would  be  controlled  by  it. 
When  we  speak  of  the  liberty  to  contract 
for  insurance  or  to  do  an  act  to  effectu- 
ate such  a  contract  already  existing,  we 
refer  to  and  have  in  mind  the  facts  of 
this  case,  where  the  contract  was  made 
outside  the  state,  and  as  such  was  a  valid 
and  proper  contract.  The  act  done  within 
the  limits  of  the  state,  under  the  circum- 
stances of  this  case  and  for  the  purpose 
therein  mentioned,  we  hold  a  proper  act, 
one  which  the  defendants  were  at  liberty 
to  perform  and  which  the  state  legisla- 
ture had  no  right  to  prevent,  at  least  with 
reference  to  the  Federal  Constitution.  To 
deprive  the  citizen  of  such  a  right  as 
herein  described,  without  due  process  of 
law  is  illegal.  Such  a  statute  as  this  hi 
question  is  not  due  process  of  law,  be- 
cause it  prohibits  an  act  which  under  the 
Federal  Constitution  the  defendants  had 


a  right  to  perform.  This  does  not  inter- 
fere in  any  way  with  the  acknowledged 
right  of  the  state  to  enact  such  legislation 
in  the  legitimate  exercise  of  its  police  or 
other  powers  as  to  it  may  seem  proper. 
In  the  exercise  of  such  right,  however, 
care  must  be  taken  not  to  infringe  upon 
those  other  rights  of  the  citizen  which  are 
protected  by  the  Federal  Constitution." 
Reversing  State  v.  Allgeyer,  (1896)  48  La. 
Ann.   104,.  18  So.  904. 

"A  state  has  the  undoubted  power  to 
prohibit  foreign  insurance  companies  from 
making  contracts  of  insurance,  marine  or 
other,  within  its  limits,  except  upon  such 
conditions  as  the  state  may  prescribe,  not 
interfering  with  interstate  commerce.  A 
contract  of  marine  insurance  is  not  an 
instrumentality  of  commerce,  but  a  mere 
incident  of  commercial  intercourse.  The 
state,  having  the  power  to  impose  condi- 
tions on  the  transaction  of  business  by 
foreign  insurance  companies  within  its 
limits,  has  the  equal  right  to  prohibit  the 
transaction  of  such  business  by  agents  of 
such  companies,  or  by  insurance  brokers, 
who  are  to  some  extent  the  representatives 
of  both  parties."  Nutting  t\  Massachu- 
setts, (1902)  183  U.  S.  556,  22  S.  Ct. 
238,  46  U.  S.   (L.  ed.)   324. 

As  a  state  has  the  sole  power  to  say 
whether  a  foreign  insurance  corporation 
shall  do  business  withir  the  Btate,  no  lav* 
passed  by  the  state  which  affects  the  right 
of  foreign  insurance  corporations  to  do 
business  in  that  state  in  the  future  can 
be  unconstitutional.  The  power  to  ex- 
clude a  foreign  insurance  corporation 
from  a  state  or  to  prescribe  the  condi- 
tions upon  which  it  may  do  business  in 
a  state  in  the  future  is  subject  to  no  limi- 
tation of  state  or  federal  constitution. 
Hartford  F.  Ins.  Co.  r.  Perkins,  (1903) 
125  Fed.  504. 


(7)  Appointment  of  Receiver  by  State  Court. —  The  appointment  by  a 
state  court  of  a  receiver  of  the  property  of  a  foreign  corporation  engaged 
in  interstate  commerce  does  not  amount  to  an  unlawful  interference  with 
the  right  of  such  corporation  to  transact  interstate  commerce. 

McKinnev  v.  Kansas  Natural  Gas  Co.,  (1913)  206  Fed.  772,  citing  Palmer  t\  Texas, 
(1909)   212  U.  S.  118,  29  S.  Ct.  230,  53  U.  S.   (L.  ed.)   435. 


(8)  Prohibiting  Removal  of  Cause  to  Federal  Court. —  A  state  may,  by 
statute,  provide  that  if  any  insurance  company  "  shall,  without  the  consent 
of  the  other  party  to  any  suit  or  proceeding  brought  by  or  against  it  in 
any  court  of  this  State,  remove  said  suit  or  proceeding  to  any  Federal 
court,  or  shall  institute  any  suit  or  proceeding  against  any  citizen  of  this 
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State  in  any  Federal  court,  it  shall  be  the  duty  of  the  Commissioner  to 
forthwith  revoke  all  authority  to  such  company  and  its  agents  to  do  busi- 
ness in  this  State,  and  to  publish  such  revocation  in  some  newspaper  of 
general  circulation  published  in  the  State.* ' 

Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  (1906)  202  U.  S.  246,  26  S.  Ct.  619,  50  U.  a 
(L.  ed.)   1013,  6  Ann.  Caa.  317. 

xl.  State  Taxation —  (1)  In  General. —  It  is  thoroughly  well  settled 
that  state  laws  may  not  burden  interstate  commerce,  and  as  one  form  of 
burden  may  exist  in  taxing  the  conduct  of  interstate  commerce,  such  taxa- 
tion is  condemned. 


United  States  Express  Co.  v.  Minnesota, 
(1912)  223  U.  S.  335,  32  S.  Ct.  211,  56 
U.  S.  (L.  ed.)  459.  See  also  Atlas  Powder 
Co.  v.  Goodloe,  (1915)  131  Tenn.  490, 
175  S.  W.  547. 

Forms  of  regulation  prohibited  to  the 
state  by  the  Constitution  may  consist  of 
efforts  to  tax  the  carrying  on  of  inter- 
state commerce.  Baltic  Mining  Co.  v. 
Massachusetts,  (1913)  231  U.  S.  68,  34 
a  Ct.  15,  58  U.  S.  (L.  ed.)    127. 


A  state  cannot  lay  a  tax  on  interstate 
commerce  in  any  form,  and  in  determin- 
ing whether  a  tax  has  such  a  direct  re- 
lation to  interstate  commerce  as  to  be  an 
exercise  of  power  prohibited  by  the  com- 
merce clause,  regard  must  be  had  to  the 
substance  of  the  exaction,  its  operation 
and  effect  as  enforced,  and  cannot  depend 
upon  the  manner  in  which  the  taxing 
scheme  has  been  characterized.  Kansas 
City,  etc.,  R.  Co.  v.  Botkin,  (1916)  240 
U.  S.  227,  36  S.  Ct.  261,  60  U.  S.  (L.  ed.) 
617. 


(2)  Separation  of  Interstate  from  Intrastate  Commerce. —  While  inter- 
state commerce  cannot  be  regulated  by  a  state  by  the  laying  of  taxes 
thereon,  in  any  form,  yet  whenever  the  subjects  of  taxation  can  be  sepa- 
rated so  that  that  which  arises  from  interstate  commerce  can  be  distin- 
guished from  that  which  arises  from  commerce  wholly  within  the  state,  the 
distinction  will  be  acted  upon  by  the  courts,  and  the  state  permitted  to 
collect  that  arising  from  commerce  solely  within  its  own  territory. 


Lehigh  Valley  R.  Co.  v.  Pennsylvania, 
(1892)  145  U.  S.  200,  12  S.  Ct.  806,  36 
U.  S.  (L.  ed.)  672,  affirming  (1880)  129 
Pa.  St.  308,  18  Atl.  125.  See  Hanlcy  v. 
Kansas  City  Southern  R.  Co.,  (1903)  187 
U.  S.  621,  23  S.  Ct.  214,  47  U.  S.  (L.  ed.) 
333. 

Where  the  subjects  of  taxation  can  be 
separated  so  that  that  which  arises  from 
interstate  commerce  can  be  distinguished 
from  that  which  arises  from  com- 
merce wholly  within  the  state,  the 
court  will  act  upon  this  distinction,  and 
will  restrain  the  tax  on  interstate  com- 
merce while  permitting  the  state  to  collect 
that  arising  upon  commerce  solely  within 
its  own  territory.  Rat  term  an  v.  Western 
Union  Tel.  Co.,  (1888)  127  U.  S.  424, 
8  S.  Ct.  1127,  32  U.  S.  (L.  ed.)  229. 
8ee  also  Western  Union  Tel.  Co.  t?.  Penn- 
10  F.  &  A.— 22 


sylvania,  (1888)  128  U.  S.  39,  9  S.  Ct. 
6,  32  U.  S.  (L.  ed.)  345;  Ratterman  v. 
American  Express  Co.,  (1892)  49  Ohio  St. 
608,  32  N.  E.  754. 

"The  act  in  question,  after  defining  in 
its  first  section  what  shall  constitute  an 
express  company  or  what  shall  be  deemed 
to  be  such  in  the  sense  of,  the  Act,  re- 
quires such  express  company  to  file  with 
the  state  auditor  an  annual  report  '  show- 
ing the  entire  receipts  for  business  done 
within  this  state  of  each  agent  of  such 
company  doing  business  in  this  state,'  etc., 
and  further  provides  that  the  amount 
which  any  express  company  pays  'to  the 
railroads  or  steamboats  within  this  state 
for  the  transportation  of  their  freight 
within  this  state '  may  be  deducted  from 
the  gross  receipts  of  the  company  on  such 
business;  and  the  Act  also  requires  the 
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company  making  a  statement  of  its  re- 
ceipts to  include,  as  such,  all  sums  earned 
or  charged  '  for  the  business  done  within 
this  state/  etc.  It  is  manifest  that  these 
provisions  of  the  statute,  so  far  from  im- 
posing a  tax  upon  the  receipts  derived 
from  the  transportation  of  goods  between 
other  states  and  the  state  of  Missouri, 
expressly  limit  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business 
done  within  the  state.  This  positive  and 
oft-repeated  limitation  to  business  done 
within  the  state,  that  is,  business  begun 
and  ended  within  the  state,  evidently  in- 
tended to  exclude,  and  the  language  em- 
ployed certainly  does  exclude,  the  idea  that 
the  tax  is  to  be  imposed  upon  the  inter- 
state business  of  the  company."  Pacific 
Express  Co.  v.  Seibert,  (1892)  142  U.  S. 
350,  12  S.  Ct.  339,  35  U.  S.  (L.  ed.)   1035. 

In  the  imposition  of  a  license  upon  busi- 
ness conducted  by  common  carriers  within 
a  state,  the  interstate  business  must  be 
discriminated  from  the  intrastate  busi- 
ness, or  it  must  be  made  capable  of  such 
discrimination,  so  that  it  may  clearly 
appear  that  the  intrastate  business  alone 
is  taxed.  Webster  v.  Bell,  (1895)  68  Fed. 
184. 

"When  the  tax  is  for  the  privilege  of 
carrying  on  the  transportation  exclusively 
within  the  state,  it  is  not  repugnant  to 
the  Constitution,  and  when  the  portion 
not  embraced  in  the  transportation  from 
one  state  into  another  can  be  separated, 
then  only  the  interstate  transportation 
will  be  held  void,  the  other  valid.  Under 
the  decisions  referred  to  in  which  it  was 
decided  that  when  a  separation  could  be 


made  between  the  interstate  and  the 
purely  local  business,  that  which  was  in- 
terstate was  enjoined,  and  all  must  be 
enjoined  in  this  case  until  the  separa- 
tion can  be  made,  if  such  a  separation 
is  possible."  U.  S.  Express  Co.  v.  Hem- 
mingway,  (1889)  39  Fed.  62. 

It  is  such  commerce  as  is  carried  on 
between  the  states,  as  a  distinct  species  of 
taxable  property,  that  is  protected  by 
the  Constitution  of  the  United  States 
from  state  assessment,  when  separately 
taxed,  or  when  intermingled  with  that 
which  is  purely  and  solely  state.  Pied- 
mont R.  Co.  t?.  Reidsville,  (1888)  101  N. 
C.  404,  8  S.  E.  124,  2  L.  R.  A.  284,  hold- 
ing that  a  municipal  ordinance  imposing 
an  annual  tax  upon  a  railroad  company, 
organized  under  a  charter  granted  by  the 
state,  whose  track  runs  through  the  cor- 
porate boundary,  is  not  a  tax  upon  inter- 
state commerce,  nor  upon  the  instruments 
employed  in  the  transportation  of   such 

commerce. 

« 

Tax  on  foreign  not  cured  by  including 
internal  commerce. —  A  state  may  tax  its 
internal  commerce,  but  if  an  Act  to  tax 
interstate  or  foreign  commerce  is  uncon- 
stitutional, it  ib  not  cured  by  including  in 
its  provisions  subjects  within  the  domain 
of  the  state.  Nor  is  a  rule  prescribed  for 
carriage  of  goods  through,  out  of,  or  into 
a  state  any  the  less  a  regulation  of  trans- 
portation because  the  same  rule  may  be 
applied  to  carriage  which  is  wholly  in- 
ternal. State  Freight  Tax  Case,  (1872) 
15  Wall.  277,  21  U.  S.  (L.  ed.)  146,  re- 
versing Tonnage  Tax  Cases,  (1869)  62 
Pa.  St.  286. 


(3)  Discrimination  Against  Foreign  Products.  (See  also  supra  and 
infra,  this  division,  Discrimination  Against  Foreign  Products,  p.  522; 
Inspection  Laws  —  Discrimination,  p.  528 ;  Pilots  and  Pilotage  —  Discrim- 
ination in  Bates  of  Pilotage,  p.  613 ;  State  Taxation  —  Tax  on  Drummers, 
Canvassers,  and  Sample  Peddlers  —  Absence  of  Discrimination  in  Favor 
of  Domestic  Commerce,  p.  714.) — No  state  can,  consistently  with  the  Fed- 
eral Constitution,  impose  upon  the  products  of  other  states,  brought  therein 
for  sale  or  use,  or  upon  citizens  because  engaged  in  the  sale  therein,  or  the 
transportation  thereto,  of  the  products  of  other  states,  more  onerous  public 
burdens  or  taxes  than  it  imposes  upon  the  like  products  of  its  own 
territory. 


Guv  v.  Baltimore,  (1879)  100  U.  S.  439, 
25  U.  S.  (L.  ed.)  743;  American  Mfg. 
Co.  p.  St.  Louis,  (1911)  238  Mo.  267, 
142  S.  W.  297.  See  also  Bacon  v.  Locke, 
(1906)  42  Wash.  215,  83  Pac.  721,  7  Ann. 
Cas.   589. 


The  Congress  of  the  United  States  is 
granted  the  power  to  regulate  commerce 
with  foreign  nations  in  precisely  the  same 
language  as  it  is  that  among  the  states. 
If  a  tax  assessed  by  a  state  injuriously 
discriminating  against  the  products  of  a 
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state  of  the  Union  is  forbidden  by  the 
Constitution,  a  similar  tax  against  goods 
imported  by  a  foreign  state  is  equally  for- 
bidden. Cook  r.  Pennsylvania,  (1878) 
97  U.  S.  573,  24  U.  S.   (L.  ed.)    1015. 

A  state  statute  taxing  all  peddlers  of 
sewing  machines  selling  by  sample,  was 
construed  by  the  Supreme  Court  of  the 
state  as  being  a  tax  upon  all  peddlers  of 
such  machines  without  regard  to  the 
place  of  growth  or  produce  of  material  or 
of  manufacture.  As  so  construed,  the 
statute  makes  no  discrimination  in  favor 
of  the  state  or  of  the  citizens  of  the  state, 
but  applies  alike  to  sewing  machines 
manufactured  in  the  state  and  out  of  it; 
and  the  state  has  an  unquestionable  right 
to  impose  the  burden.  Howe  Mach.  Co. 
t?.  Gage,  (1879)  100  U.  S.  676,  25  U.  S. 
(U  ed.)   754. 

A  discriminating  tax  by  a  state  operat- 
*  ing  to  the  disadvantage  of  products  of 
other  states  when  introduced  into  the 
first -mention'ed  state*  is,  in  effect,  a  regu- 
lation in  restraint  of  commerce  among 
the  states,  and  as  such  is  a  usurpation  of 
the  power  conferred  by  the  Constitution 
upon  the  Congress  of  the  United  States. 
Walling  u.  Michigan,  (1886)  116  U.  S. 
455,  6  S.  Ct.  454,  29  U.  S.   (L.  ed.)   691. 

Different  methods  of  taxation. —  An 
Alabama  statute  imposed  a  tax  'of  fifty 
cents  per  gallon  on  all  whiskey  and 
brandy  from  fruits  manufactured  in  the 
state.  By  a  further  section  it  was  -en- 
acted :  "  Before  it  shall  be  lawful  for  any 
dealer  or  dealers  in  spirituous  liquors  to 
offer  any  such  liquors  for  sale  within  the 
limits  of  this  state,  such  dealer  or  deal- 
ers introducing  any  such  liquors  into 
the  state  for  sale  shall  first  pay  the 
tax  collector  of  the  county  into  which 
such  liquors  are  introduced,  a  tax  of 
fifty  cents  per  gallon  upon  each  and  every 
gallon."  The  court  said:  "It  is  clear 
that  whereas  collecting  the  tax  of  the  dis- 
tiller was  supposed  to  be  the  most  ex- 
pedient mode  of  securing  its  payment,  as 
to  liquors  manufactured  within  the  state, 
the  tax  on  those  who  sold  liquors  brought 
in  from  other  states  was  only  the  com- 
plementary provision  necessary  to  make 
the  tax  equal  on  all  liquors  sold  in  the 
state.  As  the  effect  of  the  Act  is  such 
as  we  have  described,  and  it  institutes  no 
legislation  which  discriminates  against 
the  products  of  sister  states,  but  merely 
subjects  them  to  the  same  rate  of  taxa- 
tion which  similar  articles  pay  that  are 
manufactured  within  the  state,  we  do  not 
see  in  it  an  attempt  to  regulate  commerce, 
but  an  appropriate  and  legitimate  exer- 
cise of  the  taxing  power  of  the  states." 
Hinson  r.  Lott,  (1868)  8  Wall.  148,  19 
U.  S.  (L.  ed.)  387,  affirming  (1866)  40 
Ala,  123. 


Enacted  with  a  view  to  regulation. — 
A  municipal  ordinance,  which,  as  con- 
strued, exempts  brewers  manufacturing 
within  the  city  from  payment  of  a  license, 
while  imposing  a  tax  upon  nonresidents, 
is  not  invalid  as  contravening  this  clause, 
when  it  was  passed  with  a  view  to  regula- 
tion, and  it  bears  a  just  and  proper 
relation  to  the  business  in  question,  and 
cannot  be  said  to  be  a  mere  arbitrary 
imposition,  of  a  tax.  Duluth  Brewing, 
etc.,  Co.  1?.  Superior,  (1903)  123  Fed. 
358. 

On  sales  of  goods  the  products  or  manu- 
facture of  other  states. —  A  license  tax 
exacted  by  a  state  from  dealers  in  goods 
which  are  not  a  product  or  manufacture 
of  the  state,  before  they  can  be  sold  from 
place  to  place  within  the  state,  must  be 
regarded  as  a  tax  upon  such  goods  them- 
selves, and  legislation  thus  discriminat- 
ing against  the  products  of  other  states 
in  the  conditions  of  their  sale  by  a  cer- 
tain class  of  dealers  is  invalid.  Welton 
p.  Missouri,  (1875)  91  U.  8.  279,  23 
U.  S.  (L.  ed.)  347,  reversing  (1874)  55 
Mo.  288.  See  also  State  t\  Browning, 
(1876)  62  Mo.  591;  Albertson  v.  Wallace, 
(1879)  81  N.  C.  479;  Davis  9.  Dashiel, 
(1867)  Phil.  L.  (N.  C.)  114;  Van  Buren 
v.  Downing,  (1876)  41  Wis.  122. 

A  tax  imposed  by  a  state,  directly  6r 
indirectly,  on  the  products  of  another 
state,  when  brought  within  its  limits  or 
offered  for  sale  therein,  which  in  effect 
discriminates  against  said  products  and 
in  favor  of  those  of  the  state  imposing 
the  tax,  is  a  regulation  in  restraint  of 
commerce  among  the  states.  Em  p.  Han- 
son,  (1886)   28  Fed.  129. 

If  a  state  legislature  framed  the  pro- 
visions of  a  statute  which  relate  to  mer- 
chants and  sample  merchants  with  the 
intention  to  discriminate  against  non- 
residents in  favor  of  residents,  and 
against  goods  in  other  states  sold  by 
sample,  in  favor  of  goods  held  within  the 
state  for  sale,  and  if  they  succeeded  in 
this  intention  by  legislation  having  that 
practical  effect,  such  provisions  are  null 
and  void.  Ex  p.  Thornton,  (1882)  12 
Fed.  547. 

"A  state  has  not  the  right  to  pass  a 
law  imposing  a  tax  directly  upon  the 
products  of  other  states  brought  within 
its  limits,  nor  can  it  impose  a  license 
upon  dealers  in  such  products  which  is 
not  required  of  dealers  in  the  same  kind 
of  products  of  domestic  production  or 
manufacture.  *  *  *  But  a  state  has  the 
power  to  require  licenses  for  the  various 
pursuits  and  occupations  carried  on  and 
conducted  within  her  limits,  and  to  fi:: 
the  amount  thereof,  as  she  may  choose, 


660 


CONSTITUTION 


[Art.  I,  sec.  8 


provided  the  rights  above  mentioned  are 
not  infringed."  In  re  Sydow,  (1894)  4 
Ariz.  210,  36  Pac.  210. 

A  California  statute  providing,  first, 
that  all  goods,  wares,  etc.,  brought  into 
the  state  from  any  other  state  or  foreign 
country,  to  be  sold  in  this  state,  owned  by 
any  person  not  domiciled  in  the  state, 
shall  be  declared  consigned  goods;  and 
second,  that  every  person  selling  such 
consigned  goods  shall  be  taxed  sixty  cents 
on  every  one  hundred  dollars'  worth  of 
goods  so  sold,  such  tax  to  be  paid  by  the 
person  selling  such  goods,  he  having  a 
lien  on  the  owner  for  the  same,  is  valid. 
People  v.  Coleman,  (1854)  4  Cal.  56. 

A  Missouri  statute,  so  far  as  it  required 
merchants  dealing  in  the  manufactures 
of  sister  states  to  take  out  a  license  from 
the  state  authorities  and  to  pay  o  tax 
on  the  same,  was  held  to  be  unconstitu- 
tional and  void.  State  v.  North,  (1858) 
27  Mo.  464. 

A  Vermont  statute  providing  that  "a 
person  going  from  town  to  town,  or  from 
place  to  place  in  the  same  town,  on  foot 
or  otherwise,  carrying  to  sell,  or  exposing 
for  sale,  goods,  wares,  or  merchandise  the 
growth  or  manufacture  of  a  foreign  coun- 
try *  *  *  shall  be  deemed  a  peddler," 
and  imposing  a  license,  violates  this 
clause.  State  t>.  Pratt,  (1887)  59  Vt. 
590,  9  Atl.  556. 

Books  and  periodicals. —  A  Virginia 
statute  which  provides  that  "  any  person, 
other  than  a  licensed  merchant,  who  shall 
receive  subscriptions  for,  or  shall  in  any 
manner  furnish  newspapers,  books,  maps, 
prints,  pamphlets,  or  periodicals  printed 
or  published  beyond  the  limits  of  this 
state,  shall  be  deemed  a  book  agent; 
*  •  *  any  person  violating  the  pro- 
visions of  this  section  shall  pay  a  fine 
not  less  than  fifty  dollars,  nor  more  than 
one  hundred  dollars,  for  each  offense; 
a  book  agent  shall  pay  for  the  privilege 
of  acting  as  such  the  sum  of  ten  dollars,"' 
is  invalid  as  discriminating  in  favor  of 
the  publishers  of  books,  newspapers, 
periodicals,  etc.,  in  the  state,  and  against 
those  engaged  in  such  business  elsewhere. 
Ew  p.  Rollins,  (1885)   80  Va.  315. 

On  sales  at  auction  of  foreign  goods. — 
A  state  statute  imposing  a  tax  on  sales 
at  auction  of  foreign  or  imported  goods, 
but  exempting  those  arising  from  gro- 
ceries, goods,  wares,  or  merchandise  of 
American  growth  or  manufacture,  is  void 
as  a  regulation  of  foreign  commerce. 
Cook  v.  Pennsylvania,  (1S78)  97  U.  S. 
569,  24  U.  S.   (L.  ed.)    1015. 

Exempting  the  manufactures  or  prod- 
ucts of  the  state. —  A  state  statute  requir- 


ing an  agent  for  the  sale  of  articles  manu- 
factured in  other  states  to  first  obtain  a 
license  to  sell,  for  which  he  is  required 
to  pay  a  specific  tax  for  each  county  in 
which  he  sells,  or  offers  to  sell,  while  an 
agent  for  articles  manufactured  within 
the  state,  or  acting  for  the  manufacturer, 
is  not  required  to  obtain  a  license  or  pay 
any  license  tax,  is  a  clear  discrimination 
in  favor  of  home  manufactures  and 
against  the  manufactures  of  other  states, 
and  is  a  regulation  of  commerce  in  the 
articles  between  the  states.  "  It  matters 
not  whether  the  tax  be  laid  directly  upon 
the  articles  sold  or  in  the  form  of  licenses 
for  their  sale.  If  by  reason  of  their 
foreign  character  the  state  can  impose  a 
tax  upon  them,  or  upon  the  person  through 
whom  the  sales  are  effected,  the  amount 
of  the  tax  will  be  a  matter  resting  in 
her  discretion.  She  may  place  a  tax  at 
so  high  a  figure  as  to  exclude  the  intro- 
duction of  the  foreign  article  and  prevent 
competition  with  the  home  product.  It 
was  against  legislation  of  this  discrim- 
inating kind  that  the  framers  of  the 
Constitution  intended  to  guard  when  they 
vested  in  Congress  the  power  to  regulate 
commerce  among  the  several  states." 
Webber  r.  Virginia,  (1880)  103  U.  S.  350, 
26  U.  S.  (L.  ed.)  565,  reversing  (1880) 
33  Gratt.  (Va.)  898.  See  also  Galveston 
County  v.  Gorham,    (1878)    49  Tex.  279. 

A  Colorado  statute,  from  which  it  ap- 
pears that  all  persons  engaged  in  the  sale 
of  •  merchandise,  except  produce,  pro- 
visions, and  mining  tools,  or  who  pay  an 
annual  tax  upon  merchandise,  assessed 
according  to  the  revenue  laws  of  the  state, 
or  who  sell  commodities  manufactured  or 
raised  by  themselves  in  this  state,  are 
subject  to  a  license,  so  that  those  engaged 
in  the  sale  of  commodities  manufactured 
by  themselves  beyond  the  limits  of  the 
state  are  required  to  pay  a  license,  while 
those  engaged  in  the  sale  of  similar  ar- 
ticles manufactured  by  themselves  in  this 
state  are  exempt  from  the  payment  of 
such  license ;  or  it  is  made  lawtuf  for  one 
to  peddle  articles  manufactured  by  him- 
self in  this  state  without  a  license,  but 
unlawful  if  he  manufactures  them  else- 
where, the  result  of  which  is,  that  in  one 
case  the  manufacturer  may  sell  withou 
the  payment  of  a  license  tax,  and  in  the 
other,  though  sold  in  a  similar  way,  such 
tax  must  be  paid,  and  the  liability  for  a 
license  fee  made  dependent  upon  whether 
the  goods  so  sold  were  manufactured 
within  or  without  the  state,  is  invalid  as 
applied  to  the  case  of  a  salesman  en- 
gaged in  the  business  of  selling  and  de- 
livering, from  a  wagon,  ranges  which 
were  manufactured  in  another  state.  Ames 
t\  People,  (1898)  25  Colo.  512,  55  Pac 
725. 
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A  South  Dakota  statute  imposing  an 
annual  tax  on  parties  without  the  state 
who  have  wholesale  establishments  for 
the  sale  of  liquors  in  the  state,  to  pay  in 
every  precinct,  township,  or  city  where 
they  have  such  .wholesale  establishments, 
and  providing  that  manufacturers  of  such 
liquors  within  the  state  shall  pay  a  cer- 
tain manufacturers'  license  and  be  ex- 
empt from  the  payment  of  the  wholesale 
tax,  is  unconstitutional.  State  v.  Zophy, 
(1900)  14  S.  D.  119,  84  N.  W.  391,  86 
Am.  St.  Rep.  741. 

A  Tennessee  constitution  and  statute 
which  tax  the  product  of  the  soil  of  other 
states  brought  into  that  state,  and  dis- 
criminate against  it  by  exempting  like 
property  produced  from  the  soil  of  Ten- 
nessee, are  invalid.  I.  M.  Darnell,  etc., 
Co.  v.  Memphis,  (1908)  208  U.  S.  113, 
28  S.  Ct.  247,  52  U.  S.    (L.  ed.)    413. 

Exempting  growth  or  manufacture  of 
the  county. —  A  municipal  ordinance  pro- 
viding "  that  every  person  who  peddles, 
hawks,  sells,  or  exhibits  for  sale,  any 
goods,  wares,  or  merchandise,  not  the 
growth  or  manufacture  of  Rush  county, 
Indiana,  or  shall  take,  orders  for  any 
such  goods,  wares,  or  merchandise,  for 
immediate  or  future  delivery,  about  the 
streets,  alleys,  hotels,  business  houses, 
private  dwellings,  or  at  any  public  or 
private  place  in  said  city,  without  having 
paid  the  marshal  from  two  to  six  dollars 
for  each  day,  six  to  ten  dollars  for  each 
week,  and  ten  to  twenty  dollars  for  each 
month,  at  the  direction  of  the  marshal, 
such  person  may  desire  to  follow  such 
business  within  said  city,  and  receive  a 
permit  therefor  from  the  mayor  of  said 
city,  shall,  upon  conviction  thereof,  be 
fined,  forfeit,  and  pay  to  said  city  a  sum 
not  exceeding  ten  dollars  for  each  day 
such  person  shall  continue  such  business 
without  receiving  a  permit  as  in  this 
section  set  forth,"  is  void  as  discriminat- 
ing against  the  products  of  other  states. 
Where  by  the  terms  of  a  law  or  ordinance 
regulating  the  sale  of  goods  by  hawkers 
or  peddlers,  the  privilege  is  equally  open 
to  all  upon  the  same  terms,  and  the  li- 
cense fees  imposed  for  the  privilege  are 
the  same  regardless  of  the  state  or  dis- 
trict wherein  the  goods  are  manufactured 
or  produced,  such  law  or  ordinance  is  a 
legitimate  exercise  of  power  and  will  be 
upheld.  Grafftv  r.  Rushville,  (1886)  107 
Tnd.  502,  8  N.*E.  609,  57  Am.  Rep.  101. 

Under  a  city  ordinance  which  provides 
that  certain  dealers,  or  peddlers,  who  do 
not  reside  in,  or  sell  goods  manufactured 
in,  the  county  in  which  the  city  is  situ- 
ated, shall  pay  a  license,  the  discrimina- 
tion against  persons  not  residents  of  the 
county,    and    against    goods    not    manu- 


factured in  the  county,  is  a  regulation  of 
commerce  not  within  the  power  of  the 
state  to  enforce.  Marshalltown  c.  Blum, 
(1882)  58  la.  184,  12  N.  W.  266,  43  Am. 
Rep.  116. 

Exempting  domestic  liquors. —  A  Texas 
statute  imposing  an  annual  tax  on  the 
occupation  of  selling  spirituous,  vinous, 
malt,  or  other  intoxicating  liquors,  and 
providing  "that  this  section  shall  not  be 
so  construed  as  to  include  any  wines  or 
beer  manufactured  in  this  state,"  is  in- 
operative so  far  as  it  makes  a  discrim- 
ination against  wines  and  beer  imported 
from  other  states  when  sold  separately 
from  other  liquors.  Tiernan  v.  Rinker, 
(1880)  102  U.  S.  123,  26  U.  S.  (L.  ed.) 
103,  in  which  case  the  court  said:  "A 
tax  cannot  be  exacted  for  the  sale  of  beer 
and  wines  when  a  foreign  manufacture  if 
not  exacted  from  their  sale  when  of  home 
manufacture.  If  a  party  be  engaged  ex- 
clusively in  the  sale  of  these  liquors,  or 
in  any  business  for  which  a  tax  is  levied 
because  it  embraces  a  sale  of  them,  he 
may  justly  object  to  the  discriminating 
character  of  the  act,  and  on  that  account 
challenge  its  validity,  under  the  decision 
in  question  [Wei ton  v.  Missouri,  (1875) 
91  U.  S.  2751 ;  but  if  engaged  in  the  sale 
of  other  liquors  than  beer  or  wines  he 
cannot  complain  of  the  state  tax  on  that 
ground.  The  statute  makes  no  discrim- 
ination in  favor  of  other  liquors  of  home 
manufacture."  But  see  McGuire  i\  State, 
(1885)  42  Ohio  St.  530,  in  which  an 
Ohio  statute  regulating  the  sale  of  in- 
toxicating liquors  and  excepting  from  its 
operation  "  wine  manufactured  from  the 
pure  juice  of  the  grape  cultivated  in  this 
state,  or  beer,  ale,  or  cider,"  was  held 
to  be  valid,  the  court  saying:  "The 
statute  under  consideration  makes  no 
such  discrimination.  Wines  imported 
into  this  -state  are  on  an  equality  with 
wines  made  in  Ohio.  Wherever  the  article 
is  manufactured,  whether  within  or  with- 
out the  state,  it  is  equally  unlawful  to 
sell  it  contrary  to  the  Act.*  Wine,  wher- 
ever manufactured,  whether  within  op 
without  the  state  and  imported,  if  made 
of  the  pure  juice  of  the  grape,  cultivated 
within  this  state,  is  excepted  from  the 
operation  of  the  law.  There  is  no  re- 
straint or  burden  placed  upon  the  impor- 
tation or  sale  of  wines  as  an  article  of 
traffic.  This  statute,  after  the  wine  has 
become  a  part  of  the  general  property 
of  the  state,  undertakes  to  restrain  the 
retail  traffic  therein  as  a  beverage.  This 
we  think  may  be  done  under  the  author- 
ity conferred  by  the  police  power,  without 
at  all  interfering  with  the  freedom  of 
transportation  into  the  state,  or  a  sale 
thereof  by  the  importers.  It  is  merely 
a  regulation  of  the  internal  retail  traffic 
in     an    article,    which    the    law-making 
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power  regards  as  injurious,  after  it  has 
become  part  of  the  mass  of  property  in 
the  state." 

A  municipal  ordinance  imposing  a  li- 
cense tax  "  on  all  agents  or  dealers  in  beer 
or  ale  by  the  cask,  not  manufactured  in 
this  city  but  brought  here  for  sale,"  can- 
not be  held  to  be  obnoxious  to  this  clause 
•when  it  is  not  alleged  that  the  persons 
accused  of  its  violation  were  dealers  in 
foreign  beer  or  ale,  or  even  in  beer  or  ale 
manufactured  without  the  state.  Down- 
ham  t?.  Alexandria,  (1869)  10  Wall.  175, 
19  U.  S.    (L.  ed.)   929. 

A  statute  which,  in  effect,  provides  that 
a  license  fee  must  be  paid  by  a  whole- 
sale dealer  of  malt  liquors  in  every  town- 
ship or  precinct  where  he  has  a  place  of 
sale,  if  his  malt  liquor  is  manufactured 
without  the  state,  but,  on  the  other  hand, 
any  person  who  manufactures  brewed  or 
malt  liquors  in  the  state,  and  has  paid  a 
manufacturers'  license,  is  entirely  exempted 
from  paying  a  wholesale  dealer's  license  on 
his  product,  although  he  may  have  a  dozen 
different  depositories  in  the  state  where 
he  wholesales  malt  or  brewed  liquor,  is  a 
clear  discrimination  against  an  article  of 
interstate  commerce  manufactured  in  an- 
other state,  and  is  clearly  such  a  substan- 
tial burden  upon  that  commerce  as  to 
render  the  law  void  in  so  far  as  it  im- 
poses a  license  fee  on  the  wholesaler  of 
malt  liquors.  Minneapolis  Brewing  Co.  v. 
McGillivray,    (1900)    104  Fed.  266. 

A  Massachusetts  statute  which  purports 
to  permit  the  sale  without  a  license  by 
the  makers  thereof  of  native  wine  and 
cider  manufactured  in  the  state,  while  it 
forbids  the  sale  without  a  license  of  wine 
or  cider  manufactured  in  another  state, 
discriminates  in  favor  of  the  products  of 
the  state  by  permitting  the  sale  of  them 
on  terms  more  favorable  than  are  granted 
on  the  sale  of  similar  articles*  from  other 
states,  and  is  plainly  unconstitutional. 
Com.  v.  Petranich,  (1903)  183  Mass.  217, 
66  N.  E.  807. 

Exemptions  in  peddlers'  licenses. — An 
amendment  to  a  peddler's  license-tax  stat- 
ute which  provides  that  the  statute  "be, 
and  the  same  is  hereby,  so  amended  that 
itinerant  persons  who  are  citizens  of  this 
•  state,  and  who  vend  exclusively  goods, 
wares,  and  merchandise  which  are  the 
growth,  product,  or  manufacture  of  this 
state,  shall  not  be  deemed  peddlers,  nor 
required  to  take  out  license  under  the 
provisions  of  said  chapter,''  is  unconsti- 
tutional as  it  makes  a  discrimination  be- 
tween citizens  of  that  state  and  citizens 
of  other  states,  and  between  "  goo  ' ;,  wares, 
and  merchandise  which  are  the  growth, 
product,  and  manufacture"  of  that  state, 


and  those  which  are  the  product  or  man- 
ufacture of  other  states.  Ex  p.  Davis, 
(1884)  21  Fed.  397. 

A  Vermont  statute  which  defines  who 
shall  be  deemed  a  peddler,  and  provides 
that  "  no  person  shall  be  deemed  a  peddler 
by  reason  of  selling  articles  of  goods, 
wares,  or  merchandise  which  are  the  man- 
ufacture of  the  Btate,  except  plated  or 
gilded  wares,  jewelry,  clocks,  and 
watches,"  is  void  as  discriminating  against 
goods,  wares,  and  merchandise  which  are 
not  the  manufacture  of  the  state.  In  re 
Watson,   (1882)    15  Fed.  511. 

An  Alabama  statute  requiring  licenses 
for  certain  occupations,  and  as  to  peddlers, 
provides :  " '  For  peddlers  in  a  wagon, 
forty  dollars;  for  peddlers  on  a  horse, 
twenty  dollars;  for  peddlers  on  foot,  ten 
dollars.  A  peddler's  license  shall  enti- 
tle him  to  peddle  only  in  the  county  where 
it  is  taken  out;  but  this  shall  not  apply 
to  any  articles  produced  or  manufactured 
in  this  state,  except  as  otherwise  pro- 
vided,' etc.,"  manifestly  discriminates  in 
favor  of  the  product  or  manufactures  of 
the  state  and  against  products  or  manu- 
factures introduced  into  it  from  other 
states  or  from  foreign  countries.  Vines  r. 
State,  (1880)  67  Ala.  74.  But  see  Sey- 
mour t?.  State,  (1874)  51  Ala.  52. 

An  Arkansas  statute  imposing  a  license 
on  peddlers,  and  providing  that  "  who- 
ever shall  deal  in  selling  of  goods,  wares, 
or  merchandise,  other  than  the  growth, 
produce,  or  manufacture  of  this  state,  by 
going  from  place  to  place,  either  by  land 
or  water,  to  sell  the  same,  is  declared  to 
be  a  peddler,"  clearly  discriminates 
against  the  products  and  manufactures  of 
other  states  and  in  favor  of  the  products 
and  manufactures  of  the  enacting  state. 
State  v.  McGinnis,  (1881)   37  Ark.  363. 

A  municipal  ordinance  providing  that 
41  every  traveling  merchant,  hawker,  or 
peddler  who  vends  goods,  wares,  or  mer- 
chandise of  any  kind,  other  than  the  man- 
ufactures or  productions  of  this  state,  or 
butchers'  meat,  must  pay  a  license  tax  of 
ten  dollars  per  month,  unless  he  uses  a 
wagon,  or  one  or  more  animals,  for  the 
purpose  of  vending  such  goods,  wares,  or 
merchandise,  in  which  case  he  must  pay  a 
license  tax  of  fifteen  dollars  per  month," 
is  invalid.  Eat  p.  Thomas,  (1886)  71  Cal. 
204,  12  Pac.  53,  saying:  "The  identical 
question  here  presented  was  passed  on  by 
the  Supreme  Court  of  the  United  States 
in  Welton  t?.  Missouri,  (1875)  91  U.  S. 
275,  and  in  Webber  c.  Virginia,  (1880) 
103  U.  S.  344.  The  statutes  considered 
in  the  cases  cited  were  of  the  same  char- 
acter as  the  ordinance  in  question  herein, 
and  they  were  held  to  be  unconstitutional." 
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A  Dakota  territorial  statute  providing 
that  "  a  tax  of  thirty  dollars  for  terri- 
torial purposes  shall  be  levied  upon  each, 
peddler  of  watches,  clocks,  jewelry,  or 
patent  medicine,  and  all  other  wares  and 
merchandise  not  manufactured  within  the 
limits  of  this  territory,  for  a  license  to 
peddle  throughout  the  territory  for  one 
year,"  was  held  to  be  unconstitutional 
and  void,  as  it  attempted  to  discriminate 
in  the  sale  of  goods,  wares,  and  merchan- 
dise manufactured  in  other  states  and 
territories.  Rodgers  t\  McCoy,  (1889)  6 
Dak.  238,  44  N.   W.  990. 

A  Kentucky  statute  (Gen.  Stat.  ch.  84, 
sec.  1 )  provides  that  "  all  itinerant  per- 
sons vending  goods,  wares,  and  merchan- 
dise *  *  *  shall  be  deemed  peddlers," 
and  the  second  section  of  that  chapter 
prescribed  a  penalty  for  selling  by  such 
persons  without  first  having  obtained  li- 
cense therefor.  A  subsequent  statute,  en- 
titled "An  Act  to  amend  chapter  84  of  the 
General  Statutes,  title  'Peddlers/"  pro- 
vides "that  chapter  84  of  the  General 
Statutes,  title  '  Peddlers/  be,  and  the 
same  is  hereby,  so  amended  that  itinerant 
persons  who  are  citizens  of  this  state, 
and  who  vend  exclusively  goods,  wares, 
and  merchandise  which  are  the  growth, 
product,  or  manufacture  of  this  state,  shall 
not  be  deemed  peddlers,  nor  required  to 
take  out  license  under  the  provisions  of 
said  chapter."  The  statute  is  void  as  dis- 
criminating against  manufactures  of  other 
states.  Rash  v.  Halloway,  (1885)  82  Ky. 
675. 

A  Maine  statute  providing  that  "no 
person,  except  as  hereinafter  provided, 
shall  travel  from  town  to  town,  or  place  to 
place  in  any  town,  on  foot,  or  by  any  kind 
of  land  or  water  conveyance,  carrying 
for  sale,  or  offering  for  sale,  any  goods, 
wares,  or  merchandise,  whole  or  by  sample, 
under  a  penalty  of  not  less  than  fifty 
nor  more  than  two  hundred  dollars,  and 
the  forfeiture  of  all  property  thus  un- 
lawfully carried;  but  this  provision  Bhall 
not  apply  to  commission  merchants  and 
commercial  brokers  traveling  from  place 
to  place  in  the  city  or  town  where  they 
reside,  and  selling  or  offering  to  sell  goods 
by  sample  or  otherwise;  nor  to  any  citi- 
zen of  this  state  selling  any  fish,  fruit, 
provisions,  farming  utensils,  or  other  ar- 
ticles lawfully  raised  or  manufactured  in 
this  state/'  allows  goods  manufactured 
in  the  state  to  be  peddled  free,  and  exacts 
a  license  fee  from  those  who  peddle  sim- 
ilar goods  which  are  manufactured  out 
of  the  state.  Such  a  discrimination  in 
favor  of  goods  manufactured  in  the  state, 
and  against  goods  manufactured  in  other 
states,  violates  the  Federal  Constitution. 
State  v.  Purbush,   (1881)   72  Me.  494. 

A    North    Carolina    statute    providing 


"  that  every  person  who  shall  peddle  in 
any  county  goods  not  of  the  growth  or 
manufacture  of  this  state,  or  any  wooden 
clock,  or  the  machinery  or  materials 
thereof,  which  shall  not  be  of  the  manu- 
facture of  this  state,  or  jewelry,  which 
machinery  or  clock  shall  be  manufactured 
of  materials  not  of  the  growth,  pro- 
duce, or  manufacture  of  this  state,  shall 
pay  a  tax  of  twenty  dollars,"  was  held 
not  to  violate  this  clause.  Wynne  r. 
Wright,  (1834)  1  Dev.  &  B.  L.  (N.  C.) 
19. 

Tennessee  statutes  providing  that  "  all 
peddler 8  of  sewing  machines  or  selling  by 
sample  shall  pay  a  tax  of  ten  dollars," 
and  that  "  articles  manufactured  of  the 
produce  of  the  state  are  exempt  from  tax- 
ation," were  held  to  be  valid.  Howe  Mach. 
Co.  p.  Gage,  (1876)  9  Baxt.  (Tenn.) 
518,  in  which  case  the  court  said:  "Our 
statute  is  comprehensible  and  applies  to 
the  resident  as  well  as  the  nonresident — ■ 
to  home  manufacturers  as  well  as  to  the 
importer  of  foreign  goods  or  goods  manu- 
factured out  of  and  not  of  the  growth  or 
produce  of  the  state;  it  is  not  an  attempt 
to  regulate  commerce  between  the  state  of 
Tennessee  and  a  sister  state." 

A  Virginia  statute  provides:  "That  any 
person  who  shall  carry  from  place  to 
place  any  goods,  wares,  or  merchandise, 
and  offer  to  sell  or  barter  the  same,  or 
actually  sell  or  barter  the  same,  in  tran- 
situ or  otherwise,  shall  be  deemed  to  be 
a  peddler,  and  any  person  as  a  peddler 
may  sell  any  personal  property  a 
merchant  may  sell,  or  he  may  exchange 
the  same  for  other  articles.  *  *  *  Any 
peddler  who  shall  peddle  for  sale,  or  sell 
or  barter,  without  a  license,  shall  pay  a 
fine  of  not  less  than  one  hundred  nor 
more  than  five  hundred  dollars  for  each 
offense.  *  *  *  This  section  shall  be 
construed  to  include  persons  engaged  in 
peddling  lightning  rods;  provided,  how- 
ever, that  any  manufacturer  who  has  been 
assessed  and*  paid  upon  the  capital  em- 
ployed by  him,  under  schedule  '  C '  of  this 
Act,  shall  not  be  required  to  take  out 
the  license  named  in  this  section  for  the 
privilege  of  selling  articles  actually  man- 
ufactured by  him;  provided,  also,  that  all 
persons  who  do  not  keep  a  regular  place 
of  business  (whether  it  be  in  a  house,  or 
vacant  lot,  or  elsewhere)  open  at  all 
times  in  regular  business  hours,  and  at  the 
same  place,  who  shall  offer  for  sale  goods, 
wares,  and  merchandise,  Bhall  be  deemed 
peddlers  under  the  provisions  of  this 
Act."  Under  the  statute  a  citizen  of  Vir- 
ginia can  hawk  or  peddle  articles  manu- 
factured by  him  without  incurring  the 
penalties,  and  the  statute  is  void  as  dis- 
criminating against  the  products  of  other 
states.  Com.  e.  Myer,  (1896)  92  Va.  813, 
23  S.  Ct.  915,  31  L.  R.  A.  379. 
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Exempting  persona  vending  their  own 
products. —  Municipal  ordinances  provid- 
ing that  "  all  persons  not  renting  a  stall 
at  the  market  for  the  sale  of  meat,  and 
who  shall  sell  any  kind  of  meat  on  the 
streets  of  the  city  of  Macon  at  any  time 
during  the  night  or  day,  shall  pay  a  li- 
cense tax  of  five  hundred  dollars  per  an- 
num, such  license  to  he  paid  in  advance; 
provided,  this  section  shall  not  apply  to 
farmers  bringing  into  the  city  for  the 
purpose  of  sale  the  flesh  of  any  animal 
raised  by  themselves,  after  market  hours," 
and  "  Be  it  ordained  by  the  mayor  and 
council  of  the  city  of  Macon,  and  it  is 
hereby  ordained  by  the  authority  of  the 
same,  that  the  following  licenses  and  spe- 
cial taxes  shall  be  levied  and  collected 
in  the  city  of  Macon  for  the  year  1893: 
Butchers  and  others  who  have  no  stall  in 
the  market,  and  who  shall  sell  from  shop 
or  wagon,  other  than  nonresidents  selling 
meats  of  their  own  raising;  and  no  li- 
cense shall  issue  for  less  than  five  hun- 
dred dollars,"  were  held  to  be  void  as  im- 
posing restrictions  on  the  sale  of  West- 
ern meatB.  "  It  is  true  the  tax  ordinance 
excepts  from  its  verbal  operation  *  non- 
residents selling  meats  of  their  own  rais- 
ing/ but,  since  it  is  evident  that  the  only 
persons  who  can  avail  themselves  of 'this 
privilege  are  nonresidents  who  live  in  the 
immediate  vicinity  of  Macon,  it  effectually 
excludes  meat  producers  from  all  other 
states.  Nor  is  this  conclusion  to  be 
avoided  merely  because  this  enactment 
purports  to  apply  alike  to  the  vendors  of 
meat  in  this  state  as  well  as  to  meats 
produced  in  other  states,  for  the  burden 
imposed  by  a  state  upon  interstate  com- 
merce is  not  to  be  sustained  simply  be- 
cause the  statute  imposing  it  applies  alike' 
to  the  people  of  all  the  states,  including 
the  people  of  the  state  enacting  such  stat- 
ute. Georgia  Packing  Go.  v.  Macon, 
(1893)    60  Fed.  780. 

A  municipal  ordinance  requiring  a  li- 
cense for  peddling  goods  within  the  state 
which  exempts  persons  retailing  their 
own  products,  or  of  their  own  manufac- 
ture, if  they  reside  in,  and  the  goods  are 
manufactured  in  the  county,  is  void  as  a 
regulation  of  commerce.  Marshalltown  v. 
Blum,  (1882)  58  la.  186,  12  N.  W.  184, 
43  Am.  Rep.  116,  (under  the  authority  of 
Welton  1?.  Missouri,  (1875)  91  U.  S.  275, 
23  U.  S.  (L.  ed.)  347),  in  which  case  the 
court  said :  "  The  money  exacted  for 
the  licenses  from  the  peddlers  is  to  be  re- 
garded as  a  tax  upon  the  goods  they  sell, 
and  the  discrimination  against  persons 
not  residents  of  the  county,  and  against 
goods  not  manufactured  in  the  county,  is  a 
regulation  of  commerce  not  within  the 
power  of  the  states  to  enforce." 

An  .  Arizona  statute  providing  that 
"  there  shall  be  collected  a  quarter-yearly 


license  tax  from  all  persons  and  corpo- 
rations engaged  in  the  business,  trade,  or 
occupation  in  this  Act,  named  as  follows: 
Merchants — Every  person,  firm,  or  cor- 
poration who  may  deal  in  goods,  wares, 
and  merchandise,  except  in  agricultural 
or  horticultural  products  of  this  territory, 
when  vended  by  the  producer  thereof,  and 
except  when  sold  by  auctioneers  or  com- 
mission merchants,  under  license  or  per- 
mission according  to  law,  *  *  *  he  or 
they  shall  pay  a  *  w  *  license  tax," 
does  not  violate  this  clause,  except  that 
part  of  it  which  permits  the  domestic 
producer  of  agricultural  and  horticultural 
products  to  vend  them  without  a  license. 
In  re  Sydow,  (1894)  4  Ariz.  210,  36  Pac 
214. 

A  West  Virginia  statute  providing  that 
agents  shall  not  sell  lightning  rods,  sew- 
ing machines,  or  musical  instruments 
without  a  license,  and  also  providing, 
"  Nor  shall  any  company  or  person  en- 
gaged in  manufacturing  goods  in  this 
state  be  required  to  pay  a  license  as 
peddler  for  selling  such  goods  either  by 
himself  or  his  agent,"  was  held  to  make 
no  discrimination  as  to  license  taxation 
between  agents  selling  sewing  machines 
manufactured  in  the  state  and  those  made 
out  of  the  state,  both  being  alike  liable, 
and  as  so  construed,  is  valid.  State  tf. 
Richards,  (1889)  32  W.  Va.  360,  9  S.  E. 
245,  3  L.  R.  A.  705. 

Merchant's  tax  on  purchases  exempting 
farm  products  purchased  from  producer. 
—  A  North  Carolina  statute  providing 
that  "  every  merchant,  jeweler,  grocer, 
druggist,  or  other  dealer  who  shall  buy 
and  sell  goods,  wares,  and  merchandise 
of  whatsoever  description,  not  specially 
taxed  elsewhere  in  this  Act,  shall,  in  ad- 
dition to  his  ad  valorem  tax  on  his  stock, 
pay  as  a  license  tax  one-tenth  of  one  per- 
centum  on  the  total  amount  of  purchases 
in  or  out  of  the  state  (except  purchases 
of  farm  products  from  the  producer), 
for  cash  or  on  credit,  whether  such  per- 
sons herein  mentioned  shall  purchase  as 
principal  or  through  an  agent  or  com- 
mission merchant,"  is  valid.  In  no  man- 
ner can  a  general  tax  upon  all  merchan- 
dise, which  this  tax  in  effect  is,  be  made 
discriminating,  and  the  single  exception 
in  the  statute  is  not  material.  Such  tax- 
ation cannot  be  used  to  favor  the  manu- 
facture of  particular  articles,  or  of  home 
articles  in  general,  or  to  in  any  way  check 
the  business  of  the  purchase  and  sale 
of  goods  brought  from  other  states,  ex- 
cepting in  the  degree  that  all  taxation 
checks  trade.  It  is  not  laid  upon  foreign 
goods,  as  such,  but  simply  lays  an  equal 
tax  upon  all  North  Carolina  merchants, 
affecting  alike  their  home  and  foreign 
trade.     The  imposition  of  the  tax  is  one 
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within  the  power  of  the  state,  and  violates 
no  provision  of  the  Constitution  of  the 
United  States.  Ex  p.  Brown,  (1891)  48 
Fed.  435,  wherein  the  court  said:  "Con- 
sidering only  taxation  upon  merchandise 
or  business  not  laid  upon  it  as  interstate 
or  foreign  to  the  taxing  state,  but  yet 
objected  to  as  obnoxious  to  the  Constitu- 
tion because  it,  in  effect,  affects  commerce 
between  the  states,  we  find  that  the  test 
of  constitutionality  is  the  absence  or  ex- 
istence of  discrimination.  But  the  mere 
fact  that  an  equal  tax  is  laid  upon  the 
commodities  or  business  of  the  home  and 
foreign  state  is  not  conclusive  of  absence 
of  discrimination.  Whenever  the  effect  of 
a  state  tax  upon  a  particular  commodity 
is  to  protect  the  productions  of  the  tax- 
ing state  from  competition  with  such  com- 
modity, or  to  evidently  impose  the  burden 
of  the  state  revenue  on  goods  produced 
outside  the  taxing  state,  and  to  favor 
home  productions  generally,  it  may  be 
well  contended  that  it  is  an  interference 
with  interstate  commerce." 

Exempting  sales,  at  place  of  manufac- 
ture.—  A  state  statute  which  taxes  the 
business  of  trafficking  in  liquors,  but  in 


defining  the  phrase  "  trafficking  in  in- 
toxicating liquors"  excludes  the  sale  at 
the  manufactory  by  the  manufacturer,  is 
not  a  discrimination  in  favor  of  manu- 
facturers who  have  plants  located  in  other 
states,  and  is  not  a  regulation  of  com- 
merce between  the  states.  If  a  domestic 
corporation  or  copartnership  should  estab- 
lish its  place  of  manufacture  in  another 
state  it  would  be  subjected  to  the  tax 
if  it  sold  intoxicating  liquor  at  a  place 
within  the  state;  and  if  a  foreign  cor- 
poration should  manufacture  at  a  place 
within  the  state  it  would  sell  its  product 
without  being  subjected  to  the  tax.  Rey- 
mann  Brewing  Co.  t?.  Brister,  (1900)  179 
U.  S.  451,  21  S.  Ct.  445,  45  U.  S.  (L.  ed.) 
269.  See  also  Com.  v.  Armour,  (1916) 
118  Va.  242,  87  S.  E.  610. 

Exempting  mineral  reduced  within  the 
state. —  A  Michigan  statute  exempts  from 
taxation  mineral  mined  and  which  is  re- 
duced within  the  state,  and  taxes  that 
which  is  removed  from  the  state  before 
being  smelted.  Such  a  tax  is  invalid. 
Jackson  Min.  Co.  v.  Auditor  Gen.,  (1875) 
32  Mich.  488. 


(4)  Transportation,  Telegraph,  and  Telephone  Companies  —  (a)  Trans- 
portation of  Persons  and  Property. —  State  statutes  imposing  a  tax  upon  pas- 
sengers, either  foreigners  or  citizens,  coming  into  the  ports  of  the  state, 
either  in  foreign  vessels  or  vessels  of  the  United  States,  from  foreign 
nations  or  from  ports  in  the  United  States,  are  unconstitutional  and  void, 
being  in  their  nature  regulations  of  commerce  contrary  to  the  grant  in  the 
Constitution  to  Congress  of  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states. 


Smith  v.  Turner,  (1849)  7  How.  412, 
12  U.  S.  (L.  ed.)  702,  in  which  case 
Wayne,  J.,  said  that  the  court  meant  to 
decide  in  part  "  that  the  states  of  this 
Union  cannot  constitutionally  tax  the 
commerce  of  the  United  States  for  the 
purpose  of  paying  any  expense  incident 
to  the  execution  of  their  police  laws;  and 
that  the  commerce  of  the  United  States 
includes  an  intercourse  of  persons  as 
well  as  the  importation  of  merchandise." 
But  see  New  York  v.  Miln,  (1837)  11 
Pet.  136,  9  U.  S.  (L.  ed.)  648;  State  0. 
Fullerton,  (1844)  7  Rob.  (La.)  210; 
People  v.  Brooks,  (1847)  4  Den.  (N.  Y.) 
469. 

Requiring  bond  with  alternative  pay- 
ment of  tax. —  A  state  statute  which  re- 
quires the  owner  or  consignee  of  a  vessel 
bringing  passengers  from  a  foreign  coun- 
try to  a  port  within  a  state  to  give  a 
bond  for  every  passenger  so  reported,  in 
the  penalty^  of  three  hundred  dollars,  with 


sureties,  with  the  alternative  payment  of 
a  small  sum  of  money  for  each  passenger, 
is  a  tax  on  the  ship  owner  for  the  right 
to  land  such  passengers,  and  is  void  as. a 
regulation  of  commerce  with  foreign  na- 
tions. Henderson  t\  New  York,  (1875) 
92  U.  S.  265,  23  U.  S.   (L.  ed.)   543. 

A  California  statute  provides  for  the 
inspection  of  all  passengers  who  arrive  in 
the  state  from  foreign  countries  by 
steamer  or  other  vessels,  for  the  purpose 
of  ascertaining  whether  any  one  or  more 
of  such  passengers  are  afflicted  with  lep- 
rosy; and  provides  that  the  owner,  cap- 
tain, or  consignee  of  the  vessel  shall  pay 
to  the  commissioner  who  makes  the  in- 
spection the  sum  of  seventy  cents  for  each 
passenger  so  inspected,  whether  he  is 
found  to  be  suffering  from  this  disease 
or  not.  It  is  also  provided  that  the  ex- 
cess so  collected  over  four  thousand  dol- 
lars and  expenses,  as  compensation  for 
the  commissioner,  shall,  when  required  for 
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the  purpose,  be  paid  into  the  treasury  of 
the  state,  for  the  purpose  of  building  a 

Slaee  where  the  persons  afflicted  with  this 
isease  shall  be  kept  and  taken  care  of, 
so  that  they  shall  not  come  in  contact 
with  the  other  people  of  the  state.  TTie 
provision  is  unconstitutional  and  cannot 
be  considered  either  a  police  regulation 
or  an  inspection  law.  People  t\  Pacific 
Mail  Steam-Ship  Co.,  (1883)   16  Fed.  344. 

A  California  statute  laying  a  tax  of 
fifty  dollars  each  on  Chinese  passengers 
is  invalid  and  void.  People  v.  Downer, 
(1857)   7  Cal.  170. 

A  Delaware  statute  imposing  on  every 
person,  corporation,  or  association,  or 
company  or  persons  not  a  corporation, 
engaged  or  engaging  in  the  business  of 
carrying  passengers  by  steam  power, 
whether  on  land  or  water,  in,  through, 
upon,  over,  or  across  any  portion  of  this 
state,  or  within  the  territorial  limits  of 
it,  a  state  tax  at  and  after  the  rate  of 
ten  cents  for  every  passenger  so  trans- 
ported within  this  state,  to  be  paid  into 
the  hands  of  the  state  treasurer  for  the 
use  of  the  state;  and  further  providing 
that  in  case  there  be  in  the  charter  of 
any  corporation  liable  to  the  provisions 
of  the  Act  any  clause  or  provision  so 
restricting  the  amount  of  toll  to  be 
charged  for  the  transportation  of  pas- 
sengers as  that  'the  Act  would,  according 
to  the  present  rate  of  charges  of  such 
corporation,  operate  unjustly,  then  such 
corporation  shall  have  the  right  to  in- 
crease the  said  toll  to  the  amount  of  said 
tax;  but  excluding  soldiers  and  sailors  of 
the  United  States  when  so  transported, 
from  the  number  of  passengers  required 
to  be  returned  monthly  by  such  person, 
association,  company,  or  corporation  to 
the  state  treasurer  by  the  Act;  and  also 
providing  that  when  the  transportation 
of  a  passenger  shall  be  by  railroad,  and 
the  direction  and  length  of  his  journey 
shall  be  such  as"  to  require  him  to  travel 
on  more  than  one  road  on  the  same  occa- 
sion, there  shall  be  but  one  tax  paid 
to  the  state  treasurer,  and  that  shall  be 
paid  by  the  person,  association,  company, 
or  corporation  upon  whose"  road  his  jour- 
ney begins,  is  not  an  Act  which  imposes 
the  tax  upon  the  business  of  the  carrier, 
to  be  measured  by  the  number  of  pas- 
sengers transported,  but  an  Act  which 
imposes  the  tax  upon  the  passengers  so 
transported,  to  be  collected  by  the  carrier 
for  the  state,  and  so  far  as  it  operates 
upon  persons  entering  into,  departing 
from,  or  passing  through  the  state,  is  in 
effect  an  Act  to  regulate  commerce  be- 
tween this  and  other  states,  and  is,  there- 
fore, inoperative  and  invalid.  Clarke  0. 
Philadelphia,  etc.,  R.  Co.,  (1870)  4  Houst. 
(Del.)   158. 


A  Maryland  statute,  in  so  far  as  it  pro- 
vides that  a  railroad  company  shall  pay 
annually  to  the  treasurer  of  the  state  for 
its  use,  one-fifth  of  the  whole  amount  that 
may  be  received  by  the  company  for  the 
transportation  of  passengers  over  its  road 
between  a  point  within  the  state  and  a 
point  without  the  state,  is  not  in  conflict 
with  the  Constitution  of  the  United 
States.  State  v.  Baltimore,  etc.,  R.  Co., 
(1871)  34  Md.  344,  holding  that  even  if 
the  tax  were  a  capitation  tax  for  the  right 
of  transit,  the  railroad  company  having 
collected  the  money  in  pursuance  of  its 
provisions  could  not  be  allowed  to  retain 
it  as  against  the  claim  of  the  state,  and 
the  same  might  be  recovered  by  the  state 
in  an  action  for  money  had  and  received. 

A  Massachusetts  statute  provides,  in  the 
first  section,  that  when  any  vessel  shall 
arrive  with  alien  passengers,  an  officer,  to 
be  appointed  by  the  mayor  and  aldermen 
of  the  city,  or  the  selectmen  of  the  town, 
where  it  is  proposed  to  land  such  pas- 
sengers, shall  go  on  board  such  vessel  and 
examine  into  the  condition  of  said  pas- 
sengers. Section  2  directs  that  if  on  such 
examination  there  shall  be  found  among 
said  passengers  any  lunatic,  idiot, 
maimed,  aged,  or  infirm  person,  incom- 
petent to  maintain  themselves,  or  who 
have  been  paupers  in  any  other  country, 
no  such  alien  passenger  shall  be  permitted 
to  land,  until  the  master,  owner,  con- 
signee, or  agent  of  the  vessel  shall  give 
bond  that  no  such  lunatic  or  indigent 
passenger  shall  become  a  city,  town,  or 
state  charge  within  ten  years.  Section  3 
enacts  that  no  other  alien  passengers  * 
shall  be  permitted  to  land  until  the 
master,  owner,  consignee,  or  agent  shall 
pay  to  the  boarding  officer  two  dollars 
for  each  passenger  so  landing:  and  that 
the  money  so  collected  shall  be  paid  into 
the  treasury  of  the  city  or  town,  to  be 
appropriated,  as  the  city  or  town  may 
direct,  for  tb«  support  of  foreign  paupers. 
The  statute  was  held  to  be  valid.  Norris 
v.  Boston,   (1842)   4  Met.   (Mass.)   286. 

A  New  Jersey  statute  providing  "that 
all  corporations  regularly  doing  business 
in  this  state,  and  not  being  corporations 
of  this  state,  shall  be  assessed  and  taxei 
for  and  in  respect  of  the  business  so  by 
them  done  and  transacted  in  this  state,  in 
manner  following:  that  is  to  say,  every 
such  company  so  doing  business  shall  pay 
a  transit  duty  of  three  cents  on  every 
passenger,  and  two  cents  on  every  ton 
of  goods,  wares  and  merchandise  or  other 
articles,  carried  or  transported  by  or  for 
such  company  on  any  railroad  or  canal 
in  this  state,  for  any  distance  exceeding 
ten  miles,  except  passengers  and  freight 
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transported  exclusively  within  this  state," 
is  violative  of  this  clause,  The  tax, 
though  in  form  on  the  business  of  the 
company,  is  in  substance  a  tax  on  the 
commodities  the  transportation  of  which 
constitutes  such  business.  Brie  R.  Co. 
t>.  State,  (1864)  31  N.  J.  L.  531,  reversing 
State  v.  Delaware,  etc.,  R.  Co.,  (1864) 
30  N.  J.  L.  473. 


A  New  York  statute  which  levied  a 
'  duty  of  one  dollar  for  each  alien  pas- 
senger arriving  id  a  vessel  from  a  foreign 
country- was  held  to  be  void  as  a  regula- 
tion of  commerce.  New  York  v.  Com- 
pagnie  Generale  Transatlantique,  (1882) 
10  Fed.  361. 


A  state  statute  imposing  a  tax  upon  freight  taken  up  within  the  state  and 
carried  out  of  it,  or  taken  up  outside  the  state  and  delivered  within  it,  is  a 
burden  upon  interstate  commerce,  and  void. 

railroad  shall  be  subject  to  a  toll  or  duty 
of  three  mills  per  ton  per  mile,  was  not  in- 
tended as  a  means  of  taxing  commerce  or 
the  goods  carried,  but  simply  as  a  mode 
of  taxing  the  company  according  to  the 
magnitude  of  its  business.  Pennsylvania 
R.  Co.  t\  Com.,  (1860)  3  Grant  Cas.  (Pa.) 
129. 


State  Freight  Tax  Case,  (1872)  15 
Wall.  271,  21  U.  S.  (L;  ed.)  146,  revers- 
ing Tonnage  Tax  Cases,  (1869)  62  Pa. 
St.  286.  See  also  Indiana  t\  American 
Express  Co.,  (1876)  7  Biss.  (tJ.  S.)  227, 
13  Fed.  Cas.  No.  7,021. 

A  charter  of  a  railroad  corporation, 
providing  that  all  tonnage  carried  on  the 


(b)  Tax  on  Instrumentalities  of  Commerce  as  Property — aa.  In  General. 
—  The  immunity  of  a  party,  individual,  or  corporation  from  being  com- 
pelled by  a  state  to  pay  for  the  privilege  of  engaging  in  interstate  commerce, 
does  not  prevent  a  state  from  imposing  ordinary  property  taxes  upon 
property  having  a  situs  within  its  territory  and  employed  in  interstate 
commerce. 


.  TJ.  S.  Express  Co.  c.  Minnesota,  (1912) 
223  U.  S.  335,  32  S.  Ct.  211,  56  U.  S. 
(L.  ed.)  459;  Atlantic,  etc.,  Tel.  Co.  t\ 
Philadelphia,  (1903)  190  TJ.  S.  163,  23 
S.  Ct.  817,  47  U.  S.    (L.  ed.)   995. 

The  mere  fact  that  a  corporation  is  en- 
gaged in  interstate  commerce  does  not 
exempt  its  property  from  state  taxation. 
Baltic  Mining  Co.  r.  Massachusetts, 
(1913)  231  U.  S.  68,  34  S.  Ct.  15,  59  U. 
S.  (L.  ed.)  127;  United  States  Express 
Co.  t.  Minnesota,  (1914)  223  U.  S.  335, 
32  S.  Ct.  211,  56  U.  S.    (L.  ed.)    459. 

"Although  the  transportation  of  the 
subjects  of  interstate  commerce,  o~  the 
receipts  received  therefrom,  or  the  occupa- 
tion or  business  of  carrying  it  on,  cannot 
be  directly  subjected  to  state  taxation, 
yet  property  belonging  to  corporations  or 
companies  engaged  in  such  commerce  may 
be;  and  whatever  the  particular  form  of 
the  exaction,  if  it  is  essentially  only  prop- 
erty taxation,  it  will  not  be  considered  as 
falling  within  the  inhibition  of  the  Con- 
stitution." Adams  Express  Co.  t?.  Ohio 
State  Auditor,  (1897)  165  U.  S.  220,  17 
S.  Ct.  305,  41  U.  S.  (L.  ed.)  683,  affirming 
Sanford  t\  Poe,  (1895)  69  Fed.  Rep.  546; 
Western  Union  Tel.  Co.  r.  Poe,  (1894)  64 


Fed.  9.  See  also  Adams  Express  Co.  v. 
Kentucky,  (1897)  166  U.  S.  171,  17  S.  Ct. 
527,  41  U.  S.  (L.  ed.)  960;  Yost  v.  Lake 
Erie  Transp.  Co.,  (1901)  112  Fed.  747; 
Western  Union  Tel.  Co.  v.  Norman,  (1896) 
77  Fed.  21;  State  v.  New  York,  etc.,  R. 
Co.,  ( 1891 )  60  Conn.  334,  22  Atl.  765. 

A  state  may  tax  personal  property  em- 
ployed in  interstate  or  foreign  commerce, 
alike  other  personal  property  within  its 
jurisdiction.  Pullman's  Palace  (Jar  Co, 
f.  Pennsylvania,  (1891)  141  U.  S.  23. 
11  S.  Ct.  876,  36  U.  S.  (L.  ed.)  613, 
affirming   (1884)    107  Pa.  St.  156. 

If  a  railroad  company  is  permitted  by  a 
state  other  than  that  by  which  it  was 
chartered  to  bring  into  its  territory,  and 
there  habitually  to  use  and  employ  a  por- 
tion of  its  movable  personal  property,  and 
the  railroad  company  chooses  so  to  do,  it 
would  certainly  be  competent  and  legiti- 
mate for  the  state  to  impose  upon  such 
property,  thus  used  and  employed,  its  fair 
share  of  the  burdens  of  taxation  imposed 
upon'  other  similar  property  used  in  the 
like  way  by  its  own  citizens.  And  such  a 
tax  might  be  properly  assessed  and  col- 
lected in  cases  where  the  specific  and  indi- 
vidual   items    of    property    so    used    and 
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employed  were  not  continuously  the  same, 
but  were  constantly  changing,  according  to  ' 
the  exigencies  of* the  business.  In  such 
cases  the  tax  might  be  fixed  by  an  ap- 
praisement and  valuation  of  the  average 
amount  of  the  property  thus  habitually 
used,  and  collected  by  distraint  upon  any 
portion  that  might  at  any  time  be  found. 
Marye  r.  Baltimore,  etc.,  R.  Co.,  (1888) 
127  U.  S.  123,  8  S.  Ct.  1037,  32  U.  S. 
(L.  ed.)   94. 

The  property  in  a  state  belonging  to  a 
foreign  corporation  engaged  in  foreign 
or  interstate  commerce  may  be  taxed 
equally  with  like  property  of  a  domestic 
corporation  engaged  in  that  business,  but 
a  tax  or  other  burden  imposed  on  the 
property  of  either  corporation  because  it 
is  used  to  carry  on  that  commerce,  or 
upon  the  transportation  of  persons  or 
property,  or  for  the  navigation  of  the 
public  waters  over  which  the  transporta- 
tion is  made,  is  invalid  and  void  as  an  in- 
terference with,  and  an  obstruction  of, 
the  power  of  Congress  in  the  regulation 
of  such  commerce.  Gloucester  Ferry  Co. 
t?.  Pennsylvania,  (1885)  114  U.  S.  211, 
58  S.  Ct.  826,  29  U.  S.  (L.  ed.)   158. 

This  clause  does  not  deprive  the  states 
of  a  power  to  levy  a  property  tax  upon 
property  employed  in  interstate  commerce, 
having  a  situs  within  the  jurisdiction, 
provided  no  adverse  discrimination  is 
made  in  the  imposition  of  the  tax  between 
such  property  and  other  property  of  a 
similar  character.  People  t?.  Wemple. 
(1893)  138  N.  Y.  10,  33  N.  E.  720,  19 
L.  R.  A.  694. 

Valuation  of  express  company's  prop- 
erty.— A  state  board  of  equalization  may, 
under  the  provisions  of  state  statutes,  in 
determining  the  valuation  to  be  placed 
upon  the  property  of  an  express  company, 
take  into  consideration  its  contracts  with 
railway  lines,  and  in  arriving  at  the  val- 
uation of  the  property  of  the  express 
company  within  the  state,  take  into  con- 
sideration the  gross  earnings  of  the  ex- 
press company  under  and  by  virtue  of  such 
contracts,  and  such  method  of  taxation 
does  not  violate  this  clause.  The  taxing 
power  of  the  state  is  one  of  its  attributes 
of  sovereignty,  and  this  power  reaches  all 
property  within  the  state  which  is  not  by 
law  exempt  from  taxation,  and  may  be 
exercised  at  the  discretion  of  the  state; 
and  although  such  property  is  used  in  the 
business    of    interstate    commerce,    it    is 


nevertheless  assessable  in  this  state  when 
located  and  used  therein.  State  v.  State 
Board  of  Assessment,  (1892)  3  S.  D.  339, 
53  X.  W.  192. 

Distinction  between  privilege  and  prop- 
erty tax. —  No  state  can  interfere  with 
interstate  commerce  through  the  imposi- 
tion of  a  tax,  by  whatever  name  it  is 
called,  which  is  in  effect  a  tax  for  the 
privilege  of  transacting  such  commerce. 
But  such  restriction  upon  the  power  of  a 
state  to  interfere  with  interstate  com- 
merce does  not  in  the  least  degree  abridge 
the  right  of  a  state  to  tax  at  their  full 
value  all  the  instrumentalities  used  for 
such  commerce.  Adams  Express  Co.  t?. 
Ohio  State  Auditor,  (1897)  166  U.  S.  218, 
17  S.  Ct.  604,  41  U.  S.   (L.  ed.>   965. 

An  equal  and  uniform  property  ta&  is 
not  a  regulation  of  commerce,  although  it 
reaches  and  affects  property  used  in  inter- 
state commerce.  Such  a  tax  is  not  simi- 
lar to  a  license  or  occupation  tax.  They 
are  conditions  of,  or  restrictions  upon, 
the  doing  of  the  business,  while  the  for- 
mer is  simply  a  subjection  of  the  prop- 
erty employed  in  the  business  to  the  com- 
mon burden  of  state  support.  Pullman's 
Palace  Car  Co.  v.  Twombly,  (1887)  29 
Fed.  662. 

Distinction  between  exemption  from 
regulation  and  property  tax. —  Exemption 
of  interstate  and  foreign  commerce  from 
state  regulation  does  not  prevent  the  state 
from  taxing  the  property  of  those  en- 
gaged in  such  commerce  located  within- 
the  state  as  the  property  of  other  citi- 
zens is  taxed,  nor  from  regulating  mat- 
ters of  local  concern  which  may  inci- 
dentally affect  commerce,  such  as  wharf- 
age, pilotage,  and  the  like.  Leloup  t\ 
Mobile,  (1888)  127  U.  S.  648,  8  S.  Ct. 
1380,  32  U.  S.  (L.  ed.)  311,  reversing 
(1884)    76  Ala.  402. 

Powers  of  national  government  not  in- 
terfered with. —  Each  state  may  tax  all 
property,  real  or  personal,  within  its 
borders,  belonging  to  persons  or  corpo- 
rations, although  employed  in  interstate 
or  foreign  commerce,  providing  the  rights 
and  powers  of  a  national  government  are 
not  interfered  with.  Western  Union  Tel. 
Co.  r.  Taggart,  (1896)  163  U.  S.  14,  16 
S.  Ct.  1054,  41  U.  S.  (L.  ed.)  49,  affirm- 
ing (1894)  141  Tnd.  281,  40  N.  E.  1051, 
60  L.  R.  A.  671. 


bb.  Rolling  Stock. —  A  state  has  rightful  power  to  levy  and  collect  a  tax 
upon  rolling  stock  and  other  movable  personal  property  used  and  found 
within  its  territorial  limits,  if  and  whenever  it  may  choose,  by  apt  legisla- 
tion, to  exert  its  authority  over  the  subject.    If  a  railroad  company  is  per- 
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mitted  by  a  state  to  bring  into  its  territory  and  there  habitually  to  use  and 
employ  a  portion  of  its  movable  personal  property,  and  the  railroad  com- 
pany chooses  so  to  do,  it  would  certainly  be  competent  and  legitimate  for 
the  state  to  impose  upon  such  property  thus  used  and  employed  its  fair 
share  of  the  burdens  of  taxation  imposed  upon  other  similar  property  used 
in  the  like  way  by  its  own  citizens.  And  such  a  tax  might  be  properly 
assessed  and  collected  in  cases  where  the  specific  and  individual  items  of 
property  so  used  and  employed  were  not  continuously  the  same,  but  were 
constantly  changing,  according  to  .the  exigencies  of  the  business.  In  such 
cases  the  tax  might  be  fixed  by  an  appraisement  and  valuation  of  the  aver- 
age amount  of  the  property  thus  habitually  used,  and  collected  by  distraint 
upon  any  portion  that  might  at  any  time  be  found. 


Marye  v.  Baltimore,  etc.,  R.  Co.,  (1888) 
127  U.  S.  123,  8  S.  Ct.  1037,  32  U.  S. 
(L.  ed.)  94.  See  also  Reinhart  «.  Mc- 
Donald,   (1896)    76  Fed.  403. 

"It  having  been  settled,  as  we  have 
seen,  that  where  a  corporation  of  one 
state  brings  into  another,  to  use  and 
employ,  a  portion  of  its  movable  per- 
sonal property,  it  is  legitimate  for-  the 
latter  to  impose  upon  such  property  thus 
need  and  employed  its  fair  share  of  the 
burdens  of  taxation  imposed  upon  simi- 
lar property  used  in  like  way  by  its  own 
citizens,  we  think  that  such  a  tax  may 
properly  be  assessed  and  collected,  in 
cases  like  the  present,  where  the  specific 
and  individual  items  of  property  so  used 
and  employed  were  not  continuously  the 
same,  but  were  constantly  changing,  ac- 
cording to  the  exigencies  of  the  business, 
and  that  the  tax  may  be  fixed  by  an 
appraisement  and  valuation  of  the  aver- 
age amount  of  the  property  thus  habitu- 
ally used  and  employed.  Nor  would 
the  fact  that  such  cars  were  employed 
as  vehicles  of  transportation  in  the  in- 
terchange of  interstate  commerce  render 
their  taxation  invalid."  American  Re- 
frigerator Transit  Co.  v.  Hall,  (1899) 
174  U.  S.  70,  19  S.  Ct.  599,  43  U.  S.  (L. 
ed.)  899,  affirming  (1897)  24  Colo.  291, 
$1  Pac  421,  65  Am.  St.  Rep.  223,  56 
L.  B.  A.  89. 

A  state  statute  levying  a  tax  on  sleep- 
ing cars,  solely  as  a  property  tax,  with 
rate  or  assessment  and  levy  the  same  as 
obtains  in  respect  to  other  personal  prop- 
erty, is  valid.  The  fact  that  the  prop- 
erty is  used  in  interstate  commerce  does 
not  exempt  it  from  state  taxation  at  any 
other  place  than  the  domicile  of  its  owner. 
Personal  property  continuously  used  in 
a  state  acquires  a  situs  in  that  state  for 
purposes  of  taxation,  and  may,  at  the 


option  of  the  state,  be  subjected  to  an 
equal  property  tax,  and  that  notwith- 
standing it  be  used  exclusively  in  inter- 
state commerce.  Pullman's  Palace  Car 
Co.  t?.  Twombly,   (1887)   29  Fed.  662. 

The  action  of  a  Colorado  board  of 
equalization  in  holding  a  railroad  com- 
pany liable  for  the  taxes  assessed  upon 
a  number  of  sleeping  cars  which,  under 
the  control  of  a  connecting  line,  frequently 
passed  into  an  adjoining  territory,  is 
not  inhibited  by  this  clause.  Denver, 
etc.,  R.  Co.  v.  Church,  (1891)  17  Colo. 
2,  28  Pac.  468,  31  Am.  St.  Bep.  252. 

Passing  into  and  through  the  state. — 
Taxation  by  the  state  of  Utah  of  refrig- 
erator cars  owned  by  a  company  belong- 
ing to  a  corporation  of  Kentucky  doing 
business  in  Utah  and  running  the  cars 
into  and  through  that  state  is  not  a 
burden  on  interstate  commerce.  Union 
Refrigerator  Transit  Co.  v.  Lvnch,  (1900) 
177  U.  S.  149,  20  S.  Ct.  631,  44  U.  S. 
(L.  ed.)  708,  affirming  (1808)  18  Utah 
378,  55  Pac.  639,  48  L.  R.  A.  790. 

Passing  through  the  state. — The  rolling 
stock  of  a  nonresident  railroad  corpo- 
ration passing  through  a  state  for  pur- 
poses of  interstate  commerce  is  not  liable 
to  taxation  in  the  state.  Bain  c,  Rich- 
mond, etc.,  R.  Co.,  (1890)  105  N.  C.  363, 
11  S.  E.  311,  8  L.  R.  A.  299,  18  Am.  St. 
Rep.  912. 

Used  on  leased  road. — A  Veto  Jersey 
statute  providing  that  where  a  railroad 
of  the  state  is  under  a  lease  to  a  foreign 
corporation,  any  tangible  personal  prop- 
erty of  such  foreign  company,  if  used 
and  kept  a  part  of  the  time  in  the  state, 
shall  be  assessed  such  proportionate  part 
of  its  value  as  the  time  it  is  used  or  kept 
in   the  state  during  the  year  preceding 
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the  first  day  of  January  designated  in 
the  Act,  applies  to  the  whole  year.  It 
appeared  that  certain  engines  and  cars 
were  used  on  its  leased  lines  in  the  state 
by  the  Philadelphia  and  Reading  Rail- 
road Company  in  the  course  of  interstate 
commerce,  such  company  having  in  use 


the  full  legal  equipment  of  such  leased 
lines,  which  was  duly  taxed  in  the  state. 
The  tax  upon  such  property  employed  in 
interstate  commerce  was  illegal.  Central 
R.  Co.  v.  State  Board  of  Assessors,  ( 1886) 
49  N.  J.  L.  1,  7  Atl.  306. 


cc.  Vessels. — A  vessel  owned  by  and  employed  in  the  service  of  a  resident 
of  a  particular  state  is  primarily  and  presumptively  taxable  under  the 
authority  of  that  state,  and  of  that  state  only.  Her  status  is  not  affected 
by  what  has  been  done  or  neglected  in  regard  to  her  registry  and  enrolment 
under  Acts  of  Congress. 


Morgan  v.  Parham,  (1872)  16  Wall. 
471,  21  U.  S.  (L.  ed.)  303.  See  also 
Wiggins  Ferry  Co.  v.  East  St.  Louis, 
(1882)  107  U.  S.  365,  2  S.  Ct.  257,  27 
U.  S.  (L.  ed.)  419;  St.  Louis  v.  Wig- 
gins Ferry  Co.,  (1870)  11  Wall.  423,  20 
U.  S.  (L.  ed.)  192;  Havs  r.  Pacific  Mail 
Steamship  Co.,  (1854)  *17  How.  596,  15 
U.  S.  (L.  ed.)  254;  People  f.  Nile*, 
(1868)   35  Cal.  282. 

"  Ships  or  vessels,  indeed,  engaged  in 
interstate  or  foreign  commerce  upon  the 
high  seas,  or  other  waters  which  are  a 
common  highway,  and  having  their  home 
port,  at  which  they  are  registered  under 
the  laws  of  the  United  States,  at  the 
domicile  of  their  owners  in  one  state,  are 
not  subject  to  taxation  in  another  state 
at  whose  ports  they  incidentally  and 
temporarily  touch  for  the  purpose  of  de- 


livering or  receiving  passengers  or  freight. 
But  that  is  because  they  are  not,  in  any 
proper  sense,  abiding  within  its  limits, 
and  have  no  continuous  presence  or 
actual  situs  within  its  jurisdiction,  and, 
therefore,  can  be  taxed  only  at  their 
legal  situs,  their  home  port  and  the 
domicile  of  their  owners."  Pullman's 
Palace  Car  Co.  r.  Pennsylvania,  (1891) 
141  U.  S.  23,  11  S.  Ct.  876,  35  U.  S. 
(L.  ed.)  613,  affirming  (1884)  107  Pa.  St. 
156. 

Registered  water  craft  engaged  actually 
in  interstate  or  foreign  commerce  are  only 
subject  to  property  taxation  at  their 
home  port,  which,  under  the  Act  of  Con- 
gress, is  that  port  nearest  to  the  domi- 
cile of  the  owner.  Yost  v.  Lake  Erie 
Transp.  Co.,    (1901)    112  Fed.  748. 


Vessels  registered  or  enrolled  are  not  exempt  from  the  ordinary  rules 
respecting  taxation  of  personal  property. 


Old  Dominion  Steamship  Co.  t*.  Vir- 
ginia, (1905)  198  U.  S.  307,  25  S.  Ct. 
686,  49  U.  S.  (L.  ed.)  1059,  3  Ann.  Cas. 
1100.  See  also  Wheeling,  etc.,  Transp. 
Co.  v.  Wheeling,  (1878)  99  U.  S.  285, 
25  U.  S.  (L.  ed.)  412,  affirming  (1876) 
9  W.  Va.  170;  Gunther  t\  Baltimore, 
(1880)  55  Md.  457;  Howell  t?.  State, 
(1845)    3  Gill    (Md.)    14. 

Vessels   engaged    in    foreign    or    inter- 


state commerce,  and  duly  enrolled  and 
licensed  under  the  Acts  of  Congress,  may 
be  taxed  by  state  authority  as  property; 
provided,  the  tax  be  not  a  tonnage  duty, 
is  levied  only  at  the  port  of  registry,  and 
is  valued  as  other  property  in  the  state, 
without  unfavorable  discrimination  on 
account  of  its  employment.  Moran  i\ 
New  Orleans,  (1884)  112  U.  S.  74,  5  S. 
Ct.  38,  28  U.  S.  (L.  ed.)  653. 


Vessels  employed  wholly  within  a  States — Where  vessels,  though  engaged 
in  interstate  commerce,  are  employed  in  such  commerce  wholly  within  the 
limits  of  a  state,  they  are  subject  to  taxation  in  that  state,  although  they 
may  have  been  registered  or  enrolled  at  a  port  outside  its  limits. 


Old  Dominion  Steamship  Co.  v.  Vir- 
ginia, (1905)  198  U.  S.  309,  25  S.  Ct. 
686.  49  U.  S.  (L.  ed.)  1059,  3  Ann.  Cas. 
1100. 


A  state  may  lawfully  levy  a  tax  on 
steamboats  and  other  vessels  owned  by 
citizens  of  the  state,  plying  exclusively 
on  its  waters,  although  registered  and  en* 
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rolled  by  the  United  States,  and  also  bile  Trade  Co.,  (1869)  43  Ala.  581.  See 
licensed  as  coasting  vessels  under  the  also  Battle  v.  Mobile,  (1846)  0  Ala.  234. 
laws  of  the  United  States.  Lott  t?.  Mo- 
Dredges,  although  employed  to  do  -aork  intended  to  aid  navigation  and 
commerce,  are  not  instruments  of  interstate  or  foreign  commerce,  and  there- 
fore are  subject  to  state  taxation  though  owned  by  a  corporation  organized 
in  another  state. 

McBae  v.  Bowers  Dredging  Co.,  (1898)   00  Fed.  360. 

A  tax  on  "  money,  or  capital,  invested  in  shipping,"  is  valid.  It  is  no  more 
a  tax  on  commerce  or  a  regulation  of  commerce,  than  a  tax  on  stock  in 
trade  or  money  at  interest. 

State  v,  Charleston,  (1851)  4. Rich.  L.  etc.,  Com'rs,  (1866)  48  Barb.  (N.  Y.) 
(S.  C.)  286.  157. 

An  assessment  for  taxation  upon  the  An    Ohio    statute    declaring    that    all 

capital  of  a  corporation  in  no  way  inter-  stock   or  capital   invested   in   steamboats 

i'eres  with  the  power  of  Congress  to  regu-  shall  be  subject  to  taxation,  and  that  all 

late  commerce  either  with  foreign  eoun-  stocks  or  interest  in  steamboats  shall  be 

tries  or  between  the  states,  though  the  valued  upon  the  statement  of  the  owner 

whole  amount  of  capital  was  invested  in  under  oath,  is  valid  as  levying  a  tax  on 

steamships  engaged  in  foreign  commerce  the   property   of   resident   vessel   owners, 

and  in  carrying  the  mails  under  contract  Perry  v.  Torrence,    (1838)    8  Ohio  522. 
with  the  United  States.     People  r.  Tax, 

(c)  Tax  on  Officers  and  Grew  for  Hospital  Purposes. —  A  statute  requir- 
ing the  payment  of  a  sum  of  money  for  hospital  purposes  from  the  masters 
of  vessels  engaged  in  the  foreign- and  coasting  trade,  for  each  of  the  officers 
and  crew  of  such  vessels,  is  in  conflict  with  this  clause. 

People  17.  Brooks,  (1847)  4  Den.  (N.  Y.)  469. 

(d)  Gross  Receipts  —  aa.  From  Interstate  and  Foreign  Transportation  — 
(aa)  In  General — A  state  statute  which,  as  interpreted  by  the  Supreme  Court 
of  the  state,  imposes  a  tax  upon  the  gross  receipts  of  a  transportation  com- 
pany for  the  transportation  of  freight  from  points  without  to  points  within 
the  state,  and  from  points  within  to  points  without  that  state,  is  invalid  as  a 
regulation  of  commerce  among  the  states,  the  power  to  make  which  is  with- 
held from  the  states. 

Fargo  v.  Michigan,  (1887)  121  U.  S.  provision  now  under  consideration.  But 
237,  7  S.  Ct.  867,  30  U.  S.  (L.  ed.)  888,  where  the  business  so  taxed  is  commerce 
in  which  case  the  court  said:  "The  itself,  and  is  commerce  among  the  states 
proposition  that  states  can,  by  way  of  or  with  foreign  nations,  the  constitutional 
a  tax  upon  business  transacted  within  provision  cannot  thereby  be  evaded;  nor 
their  limits,  or  upon  the  franchises  of  can  the  states,  by  granting  franchises  to 
corporations  which  they  have  chartered.  corporations  engaged  in  the  business  of 
regulate  such  business  or  the  affairs  of  the  transportation  of  persons  or  merchan- 
such  corporations,  has  often  been  set  up  dise  among  them,  which  is  itself  inter- 
as  a  defense  to  the  allegation  that  the  state  commerce,  acquire  the  right  to  regu- 
taxation  was  such  an  interference  with  late  that  commerce,  either  by  taxation  or 
commerce  aa  violated  the  constitutional  in   any  other  way.    Rtctrtmg  Fargo .  *. 
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Auditor  Gen.,  (1885)  57  Mich.  598,  24 
N.  W.  638.  See  also  Meyer  t\  Wells, 
(1912)  223  U.  S.  298,  32  S.  Ct.  218,  56 
U.  S.  (L.  ed.)  445,  as  to  a  tax  upon 
the  gross  receipts  of  a  public  service 
corporation  equal  to  such  proportion  of 
its  gross  receipts  as  the  portion  of  busi- 
ness done  within  the  state  bears  to 
the  whole  of  its  business,  and  this  in 
addition  to  the  taxes  levied  and  collected 
upon  an  ad  valorem  basis. 

A  state  statute  which  imposes  certain 
duties  upon  all  foreign  or  domestic  cor- 
porations, and  requires  that  they  shall 
make  returns  of  their  gross  receipts  re- 
ceived in  the  state  of  Indiana,  but  there 
is  to  be  included  in  and  as  constituting 
a  part  of  the  returns  all  receipts,  whether 
received  within  or  without  the  state,  and 
whether  the  goods  are  transported  en- 
tirely through  the  state  without  being 
landed,  or  whether  received  from  other 
states  and  delivered  within  the  state,  or 
received  in  the  state  and  delivered  in 
other  states,  is  an  interference  with  inter- 
state commerce.  Indiana  ©.  American 
Express  Co.,  (1876)  7  Biss.  (U.  S.)  227, 
13  Fed.  Cas.  No.  7,021. 

A  Dakota  territorial  statute  providing 
for  a  tax  or  the  payment  of  a  per  centum 
in  lieu  thereof  upon  the  gross  earnings 
of  a  railroad  company  operated  within 
the  territory,  received  for  business  not 
local,  that  is,  not  originating  and  ending 
wholly  within  the  territory,  but  inter- 
state, is  unconstitutional  and  void. 
Northern  Pac.  R.  Co.  t\  Raymond,  (1888) 
5  Dak.  369,  40  N.  W.  538,  1  L.  R.  A.  732. 

A  corporation  tax,  so  far  as  it  seeks  to 
tax  the  earnings  derived  from  interstate 
commerce,  is  unconstitutional.  Vermont, 
etc.,  R.  Co.  v,  Vermont  Cent.  R.  Co., 
(1890)  .63  Vt.  1,  21  Atl.  262,  731,  10 
L.  R.  A.  562. 

Contra. — A  Michigan  statute  requiring 
a  company,  association,  or  individual  con- 
ducting an  express  business  to  pay  into 
the  state  treasury  a  specific  tax  of  one 
per  cent  on  the  gross  amount  of  current 
business  in  the  state,  was  held  not  to 
violate  this  clause.  .  Walcott  v.  People, 
(1868)    17  Mich.  76. 

An  Ohio  statute  taxing  the  gross  re- 
ceipts of  a  foreign  telegraph  company 
iv  as  held  not  to  be  an  interference  with 
the  freedom  of  commerce  among  the 
states.  Western  Union  Tel.  Co.  v.  Mayer, 
(1876)   28  Ohio  St.  521. 

A  Pennsylvania  statute  taxing  the 
gross  receipts  of  a  railroad  corporation 
incorporated  under  the  laws  of  the  state, 


engaged  in  the  business  of  transporting 
passengers  and  freight  out  of,  into, 
through,  and  within  the  state,  was  held 
to  be  valid.  Pullman's  Palace  Car  Co.  0. 
Com.,  (1884)   107  Pa.  St  155. 

A  Pennsylvania  statute  which  author- 
izes taxation  on  the  gross  receipts  for 
the  transportation  of  freight  and  pas- 
sengers, by  a  domestic  corporation  own- 
ing seagoing  vessels  which  it  employ*  in 
the  coasting  trade  between  the  port  of 
Philadelphia  and  the  ports  of  cities  in 
other  states  and  in  other  countries,  and 
which  are  enrolled  and  registered  under 
the  navigation  laws  of  the  United  States, 
is  valid.  A  tax  on  gross  receipts  is  in 
the  nature  of  a  tax  on  the  franchise.  It 
is  solely  by  the  exercise  of  the  franchise 
granted  by  the  commonwealth  that  the 
corporation  obtains  the  money  on  which 
this  tax  is  imposed.  Philadelphia  etc., 
Steamship  Co.  t;.  Com.,  (1883)  104  Pa- 
st. 109. 

As  a  franchise  tax. — A  New  York  stat- 
ute provides  that  *'  every  corporation 
formed  for  *  *  *  transportation  pur- 
poses *  *  *  and  doing  business  in 
this  state  •  •  *  shall  pay  to  the  state 
treasurer  for  the  use  of  the  Btate,  as  a 
tax  upon  its  corporate  franchise  or  busi- 
ness in  this  state,  a  tax  at  the  rate  of 
five-tenths  of  one  per  centum  upon  the 
gross  earnings  in  this  state  of  said  cor- 
poration or  company  or  association,  for 
tolls,  transportation,  telegraph,  telephone, 
or  express  business  transacted  in  this 
state."  This  is  not  a  tax  upon  the  prop- 
erty of  a  domestic  corporation,  but  rather 
a  tax  upon  the  franchise,  which  the  law 
measures  by  its  gross  earnings  within  the 
state,  and  th^  legislature  has.  by  virtue 
of  its  jurisdiction  over  corporations  or- 
ganized under  its  laws,  authority  to  im- 
pose such  a  tax.  People  v.  Campbell, 
(1893)   74  Hun  214,  26  N.  Y.  S.  832. 

A  municipal  tax  upon  the  gross  re- 
ceipts of  an  express  company  whose  busi- 
ness consists  in  receiving  packages  to  be 
transported  from  the  city  to  points  out- 
side of  the  state  to  which  the  company's 
line  does  not  extend,  is  not  violative  of 
this  clause.  American  Union  Express  Co. 
r.  St.  Joseph,   (1877)   66  Mo.  681. 

As  a  condition  to  foreign  corporation 
doing  business  in  the  state. — An  Indiana 
statute  taxing  the  gross  receipts  of  a 
sleeping-car  company  incorporated  in  an- 
other state,  as  a  condition  of  its  being 
permitted  to  do  business  within  the  state, 
is  void  as  a  regulation  of  commerce.  In- 
diana v.  Pullman  Palace  Car  Co.,  (1883) 
16  Fed.  199,  wherein  the  court  said:  "A 
state  can  regulate  its  internal  commerce 
as  it  pleases,  but  no  state  can  exclude 
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from  its  limits  corporations  of  other 
states,  as  carriers  of  passengers  from 
state  to  state,  nor  can  any  state  charge 
corporations,  whether  organized  by  its 
own  laws  or  the  laws  of  other  states,  for 
the  privilege  of  engaging  in  commerce 
within  its  limits.1' 

Municipal  ordinance  under  void  statute. 
— A  statute  authorized  a  municipal  cor- 
poration to  levy  a  license  tax  "  on  every 
express  company,  telegraph  company,  tele- 
phone company,  gas  company,  electric- 
light  company,  power  company,  street - 
railroad  company,  and  railroad  company 
doing  business  or  having  an  office  in  said 
city,"  under  the  terms  of  which  statute 
the  city  could  make  the  estimate  upon  the 
whole  business  of  the  company.  Such  a 
statute,  and  an  ordinance  requiring  a  rail- 


road company  doing  business  and  having 
an  office  in  the  city,  to  pay  a  privilege 
tax  of  one  per  cent  of  the  gross  receipts 
on  its  business  in  the  city,  were  held  to 
be  invalid,  though  the  business  upon 
which  this  was  estimated  was  limited  by 
the  city  council  to  the  business  done 
within  the  state  of  North  Carolina.  The 
validity  of  such  a  statute  and  ordinance 
does  not  depend  upon  what  the  city  coun- 
cil does  do,  but  upon  what  they  can* do 
under  the  authority  conferred  on  them. 
Southern  R.  Co.  t>.  Asheville,  (1805)  69 
Fed.  359. 

A  tax  on  the  rent  of  a  leased  railroad 
doing  an  interstate  business  is  invalid. 
Vermont,  etc.,  R.  Co.  v.  Vermont  Cent.  R. 
Co.,  (1890)  63  Vt.  1,  21  Atl.  262,  731,  10 
L.  R.  A.  562. 


As  to  line  within  the  state  forming  connecting  link — A  Texas  statute  impos- 
ing a  tax  upon  railroad  companies  equal  to  one  per  cent  of  their  gross 
receipts,  is  invalid  as  applied  to  a  railroad  whose  line  is  wholly  within  the 
state  but  connects  with  other  lines,  and  part  of  the  gross  receipts  is 
derived  from  the  carriage  of  passengers  and  freight  coming  from,  or 
destined  to,  points  without  the  state. 


Galveston",  etc.,  R.  Co.  t?.  Texas,  (1908) 
*10  U.  S.  217,  28  S.  Ct.  638,  52  U.  S. 
(L.  ed.)  1031,  in  which  case  the  court 
discussed  the  power  to  estimate  the  value 
of  property  as  augmented  from  the  busi- 
ness in  which  it  is  engaged,  and  said: 
"It  appears  sufficiently,  perhaps  from 
what  has  been  said,  that  we  are  to  look 
for  a  practical  rather  than  a  logical  or 
philosophical  distinction.  The  state  must 
be  allowed  to  tax  the  property  and  to 
tax  it  at  its  actual  value  as  a  going  con- 
cern. On  the  other  hand  the  state  cannot 
tax  the  interstate  business.  The  two  ne- 
cessities hardly  admit  of  an  absolute  log- 
ical reconciliation.  Yet  the  distinction 
is  not  without  sense.  When  a  legislature 
is  trying  simply  to  value  property,  it  is 
less  likely  to  attempt  to  or*  effect  injurious 
regulation  than  when  it  is  aiming  directly 
at  the  receipts  from  interstate  commerce. 
A  practical  line  can  be  drawn  by  taking 
the  whole  scheme  of  taxation  into  ac- 
count. That  must  be  done  by  this  court 
as  best  it  can.     Neither  the  state  courts 


nor  the  legislatures,  by  giving  the  tax  a 
particular  name  or  by  the  use  of  some 
form  of  words,  can  take  away  our  duty 
to  consider  its  nature  and  effect.  If  it 
bears  upon  commerce  among  the  states 
so  directly  as  to  amount  to  a  regulation 
in  a  relatively  immediate  way,  it  will 
not  be  saved  by  name  or  form." 

A  South  Carolina  statute  imposing  a 
tax  on  the  gross  amount  of  the  receipts  of 
express  companies  is  to  be  understood  as 
assessing  the  tax  upon  the  gross  sum  re- 
ceived within  the  state  on  account  of  the 
company  that  is  doing  business  within  the 
state,  excluding  such  share  of  the  actual 
collections  as  belongs  to  the  railroad  and 
other  companies  by  arrangement  with 
which  the  transportation  of  the  express 
matter  is  effected,  and  such  portion  as  is 
received  for  the  use  of  foreign  connecting 
express  companies,  and  such  a  statute  is 
valid.  Southern  Express  Co.  v.  Hood, 
(1867)   15  Rich.  L.  (S.  C.)  66. 


The  stipulation  in  the  grant  to  a  railroad  company  of  a  franchise  to  con- 
struct a  railroad,  that  the  railroad  should,  at  the  end  of  every  six  months, 
pay  to  the.  state  one-fifth  of  the  whole  amount  which  might  be.  received  for 
the  transportation  of  passengers,  is  not  a  restriction  of  free  intercourse  and 
traffic  between  the  states.  Such  a  stipulation  is  very  different  from  the 
imposition  of  a  tax  or  duty  uppn  the  movements  or  operations  qf  commerce 
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between  the  states.  Such  an  imposition,  whether  relating  to  persons  or 
goods,  the  states  cannot  make,  because  it  would  be  a  regulation  of  commerce 
between  the  states  in  a  matter  in  which  uniformity  is  essential  to  the  rights 
of  all,  and,  therefore,  requiring  the  exclusive  legislation  of  Congress. 

Baltimore,  etc.,  R.  Co.  v.  Maryland,   (1874)   21  Wall.  469,  22  U.  S.   (I*  ed.)    678. 

K  state  cannot  impose  upon  a  steamship  company,  incorporated  under  its 
laws,  a  tax  upon  the  gross  receipts  of  such  company  derived  from  the 
transportation  of  persons  and  property  by  sea  between  different  states  and 
to  and  from  foreign  countries. 


Philadelphia,  etc.,  Steamship  Co.  v. 
Pennsylvania,  (1887)  122  U.  S.  326,  7 
S.  Ct.  1118,  30  U.  S.  (L.  ed.)  1200.  This 
case  discussed  and  in  effect  overruled  the 
case  of  State  Tax  on  Railway  Gross  Re- 
ceipts, (1872)  15  Wall.  284,  21  U.  S. 
(L.  ed.)    164,  in  which  it  was  held  that 


a  state  statute  imposing  a  tax  upon  the 
gross  receipts  of  railroad  companies  waa 
not  repugnant  to  this  clause,  though  the 
gross  receipts  were  made  up  in  part  from 
receipts  received  from  transportation  of 
merchandise  from  the  state  to  another 
r.t  ate,  or  into  the  state  from  another. 


(bb)  Graduated  to  the  Proportion  of  Number  of  Miles.  — A  State  statute  im- 
posing a  license  tax  on  railroads,  based  upon  a  percentage  of  the  gross 
transportation  receipts,  is  not  a  regulation  of  commerce  interstate  and 
foreign,  when,  as  applied  to  a  railroad  lying  partly  within  and  partly  with- 
out the  state,  the  amount  of  the  tax  is  to  be  determined  as  follows:  the 
gross  transportation  receipts  of  such  railroad,  line,  or  system,  as  the  case 
may  be,  over  its  whole  extent,  within  and  without  the  state,  may  be  divided 
by  the  total  number  of  miles  operated,  to  obtain  the  average  gross  receipts 
per  mile,  and  the  gross  receipts  in  that  state  may  be  taken  to  be  the  aver- 
age gross  receipts  per  mile,  multiplied  by  the  number  of  miles  operated 
within  the  state. 


Maine  r.  Grand  Trunk  R.  Co.,   (1891) 

142  U.  S.  227,  12  S.  Ct.  121,  163,  35  U.  S. 

L.  ed.)    994.     See  also  Wisconsin,  etc., 

R.  Co.  v.  Powers,   (1903)    191  U.  S.  379, 

24  S.  Ct.   107,  48  U.  S.    (L.  ed.)    229. 

For  a  discussion  of  the  Maine  v.  Grand 
Trunk  R.  Co.'s  Case,  (1891)  142  U.  S. 
227,  12  S.  Ct.  121,  163,  35  U.  S.  (L.  ed.) 
994,  see  Oklahoma  r.  Wells,  (1912)  223 
U.  S.  301.  32  S.  Ct.  218,  56  U.  S.  (L.  ed.) 
445;  Northern  Pac.  R.  Co.  v.  Gifford, 
(1913)   25  Idaho  196,  136  Pac.  1131. 

An  Indiana  statute  provides :  "  Every 
joint-stock  association,  company,  or  cor- 
poration, incorporated  under  the  laws  of 
any  other  state,  and  conveying  to,  from, 
ana  through  this  state,  or  any  part 
thereof,  passengers  and  travelers  in  palace 
cars,  drawing-room  cars,  sleeping  cars,  or 
chair  cars,  on  contract  with  any  railroad 
company,  or  the  managers,  lessee,  agent, 


or  receiver  thereof,  shall  be  held  and 
deemed  to  be  a  sleeping-car  company;  and 
every  such  sleeping-car  company  doing 
business  in  this  state  shall  annually,  be- 
tween the  first  day  of  April  and  the  first 
day  of  June,  report  to  the  auditor  of  the 
state,  under  the  oath  of  an  officer  or  agent 
of  such  corporation,  the  gross  amount  of 
all  their  receipts,  within  or  without  the 
state,  for  fares  earned  or  business  done  by 
such  company  within  this  state  for  the 
year  then  next  preceding  the  first  day  of 
April  of  the  current  year;  and  in  com- 
puting such  gross  receipts  the  same  shall 
be  in  the  proportion  that  the  distance 
traversed  in  this  state  bears  to  the  whole 
distance  paid  for.  At  the  time  of  making 
such  report,  such  company  shall  pay  into 
the  treasury  of  the  state  the  sum  of  $2  on 
every  $100  of  such  receipts."  The  statute 
was  held  to  amount  to  a  restraint  or  reg- 
ulation of  commerce  between  the  states. 
Indiana  v.  Pullman  Palace  Car  Co.,  ( 1883) 
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16  Fed.  197.  See  also  State  r.  Woodruff 
Sleeping,  etc.,  Coach  Co.,  (1887)  114  Ind. 
155,  15  N.  E.  814. 

A  Maryland  statute  declaring  that  "  a 
state  tax  of  one  per  centum  shall  he  and 
is  hereby  levied  annual  upon  the  gross  re- 
ceipts of  all  railroad  companies  worked 
by  steam,  incorporated  by  or  under  the 
authority  of  this  state,  and  doing  busi- 
ness therein;  *  *  *  if  any  such  rail- 
road company  has  any  part  of  its  road  in 
this  state,  and  a  part'  thereof  in  another 
state  or  states,  such   company  shall  re- 


turn a  statement  of  its  gross  receipts 
over  its  whole  line  of  road,  together  with 
a  statement  of  the  whole  length  of  its 
line  in  this  state,  and  such  company  shall 
pay  to  the  state  at  the  said  rates  here- 
mfore  prescribed,  upon  such  proportion  of 
its  gross  earnings  as  the  length  of  its 
line  in  this  state  bears  to  the  whole  length 
of  its  line,"  was  held  to  provide  a  valid 
method  of  measuring  the  value  of  a  fran- 
chise tax.  Cumberland,  etc.,  R.  Co.  i\ 
State,  (1901)  92  Md.  676,  48  Atl.  503,  52 
L.   R.  A.  764. 


(ce)  When  Interstate  and  Intrastate  Receipts  Can  Be  Separated, —  A  single 
tax  assessed  under  a  state  statute  upon  the  receipts  of  a  telegraph  com- 
pany which  were  derived  partly  from  interstate  commerce  and  partly  from 
commerce  within  the  state,  but  which  were  returned  and  assessed  in  gross 
and  without  separation  or  apportionment,  is  not  wholly  invalid,  but  is 
invalid  only  in  proportion  to  the  extent  that  such  receipts  were  derived 
from  interstate  commerce. 


Ratterman  t\  Western  Union  Tel.  Co., 
(1888)  127  U.  S.  423,  8  S.  Ct.  1127,  32 
U.  S.   (L.  ed.)   229. 

An  Alabama  statute  provided  that  a 
tax  should  be  levied  "on  the  gross  amount 
of  the  receipts  by  any  and  every  telegraph, 
telephone,  electric  light,  and  express  com- 
pany derived  from  the  business  done  by  it 
in  this  state,  at  the  rate  of  two  dollars 
on  the  hundred  dollars."  A  telegraph 
company  in  making  its  report  of  gross  re- 
ceipts to  the  state  board  of  assessment  in- 
cluded only  those  received  from  business 
transacted  wholly  within  the  state;  the 
board  was  not  willing  to  accept  this  report, 
and  required  the  company  to  make  a  re- 
port of  its  receipts  from  all  messages, 
whether  carried  wholly  within  or  par- 
tially without  the  state,  and  against  the 
remonstrance  of  the  company  decided  that 
this  sum  should  be  the  amount  on  which 


the  tax  of  two  per  cent  should  be  paid. 
The  Supreme  Court  of  the  state  held  that 
the  statute  included  all  receipts  derived 
from  business  done  in  the  state  and  actu- 
ally received  there,  though  the  messages 
may  have  been  delivered  at  or  may  have 
been  received  from  some  office  out  of  the 
jurisdiction  of  the  state,  and  that  though 
thus  construed,  the  statute  was  not  an 
unauthorized  interference  with  interstate 
conyjierce.  This  decision  was  reversed  by 
the  Supreme  Court  of  the  United  States, 
but  as  the  record  of  the  case  presented  the 
means  by  which  the  receipts  arising  from 
commerce  wholly  within  the  state,  and 
from  that  which  might  be  called  inter- 
state commerce,  could  be  separated,  the 
case  was  remanded.  Western  Union  Tel. 
Co.  v.  Alabama  State  Board  of  Assess- 
ment, (1889)  132  U.  S.  472,  10  S.  Ct. 
161,  33  U.  S.  (L.  ed.)  409,  reversing 
(1885)    80    Ala.   273. 


Whether  a  statute  should  be  construed  as  separable,  is  ultimately  for  the 
state  court,  and  the  Supreme  Court  of  the  United  States  cannot  construe 
a  statute,  invalid  as  imposing  a  tax  upon  the  gross  receipts  of  an  express 
company,  as  applicable  only  to  intrastate  business  when  it  could  not  be 
thus  construed  without  being  so  remodeled  that  it  would  be  a  mere  specu- 
lation whether  the  legislature  would  have  passed  it  in  the  new  form. 

Meyer  v.  Weils,   (1912)   223  U.  S.  298,  32  S.  Ct.  218,  56  U.  S.   (L.  ed.)   445. 

(dd)  Tolls  Received  for  Use  of  Road. —  A  statute  imposing  taxes  on  tolls 
paid  by  one  company  to  another  for  the  use  of  its  railroad,  where  the  com- 
pany paying  tolls  is  engaged  in  the  transportation  of  merchandise  within 
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the  state  to  points  beyond  is  not  an  interference  with  interstate  commerce. 
The  objection  that  the  imposition  of  such  a  tax  might  lead  to  increasing 
the  tolls  in  the  effort  to  throw  the  burden  of  the  tax  on  the  carrying  com- 
pany, is  merely  conjectural  and  too  remote  and  indirect  to  be  an  interfer- 
ence with  interstate  commerce. 

New  York,  etc.,  R.  Co.  r.  Pennsylvania,  must  be  direct,  and  not  the  mere  inci- 
(1895)  158  U.  S.  431,  15  S.  Ct.  896,  39  dental  effect  of  the  requirement  of  the 
U.  S.  (L.  ed.)  1043,  wherein  the  court  usual  proportional  contribution  to  pub- 
Raid  that  to  render  a  state  tax  invalid  the  He  maintenance.  Affirming  (1891)  145 
interference  with    the   commercial   power  Pa.  St.  38,  22  Atl.  212. 

(ee)  Ae  the  Measure  of  Property  Tax. — A  property  tax,  measured  by  the 
gross  receipts  of  an  express  company  within  the  state,  including  earnings 
on  interstate  business,  which  is  in  lieu  of  all  taxes  upon  its  property,  and 
which  is  merely  a  scheme  of  taxation  seeking  to  reach  the  value  of  the 
property  of  such  a  company  in  the  state,  measured  by  the  receipts  from 
business  done  within  the  state,  is  valid. 

U.  S.  Express  Co.  v.  Minnesota,  (1912)  223  U.  S.  335,  32  S.  Ct.  211,  56  U.  S. 
(L.  ed.)   459. 

bb.  From  Internal  Transportation. —  A  state  statute  which  imposes  a  tax 
on  the  receipts  of  an  express  company  for  business  done  within  the  state, 
business  begun  and  ended  within  the  state,  is  evidently  intended  to  exclude 
the  idea  that  the  tax  is  to  be  imposed  upon  the  interstate  business  of  the 
company.  ' 

Pacific  Express  Co.  v.  Seibert,    (1892)  persons,  owning,  operating,  managing  or 

142  U.  S.   350,   12   S.  Ct.  250,  35  U.  S.  controlling   any   line  of  railroad   in   this 

(L.  ed.)    1035,  affirming   (1890)    44  Fed.  state,  for  the  transportation  of  passengers, 

310.    See  also  State  v.  State  Board  of  As-  freight  and  baggage   or  either,   equal  to 

sessment,   (1892)   3  S.  D.  338,  53  N.  W.  one  per  cent  of  their  gross  receipts,  and 

192;     State    r.     Northern     Express    Co.,  providing  for  the  collection  and  payment 

(1914)     80    Wash.     309,    141    Pac.    757,  thereof,  and  repealing  the  existing  tax  on 

(1914)  81  Wash.  701,  143  Pac.  99.  the  gross  passenger  earnings  of  railroads, 

has  been  construed  as  not  in  violation  of 

An  Act  imposing  a  tax  upon  railroad  the  commerce  clause  in  art.  1,  §  8.     State 

corporations,    the    receivers    thereof,   and  t*.  Galveston,  etc.,  Ry.  Co.,  (1906)  100  Tex. 

other  persons,  firms   and   associations  of  153,  97  S.  VV.  71. 

A  state  excise  tax  on  the  privilege  of  carrying  on  intrastate  business,  com- 
puted on  the  gross  earnings  of  the  intrastate  business,  is  not  open  to  the 
objection  that  it  lays  a  burden  on  interstate  commerce. 

Ohio  River,  etc.,  R.  Co.  v.  Dittey,  (1913)  R.  Co.  v.  Dittey,  (1914)  232  U.  S.  576,  34 
203  Fed.  537.     See  also  Ohio  River,  etc.,      S.  Ct.  372,  58  U.  S.   (L.  ed)   738. 

Between  points  in  the  same  state  through  adjoining  state. — A  state  may  tax 
transportation  within  the  state  when  in  its  course  it  passes  through  another 
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state  than  that  of  its  origin  and  destination,  where  there  is  no  breaking  of 
bulk  or  transfer  of  passengers  in  the  other  state. 

Lehigh  Valley  R.  Co.  v.  Pennsylvania,  press  Co.  v.  Minnesota,  (1912)  223  U.  S. 
(1892)  145  U.  S.  201,  12  S.  Ct.  806,  36  336,  32  S.  Ct.  211,  56  U.  S.  (L.  ed.)  459. 
U.  S.  (L.  ed.)  672.  See  also  U.  S.  Ex- 
ec. Including  Receipts  fbom  Investments  and  Property  Outside  the  State. 
— A  statute  which  requires  the  payment  by  public  service  corporation  of  a 
tax,  if  such  corporation  operate  partly  within  and  partly  without  the  state, 
equal  to  such  proportion  of  a  certain  per  centum  of  its  gross  receipts  as 
the  portion  of  its  business  done  within  the  state  bears  to  the  whole  of  its 
business,  cannot  be  sustained  as  to  a  foreign  express  company  doing  an 
express  business  in  the  states  whose  gross  receipts  included  large  sums  it 
receives  as  income  from  investments  in  bonds  and  lands  all  outside  the  state. 

Meyer  t>.  Wells,  Fargo  &  Co.,'  (1912)  223  U.  S.  298,  32  S.  Ct.  218,  59  U.  S.  (L.  ed.) 
445. 

dd.  According  to  Unit  Rule — (aa)  Railroad  Companies. —  Where  an  assess- 
ing board  is  charged  with  the  duty  of  valuing  a  certain  number  of  miles  of 
railroad  within  a  state,  forming  part  of  a  line  of  road  running  into  another 
state,  and  assesses  those  miles  of  road  at  their  actual  cash  value  determined 
on  a  mileage  basis,  it  does  not  place  a  burden  upon  interstate  commerce, 
beyond  the  power  of  the  state,  simply  because  the  value  of  that  railroad  as 
a  whole  is  created  partly,  and  perhaps  largely,  by  the  interstate  business 
which  it  is  doing. 

Cleveland,  etc.,  R.  Co.  v.  Backus,  (1894)  "  Evidence  that  there  were  peculiar  mat- 

154  U.  S.  443,  14  S.  Ct.  1122,  38  U.  S.  tens  which  gave  to  portions  of  the  road 

(L.  ed.)    1041.     See  also  State  Railroad  outside  of  Indiana  an  enormous  value  as 

Tax  Cases,  (1875)  92  U.  S.  575,  23  U.  S.  compared    with   the  general    Hne   of   the 

(L.    ed.)    663;    Delaware    Railroad    Tax,  road,  does  not  prove  that  the  board  did 

(1873)    18  WaU.  206,  21  U.  S.    (L.  ed.)  not  take  those  peculiar  matters  into  con- 

888.  sideration.  On  the  contrary,  the  reason- 
able presumption  is  that  if  its  attention 

The  valuation  of  the  entire  property  of  was  called  by  the  company  to  those  facts 
a  railroad  company,  a  large  part  of  which  it  did  take  them  into  consideration  in 
is  situated  in  states  other  than  that  in  connection  with  the  information  derived 
which  the  valuation  is  made  and  then  pro-  from  the  total  amount  of  stock  and  in- 
rated,  on  a  mileage  basis  for  the  purposes  debtedness  of  the  company/'  Pittsburgh, 
of  taxation,  is  not  a  violation  of  this  etc.,  R.  Co.  v.  Backus,  (1894)  154  U.  S. 
clause.  St.  Louis,  etc.,  R.  Co.  v.  Davis,  435,  14  S.  Ct.  1114,  38  U.  S.  (L.  ed.) 
(1904)   132  Fed.  632.  1031. 

(66)  Express  Companies. —The  valuation  of  property  by  express  com- 
panies for  purposes  of  state  taxation  is  not  limited  to  horses,  wagons,  and 
furniture.  The  unit  rule  obtains  in  the  case  of  such  companies  as  in  that  of 
railroad,  telegraph,  and  sleeping-car  companies.  The  unit  is  a  unit  of  use 
and  management;  and  the  horses,  wagons,  safes,  pouches,  and  furniture, 
the  contracts  for  transportation  facilities,  and  the  capital  necessary  to 
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carry  on  the  business,  whether  represented  in  tangible  or  intangible  prop- 
erty in  the  state,  possessed  a  value  in  combination,  and  from  use  in  connec- 
tion with  the  property  and  capital  elsewhere,  which  can  rightfully  be  recog- 
nized in  the  assessment  for  taxation. 

Adams  Express  Co.  v.  Ohio  State  Au-  Sanford  r.  Poe,  (1895)  69  Fed.  546;  West- 

ditor,    (1897)    165  U.   S.  221,   17   S.   Ct.  em  Union  Tel.  Co.  r.  Poe,  (1894)  64  Fed. 

305,  41  U.  S.  (L.  ed.)   683,  in  which  case  9.     See  also  Adams  Express  Co.  v.  Ken- 

the    court    said:      "As    to    railroad,   tele-  tucky,    (1897)    166   U.   S.   171,   17   S.  Ct. 

graph,    and    Bleeping -car    companies    en-  527,  41  U.  S.   (L.  ed.)   960. 
gaged    in    interstate    commerce,    it    has 

often  been  held  by  this  court  that  their  A  statute  which  taxes  the  intangible 
property,  in  the  several  states  through  property  of  express  companies,  the  scheme 
which  their  lines  or  business  extended,  of  which  is  the  same  in  both  domestic  and 
might  be  valued  as  a  unit  for  the  pur-  foreign  corporations  and  companies,  but  if 
poses  of  taxation,  taking  into  consider  a-  the  lines  of  any  such  corporation  or  cona- 
tion .the  uses  to  which  it  was  put  and  all  pany  extend  beyond  the  limits  of  the  state, 
the  elements  making  up  aggregate  value,  the  taxation  is  in  the  proportion  which  the 
and  that  a  proportion  of  the  whole  fairly  mileage  in  the  state  bears  to  the  total 
and  properly  ascertained  might  be  taxed  mileage  of  the  company,  is  not  repugnant 
by  the  particular  state,  without  viola t-  to  this  clause.  Coulter  v.  Weir,  (1904) 
ing    any    federal    restriction."     Affirming  127  Fed.  907. 

(ce)  Sleeping-car  Companies. —  A  state  statute  taxing  the  capital  stock  of 
a  car  company  engaged  in  interstate  business,  by  taking  as  a  basis  of  assess- 
ment such  proportion  of  the  capital  stock  of  the  company  as  the  number 
of  miles  over  which  it  runs  cars  within  the  state  bears  to  the  whole  number 
of  miles  in  that  and  other  states  over  which  its  cars  are  run,  is  constitu- 
tional. 

Pullman's   Palace  Oar  Co.   v.  Pennsyl-  36,  11  S.  Ct.  883,  35  U.  S.  (L.  ed.)   621; 

vania,  (1891)   141  U.  S.  26,  11  S.  Ct.  876,  Board   of    Assessors    r,    Pullman's    Palace 

35  U.  S.    (L.   ed.)    613,  affirming    (1884)  Car    Co.,    (1894)     60    Fed.    37,    affirming 

107  Pa.  St.  156.     See  also  Pullman's  Pal-  (1893)  55  Fed.  206. 
ace  Car  Co.  i\  Hayward,  (1891)  141  U.  S. 

(dd)  Oil  Transportation  Company.  — A  New  Jersey  statute  imposing  a  tax 
upon  a  corporation  organized  under  a  Pennsylvania  statute,  and  engaged 
in  the  business  of  transporting  oil  and  petroleum  from  a  point  in  Pennsyl- 
vania to  a  point  in  New  Jersey,  the  tax  levied  being  designated  by  the 
statute  as  "  an  annual  tax  for  the  use  of  the  state,  by  way  of  a  license  for 
its  corporate  f ranch ise,"  and  consisting  of  eight-tenths  of  one  per  centum 
of  "  the  gross  amount  of  its  receipts  from  the  transportation  of  oil  and 
petroleum  through  its  pipes,  or  in  and  by  its  tanks  and  cars  in  this  state,' ' 
during  the  year  preceding  the  levy,  the  said  gross  amount  being  such  pro- 
portion of  its  gross  receipts  for  transportation  of  oil  and  petroleum  over  its 
whole  line  as  the  length  of  its  line  in  this  state  bears  to  the  length  of  its 
whole  line,  is  not  an  unconstitutional  interference  with  interstate  commerce. 

Tide  Water  Pipe  Co.  v.  State  Board  of  Assessors,   (1895)   57  N.  J.  L.  619,  31  AU. 
220.  27  L.  R.  A.  684. 
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(ee)  Telegraph  Companies. —  A  statute  regarding  telegraph  companies, 
which,  as  construed  and  applied  by  the  Supreme  Court  of  the  state,  takes 
as  the  basis  of  valuation  of  the  company's  property  within  the  state  the 
proportion  of  the  value  of  its  whole  capital  stock  which  the  length  of  its 
lines  within  the  state  bears  to  the  whole  length  of  all  its  lines,  and  makes 
it  the  duty  of  the  state  board  of  tax  commissioners  to  make  such  deduction, 
on  account  of  a  greater  proportional  value  of  the  company's  property  out- 
side the  state,  or  for  any  other  reason,  as  to  assess  its  property  within  the 
state  at  its  true  cash  value  only,  is  constitutional. 


Western  Union  Tel.  Co.  c.  Taggart, 
(1896)  163  U.  S.  27,  16  S.  Ct.  1054,  4 
U.  S.  (L.  ed.)  49,  wherein  the  court  said: 
"A  statute  of  a  state  requiring  a  tele- 
graph company  to  pay  a  tax  upon  its 
property  within  the  state,  valued  at  such 
a  proportion  of  the  whole  value  of  its 
capital  stock  as  the  length  of  its  lines 
within  the  state  bears  to  the  length  of  all 
its  lines  everywhere,  deducting  a  sum 
equal  to  the  value  of  its  real  estate  and 
machinery  subject  to  local  taxation  within 
the  state,  is  constitutional  and  valid,  not- 
withstanding that  nothing  is  in  terms  di- 
rected to  be  deducted  from  the  valuation, 
either  for  the  value  of  its  franchises  from 
the  United  States,  or  for  the  value  of  its 
real  estate  and  machinery  situated  and 
taxed  in  other  states;  unless  there  is 
something  more  showing  than  the  system 
of  taxation  adopted  is  oppressive  and  un- 
constitutional." Affirming  (1894)  141 
Ind.  281,  40  N.  E.  1051,  60  L.  R.  A.  671. 
See  also  Western  Union  Tel.  Co.  v,  Hen- 
derson, (1895)  68  Fed.  588;  Atty.-Gen.  *. 
Western  Union  Tel.  Co.,  (1887)  33  Fed. 
129. 

The  valuation  for  purposes  of  state  tax- 
ation of  the  property  of  a  telegraph  com- 
pany is  not  confined  to  the  wires,  poles, 
and  instruments;  or  of  a  railroad  com- 
pany to  the  roadbed,  ties,  rails,  and 
spikes;  or  of  a  sleeping-car  company  to 
the  cars;  but  includes  the  proportionate 
part  of  the  value  resulting  from  the  com- 
bination of  the  means  by  which  the  busi- 
ness is  carried  on,  a  value  existing  to  an 
appreciable  extent  throughout  the  entire 
domain  of  operation.  "And  it  has  been 
decided  that  a  proper  mode  of  ascertaining 
the  assessable  value  of  so  much  of  the 
whole  property  as  is  situated  in  a  par- 
ticular state  is,  in  the  case  of  railroads, 
to  take  that  part  of  the  value  of  the  en- 
tire road  which  is  measured  by  the  pro- 
portion of  its  length  therein  to  the  length 
of  the  whole,  Pittsburgh,  etc,  R.  Co.  v. 
Backus,  (1894)  154  U.  S.  421;  or  taking 
as  the  basis  of  assessment  such  proportion 
of  the  capital  stock  of  a  sleeping-car  com- 
pany as  the  number  of  miles  of  railroad 
over  which  its  cars  are  run  in  a  particular 


state  bears  to  the  whole  number  of  miles 
traversed  by  them  in  that  and  other 
states,  Pullman's  Palace  Car  Co.  r.  Penn- 
sylvania, (1891)  141  U.  S.  18;  or  such  a 
proportion  of  the  whole  value  of  the  capi- 
tal stock  of  a  telegraph  company  as  the 
whole  length  of  its  lines  within  a  state 
bears  to  the  length  of  all  its  lines  every- 
where, deducting  a  sum  equal  to  the  value 
of  its  real  estate  and  machinery  subject  to 
local  taxation  within  the  state,  Western 
Union  Tel.  Co.  f>.  Taggart,  (1896)  163  U.. 
S.  1."  Adams  Express  Co.  v  Ohio  State 
Auditor,  (1897)  165  U.  S.  221,  17  S.  Ct. 
305,  41  U.  S.  (L.  ed.)  683,  affirming  San- 
ford  v.  Poe,  (1895)  69  Fed.  546;  Western 
Union  Tel.  Co.  t\  Poe,  (1894)  64  Fed.  9. 
See  also  Adams  Express  Co  v.  Kentucky, 
(1897)  166  U.  S.  171,  17  S.  Ct.  527,  41 
U.  S.  (L.  ed.)  960. 

A  state  tax  on  the  capital  stock  of  a 
telegraph  company,  whether  incorporated 
in  that  state  or  elsewhere,  owning  a  line 
of  telegraph  in  that  state,  on  such  propor- 
tion only  of  tiie  whole  value  of  its  capital 
stock  as  the  length  of  its  line  in  that 
state  bears  to  the  whole  length  of  its  lines 
everywhere,  is  valid.  Massachusetts  v. 
Western  Union  Tel.  Co.,  (1891)  141  U.  S. 
44,  11  S.  Ct.  889,  35  U.  S.  (L.  ed.)  628. 

A  state  tax,  which,  though  nominally 
upon  the  shares  of  the  capital  stock  of  the 
company,  is  in  effect  a  tax  upon  that  or- 
ganization on  account  of  property  owned 
and  used  by  it  in  the  state  of  Massachu- 
setts, and  the  proportion  of  the  length  of 
its  lines  in  that  state  to  their  entire  length 
throughout  the  whole  country  is  made 
the  basis  for  ascertaining  the  value 
of  that  property,  is  not  forbidden  by  this 
clause.  Western  Union  Tel.  Co.  v.  Atty.- 
Gen.,  (1888)  125  U.  S.  652,  8  S.  Ct.  961, 
31  U.  S.  (L.  ed.)  790.  See  also  Western 
Union  Tel.  Co.  V.  Trapp,  (1911)  186  Fed. 
114. 

A  privilege  tax  on  a  telegraph  company, 
imposed  by  a  state  statute,  which  is  in  lieu 
of  all  other  taxes,  state,  county,  and  muni- 
cipal and  its  amount  is  graduated  accord- 
ing   to    the    amount    and    value    of    the 
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property  measured  by  miles,  and  which  is 
less  than  that  which  would  be  produced  if 
its  property  had  been  subjected  to  a  single 
ad  valorem  tax,  is  within  the  rule  where 
ad  valorem  taxes  are  compounded  or  com- 
muted for  a  just  equivalent,  determined 
by  reference  to  the  amount  and  value  of 
the  property,  and  becomes  substantially  a 
mere  tax  on  property  and  not  one  imposed 
on  the  privilege  of  doing  interstate  busi- 
ness. Postal  Tel.  Cable  Co.  v.  Adams, 
(1895)  155  U.  S.  697,  15  S.  Ct.  268,  360, 
39  U.  S.  (L.  ed.)  311,  affirming  (1893) 
71  Miss.  555,  14  So.  36,  42  Am.  St.  Rep. 
476. 

Effect  of  Act  of  Congress  jjiving  use  of 
public  domain. —  A  tax  upon  a  telegraph 
company,    though    nominally    upon    the 


shares  of  the  capital  stock  of  the  company, 
but  in  effect  a  tax  upon  that  organization 
on  account  of  property  owned  and  used 
by  it  in  the  state,  and  the  proportion  of 
the  length  of  its  lines  in  that  state  to 
their  entire  length  throughout  the  whole 
country  is  made  a  basis  for  ascertaining 
the  value  of  that  property,  ia  not  forbid- 
den by  the  acceptance  on  the  part  of  the 
teiegraph  company  of  the  rights  conferred 
by  sec.  5263  of  the  Revised  Statutes  or 
by  the  commerce  clause  of  the  Constitu- 
tion. Western  Union  TeL  Co.  v.  Atty.- 
Gen.,  (1888)  125  U.  S.  552,  8  S.  Ct.  961, 
31  U.  S.  (L.  ed.)  790.  See  also  Western 
Union  Tel.  Co.  v.  Norman,  (1896)  77  Fed. 
13;  Massachusetts  v.  Western  Union  Tel. 
Co.,  (1891)  141  U.  S.  44,  11  S.  Ct.  889, 
35  U.  S.  (L.  ed.)  628. 


(//)  Including  Property  Not  Used  in  Business  of  the  Company. —  The  princi- 
ple of  organic  unity  may  not  be  made  the  means  of  unlawfully  taxing  the 
privilege  or  property  outside  the  state,  under  the  name  of  enhanced  value 
or  good  will,  and  a  tax  purporting  to  be  based  on  an  assessment  under  the 
unit  rule,  which  includes  property  outside  the  state  not  necessarily  used  in 
the  actual  business  of  the  company,  is  invalid. 

Fargo  v.  Hart,  (1904)   193  U.  S.  490,  24  S.  Ct.  498,  48  U.  S.   (L.  ed.)   761. 


(e)  Privilege  Taxes  —  aa.  Railroad  Companies. —  A  state  exacting  from  a 
railroad  company  engaged  in  interstate  commerce  and  governmental  busi- 
ness a  tax  for  the  privilege  of  carrying  on  business,  in  general  terms  and 
without  expressly  exempting  from  its  terms  interstate  and  governmental 
business,  and  under  which  a  railroad  so  engaged  could  be  prosecuted  for  so 
engaging  in  business  without  taking  out  a  license,  is  void  as  an  interference 
with  the  railroad's  interstate  and  governmental  business. 


Illinois  Cent.  R.  Co.  v.  Mississippi  Rd. 
Comm.,  (1916)  229  Fed.  248.  See  also 
Knoxville,  etc,  R.  Co.  v.  Harris,  (1897) 
99  Tenn.  704,  43  S.  W.  116,  53  L.  R.  A. 
921. 

An  act  increasing  the  privilege  taxes 
on  railroads  and  classifying  them  for  the 
purpose  of  levying  the  tax  has  been  held 
in  Mississippi  not  to  be  violative  of  the 
commerce  clause  in  Art.  1,  §  8,  in  that 
it  attempts  to  interpose  a  tax  upon  inter- 
state commerce,  and  is  an  attempt  to  regu- 
late the  interstate  commerce  carried  on  by 
the  defendant;  second,  that  the  act  re- 
quires the  Railroad  Commission  to  classify 
railroads  according  to  their  gross  earn- 
ings, and  imposes  a  larger  or  smalled  tax 
according  to  the  amount  of  gross  earnings 
as  compared  with  the  gross  earnings  of 
other  carriers,  and  hence  imposes  a  bur- 
den upon  the  interstate  commerce  of  the 


defendant.    New  Orleans,  etc.,  R.  Co.  v. 
State,   (1915)   110  Miss.  290,  70  So.  355. 

A  municipal  ordinance  imposing  license 
taxes,  the  clause  as  to  railroads  being, 
"  Railroads,  each  company  having  an  office 
in,  or  running  cars  through  or  into  this 
city  for  the  business  of  transporting 
freight  or  passengers  from  Alabama  City 
to  other  points  in  this  state  and  from 
other  points  in  this  state  to  Alabama  City, 
$50,"  by  its  terms  invades  no  provision 
of  interstate  commerce  regulations.  Nash- 
ville, etc.,  R.  Co.  t\  Alabama  Citv,  (1901) 
134  Ala.  419,  32  So.  731,  See  also  Ala- 
bama Great  Southern  R.  Co.  v.  Beasemer, 
(1896)  113  Ala.  668,  21  So.  64. 

A  municipal  ordinance  providing  "that 
every  person,  firm,  or  corporation  engaged 
in  the  city  of  Anniston  in  the  business  of 
operating    a    railroad    or    railroads,    for ' 
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the  transportation  of  freights  and  pas- 
sengers, one  or  both,  to  and  from  the 
city  of  Anniston,  to  and  from  other  points 
within  the  state  of  Alabama,  and  keeping 
an  office  or  place  of  business  in  the  city 
of  Anniston,  shall  pay  an  annual  license 
tax  of  $100  for  each  main  line  of  rail- 
road used  in  connection  with  such  busi- 
ness, running  into  or  through  the  city  of 
Anniston,  and  before  engaging  in  or  carry- 
ing on  such  business  shall  take  out  and 
pay  for  a  license  for  the  carrying  on  of 
such  business,  and  no  license  under  this 
ordinance  shall  be  issued  for  less  than 
$100,"  is  not  void  as  a  regulation  of  com- 
merce. When  authorized  by  its  charter, 
a  municipal  corporation  may  require  a 
privilege  tax  on  corporations,  provided 
the  tax  is  confined  to  business  done  en- 
tirely within  the  state.  Anniston  i\ 
Southern  R.  Co.,  (1896)  112  Ala.  563,  20 
So.  915. 


A  municipal  ordinance  levying  a  tax 
upon  occupation  and  business  within  the 
limits  of  a  city,  and  imposing  "  the  sum 
of  $50  on  each  railroad  corporation  or 
company  carrying  or  transporting  freight 
and  passengers  to  and  from  any  point  or 
place  within  the  limits  of  this  city,  and 
to  and  from  any  point  or  place  within 
the  limits  of  this  city  and  any  point 
or  place  within  the  limits  of  this  state, 
and  having  a  depot  or  place  of  business 
within  the  limits  of  this  city  for  re- 
ceiving and  discharging  such  passengers 
and  receiving  and  delivering  such  freight; 
the  interstate  traffic,  commerce,  or 
business  of  such  companies  or  corpo- 
rations is  hereby  excepted  and  exempted 
from  the  levy  of  such  tax,"  is  valid. 
York  v.  Chicago,  etc.,  R.  Co.,  (1898)  56 
Neb.  577,  76  N.  W.  1065,  citing  as  au- 
thority, Postal  Tel.  Cable  Co.  t?.  Charles- 
ton, (1894)  153  U.  S.  692,  14  S.  Ct.  1094, 
38  U.  S.  (L.  ed.)  871. 


On  branch  road  forming  part  of  transcontinental  line. — A  municipal  ordi- 
nance imposing  a  license  tax  on  a  railroad  carrying  the  mails  and  interstate 
traffic  is  void  when  the  line  on  which  the  tax  is  imposed  is  a  branch  road 
forming  a  part  of  a  transcontinental  line  of  railroad. 


San  Bernardino  v.  Southern  Pac.  R.  Co., 
(1895)  107  Cal.  528,  40  Pac.  796,  29  L. 
R.  A.  327,  on  which  point  the  court  said: 
"There  is  no  attempt  by  the  ordinance 
here  under  discussion  to  levy  this  tax 
upon  the  local  business  of  the  defendant, 
even  if  the  power  to  take  such  course 
existed;  but  by  its  terms  it  includes  both 
local  and  interstate  business.  The  ordi- 
nance covers  its  entire  business  as  common 
carriers,  regardless  of  its  nature,  and, 
therefore,  of  necessity  operates  as  a  bur- 
den upon  interstate  commerce,  if  its  busi- 


ness is  of  that  character.  As  a  condition 
attached  to  the  conduct  of  the  business 
of  the  city  of  San  Bernardino  it  is  re- 
quired by  this  ordinance  to  pay  a  tax  to 
the  city.  In  that  city  its  business  is  not 
confined  within  the  state  lines  of  Cali- 
fornia. It  is,  therefore,  engaged  in  inter- 
state commerce,  and,  being  so  engaged,  no 
statute  or  municipal  law  can  burden  or 
handicap  its  business,  for  the  regulation 
thereof  rests  solely  in  the  hands  of  Con- 
gress." 


A  state  tax  for  the  use  of  locomotives,  passenger  cars,  freight  cars  and  trucks, 
used  for  the  purpose  of  transporting  persons  and  property  in  and  by  a 
continuous  course  of  transportation  through,  from,  and  into  the  state,  is  a 
tax  upon  the  ordinary  and  lawful  means  of  transportation,  and  is  practi- 
cally a  tax  upon  the  thing  transported,  and  therefore  invalid. 


Minot  v.  Philadelphia,  etc.,  R.  Co., 
(1870)  2  Abb.  (U.  S.)  323,  17  Fed.  Cas. 
No.  9,045,  this  point  not  appealed  from, 


and  case  affirmed,  Delaware  Railroad  Tax, 
(1873)  18  Wall.  206,  21  U.  S.  (L.  ed.) 
888. 


On  cab  service. —  The  Pennsylvania  railroad  established  a  cab  stand  on  its 
own  premises  at  the  Twenty-third  street  ferry  in  New  York  city,  and 
maintained  a  service  of  cabs  and  coaches  under  special  licenses  from  the 
city  of  New  York,  whereby  they  could  stand  on  those  premises  only.  The 
sole  business  done  by  those  cabs  and  coaches  was  to  bring  the  company's 
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passengers  to  and  from  its  ferry  from  Twenty-third  street  to  Jersey  City. 
The  charges  for  this  service  were  separate  from  those  of  the  company  for 
further  transportation,  and  no  part  of  its  receipts  from  the  cab  service 
was  received  as  compensation  for  any  service  outside  the  state  of  New  York. 
As  a  separate  business,  this  cab  service  had  not  been  profitable  to  the  com- 
pany, but  had  been  operated  at  a  loss.  It  was  held  that  the  cab  service 
was  an  independent  local  service,  preliminary  or  subsequent  to  any  inter- 
state transportation,  and  that  a  state  franchise  tax  imposed  upon  the  com- 
pany for  carrying  on  that  service  is  valid. 

New  York  v.  Knight,   (1904)    192  U.  S.  21,  24  S.  Ct.  202,  48  U.  S.   (L.  ed.)   325, 
affirming  (1902)   171  N.  Y.  354,  64  N.  E.  152,  98  Am.  St.  Rep.  610. 


bb.  Express  Companies. — A  state  statute  imposing  a  license  tax  on  express 
companies  doing  business  within  the  state,  which,  as  construed  by  the 
Supreme  Court  of  the  state,  does  not  apply  to  or  affect  in  any  manner  the 
business  of  an  express  company  which  is  interstate  in  its  character,  but 
applies  to  and  affects  only  its  business  which  is  done  within  the  state,  and 
so  long  as  the  express  company  confines  its  operations  to  express  business 
that  consists  of  interstate  or  foreign  commerce  it  is  wholly  exempt  from 
the  statute,  does  not  in  any  manner  violate  the  Constitution. 


Osborne  r.  Florida,  (1897)  164  U.  S. 
654,  17  S.  Ct.  214,  41  U.  S.  (L.  ed.)  586, 
wherein  the  court  said :  "  It  has  never 
been  held,  however,  that  when  the  busi- 
ness of  the  company  which  is  wholly 
within  the  state,  is  but  a  mere  incident  to 
its  interstate  business,  such  fact  would 
furnish  any'  obstacle  to  the  valid  taxation 
by  the  state  of  the  business  of  the  com- 
pany which  is  entirely  local.  So  long  as 
the  regulation  as  to  the  license  or  taxa- 
tion does  not  refer  to  and  is  not  imposed 
upon  the  business  of  the  company  which 
is  interstate,  there  is  no  interference  with 
that  commerce  bv  the  state  statute." 
Affirming  (1894)  33  Fla.  162,  14  So.  588, 
39  Am.  St.  Rep.  99,  25  L.  R.  A.  120. 

An  ordinance  imposing  a  license  on  an 
express  company  of  another  state  doing 
business  or  having  an  office  in  a  city  has 
been  held  to  be  in  violation  of  the  com- 
merce clause  in  the  Constitution  in  so 
far  as  it  imposes  a  tax  on  the  transac- 
tion of  an  interstate  commerce  business. 
Elsberry  v.  Bushman,  (Mo.  1916)  189 
S.-W.   1165. 

An  express  company  engaged  in  the 
transportation  of  goods  in  and  out  of  a 
state  is  engaged  in  interstate  commerce, 
and  no  territory  or  state  can  impose  upon 
it  ary  conditions,  by  way  of  license  or 
otherwise,  to  engage  in  this  commerce  by 


passing  through  its  limits.  The  right  to 
engage  in  interstate  commerce  is  not  a 
right  to  do  a  local  business  within  the 
territory,  and  therefore  an  express  com- 
pany has  no  right  to  do  an  express  busi- 
ness within  a  state  if  it  has  not  com- 
plied with  the  state  laws;  but  if  it  has 
an  existence  and  is  authorized  generally 
to  do  an  express  business,  it  may  do  it 
so  far  as  interstate  commerce  is  con- 
cerned, without  reference  to  these  laws. 
Wells  f.  Northern  Pac.  R.  Co.,  (1884)  23 
Fed.  476. 

■  A  municipal  ordinance  requiring  a  li- 
cense tax  to  be  paid  by  an  express  com- 
pany as  a  condition  to  its  right  to  do 
business  in  the  city,  is  as  applied  to  a 
company  doing  an  interstate  business  in- 
valid. Barrett  v.  New  York,  (1914)  232 
U.  S.  14,  34  S.  Ct.  203,  59  U.  S.  (L.  ed.) 
483. 

Necessity  for  discrimination  between 
interstate  and  internal  business. — A  state, 
and  municipal  corporations  within  a  state, 
acting  under  state  authority  can  impose 
a  license  upon  all  busines  conducted  by 
common  carriers  within  a  state.  But  in 
the  imposition  of  such  tax  the  interstate 
business  must  be  discriminated  from  the 
intrastate  business,  or  it  must  be  made 
capable  of  such  discrimination,  so  that  i* 
may  clearly   appear  that   the  intrastate 
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business  alone  is  taxed.  A  municipal 
ordinance  providing  that  "on  every  ex- 
press company  having  an  office  in  the 
city  of  Alexandria,  Va.,  and  receiving 
goods,  wares,  and  merchandise,  and  for- 
warding them  to  points  within  the  state 
of  Virginia,  or  receiving  goods,  wares,  or 
merchandise  within  the  state  of  Virginia 
and  delivering  them  in  the  city  of  Alex- 
andria, there  shall  be  levied  and  collected 
a  license  tax  of  $150,"  does  not  make  a 
discrimination  between  the  interstate  and 
intrastate  business  and  is  therefore  void. 
The  sentence  "or  receiving  goods,  wares, 
and  merchandise  within  the  state  of  Vir- 
ginia and  delivering  them  in  the  city  of 
Alexandria  "  includes  goods  received  from 
any  quarter  within  or  without  the  state. 
Webster  v.  Bell,   (1805)   68  Fed.  183. 

Terminus  only  in  the  state. — A  Ten- 
nessee statute  imposed  a  privilege  tax 
for  doing  business  as  an  express  com- 
pany in  that  state.  In  this  case  the  rail- 
road company  charged  with  the  tax  for 
carrying  on  an  express  business  had  its 
terminus  only  in  the  state,  crossing  the 
river  at  the  terminus  by  transfer  boat, 
using  the  streets  of  Memphis  by  special 
license,  and  every  parcel  of  freight  was 
carried  or  brought  between  the  different 
states  and  none  of  its  business  was  done 
solely  within  the  state.  It  was  held  that 
the  company  was  liable  for  the  tax,  upon 
the  principle  that  so  long  as  it  is  not  a 
direct  tax  on  the  property  carried  in  the 
commerce  between  the  states,  imposed 
either  on  the  goods  or  indirectly  collected 
from  them,  and  is  only  a  tax  on  the  fran- 
chises granted  to  the  carrier  in  considera- 
tion of  the  grant,  or,  what  is  the  same 
thing,  a  tax  or  tribute  demanded  for  the 
privilege  of  doing  the  business,  the  pro- 
hibition of  the  Constitution  does  not  ap- 
ply; and  that  if,  under  the  disguise  of 
taxing  a  franchise  or  privilege,  the  state 
should  undertake,  by  excessive  taxation, 
to  obstruct  or  prohibit  the  business  of 
interstate  commerce,  the  constitutional 
provision  would  protect  against  it.  Mem- 
phis, etc/B.  Co.  v.  Nolan,  (1882)  14  Fed. 
532. 

A  Kentucky  statute  providing  "that 
all  express  companies  doing  business  in 
this  state  shall  be  required  to  pay  a  li- 
cense tax  of  $500  per  annum  where  the 
distance  over  which  the  line  of  such  com- 
panies operate  or  extend  in  this  state  is 
less  than  100  miles,  and  the  annual  sum 
of  $1,000  where  the  distance  is  more 
than  100  miles;  and  neither  the  com- 
pany nor  agent  of  any  company  which 
has  paid  the  license  tax  required  to  be 
paid  by  this  section  shall  be  required  ± 
pay  any  other  license  or  tax  to  any 
county,  city,  or  municipality  in  this  state: 
Provided,    such    company    shall    pay    ad 


valorem  taxes  for  county  and  municipal 
purposes  upon  all  horses,  wagons,  furni- 
ture, real  estate,  and  other  property  at 
the  same  rate  of  taxation  as  is  collected 
upon  other  property  in  this  common- 
wealth/' was  held  to  be  invalid.  Com.  t?. 
Smith,  (1891)  92  Ky.  41,  17  S.  W.  187, 
36  Am.  St.  Rep.  578. 

A  Mississippi  statute  imposing  an  an- 
nual tax  of  $3,000  upon  express  com- 
panies doing  business  in  the  state,  for 
the  privilege  of  doing  such  business,  and 
imposing  severe  and  heavy  penalties 
against  any  express  companies  for  doing 
business  in  the  state  without  first  paying 
said  tax,  is  in  part,  if  not  mainly,  for 
the  privilege  of  doing  the  express  busi- 
ness in  relation  to  interstate  transporta- 
tion, and  so  far  as  it  relates  to  that  por- 
tion of  the  business  of  an  express  com- 
pany, is  unconstitutional  and  void.  U.  S. 
Express  Co.  v.  Hemmingway,  (1889)  39 
Fed.  61. 

A  Montana  statute  providing  that  every 
corporation  which  engages  as  a  common 
carrier  fn  conveying  express  matter  from 
one  place  to  another  for  hire  must  pro- 
cure  a   license,    attempts   to   impose   the 
license  upon  the  entire  business  of  a  com- 
pany when  a.  portion  of  that  business  is 
interstate   in    its   character;    the   statute 
was  held   to  be  in  contravention  of  the 
Federal  Constitution  and  therefore  void. 
State    r.     Northern     Pac.     Express    Co., 
(1903)    27    Mont.    419,    71    Pac.    404,    94 
Am.  St.  Rep.  824,  wherein  the  court  said; 
"While  there  are  some  exceptions  to  be 
found    in   the   decided   cases,   we   believe 
the  very  great  weight  of  authority  fairly 
establishes  this  as  a  general  rule  for  the 
interpretation  of  license  statutes,  as  ap- 
plicable to  cases  of  the  character  of  this 
one      new     under      consideration,     viz.: 
'  Where  a  carrier  is  en  aged  in  both  inter- 
state and  intrastate  business,  in  the  im- 
position of  a  tax  upon  such  carrier  the 
interstate  business  must  be  discriminated 
from  the  intrastate  business,  or  it  must 
be  made  capable  of  such  discrimination, 
so  that  it  may  clearly  appear  that  the 
intrastate  business  alone  is  taxed.    When- 
ever the  subjects  of  taxation  can  be  sep- 
arated   so   that  that  which   arises   from 
interstate  commerce  can  be  distinguished 
from   that  which   arises   from   commerce 
wholly  within   the  state,  the  distinction 
will   be   acted   upon  by   the   courts,    ami 
the  state  permitted  to  collect  a  tax  aris- 
ing upon  commerce  solely  within  its  own 
territory/    If,  however,  the  terms  of  the 
statute   are  general,   and   the  license  fee 
a  unit  charged  against  the  business  of  the 
carrier   as  such  —  as  strictly  an   occupa- 
tion   tax  —  and   no   attempt   is   made   by 
the  language  of  the  statute  to  discrimi- 
nate   between    the    local    and    interstate 


684 


CONSTITUTION 


[Art.  I,  sec.  8 


business,  but  the  license  is  required  aa  a 
condition  precedent  to  the  carrier's  com- 
mencing or  conducting  business,  then  tie 
imposition  of  a  tax  will  be  deemed  an 
interference  with  and  an  attempt  to  regu- 
late interstate  commerce,  and  for  that 
reason  void.  (17  Am.  and  Eng.  Encyc. 
of  Law  [2d  ed.]  110).". 

A  Tennessee  statute  provides  that  ex- 
press companies  shall  pay  a  tax  "  in  lieu 
of  all  other  taxes  except  ad  valorem  tax, 
if  the  lines  are  less  than  100  miles  long, 
for  one  or  more  packages  taken  up  at  one 
point  in  this  state  and  transported  to 
another  point  in  this  state,  per  annum 
$1,000.  If  the  lines  are  more  than  100 
miles  long,  for  one  or  more  packages 
taken  up  at  one  point  in  this  state  and 
transported  to  another  point  in  this  state, 
per  annum  $3,000."  Although  the  tax 
purports  on  its  face  to  be  for  carrying 
on  the  express  business  within  the  state, 
the  length  of  the  line  used  is  the  measure 
of  the  tax,  and  the  burden  of  the  tax 
falls  upon  the  interstate  business,  and  is 
void.  U.  S.  Express  Co.  r.  Allen,  (1889) 
39  Fed.  712,  reversed  in  Shelton  tf.  Piatt, 
(1891)  139  U.  S.  591,  11  S.  Ct.  646,  35 
U.  S.  (L.  ed.)  273,  for  that,  while  an 
unconstitutional  tax  may  confer  no  right, 
impose  no  duty,  and  support  no  obliga- 
tion, the  trespass  resulting  from  proceed- 
ings to  collect  such  void  tax  cannot  be 
restrained  by  injunction  where  irrepara- 
ble injury  or  other  ground  for  equitable 
interposition  is  not  shown  to  exist. 

Case  of  Osborne  v.  Mobile  overruled. — 
A  municipal  ordinance  requiring  that 
every  express  company  or  railroad  com- 
pany doing  business  in  that  city,  and  hav- 
ing a  business  extending  beyond  the  limits 


of  the  state,  should  pay  an  annual  license 
of  $500,  which  should  be  deemed  a  first- 
grade  license;  that  every  express  or  rail- 
road company  doing  business  within  the 
limits  of  the  state  should  take  out  a 
license  called  a  second-grade  license,  and 
pay  therefor  $100;  and  that  every  such 
company  doing  business  within  the  city 
should  take  out  a  third-grade  license,  pay- 
ing therefor  $50,  was  held  not  to  be  in- 
valid in  requiring  payment  for  the  license 
to  transact  in  that  city  a  business  extend- 
ing beyond  the  limits  of  the  state.  Os- 
borne t?.  Mobile,  (1872)  16  Wall.  479,  21 
U.  S.  (L.  ed.)  470,  affirming  (1870)  44 
Ala.  493.  See  also  Southern  Express  Co. 
r.  Mobile,   (1873)  49  Ala.  404. 

In  Leloup  v.  Mobile,  (1888)  127  U.  S. 
647,  8  S.  Ct.  1380,  32  U.  S.  (L.  ed.)  311, 
reversing  (1884)  76  Ala.  402,  the  court 
said:  "The  state  court  relies  upon  the 
case  of  Osborne  r.  Mobile,  (1872)  16  Wall. 
(U.  S.)  479,  which  brought  up  for  con- 
sideration an  ordinance  of  the  city,  re- 
quiring every  express  company  or  rail- 
road company  doing  business  in  that  city, 
and  having  a  business  extending  beyond 
the  limits  of  the  state,  to  pay  an  annual 
license  of  $500;  if  the  business  was  con- 
fined within  the  limits  of  the  state,  the 
license  fee  wag  only  $100;  if  confined 
within  the  city,  it  was  $50;  subject  in  each 
case  to  a  penalty  for  neglect  or  refusal 
to  pay  the  charge.  This  court  held  that 
the  ordinance  was  not  unconstitutional. 
This  was  in  December  term,  1872.  In 
view  of  the  course  of  decisions  which  have 
been  made  since  that  time,  it  is  very  cer- 
tain that  such  an  ordinance  would  now 
be  regarded  as  repugnant  to  the  power 
conferred  upon  Congress  to  regulate  com- 
merce among  the  several  states. 


cc.  Sleeping-car  Companies. — A  state  statute  imposing  a  privilege  on  the 
running  of  sleeping  cars  over  railroads,  which  in  terms  applies  strictly  to 
business  done  in  the  transportation  of  passengers  taken  up  at  one  point  in 
the  state  and  transported  wholly  within  the  state  to  another  point  therein, 
is  not  an  interference  with  interstate  commerce.  Such  a  tax  cannot  be 
held  to  be  a  thinly  disguised  attempt  to  tax  the  privilege  of  interstate 
traffic,  because  the  tax  is  assessed  upon  traffic  which  bears  such  small  pro- 
portion to  the  entire  business  of  the  company  within  the  state,  when  under 
the  state  law  the  carrier  is  not  obliged  to  afford  its  privileges  to  those 
making  application  therefor. 


Allen  v.  Pullman's  Palace  Car  Co., 
(1903)  191  U.  S.  181,  24  S.  Ct.  39,  48 
U.  S.   (L.  ed.)    134. 

So  far  as  the  federal  authority  is  con- 
cern ec,  a  stale  has  the  right  to  impose  a 
privilege  tax  on  sleeping  cars  engaged  in 


business  wholly  within  its  state.  Gibson 
County  v.  Pullman  Southern  Car"  Co., 
(1S90)    42  Fed.  573. 

A  Mississippi  statute  provides :  "  Sec. 
3317.  A  tax  on  privilegea  is  levied  as  fol- 
lows, to  wit:     *     *     *     Sec.  3387.  Sleep- 
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ing-car  companies:  On  each  sleeping  and 
palace-car  company  carrying  passengers 
from  one  point  to  another  within  the 
state,  $100,  and  twenty-five  cents  per 
mile  for  each  mile  of  railroad  track  over 
which  the  company  runs  its  cars."  The 
state  constitution  declares  sleeping-car 
companies  to  be  common  carriers  and  sub- 
ject to  liability  as  such.  If  the  constitu- 
tion should  be  read  as  imposing  an  ob- 
ligation to  tuke  local  passengers  the  tax 
would  be  invalid.  For  then  it  would  seem 
to  be  true  that  the  state  constitution  and 
the  statute  combined  would  impose  a  bur- 
den on  commerce  between  the  states 
analogous  to  that  which  was  held  bad  in 
Crutcher  v.  Kentucky,  (1891)  141  U.  S. 
47,  11  S.  Ct.  851,  35  U.  S.  (L.  ed.)  649. 
On  the  other  hand,  if  the  Pullman  Com- 
pany, whether  called  a  common  carrier 
or  not,  had  the  right  to  choose  between 
what  points  it  would  carry,  and  therefore 
to  give  up  the  carriage  of  passengers 
from  one  point  to  another  within  the 
state,  the  case  is  governed  by  Osborne  r. 
Florida,  (1897)  164  U.  S-  650,  17  S.  Ct. 
214,  41  U.  S.  (L.  ed.)  586.  As  the  state 
Supreme  Court  says  that  the  argument 
against  the  tax  drawn  from  the  interpre- 
tation that  the  state  constitution  imposes 
an  obligation  to  take  local  passengers  is 
fallacious,  the  tax  must  be  held  to  be 
valid.  Pullman  Co.  r.  Adams,  (1903)  189 
U.  S.  420,  23  S.  Ct.  494,  47  U.  8.  (L.  ed.) 
877,  affirming  (1901)  78  Miss.  814,  30  So. 
757,  84  Am.  St.  Rep.  647. 

Fox  interstate  transportation,  void. — A 
state  statute  imposing  a  privilege  tax  on 


sleeping  cars  used  for  the  transportation 
of  passengers  in  their  transit  into, 
through,  or  out  of  the  state,  is  a  burden 
on  interstate  commerce  and  invalid.  Such 
a  vehicle  of  transit,  so  far  as  it  is  en- 
gaged in  interstate  commerce,  is  not  tax- 
able by  a  state  when  the  sleeping-car  com- 
pany has  no  domicil  in  the  state,  and  is 
not  subject  to  its  jurisdiction  for  pur- 
poses of  taxation.  Pickard  v.  Pullman 
Southern  Car  Co.,  (1886)  117  U.  S.  46. 
6  S.  Ct.  635,  29  U.  S.  (L.  ed.)  785, 
overruling  Pullman  Southern  Car  Co.  v. 
Gaines,  (1877)  3  Tenn.  Ch.  587.  See 
also  Tennessee  v.  Pullman  Southern  Car 
Co.,  (1886)  117  U.  S.  51,  6  S.  Ct.  643, 
29  U.  S.  (L.  ed.)  791,  affirming  (1884)  22 
Fed.  276. 

Void  statute  not  limited  toy  action  of 
state  comptroller. —  Privilege  taxes,  im- 
posed by  a  state  statute  on  the  running 
of  sleeping  cars  over  the  railroads  in  the 
state  which  in  terms  applies  to  cars  run- 
ning through  the  state  as  well  as  those 
whose  operation  is  wholly  intrastate,  are 
void  as  an  attempt  by  the  state  to  im- 
pose a  burden  upon  interstate  commerce. 
In  the  absence  of  a  decision  of  the  state 
Supreme  Court  limiting  the  Act  in  itB 
operation  to  intrastate  traffic,  its  uncon- 
stitutionality is  not  avoided  by  the  ac- 
tion of  the  comptroller  seeking  to  restrain 
the  operation  of  the  law  by  imposing  the 
tax  for  certain  years  upon  cars  running 
between  points  in  the  state  during  those 
years.  Allen  t?.  Pullman's  Palace  Car 
Co.,  (1903)  191  U.  S.  179,  24  S.  Ct.  39, 
48  U.  S.   (L.  ed.)    134. 


As  a  condition  of  doing  business  in  the  state. — A  state  statute  requiring 
a  foreign  sleeping-car  company  to  pay  a  charter  fee  of  a  given  per  cent  of 
its  entire  capital  stock  for  the  benefit  of  the  permanent  school  fund  of  the 
state,  as  a  condition  to  its  doing  an  intrastate  business,  is  invalid. 

Pullman  Co.  v.  Kansas,  (1010)  216  U.  S.  56,  30  S.  Ct.  232,  54  U.  S.  (L.  ed.)  378. 


dd.  Telegraph  and  Telephone  Companies — (aa)  In  General — A  state  or 
municipal  corporation  may  impose  a  license  tax  on  a  telegraph  company 
on  account  of  business  done  wholly  within  the  state. 


Postal  Tel.  Cable  Co.  v.  Charleston, 
(1894)  153  U.  S.  694,  14  S.  Ct.  1094,  38 
U.  S.  (L.  ed.)  871,  affirming  (1893)  56 
Fed.  419,  and  holding  that  a  municipal 
ordinance,  passed  under  powers  conferred 
by  a  state  statute,  imposing  a  license 
upon  a  telegraph  company  exercising  its 
functions  under  an  Act  of  Congress,  on 
business  done  "exclusively  within  the 
city  of  Charleston,  and  not  including  any 
business  done  to  or  from  points  without 
the  state,  and  not  including  any  business 


done  for  the  government  of  the  United 
States,  its  officers  or  agents,"  is  not  an 
interference  with  interstate  commerce, 
but  is  an  exercise  of  the  police  powers 
granted  to  the  city  by  the  state. 

Where  a  telegraph  company  is  engaged 
in  both  interstate  and  intrastate  busi- 
ness, a  municipal  ordinance  requiring  an 
occupation  tax  on  that  portion  of  such 
business  which  is  carried  on  wholly 
within  the  state  is  not  repugnant  to  this. 
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clause,  since  it  in  no  way  interferes  with 
or  regulates  interstate  commerce.  West- 
ern Union  Tel.  Co.  v.  Fremont,  (1894) 
39  Neb.  692,  58  N.  W.  415,  26  L.  R.  A. 
698,  affirmed  (1895)  43  Neb.  499,  61 
N.  W.  724,  26  L.  R.  A.  698. 

A  municipal  ordinance  providing  that 
"any  person,  firm,  or  corporation  who 
shall  engage  in  the  business  of  sending 
telegrams  from  the  city  of  Norfolk  to  a 
point  within  the  state  of  Virginia,  or  re- 
ceiving telegrams  in  the  city  of  Norfolk 
from  a  point  in  the  state  of  Virginia,  ex- 
cepting, however,  telegrams  sent  to  or  re- 
ceived by  the  government  of  the  United 
States  or  this  state,  or  their  agents  or 
officers,  shall  pay  a  license  tax  of  $250, 
and  in  addition  $1  per  pole  on  each  pole, 
and  $1  on  every  hundred  feet  of  conduits, 
on  the  streets  or  alleys  of  the  city  of 
Norfolk  owned  or  used  by  the  said  per- 
gon,  firm,  or  corporation,"  is  valid,  as  by 
its  terms  a  telegraph  company  is  left  free 
to  transact  interstate  business  without 
taxation  or  restraint.     Postal  Tel.  Cable 


Co.   f.  Norfolk,    (1903)    101  Va.   125,  43 

S.  E.  207. 

A  city  may  impose  a  license  fee  on 
every  telegraph  company  or  agency  doing 
business  in  the  city,  for  business  done  ex- 
clusively in  the  city,  not  including  busi- 
ness done  to  and  from  points  without  the 
state,  or  business  done  for  the  govern- 
ment, its  officers  or  agents.  Postal  Tel. 
Co.  p.  Richmond,  (1901)  99*  Va.  107,  37 
S.  E.  789,  86  Am.  St.  Rep.  877.  See  also 
Postal  Tel.  Co.  v.  Portland,  (1916)  228 
Fed.  254. 

A  municipal  ordinance  providing  for 
the  levy  and  collection  of  an  annual  li- 
cense tax  for  general  revenue,  upon  for- 
eign telephone  companies  doing  business 
in  the  state,  is  valid  when  nothing  in  the 
language  of  the  ordinance  indicated  a. 
municipal  intention  to  tax  interstate  com- 
merce business.  A  state  has  power  to  im- 
pose a  license  tax  upon  a  local  telephone 
system.  Johnstown  v.  Central  Dist.,  etc., 
Tel.  Co.,   (1903)   23  Pa.  Super.  Ct.  381. 


Effect  on  interstate  business A  state  tax  on  the  intrastate  business  of  a 

telegraph  company,  which  shows  a  loss  of  86  cents  upon  an  attempted  test 
for  eleven  months,  is  not  such  as  to  impose  an  invalid  burden  upon  inter- 
state commerce. 

Williams  «?.  Talladega,  (1912)  226  U.  S.  404,  33  S.  Ct.  116,  57  U.  S.   (L.  ed.)  275. 

(bb)  As  Condition  of  Doing  Business  in  the  State.  —  A  state,  as  a  condition 
of  doing  business  within  its  jurisdiction,  cannot  exact  a  license  tax  from  a 
telegraph  company,  a  large  part  of  whose  business  is  the  transmission  of 
messages  from  one  state  to  another,  and  between  the  United  States  and 
foreign  countries,  and  which  is  invested  with  the  powers  and  privileges 
conferred  by  the  Act  of  Congress  of  July  24,  1866,  and  other  Acts  incorpo- 
rated under  Title  LXV  of  the  Revised  Statutes. 


Leloup  v.  Mobile,  (1888)  127  U.  S. 
645,  8  S.  Ct.  1380,  32  U.  S.  (L.  ed.)  311, 
wherein  the  court  said  that  a  just  con- 
struction of  the  Constitution  leads  to  the 
conclusion  that  no  state  has  the  right  to 
lay  a  tax  on  interstate  commerce  in  any 
form,  whether  by  way  of  duties  laid  on 
the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from 
that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  and  the 
reason  is  that  such  occupation  or  business 
is  a  burden  on  that  commerce,  and 
amounts  to  a  regulation  of  it,  which  be- 
longs solely  to  Congress.  Reversing 
(1884)    76  Ala.  402. 

A  state  statute  requiring  a  telegraph 
company  to  pay,  for  the  benefit  of  the  per- 
manent school  fund  of  the  state,  a  given 


per  cent,  of  its  authorized  capital, 
wherever  and  however  employed,  as  a 
condition  of  its  right  to  continue  to  do 
domestic  business,  is  invalid  as  a  burden 
on  interstate  commerce.  Western  Union 
Teleg.  Co.  v.  Kansas,  (1910)  216  U.  S. 
1,  30  S.  Ct.  190,  54  U.  S.  (L.  ed.)  355. 
See  also  Ludwig  t\  Western  Union  Teleg. 
Co.,  (1910)  216  U.  S.  146,  30  S.  Ct.  280, 
54  U.  S.  (L.  ed.)  423,  as  to  a  statute 
which,  as  to  a  corporation  seeking  to  do 
business  within  the  state,  requires  it  to 
file  a  copy  of  its  charter  with  the  secre- 
tary of  state,  who,  before  filing  it,  must 
be  paid  a  given  amount  based  upon  its 
capital  stock,  representing  all  its  busi- 
ness, interstate  and  intrastate,  as  well  aa 
all  its  property  everywhere,  beyond  aa 
well  as  within  the  state. 
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(cc)  On  Telephone  Instruments. — A  statute  which  provides  that  every 
person,  corporation,  or  association  doing  business  in  the  state  as  a  telephone 
company  must  pay  a  license,  in  each  county  where  such  business  is  transr 
acted,  of  seventy-five  cents  per  year  for  each  instrument  in  use,  is  valid, 
as  it  is  to  be  presumed  that  in  enacting  the  statute  and  in  using  therein 
the  terms  "  doing  business  in  this  state,' '  the  legislature  did  so  in  view 
of  the  constitutional  provision  conferring  upon  Congress  the  sole  power  to 
regulate  interstate  commerce,  and  it  will  not  be  implied  that  it  intended 
to  go  beyond  its  lawful  powers  in  the  absence  of  express  statutory  terms 
directly  contravening  those  provisions. 


State  v.  Rocky  Mountain  Bell  Tele- 
phone Co.,  (1903)  27  Mont.  395,  71  Pac. 
311.     See  also  Ogden  City  v.  Crossman, 


(1808)  17  Utah  66,  56  Pac.  985,  as  to  a 
municipal  license  of  five  dollars  per  an- 
num for  each  instrument. 


(dd)  As  Limited  by  Value  of  Property.  —  The  property  in  a  state  belong- 
ing to  a  corporation,  whether  foreign  or  domestic,  engaged  in  foreign  or 
interstate  commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on  .the  cor- 
poration on  account  of  its  property  within  a  state,  and  may  take  the  form 
of  a  tax  for  the  privilege  of  exercising  its  franchises  within  the  state,  if 
the  ascertainment  of  the  amount  is  made  dependent  in  fact  on  the  value 
of  its  property  situated  within  the  state  —  the  exaction,  therefore,  not  being 
susceptible  of  exceeding  the  sum  which  might  be  leviable  directly  thereon  — 
and  if  payment  be  not  made  a  condition  precedent  to  the  right  to  carry 
on  the  business,  but  its  enforcement  left  to  the  ordinary  means  devised 
for  the  collection  of  taxes. 


Postal  Tel.  Cable  Co.  v.  Adams,  (1895) 
155  U.  S.  696,  15  S.  Ct.  268,  360,  39  U.  S. 
(L.  ed.)  311,  affirming  (1893)  71  Miss. 
555,  14  So.  36,  42  Am.  St.  Rep.  476. 

A  license  may  be  levied  upon  an  agency 
of  interstate  commerce,  as  for  example, 
a  telegraph  company,  provided  always  the 
license  tax  be  not  in  excess  of  that  to 
which  the  property  of  the  telegraph  com- 
pany within  the  jurisdiction  of  the  city 
would  be  subject  under  the  ordinary 
modes  of  taxation.  Postal  Tel.  Co.  t\ 
Richmond,  (1901)  99  Va.  108,  37  S.  E. 
789,  18  Am.  St.  Rep.  877,  in  which  case 
the  court  said:  "This  clearly  appears 
in  the  case  of  the  Postal  Tel.  Cable  Co. 
v.  Adams,  (1895)  155  U.  S.  688,  where 
the  chief  justice,  speaking  for  the  Su- 
preme Court,  says:  'It  is  settled  that 
where,  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  interstate 
commerce,  or  on  the  receipts  derived 
therefrom,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  a  tax  is  levied  by 
a  state  on  interstate  commerce,  such  taxa- 


tion amounts  to  a  regulation  of  such 
commerce,  and  cannot  be  sustained.  But 
property  in  a  state  belonging  to  a  cor- 
poration, whether  foreign  or  domestic,  en- 
gaged in  foreign  or  interstate  commerce, 
may  be  taxed,  or  a  tax  imposed  on  the 
corporation  on  account  of  its  property 
within  a  state,  and  may  take  the  form  of 
a  tax  for  the  privilege  of  exercising  its 
franchises  within  the  state,  if  the  ascer- 
tainment of  the  amount  is  made  depend- 
ent in  fact  on  the  value  of  its  property 
situated  within  the  state  (the  exaction, 
therefore,  not  being  susceptible  of  ex- 
ceeding the  sum  which  might  be  leviable 
directly  thereon),  and  if  payment  be  not 
made  a  condition  precedent  to  the  right 
to  carry  on  the  business,  but  its  enforce- 
ment left  to  the  ordinary  means  devised 
for  the  collection  of  taxes.  The  corpora- 
tion is  thus  made  to  bear  its  proper  pro- 
portion of  the  burdens  of  the  government 
under  whose  protection  it  conducts  its  op- 
erations, while  interstate  commerce  is 
not  in  itself  subjected  to  restraint  or 
impediment.' n 
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(ee)  On  Telegraph  Messages.  — A  state  tax  on  telegraph  messages  sent  by 
private  parties  from  one  place  to  another  exclusively  within  its  own  juris- 
diction is  not  repugnant  to  the  Constitution. 


Western  Union  Tel.  Co.  v.  Texas,  (1881) 
105  U.  S.  466,  26  U.  S.  (L.  ed.)  1067, 
Baying  that  whether  a  state  law  can  be 
used  to  enforce  the  collection  of  such  a 
tax  is  a  question  entirely  within  the  juris- 
diction of  the  courts  of  the  state.  See 
also  infra,  this  page,  (ff)  Effect  of  Aet 
of  Congress  of  July  %k,  1866. 


A  specific  tax  imposed  by  a  state  on 
each  message  sent  out  of  the  state  by 
a  telegraph  company  is  a  burden  on  inter- 
state commerce  and  void.  Western  Union 
Tel.  Co.  v.  Texas,  (1881)  105  U.  S.  465, 
26  U.  S.  (L.  ed.)   1067. 


(ff)  Effect  of  Act  of  Congress  of  July  24, 1866.  — The  acceptance  by  a  tele- 
graph company  of  the  provisions  of  the  Act  of  Congress  of  July  ?4,  1866, 
authorizing  telegraph  companies  to  maintain  and  operate  lines  over  the 
public  domain  and  along  any  military  or  post  roads  of  the  United  States, 
and  securing  to  the  government  the  use  of  the  same  for  postal,  military, 
and  other  purposes,  does  not  exempt  the  company  from  the  payment  of  a 
state  or  -municipal  license  tax  for  the  privilege  of  doing  business  wholly 
within  the  state. 


Postal  Tel.  Cable  Co.  v.  Charleston, 
(1894)  153  U.  S.  694,  14  S.  Ct.  1094, 
38  U.  S.  (L.  ed.)  871.  See  also  Williams 
v.  Talladega,  (1912)  226  U.  S.  404,  33 
6.  Ct.  116,  57  U.  S.  (L.  ed.)  275;  Postal 
Tel.  Co.  v.  Portland,  (1916)  228  Fed. 
254;  Postal  Tel.  Co.  v.  Richmond,  (1901) 
99  Va.  102,  37  S.  E.  789,  86  Am.  St. 
Rep.  877;  Western  Union  Tel.  Co.  *. 
Richmond,    (1875)    26  Gratt.    (Va.)    1. 

A  municipal  ordinance  requires  "each 
and  every  person  or  company  engaging  in 
the  business  of  sending  and  receiving  tele- 
graph messages  to  and  from  points  within 
the  state  of  Alabama  and  keeping  an 
office  or  place  of  business  in  the  city  of 
Eufaula  to  pay  a  license  tax,"  etc.  The 
Act  of  Congress  does  not  give  to  a  foreign 
corporation  the  right  in  violation  of  state 
laws  to  engage  in  other  matters  and  busi- 
ness wholly  independent  of  and  discon- 
nected from  governmental  administration 
or  interstate  commerce.  Moore  v.  Eu- 
faula,  (1893)   97  Ala.  671,  11  So.  921. 

A  municipal  ordinance  granting  to  a 
telegraph  company  the  right  to  use  the 
streets  and  alleys  of  the  city  for  the  pur- 
pose of  erecting  its  poles  and  stringing 
its  wires,  and  providing  in  the  ordinance 
that  the  company  should  pay  the  city  a 
tax  of  $100  per  annum,  was  held  to  be 
valid.  This  was  not  the  case  of  a  license 
tax  imposed  on  a  telegraph  company  al- 
ready in  the  use  of  the  streets  and  alleys 


of  the  city,  but  the  defendant  entered  the 
city  and  got  the  use  of  the  streets  and 
alleys  by  virtue  of  the  ordinance,  and  it 
took  its  rights  subject  to  the  charge  which 
the  state  made  for  the  grant.  Postal  Tel. 
Cable  Co.  v.  Newport,  (Ky.  1903)  76  S. 
W.  159,  holding  that  the  Congress  of  the 
United  States  has  no  power  to  take  pri- 
vate property  for  public  purposes  with- 
out compensation,  and  it  can  no  more 
take  the  property  of  a  state  or  one  of  its 
municipalities  than  the  property  of  an 
individual ;  and  that  the  Acts  of  Congress 
authorizing  telegraph  companies  to  con- 
struct and  operate  lines  over  and  along 
the  military  and  post  roads  of  the  United 
States,  and  all  public  roads  and  highways, 
and  all  letter-carrier  roads,  conferred  on 
the  telegraph  company  no  right  to  use 
the  streets  and  alleys  which  belong  to  the 
municipality.  Such  Acts  of  Congress  are 
only  permissive  so  far  as  the  roads  of 
the  federal  government  go. 

A  municipal  ordinance  may  impose  a 
reasonable  occupation  tax  upon  telegraph 
companies  doing  business  within  the  vil- 
lage, which  have  complied  with  Acts  of 
Congress  relating  to  telegraph  companies. 
Such  a  tax  should  be  so  restricted  as  not 
to  include  any  interstate  business  or  busi- 
ness of  the  government  of  the  United 
States  transacted  by  such  companies. 
Western  Union  Tel.  Co.  v.  Wakefield, 
(1903)  69  Neb.  272,  95  N.  W.  659, 
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Tax  on  telegraph  messages. —  Telegraph  companies  which  have  accepted 
the  provision  of  the  Act  of  Congress  of  July  24,  1866,  sees.  5263  to  5268, 
R.  S.,  are  not  liable  to  be  taxed  by  the  authorities  of  a  state  for  any  mes- 
sages, or  receipts  arising  from  messages,  from  points  within  the  state  to 
points  without,  or  from  points  without  the  state  to  points  within,  but  such 
taxes  may  be  levied  upon  all  messages  carried  and  delivered  exclusively 
within  the  state.  The  foundation  of  this  principle  is  that  the  messages  of 
the  former  class  are  elements  of  commerce  between  the  states  and  not  sub- 
ject  to  legislative  control  of  the  states,  while  the  latter  class  are  elements 
of  internal  commerce  solely  within  the  limits  and  jurisdiction  of  the  states 
and  therefore  subject  to  its  taxing  power. 

Western  Union  Tel.  Co.  t\  Alabama  State  Board  of  Assessment,  (1889)  132  U.  fj. 
473,  10  S.  Ct.  161,  33  U.  S.   (L.  ed.)   409,  reversing   (1885)   80  Ala.  273.    ' 

As  including  transmission  of  government  messages. — An  ordinance  imposing 
a  license  tax  on  the  local  business  of  transmitting  messages  within  the  state! 
not  excluding  the  transmission  of  government  messages,  by  a  telegraph 
company  which  has  accepted  the  terms  of  the  act  of  1866,  is  invalid. 

Williams  t>.  Talladega,  (1912)  226  U.  S.  404,  33  S.  Ct.  116,  57  U.  S.  (L.  ed.)  275. 

ee.  Steamship  Companies —  (aa)  For  Privilege  of  Navigating, —  A  municipal 
ordinance  exacting  a  license  from  a  person  for  the  privilege  of  navigating 
a  navigable  stream  within  the  state  by  tugboats  owned  and  controlled  by 
him,  which  tugs  were  enrolled  and  licensed  in  the  coasting  trade  of  the 
United  States  under  the  provisions  of  an  Act  of  Congress  prescribing  the 
conditions  of  such  license  and  enrolment,  is  invalid  when  the  license  fee 
is  a  tax  for  the  use  of  navigable  waters  and  not  a  charge  by  way  of  com- 
pensation for  any  specific  improvement. 

Harman  t?.  Chicago,   (1893)    147  U.  S.  or    company,    every    agency,    person,    or 

404,  13  S.  Ct.  306,  37  U.  S.  (L.  ed.)  216,  corporation  owning  or  running  towboats 

reversing    (1892)    140  111.  374,  29  N.  B.  to  and  from  the  Gulf  of  Mexico,"  is  not  a 

732.  regulation  of  commerce.    New  Orleans  v. 

A  municipal  ordinance  imposing  a  li-  ^p8fle47ToW'Boat    °*"    (1881)    33    **■ 

cense  tax  on  the  owner  of  steam  vessels  Axak» 

dulv  enrolled  and  licensed  under  the  laws  .            .  .     .       ,.                    ...        ..    . 

of  the  United  States  to  be  employed   in  „  .A  ™™     P?°^V,  ProT,dl.n£  **** 

the   coasting   trade,   and    declaring   that  "  it^"  «»*  be  lawful  for  any  job  tow- 

if  he  refuses  or  neglects  to  pav  the  li  boat  to  engage  or  continue  in  the  busi- 

cense  tax  imposed  upon  him  for  using  his  nef8  ?*  t"w,"K  bo^»«r  °*er  wa*er  craft 

boats  in  this  way,  he  shall  not  be  per-  lnto  the  harh?r  of  .**»  «*&  °.r  from  "» 

mitted  to  act  under  and  avail  himself  .  P^f  <»  another  within  said  harbor,  nor 

the  license  granted  by  the  United  States.  »haH  »*  he  lawfuJ.  for  ""^  1boavt  °.r  bar*? 

is  void.     Moran  v.  New  Orleans,   (1884)  J°  enKa*e.  or  ™»tl™*  m  the business  of 

112  U.  S.  70,  5  S.  Ct.  38,  28  U.  S.  (L.  ed.)  transporting  railroad  cars  within  the  har- 
bor of  this  city,  without  a  license  for 
such  purpose  from  said  city  continuing  in 

A  municipal  ordinance  imposing  a  li-  force,"  is  invalid.     St.  Louis  v.  Consoli- 

tax  upon  "every  member  of  a  firm  dated  Coal  Co.,  (1900)   168  Mo.  844,  50 
10  F.  &  A.— 23 


653. 


690 


CONSTITUTION 


[Art.  I,  sec.  8 


S.  W.  103,  81  Am.  St.  Rep.  310,  51  L.  R. 
A.  850. 

A  Louisiana  statute  imposing  a  license 
tax  upon  every  person  who  shall  engage 
in  the  business  or  avocation  of  operating 
one  or  more  towboats,  to  be  graduated 
according  to  the  gross  annual  receipts  of 


the  business,  is  void  under  this  clause, 
as  applied  to  a  person  operating  his  boat 
under  a  license  or  permit  from  the  United 
States,  when  his  towboats  were  engaged 
in  traversing  navigable  rivers  and  oper- 
ated between  different  states.  Frere  r. 
Von  Schoeler,  (1895)  47  La.  Ann.  324, 
16  So.  808,  27  L.  R.  A.  414. 


Between  points  in  same  state. —  A  tax  imposed  upon  transportation  com- 
panies for  the  privilege  of  carrying  on  the  business  in  a  corporate  capacity 
within  the  state  on  transportation  originating  and  terminating  within  the 
state,  is  valid  as  applied  to  a  steamboat  company  plying  navigable  waters 
between  points  in  the  same  state. 


Cornell  Steamboat  Co.  v.  Sohmer, 
(1914)  235  U.  S.  549,  35  S.  Gt.  162,  59 
TJ.  S.  (L.  ed.)  355,  wherein  the  court 
distinguishing  the  case  of  Harman  v.  Chi- 
cago, 147  U.  S.  396,  13  S.  Ct.  306,  37 
.U.  S.  (L.  ed.)  216,  said:  "The  charge 
is  not  upon  the  navigation  of  the  river, 
but  is  upon  the  doing  of  business  aa  a 
corporation  of  the  State  within  the  State. 
While  the  State  may  not  require  a  naviga- 
tion  license   except   in   very  exceptional 


cases,  as  for  compensation  for  improve- 
ments which  the  State  has  made,  a  situ- 
ation not  presented  here,  it  may,  cer- 
tainly as  to  a  corporation  of  its  own 
creation  having  property  within  its 
borders  enforces  its  usual  and  customary 
systems  of  taxation  without  infraction  of 
the  superior  authority  and  laws  of  the 
United  States  concerning  the  navigation 
of  rivers*" 


(fib)  On  Ferries. — A  license  fee  imposed  upon  the  keepers  of  ferries  living 
within  the  state  is  not  a  regulation  of  commerce  between  the  states.  The 
levying  of  a  tax  upon  vessels  or  other  water  craft,  or  the  exaction  of  a 
license  fee  by  the  state  within  which  the  property  subject  to  the  exaction 
has  its  situs,  is  not  a  regulation  of  commerce  within  the  meaning  of  the 
Constitution. 


Wiggins  Ferry  Co.  v.  East  St.  Louis, 
(1882)  107  U.  S.  373,  2  S.  Ct.  257,  27 
U.  S.  (L.  ed.)  419,  wherein  the  court 
said:  "The  exaction  of  a  license  fee  is 
an  ordinary  exercise  of  the  police  power 
by  municipal  corporations.  When,  there- 
iore,  a  state  expressly  grants,  to  an  in- 
corporated city,  as  in  this  case,  the  power 


'  to  license,  tax*  and  regulate  ferries,'  the 
latter  may  impose  a  license  tax  on  the 
keepers  of  ferries,  although  their  boats 
ply  between  landings  lying  in  two  differ- 
ent states,  and  the  Act  by  which  this 
exaction  is  authorized  will  not  be  held 
to  be  a  regulation  of  commerce.,,  Affirm- 
ing (1882)   102  111.  660. 


For  privilege  of  receiving  and  landing  freight  and  passengers —  The  fact  that 
a  company  engaged  in  carrying  passengers  and  freight  between  two  states 
could  not  lease  its  wharf  in  one  state,  except  by  the  implied  consent  of  the 
legislature  of  that  state,  does  not  give  to  that  state  a  right  to  tax  the  receiv- 
ing and  landing  of  passengers  and  freight  at  its  wharf  in  that  state. 


Gloucester  Ferry  Co.  v.  Pennsylvania, 
(1885)  114  U.  S.  205,  5  S.  Ct.  826,  29 
TJ.  S.  (L.  ed.)  158,  saying  that  an  inter- 
state ferry  is  a  means,  and  a  necessary 
means,  of  commercial  intercourse  between 
the  states  bordering  on  their  dividing  wa- 
ters, and  it  must,  therefore,  be  conducted 
without  the  imposition  by  the  states  of 


taxes  or  other  burdens  upon  the  com- 
merce between  them.  Freedom  from  such 
imposition  does  not,  of  course,  imply  ex- 
emption from  reasonable  charges,  as  com- 
pensation for  the  carriage  of  persons,  in 
the  way  of  tolls  or  fares,  or  from  the 
ordinary  taxation  to  which  other  prop- 
erty   is*  subjected,   any   more  than    like 
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freedom   of   transportation    on   land   im-  Canadian   corporation  operating   a   ferry 

plies  such  exemption.    See  also  Sault  Ste.  between  Canada  and  the  United  States  to 

Marie  v.  International  Transit  Co.,  (1914)  take  out  a  license  and  pay  a  license  fee 

234  U.  S.  333,  34  S.   Ct.  826,  58  U.  S.  as  a  condition  to  conducting  its  business 

(L.  ed.)    1337,  52  L.  R.  A.   (N.  S.)   574,  at  its  wharf  in  such  municipality, 
as  to  a  municipal  ordinance  requiring  a 

(cc)  Municipal  Regulations. — A  license  issued  under  the  authority  of  the 
laws  of  the  United  States,  to. a  vessel  to  carry  on  a  coasting  trade,  will  not 
exempt  the  owners  of  it  from  the  municipal  regulations  of  towns  within 
whose  corporate  limits  they  moor  their  vessels  for  the  purpose  of  giving 
theatrical  exhibitions  on  board.  If  they  there  give  such  exhibitions  as  are 
by  the  town  regulations  liable  to  taxation,  their  license  does  not  protect 
them  from  it. 

Spalding  «.  Baton  Rouge,   (1853)    10  West.  L.  J.  461,  22  Fed.  Cas.  No.  13,200. 

//.  Agents  —  (aa)  On  Railroad  and  Steamboat  Agents. — A  municipal  license 
tax  on  a  railroad  agency  engaged  in  the  business  of  soliciting  passengers 
to  travel  over  the  railroad  from  that  state  to  a  point  in  another  state  is  a 
tax  on  interstate  commerce.  The  object  and  effect  of  the  soliciting  agency 
were  to  swell  the  volume  of  the  business  of  the  road.  It  was  one  of  the 
"  means  "  by  which  the  company  sought  to  increase  and  doubtless  did 
increase  its  interstate  passenger  traffic.  It  was  not  incidentally  or  remotely 
connected  with  the  business  of  the  road,  but  was  a  direct  method  of  increas- 
ing that  business.  The  tax  upon  it,  therefore,  was,  according  to  the  prin- 
ciples established  by  the  decisions  of  the  Supreme  Court,  a  tax  upon  a  means 
or  an  occupation  of  carrying  on  interstate  commerce,  pure  and  simple. 

McCall  v.  California,  (1890)  136  U.  S.  carried  on  with  the  purpose  to  assist,  in 
109,  10  S.  Ct.  881,  34  U.  S.  (L.  ed.)  391,  increasing  the  amount  of  passenger  traffic 
wherein  the  court  said :  "  It  is  further  on  the  road  T  If  it  did,  the  power  to  tax 
said  that  the  soliciting  of  passengers  in  it  involves  the  lessening  of  the  commerce 
California  for  a  railroad  running  from  of  the  road  to  an  extent  commensurate 
Chicago  to  New  York,  if  connected  with  with  the  amount  of  business  done  by  the 
interstate  commerce  at  all,  is  so  very  re-  agent." 
motely  connected  with  it  that  the  hin- 
drance to  the  business  of  the  plaintiff  in  A  municipal  ordinance  imposing  a  li- 
error  caused  by  the  tax  could  not  directly  cense  on  steamship  agencies  or  companies 
affect  the  commerce  of  the  road,  because  doing  business  within  the  limits  of  the 
his  business  was  not  essential  to  such  city  does  not  apply  to  a  company,  not 
commerce.  The  reply  to  this  proposition  incorporated  in  that  state,  which  con- 
is  ihat  the  essentiality  of  the  business  of  trols  and  runs  a  line  of  steamships  be- 
the  plaintiff  in  error  to  the  commerce  of  tween  ports  in  two  states,  stopping  on 
the  road  he  represented  is  not  the  test  each  voyage  to  and  from  these  two  ports 
as  to  whether  that  business  was  a  part  at  the  port  in '  which  the  license  is  re- 
of  interstate  commerce.  It  may  readily  '  quired,  at  which  place  it  leases  a  wharf 
be  admitted,  without  prejudicing  his  de-  or  landing;  has  plant  and  machinery  for 
fense,  that  the  road  would  continue  to  the  taking  in  and  discharge  of  freight, 
carry  passengers  between  Chicago  and  and  lands  and  receives  passengers;  en- 
New  York  even  if  the  agent  had  been  gages  stevedores  and  longshoremen,  who 
prohibited  altogether  from  pursuing  his  are  in  its  sole  employment ;  has  an  agent 
business  in  California.  The  test  is,  was  with  clerks  subordinate  to  him,  an  office 
this  business  a  part  of  the  commerce  with  the  usual  furniture,  books,  and  ap- 
of   the   road?   did   it   assist,   or   was   it  pliances;  and  keeps  a  bank  account,  and 
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occasionally,  to  meet  present  necessities,  A  Tennessee  statute  establishing  a  tax- 
it  purchases  supplies.  Such  a  company  is  ing  district,  and  providing  that  steam- 
engaged  solely  and  exclusively  in  the  boat  agents  and  the  agents  of  railroad 
business  of  interstate  commerce,  as  what-  companies,  other  than  the  proper  officers 
ever  is  done  at  the  intermediate  port  is  of  the  railroads  terminating  in  the  taxing 
an  inseparable  incident  of  interstate  com-  district,  shall  pay  a  privilege  tax  of 
merce,  and  so  not  only  not  taxable  by  twenty-five  dollars  per  annum,  and  fees, 
the  city,  but  not  within  the  true  intent  and  a  separate  privilege  tax  shall  be  paid 
and  meaning  of  the  ordinance.  Clyde  for  each  road  represented,  is  not  a  regula- 
Steamship  Co.  0.  Charleston,  (1896)  76  tion  of  commerce  between  the  states. 
Fed.  47.                                                    •  Lightburne    v.    Taxing    Dist.,     (1880)    4 

Lea  (Tenn.)  219. 

(6b)  On  Express  Agents. — A  state  statute  which  requires  from  the  agent  of 
every  express  company,  not  incorporated  by  the  laws  of  that  state,  a  license 
before  he  can  carry  on  any  business  for  the  company  in  the  state,  is  invalid. 

Crutcher  t;.  Kentucky,  (1891)  141  U.  S.  61,  11  S.  Ct.  861,  35  U.  S.  (L.  ed.)  649, 
reversing   (1889)   89  Ky.  6,  12  S.  W.  141. 

gg.  For  Keeping  an  Office. — A  railroad  which  by  virtue  of  its  connections 
and  certain  traffic  contracts  with  other  railroads  has  become  a  link  in  a 
through  line  of  road,  over  which,  as  part  of  the  business  thereof,  freight 
and  passengers  are  carried  into  and  out  of  the  state,  is  engaged  in  interstate 
commerce,  and  a  tax  assessed  against  the  company  for  keeping  an  office 
within  the  state  for  the  use  of  its  officers,  stockholders,  agents,  and 
employees,  is  a  tax  upon  the  means  or  instruments  by  which  the  company 
is  enabled  to  carry  on  its  business  of  interstate  commerce. 

Norfolk,  etc.,  R.  Co.  v.  Pennsylvania,  (1890)  186  U.  S.  118,  10  8.  Ct.  958,  34 
U.  S.  (L.  ed.)  394,  reversing  (1886)  114  Pa.  St.  256,  6  Atl.  46. 

(5)  Tax  on  Passengers  and  Immigrants. — A  state  statute  providing  that 
"  there  shall  be  levied  and  collected  a  duty  of  one  dollar  for  each  and  every 
alien  passenger  who  shall  come  by  vessel  from  a  foreign  port  to  the  port 
of  New  York  for  whom  a  tax  has  not  heretofore  been  paid,'  is  a  regulation 
of  commerce  with  foreign  nations,  confided  by  the  Constitution  to  the 
exclusive  control  of  Congress,  notwithstanding  that  the  caption  of  the  Act 
calls  it  an  inspection  law. 

People  v.  Campagne  Generate  Transat-  money  so  collected  is  to  be  paid  into  the 

lantique,  (1882)  107  U.  S.  60,  2  S.  Ct.  87,  treasury   of    the   United    States,  and   to 

27  U.  S.  (L.  ed.)  383,  wherein  it  was  said:  constitute  a  fund  to  be  called  the  immi- 

"  Since  the  decision  of  this  case  in  the  grant  fund,  for  the  care     of  immigrants 

Circuit  Court,  Congress  has  undertaken  to  arriving  in  the   United   States,  and   the 

do  what  this  court  has  repeatedly  said  it  relief  of  such  as  are  in  distress.  The 
alone  had  the  power  to  do.     By  the  Act  *  secretary  of  the  treasury  is  charged  with 

of  Aug.  3,  1882,  c.  376,  entitled  'An  Act  the  duty  of  executing  the  provisions  of 

to  regulate  immigration/  a  duty  of  fifty  the   Act   and   with    supervision  over   the 

cents  is  to  be  collected,  for  every  passenger  business  of  immigration.     No  more  of  the 

not    a  citizen   of  the  United   States   who  fund  so  raised  is  to  be  expended  in  any 

shall  come  to  any  port  within  the  United  port  than   is   collected   there.    The   lepis- 

Ntates.   by   steam   or   sail   vessel    from    a  lation  covers  the  same  ground  as  the  Xcw 

foreign  country,  from  the  master  of  said  York  statute,   and   they   cannot  coexist," 

vessel  by  the  collector  of  customs.     The  Affirming  (1882)  10  Fed.  357, 
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A  state  capitation  tax  upon  every  person  leaving  the  state,  or  passing  through 
it,  by  any  railroad,  stagecoach,  or  other  vehicle  engaged  or  employed  in 
the  business  of  transporting  passengers  for  hire,  is  not  void  as  a  regulation 
of  commerce,  inasmuch  as  the  tax  does  not  itself  institute  any  regulation 
of  commerce  of  a  national  character  or  which  has  a  uniform  operation  over 
the  whole  country,  but,  as  the  operation  of  such  a  statute  would  embarrass 
the  operations  of  the  national  government,  it  is  void. 

CrandaU  v.  Nevada,  (1867)  6  Wall.  40,  18  U.  &  (I*  ed.)  746,  reversing  (1869) 
1  Nev.  294. 

(6)  Taxation  of  Bridges  -and  Bridge  Companies. —  The  taxation  by  a 
state  of  a  bridge  over  a  navigable  stream  is  in  no  proper  sense  inconsistent 
with  the  power  of  Congress  to  regulate  the  use  of  the  river  as  one  of  the 
navigable  waters  of  the  United  States. 

Henderson  Bridge  Go.  «?.  Henderson,  two  states,  is  not  a  tax  on  the  interstate 
(1899)  173  U.  S.  622,  19  9.  Ct.  553,  43  business  carried  on  over  it.  Henderson 
U.  S.  (Li  ed.)  823,  wherein  the  court  Bridge  Oo.  t?.  Kentucky,  (1897)  166  U.  & 
■aid  that  the  fact  that  a  bridge  below  low-  153,  17  S.  Ct.  532,  41  U.  S.  (L.  ed.)  953, 
water  mark  on  either  side  of  the  river  is  affirming  (1896)  99  Ky.  623,  31  S.  W. 
used  by  the  corporation  controlling  it  for  486,  29  L  R.  A.  73.  See  also  Keokuk, 
purposes  of  interstate  commerce  does  not  etc.,  Bridge  Co.  v.  Illinois,  (1900)  175 
exempt  it  from  taxation  by  the  state  U.  S.  632,  20  S.  Ct.  206,  44  U.  8.  (L.  ed.) 
within  whose  limits  it  is  permanently  299. 
located.  The  state  cannot  by  its  laws  im- 
pose direct  burdens  upon  the  conduct  of  Carrying  trains  engaged  in  interstate 
interstate  commerce  carried  on  over  the  commerce. — A  license  tax  on  the  business 
bridge.  But  it  may  subject  to  taxation  of  keeping  a  toll-bridge  is  not  invalid  be- 
property  permanently  located  within  its  cause  such  bridge  is  part  of  a  structure 
territorial  limits  and  employed  in  such  which  carries  trains  engaged  in  interstate 
commerce  by  individuals  and  by  private  commerce.  Southern  R.  Co.  v.  Mitchell, 
corporations.  (1903)   139  Ala.  644,  37  So.  85. 

A  municipal  tax  on  the  property  of  a  Declared  by  Congress  to  be  post  roads, 

bridge  company- which  erected  a  bridge  — The   declaration   in   Acts   of .  Congress 

across    a    navigable    river    between    two  that  railway  bridges  over  navigable  rivers 

states  is  not  a  regulation  of  commerce.  should   be   regarded   as   post   roads   does 

Henderson     Bridge     Co.     v.     Henderson,  not  interfere  with  the  right  of  the  state 

(1891)    141  U.  S.  679,  12  S.  Ct.  114,  35  to  impose  taxes.     Henderson  Bridge   Co. 

TJ.  a   (L.  ed.)   900.  v.   Kentucky,    (1897)    166  U.   S.    164,   17 

8.  Ct.  532,  41  U.  S.  (L.  ed.)  953,  affirming 

A  tax  on  the  franchise  of  i.  company,  (1896)    99  Ky.  623,  31  S.  Ct.  486,  29  L. 

chartered  by  a  state  to  build  and  operate  R.  A.  73. 
a  bridge  over  a  navigable  river  between 

(7)  Tax  on  Owners  of  Orain  Elevators. — A  state  statute  requiring  a 
license  from  the  owners  of  grain  elevators  and  warehouses  situated  on  the 
right  of  way  of  a  railroad  is  not  inconsistent  with  the  power  of  Congress  to 
regulate  commerce  among  the  states.  The  statute  puts  no  obstacle  in  the 
way  of  the  purchase  of  grain  in  the  state,  or  the  shipment  out  of  the  state 
of  such  grain  as  is  purchased. 

W.  W.  Cargill  Oo.  v.  Minnesota,    (1901)    1«0  U.  9.  470,  21  S.  Ct.  423,  46  TJ.  S. 
(L.  ed.)  619,  affirming  (1899)   77  Minn.  223,  79  N.  W.  962. 
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(8)  Taxaiion  of  Corporation  Franchises—  (a)  Domestic  Corporations.— 
A  state  statute  levying  a  tax  on  every  share  of  capital  stock  and  upon  the 
net  earnings  or  increase  of  a  railroad  company  incorporated  in  that  state 
does  not  interfere  with  the  right  of  transit  of  persons  and  property  from 
one  state  into  and  through  another.  That  particular  taxation  affects  com- 
merce among  the  states  and  impedes  the  transit  of  persons  and  property 
from  one  state  to  another  just  in  the  same  way,  and  in  no  other,  that  taxa- 
tion of  any  kind  necessarily  increases  the  expense  attendant  upon  the 
use  or  possession  of  the  thing  taxed,  constitutes  no  objection  to  its 
constitutionality. 


Delaware  Railroad  Tax.  (1873)  18  WalL 
232,  21  U.  S.  (L.  ed.)  902,  affirming 
Minot  t?.  Philadelphia,  etc.,  R.  Co., 
(1870)  2  Abb.  (U.  8.)  323,  17  Fed.  Caa. 
No.  9,645. 

"The  franchise  of  a  corporation,  al- 
though that  franchise  is  the  business  of 
interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation,  pro- 
vided at  least  the  franchise  is  not  derived 
from  the  United  States."  Atlantic,  etc, 
TeL  Co.  v.  Philadelphia,  (1903)  190  U.  S. 
163,  23  S.  Ct.  817,  47  U.  S.  (L.  ed.)  995. 

The  corporate  franchises,  the  property, 
the  business,  the  income  of  corporations 
created  by  a  state,  may  undoubtedly  be 
taxed  by  the  state;  but  in  imposing  such 
taxes  care  should  be  taken  not  to  inter- 
fere with  or  hamper,  directly  or  by  indirec- 
tion, interstate  or  foreign  commerce,  or 
any  other  matter  exclusively  within  the 
jurisdiction  of  the  federal  government. 
This  is  a  principle  so  often  announced  by 
the  courts,  and  especially  by  this  court, 
that  it  may  be  received  as  an  axiom  of  our 
constitutional  jurisprudencce.  Philadel- 
phia, etc.,  Steamship  Co.  v.  Pennsylvania, 
(1887)  122  U.  S.  345,  7  8.  Ot  1118.  30 
U.  S.  (L.  ed.)   1200. 

A  state  statute  imposing  a  license  tax 
upon  domestic  corporations  generally  is 
not  invalid  because  it  incidentally  affects 
one  that  under  state  authority  is 
engaged  in  interstate  commerce.  Lumber- 
ville  Delaware  -Bridge  Co.  v.  State  hoard 
of  Assessors,  (1893)  55  N.  J.  L.  529,  26 
Atl.  711,  25  L.  R.  A.  134.  See  also  Hon- 
duras Commercial  Co.  v.  State  Board  of 
Assessors,  (1892)  54  N.  J.  L.  278,  23  Atl. 
668. 

The  fact  that  a  Kentucky  ferry  com- 
pany domiciled  in  Kentucky,  is  engaged 
in  interstate  commerce  does  not  deprive 
the  state  of  Kentucky  of  the  right  to  tax 
its  franchise;  and  its  income  may  be  con- 
sidered in  fixing  the  value  of  that  fran- 
chise. Louisville,  etc.,  Ferry  Co.  r.  Com., 
(1900)   108  Ky.  717,  67  S.  W.  624,  626. 


A  Kentucky  statute  provided  that  cer- 
tain corporations  and  companies  "  shall, 
in  addition  to  the  other  taxes  imposed  by 
law,  annually  pay  a  tax  on  its  franchise 
to  the  state  and  a  local  tax  thereon  to  the 
county,  incorporated  city,  town,  and  taxing 
district  where  its  franchise  may  be  exer- 
cised." Construing  this  with  other  pro- 
visions of  the  statute,  it  was  held  that  not- 
withstanding the  use  of  the  words  "  fran- 
chise" and  " corporate  franchise"  in  the 
several  sections  of  the  statute,  the  prop- 
erty to  be  taxed  under  the  provisions  of 
the  statute  as  intangible  property  was  not 
confined  to  franchise  or  corporate  fran- 
chises, but  included  all  tangible  property 
by  the  mode  indicated,  whether  or  not 
such  property  were  legally  "  franchises " 
or  "  corporate  franchises/'  It  was  not 
a  tax  upon  an  occupation  or  franchise 
granted  by  other  states  or  by  the  United 
States,  but  a  tax  upon  the  property  owned 
and  enjoyed  by  the  several  associations, 
companies,  and  corporations  within  the 
state,  and  was  not  within  this  clause  of 
the  Constitution.  Western  Union  Tel.  Co. 
r.  Norman.  (1896)  77  Fed.  21. 

No  discrimination  against  interstate 
business. — Domestic  corporations,  engaged 
in  both  state  and  interstate  commerce, 
may  lawfully  be  subjected  by  the  state  to  a 
franchise  tax,  measured  by  its  whole  capi- 
tal or  business,  or  in  any  other  way  in  the 
discretion  of  the  legislature,  without  tak- 
ing notice  of  the  part  of  its  business 
arising  from  interstate  commerce,  pro- 
vided no  hostile  discrimination  is  made 
against  such  part.  People  v.  Wemple, 
(1893)  138  N.  Y.  6,  33  N.  E.  720,  19  L. 
R.  A.  694. 


A  state  tax  on  the  capital  stock  of  a 

bridge  company  incorporated  by  the  state 
is  not  a  tax  on  interstate  commerce. 
Keokuk,  etc.,  Bridge  Co.  v.  Illinois,  (1900) 
175  U.  S.  632,  20  S.  Ct.  205,  44  U.  S. 
(L.  ed.)  299,  affirm**  (1898)  170  DL 
267,  52  N.  E.   117. 
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Franchise  of  ferry  granted  by  two 
states. —  The  fact  that  a  ferry  company 
incorporated  in  Kentucky,  and  having  a 
franchise  granted  by  that  state  for  the 
transportation  of  persons  and  property 
from  the  Kentucky  side  to  the  Indiana  side 
of  the  Ohio  river,  has  also  a  franchise, 
granted  by  the  state  of  Indiana,  for  the 
transportation  of  persons  and  property 
from  the  Indiana  side  to  the  Kentucky 


side  of  the  Ohio  river,  does  not  require 
that  the  state  of  Kentucky,  in  valuing  its 
franchise  for  taxation,  shall  deduct  any- 
thing on  that  account;  the  state  of  Ken- 
tucky having  the  right  to  tax  the  added 
value  which  the  Indiana  franchise  gives 
to  the  Kentucky  franchise.  Louisville, 
etc.,  Ferry  Co.  i\  Com.,  (1900)  108  Ky. 
717,  57  S-  W.  624,  626. 


As  measured  by  property. — A  franchise  tax  levied  on  a  railroad  company, 
measured  by  property,  does  not  lay  a  burden  on  interstate  commerce  from 
the  fact  that  the  considerable  portion  of  its  cars  constantly  out  of  the  state 
by  the  familiar  course  of  railroad  business  had  npt  been  deducted  from  the 
capital. 


New  York  Cent.,  etc.,  R.  Co.  v.  Miller, 
(1906)  202  U.  S.  584,  26  S.  Ct.  714,  50 
U.  S.  (L.  ed.)  U55,  wherein  the  court 
said :  "  It  was  suggested  that  this  case 
is  but  the  complement  of  Pullman's  Palace 
Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
and  that  as  there  a  tax  upon  a  foreign 
corporation  was  sustained,  levied  on  such 
proportion  of  its  capital  stock  aa  the  miles 
of  track  over  which  the  cars  were  run 
within  the  state  bore  to  the  whole  number 
of  miles  over  which  its  cars  were  run, 
so  here  in  the  domicil  of  such  a  corpo- 
ration there  should  be  an  exemption  cor- 
responding to  the  tax  held  to  be  lawfully 
levied  elsewhere.  But  in  that  case  it  was 
found  that  the  '  cars  used  in  this  state 
have,  during  all  the  time  for  which  tax 
is  charged,  been  running  into,  through  and 
out  of  the  state.'  The  same  cars  were 
continuously  receiving  the  protection  of 
the  state  and,  therefore,  it  was  just  that 
the  state  should  tax  a  proportion  of  them. 
Whether  if  the  same  amount  of  protection 
had  been  received  in  respect  of  constantly 
changing  cars  the  same  principle  would 
have  applied  was  not  decided,  and  it  is 
not  necessary  to  decide  now.  In  the 
present  case,  however,  it  does  not  appear 
that  any  specific  cars  or  any  average  of 
cars  was  so  continuously  in  any  other 
Btate  as  to  be  taxable  there.    The  absences 


relied  on  were  not  in  the  course  of  travel 
upon  fixed  routes  but  random  excursions 
of  casually  chosen  cars,  determined  by  the- 
varying  orders  of  particular  shippers  and 
the  arbitrary  convenience  of  other  roads. 
Therefore  we  need  not  consider  either 
whether  there  is  any  necessary  parallelism 
between  liability  elsewhere  and  immunity 
at  home.,, 

A  statute  which  *  requires  every  domes- 
tic corporation  to  pay  to  the  secretary  of 
state  an  annual  graduated  fee  which  is 
graduated  according  to  the  amount  of  its  - 
paid  up  capital  stock,  the  maximum  fee 
being  $2,500  payable  where  the  paid  up 
capital  stock  exceeds  $5,000,000,  is  not  a 
tax  laid  upon  interstate  commerce  as  to 
a  corporation  which  has  a  capital  of 
$31,660,000.  Kansas  City,  etc.,  R.  Co. 
r.  Botkin,  (1916)  240  U.  S.  227,  36  S.  Ct 
261,  60  U.  S.   (L.  ed.)   617. 

A  tax  of  two  cents  upon  each  one 
thousand  dollars  of  the  capital  stock  of 
domestic  corporations,  is  valid  as  applied 
to  a  domestic  railroad  which  owns  lines 
in  several  states  and  is  engaged  in  inter- 
state commerce.  Colorado,  etc.,  R.  Co.  t?.. 
People,  (1916)  61  Colo.  230,  156  Pac 
1095. 


Where  a  railroad  company  is  a  consolidated  corporation,  existing  by  virtue  of 
the  consolidation,  under  concurrent  acts  of  three  states,  of  three  inde- 
pendent and  distinct  railroad  corporations  created  by  and  formerly  operat- 
ing solely  within  the  respective  states,  and  the  statute  under  which  they 
are  consolidated  expressly  provides  that  such,  company  shall  in  all  respects 
be  subject  to  the  laws  of  the  state  as  a  domestic  corporation,  a  statute 
imposing  a  franchise  tax  upon  the  entire  capital  stock  of  the  consolidated 
railroad  company,  is  not  invalid  as  imposing  a  burden  upon  interstate 
commerce,  when  it  is  within  the  rule  that  a  state  is  authorized  to  levy  a 
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franchise  tax  upon  a  domestic  corporation  measured  by  capital  in  part  used 
in  the  conduct  of  such  commerce,  where  the  circumstances  are  such  as  to 
indicate  no  purpose  or  necessary  effect  in  the  tax  imposed  to  burden  com- 
merce of  that  character. 

Kansas  City,  etc,  R.  Co.  v.  Stile.,  (1918)  242  U.  8.  111.  37  S.  Ct  68,  61  U.  S. 
(L.  ed.)  176. 

(b)  Foreign  corporations— A  state  has  the  right  to  tax  the  franchise  or 
privilege  of  being  a  corporation,  as  personal  property,  and  this  whether 
the  corporation  be  a  domestic  or  a  foreign  corporation  doing  business  by 
its  permission  within  the  state.  But  a  state  cannot  exclude  from  its  limits 
a  corporation  engaged  in  interstate  or  foreign  commerce,  or  a  corporation 
in  the  employment  of  the  general  government,  either  directly  in  terms  or 
indirectly  by  the  imposition  of  inadmissible  conditions.  Nevertheless  the 
state  may  subject  it  to  such  property  taxation  as  only  incidentally  affects 
its  occupation,  as  all  business,  whether  of  individuals  or  corporations,  is 
affected  by  common  governmental  burdens. 

transportation  of   the  subjects   of   inter-  *«?  M  "'ffi™  He   taxes   paid 

state  commerce,  or  on  the  receipts  derived  estate    or  *™™W?  d  ground  upon  which 

therefrom,  or  on  the  occupa  ion  or  tan-  *«™°£f™.  a  rIght  to  declare*  a  tax  so 

cess  of  carrying  it  on,  a  tax  is  levied  by  a  {£  «*™£  V  whole  or  in  part    The 

state  on  interstate  commerce    such  taxa-  «™~  ™7™i'  ™,y   the   reai   Estate  and 

tion    amounts    to    a    regulation o J    such  **«*£"   of .  only  ££            ^   .g  ^ 

commerce     and     cannot     be     sustained.  mac"'nf  ^  t'„f,lative  discretion.    Attv.- 

Affirming    (1893)    71   Miss.   555,   14  So.  ^f  ^^^^  M.  Co.,   (1887) 

36,  42  Am.  St.  Rep.  476.  gm^  ^appeal  diBmUsed,  per  stipu- 

The  t.x  commissioner  of  the  state  of  lation    (1892)    141 ^U.  J.  628,  12  S.  Ct 

Massachusetts,  in  the  manner  required  by  239,  36  U.  S.  (L..  eo.)  »o%. 

the  laws  of  the  state,  estimated  the  fan-  ._noaition  of  a  tax  upon  the  capital 

cash   valuation  of  the   stock  of  a  tele-  ,^»^^oraoration  employ^  in  man- 

graph   company  "at  $47,500,000  and   al- .  ^  *  for.e,P 'fS"^  ^te    when  it  is 

£wed  as  credits,  for  shares  held  by  the  «.f«ct ^fJ^JiT.^ 

company   unissued,   and   stocks    in ,    other  ko»g  £  £  ^JUict  ^th  thi, 

companies  outside  of  its  system,  9>8,77J,-  *ureu  UU{£T,    '   ^nlT,pflfip  and  foreign  cor- 

622.70,  leaving  $38,713,924     The  commis-  clause.    *h« ta es c  «JJJ 'ViVfran- 

sioner    considered    the   valuation    of    the  P"™*10"8  "Jl^™   transacted  within  the 

corporate  franchise  of  the  defendant  sub-  chises  on , bus in«« transa c                   ^ 

iect  to  taxation  in  the  state  to  be  $750,-  ■***!  *  ^.^ST  they are  taxed  upon 

952.   and   he   assessed   a   tax   thereon   of  "  ^"^^^"^^(ISM)    158  X. 

$10,618.46."    This  was  held  not  to  be  a  both. L4P^.  B.  U0B,  ™*r*i*9   (1398) 

tax  on  interstate  commerce,  and  the  fact  V  174,  o£  «.  *. 

that    in    the    assessment    of   the   tax   no  29  App.  Div.  5S6,  oi  «.  x. 

As  measured  by  property  within  or  without  the  state—A  statute  imposing 
an  annual  franchise  tax  upon  the  right  to  exist  as  a  corporation  or  to  exer- 
cise  corporate  powers  within  the  state,  the  amount  of  the  tax  being  fixed 
solely  by  reference  to  the  property  of  the  corporation  that  is  within  the 
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state  and  used  in  business  transacted  within  the  state,  and  excluding  any 
imposition  upon  or  interference  with  interstate  commerce,  is  valid. 

St.    Louis,    etc.,    R.    Co.    v.    Arkansas,  A  statute  imposing  a  franchise  tax  upon 

(1914)  235  U.  S.  350,  35  S.  Ct.  99,  59  U.  a  foreign  corporation,  the  necessary  effect 

8.  (L.  ed.)  265.  of  the  enforcement  of  which  makes  its 

right   to   do   an   intrastate  business   de- 

A    statute   imposing    a    tax   upon    the  pendent  upon  the  payment  of  a  sum  which 

capital  stock  of  a  foreign  railroad  com-  becomes  greater  or  less  according  as  its 

pany,  when  the  greater  part  of  its  prop-  assets  outside  of  the  state  and  its  inter- 

erty  and  business  is  outside  of  the  state,  state  and  foreign  business  grow  greater 

and  of  the  business  done  within  the  state  or   smaller,   though    its   property   with  in 

but  a  small  proportion  is  local,  the  greater  the  state  and  its  intrastate  business  may 

part  being  commerce  among  the  states,  is  remain  stationary,  is  invalid.     Crane  Co. 

obviously  invalid.    Atchinson,  etc.,  R.  Co.,  t\  Looney,  ( 1914)  218  Fed.  260. 
v.  O'Connor,    (1912)    223   U.  S.   280,  32 
&  Ct  216,  Ann.  Cas.  1913C  1050. 

Forfeiture  of  right  to  do  business  in  the  state. —  Referring  to  a  statute 
imposing  an  annual  franchise  tax  upon  the  right  to  exercise  corporate 
powers  within  the  state  and  declaring  that  upon  failure  to  pay  the  tax  a 
corporation  shall  forfeit  its  right  to  do  business  in  the  state,  the  court  said : 
"  If  this  must  needs  be  construed  to  mean  that  for  nonpayment  of  the. 
franchise  tax  a  foreign  railroad  corporation  engaged  in  business  as  a  com- 
mon carrier  of  intra-state  and  interstate  commerce  is  to  forfeit  its  right  to 
do  business  in  the  State,  not  only  with  respect  to  intra-state  but  also  with 
respect  to  interstate  commerce,  the  effect  would  be  to  impose  a  condition 
upon  its  right  to  transact  interstate  commerce,  and  the  act  would  be  invalid 
as  amounting  in  effect  to  a  regulation  of  that  commerce;  unless,  indeed, 
§  20  could  be  treated  as  separable.' ' 

St.  Louis,  etc.,  R.  Co.  t?.  Arkansas,  (1914)  235  U.  S.  350,  35  S.  Ct.  99,  59  U.  S. 
(L.  ed.)   265. 

(c)  Corporations  created  by  Congress. —  Franchises,  granted  by  Congress 
under  the  power  to  regulate  commerce  among  the  several  states,  are  not 
legitimate  subjects  of  taxation  by  a  state.  They  are  granted  for  national 
purposes  and  to  subserve  national  ends,  and  a  state  can  neither  take  them 
away  nor  destroy  nor  abridge  them,  nor  cripple  them  by  onerous  burdens. 

California  r.  Central  Pac.  R.  Co.,  (1888)  which  each  state  possesses  over  its  purely 

127  U.  S.  40,  8  S.  Ct.  1073,  32  U.  S.   (L.  domestic  affairs,  whether  of  police  or  in- 

ed.)     150.     See    also    Atlantic,    etc.,    Tel.  ternal    commerce,   that   they    invade    the 

Co.  v.  Philadelphia,  (1903)   190  U.  S.  163,  national  jurisdiction.    Western  Union  Tel. 

23  S.  Ct.  817,  47  U.  S.  (L.  ed.)  995.  Co.  v.  New  York,   (1889)   38  Fed.  554. 

Persons  and  corporations  enjoying  The  authority  to  construct  and  main- 
grants  and  privileges  from  the  United  tain  a  bridge,  given  by  an  Act  of  Congress 
States,  exercising  federal  agencies,  and  to  corporations  organized  for  that  pur- 
engaged  in  interstate  commerce,  are  not  pose  by  two  states  did  not  make  them  fed- 
beyond  the  operation  of  of  the  laws  of  the  eral  corporations,  and  state  taxes  on  the 
state  in  which  they  reside  or  carry  on  capital  stock  are  not  taxes  on  franchises 
their  business;  and  it  is  only  when  these  conferred  by  the  federal  government. 
laws  incapacitate  or  unreasonably  impede  Keokuk,  etc.,  Bridge  Co.  v.  Illinois, 
them  in  the  exercise  of  their  federal  privi-  (1900)  175  U.  S.  632,  20  S.  Ct.  205,  44 
leges  or  duties,  and  transcend  the  powers  U.  S.  (L.  ed.)  299. 
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(9)  Tax  on  Transfers  of  Stock. —  A  state  tax  of  two  cents  a  share  on 
transfers  of  stock  within  the  state  is  not  an  interference  with  interstate 
commerce. 


Hatch  r.  Reardon,  (1907)  204  U.  S. 
152,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.)  415, 
affirming  (1906)   184  N.  Y.  431,  77  N.  E. 


970,  112  Am.  St.  Rep.  628,  6  Ann.  Caa. 
515,  8  L.  R.  A.  (N.  S.)  314. 


(10)  Privilege  Taxes  on  Foreign  Corporations. —  A  state  cannot,  under 
the  guise  of  a  license  tax,  exclude  from  its  jurisdiction  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  ot  impose  any  burdens  upon  such 
commerce  within  its  limits. 


Norfolk,  etc.,  R.  Co.  v.  Pennsylvania, 
(1890)  136  U.  S.  118,  10  8.  Ct.  *958,  34 
U.  S.  (L.  ed.)  394,  reversing  (1886)  114 
Pa.  St.  256,  6  Atl.  45. 

Where  the  imposition  of  a  tax  by  a 
state  does  not  burden  or  affect  interstate 
commerce,  the  control  of  the  legislature 
over  foreign  corporations  is  supreme. 
Atlas  Powder  Co.  v.  Goodloe,  (1915)  131 
Tenn.  490,  175  S.  W.  547. 

An  act  providing  that  every  foreign 
corporation,  authorized  to  do  business  in 
the  state  (with  certain  exceptions),  shall 
pay  annually  to  a  judge  of  probate  of 
a  county  in  which  it  has  a  resident  agent 
a  franchise  tax  for  the  use  of  the  state, 
and  for  the  amounts  specified,  is  not 
invalid  as  an  unwarranted  interference 
with  interstate  commerce.  Southern  R. 
Co.  v.  Green,  (1909)  160  Ala.  396,  49  So. 
404. 

A  Michigan  statute  providing  that 
"every  foreign  corporation  or  association 
which  shall  hereafter  be  permitted  to 
transact  business  in  this  state,  which  shall 
not,  prior  to  the  passage  of  this  Act,  have 
filed  or  recorded  its  articles  of  associa- 
tion under  the  laws  of  this  state,  and  been 
thereby  authorized  to  do  business  herein, 
shall  pay  to  the  secretary  of  state  the 
franchise  fee  of  one-half  of  one  mill  upon 
each  dollar  of  the  authorized  capital  stock 
of  such  corporation  or  association;"  and 
that  "  every  corporation  heretofore  organ- 
ized or  doing  business  in  this  state  which 
shall  hereafter  increase  the  amount  of  its 
capital  stock  shall  pay  a  franchise  fee  of 
one-half  of  one  mill  upon  each  dollar  of 
such  increase  of  authorized  capital  stock 
of  such  corporation  or  association,  *  *  * 
and  in  case  any  corporation  or  association 
hereafter  incorporated  under  the  law  of 
this  state,  or  foreign  corporation  author- 


ized to  do  business  in  this  state,  has  no 
authorized  capital  stock,  then  in  such 
case  each  and  every  corporation  or  as- 
sociation so  incorporated  or  doing 
business  in  this  state  shall  pay  a  fran- 
chise fee  of  five  dollars.  All  contracts 
made  in  this  state  after  the  first  day  of 
January,  1894,  by  any  corporation  which 
has  not  first  complied  with  the  provisions 
of  this  Act  shall  be  wholly  void,"  is  void 
as  to  itinerant  commission  vendors  repre- 
senting a  manufacturer  of  implements 
doing  business  in  another  state.  The 
fact  that  the  statute  does  not  discriminate 
against  ioreign  corporations  does  not 
exempt  it  from  the  charge  of  being  an 
interference  with  interstate  commerce,  and 
the  fact  that  the  company  has  a  ware- 
house within  the  state,  where  it  stores 
its  implements,  and  the  necessary 
"  repairs  "  or  parts  of  the  machines  which 
it  manufactures,  and  sends  there  for  sale, 
in  order  that  it  might  meet  the  demands 
of  those  having  its  machines  to  supply 
such  repairs  or  parts,  is  immaterial. 
Aultman  v.  Holder,  (1895)  68  Fed.  469. 

Having   an   office  within   the    state. — 

The  business  of  a  foreign  corporation  was 
that  of  soliciting  orders  in  the  state  of 
New  York  through  agents.  When  orders 
were  obtained  thegoods  were  shipped  from 
the  factory  at  Westfield,  Massachusetts, 
to  the  purchasers.  In  the  carrying  on  of 
its  business  of  soliciting  and  obtaining 
such  orders  in  the  state  of  New  York,  the 
corporation  had  the  lease  of  an  office  in 
New  York  city  in  which  it  kept  samples 
of  the  value  of  about  four  thousand  dol- 
lars; and  it  also  kept  a  bank  account  in 
which  the  average  balance  was  three 
thousand  four  hundred  and  seventy 
dollars.  It  was  held  that  such  a  business 
could  not  be  taxed  in  the  state  of  New 
York.  People  i\  Roberts,  (1898)  27  App. 
Div.  456,  50  N.  Y.  S.  365. 


As  applied  to  purely  local  or  domestic  business — A  statute  imposing  a  tax 
upon  a  foreign  corporation  for  the  privilege  of  doing  business  therein,  of  a 
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per  cent  "  of  the  par  value  of  its  authorized  capital  stock  as  stated  in  its 
annual  certificate  of  condition ;  but  the  amount  of  such  excise  tax  shall  not 
in  any  one  year  exceed  the  sum  of  two  thousand  dollars/ '  is  valid  as 
applied  to  corporations  carrying  on  a  purely  local  and  domestic  business, 
quite  separate  from  their  interstate  transactions. 


Baltic  Min.  Co.  r.  Massachusetts, 
(1913)  231  U.  S.  68,  34  S.  Ct.  16,  58  U. 
S.  (L.  ed.)  127,  the  court  saying:  "The 
conclusion,  therefore,  that  the  authorized 
capital  is  only  used  as  a  measure  of  a  tax, 
in  itself  lawful,  without  the  necessary 
effect  of  burdening  interstate  commerce, 
brings  the  legislation  within  the  authority 
of  the  state.  So,  if  the  tax  is,  as  we  hold 
it  to  be,  levied  upon  a  legitimate  subject 
of  such  taxation,  it  is  not  void  because 
imposed  upon  property  beyond  the  state's 
jurisdiction,  for  the  property  itself  is  not 
taxed.  In  so  far  as  it  is  represented  in 
the  authorized  capital  stock  it  is  used 
only  as  a  measure  of  taxation,  and,  as 
we  have  seen,  such  measure  may  be  found 
in  property  or  in  the  receipts  from  prop- 
erty not  in  themselves  taxable." 

A  tax  upon  a  foreign  corporation  for 
the  privilege  of  doing  business  within  the 
state,  according  to  the  amount  of  its  bus- 
iness or  capital  without  the  state,  does 
not  operate  as  a  direct  interference  with 
the  interstate  commerce.  Horn  Silver 
Min.  Co.  t\  New  York,  (1892)  143  U.  S. 
317,  12  S.  Ct.  403,  36  U.  S.  (L.  ed.)  164. 
See  also  American  Smelting,  etc.,  Co.  v. 
People,   (1905)  34  Colo.  240,  82  Pac.  531. 

Subject  to  certain  limitations  as  respects 
interstate  and  foreign  commerce,  a  state 
may  impose  such  conditions  upon  per- 
mitting a  foreign  corporation  to  do  busi- 
ness within  its  limits  as  it  may  judge  ex- 
pedient, and  it  may  make  a  grant  or 
privilege  dependent  upon  the  payment  of 
a  specific  license  tax,  or  a  sum  propor- 
tioned to  the  amount  of  its  capital  used 
within  the  state.  New  York  v.  Roberts, 
(1898)  171  U.  S.  661,  19  S.  Ct.  658,  43 
U.  S.  (L.  ed.)  323. 

A  state  cannot  tax  a  foreign  corporation 
whose  business  in  such  state  is  exclusively 
that  of  interstate  commerce,  for  the  privi- 
lege of  transacting  that  business  in  the 
state.  But  one  engaged  both  in  the  busi- 
ness of  state  and  interstate  transportation 
is  subject  to  taxation  in  common   with 


domestic  corporations.  People  r.  Wemple, 
(1893)    138  N.  Y.  7,  33  N.  E.  720,  19  L. 

R.  A.  694.  See  also  People  t\  Wemple, 
(1892)    131  N.  Y.  64,  29  N.  E.   1002,  27 

Am.  St.  Rep.  542,  and  People  v.  Wemple, 
(1889)   117  N.  Y.  136,  22  N.  E.  761,  as  to 

capital  employed  in  the  state. 

A  state  has  the  right  to  regulate  its 
internal  commerce,  and. a  license  required 
of  a  foreign  corporation  for  the  privilege 
of  doing  business  within  its  limits  is  not 
a  regulation  of  commerce.  State  t\  Ham- 
mond Packing  Co.,  (1903)  110  La.  180,  34 
So.  368,  98  Am.  St.  Rep.  459. 

When  a  corporation  organized  under  the 
laws  of  the  state  of  New  Jersey  is  en- 
gaged partly  in  domestic  or  intrastate 
business  in  the  state  of  New  York  and 
partly  in  foreign  and  interstate  commerce, 
the  power  of  taxation  upon  the  domestic 
commerce  and  the  privilege  of  doing  it 
when  carried  on  within  the  state  of  New 
York,  are  within  the  competency  of  the 
state,  and  the  power  to  prescribe  the  basis 
of  its  measurement  being  also  in  its 
competency,  it  follows  that  statutes  im- 
posing and  measuring  the  tax  must  be 
considered,  as  they  may  be,  as  not  tran- 
scending the  legislative  power  of  the 
state.  People  v.  Roberts,  (1899)  36  App. 
Div.  598,  55  N.  Y.  S.  958,  affirmed  (1901) 
167  N.  Y.  617,  60  N.  E.  1117. 

A  statute  which  requires  the  payment 
by  foreign  corporations  of  an  excise  tax 
for  the  right  to  carry  on  business  within 
the  state,  that  is,  intrastate  business, 
which  tax  is  based  upon  an  ascending 
scale,  starting  with  the  sum  of  $10  on  a 
$5,000  corporation,  and  ascending  at  stated 
amounts  until  the  largest  possible  corpo- 
ration is  required  to  pay  a  fee  of  $150, 
is  not  invalid  as  imposing  a  burden  on 
interstate  commerce.  Northern  Pac.  R.  Co. 
f.  Gifford,  (1913)  25  Idaho  196f  136  Pac. 
1131.  To  the  contrary,  see  H.  K.  Mul- 
ford  Co.  v.  Curry,  (1912)  163  Cal.  276, 
125  Pac.  236. 


(11)  Taxation  of  Stock  of  Foreign  Corporations. —  A  statute  taxing  all 
shares  of  stock  in  foreign  corporations,  owned  by  inhabitants  of  the  state, 
while  the  property  of  domestic  corporations  is  taxed  in  similar  cases,  is  not 
contrary  to  the  commerce  clause. 

Darnell  v.  Indiana,   (1912)  226  U.  S.  390,  33  S.  Ct.  120,  57  U.  S.   (L.  ed.)   267. 
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(12)  Fee  for  Filing  Articles  of  Incorporation. — A  statute  imposing  a 
fee  for  filing  articles  of  incorporation,  or  consolidation  of  corporations,  is 
not  a  tax  on  interstate  commerce  or  upon  the  right  to  carry  on  the  business 
of  interstate  commerce,  but  a  tax  upon  the  right  to  incorporate.  The  state 
is  not  required  to  authorize  the  formation  of  a  corporation,  or  consolidation 
of  two  or  more  corporations ;  and  if  it  does  give  authority  to  form  corpora- 
tions or  consolidations,  it  may  impose  such  conditions  as  it  sees  fit. 

Chicago,  etc.,  R.  Co.  v.  State,   (1899)    153  Ind.  134,  51  N.  E.  924. 

(13)  Taxation  of  Goods  from  Other  States  or  Abroad  a*  Property  — 
(a)  In  General —  Merchandise  once  sold  by  the  importer  is  taxable  as  other 
property. 


Waring  t?.  Mobile,  (1868)  8  Wall.  122, 
19  U.  S.  (L.  ed.)  342,  wherein  the  court 
said :  "  Sales  by  the  importer  are  held 
to  be  exempt  from  state  taxation,  because 
the  importer  purchases,  by  the  payment 
of  the  duty,  a  right  to  dispose  of  the 
merchandise  as  well  as  to  bring  it  into 
the  country,  and  because  the  tax,  if  it 
were  held  to  be  valid,  would  intercept  the 
import,  as  an  import,  in  the  way  to  be- 
come incorporated  with  the  general  mass 
of  property,  and  would  deny  it  the  privi- 
lege of  becoming  so  incorporated  until  it 
should  have  contributed  to  the  revenue 
of  the  state." 

The  evident  purpose  of  the  commerce 
provision  of  the  Federal  Constitution  is  to 
prevent  any  state  from  discriminating 
against  the  products  of  another  state; 
and  it  was  not  intended  to  prohibit  a 
state  in  which  goods  are  grown  or  manu- 


factured from  placing  such  reasonable 
burdens  of  taxation  upon  same  as  are 
necessary  for  the  support  and  mainte- 
nance of  such  state.  American  Mfg.  Co. 
v.  St.  Louis,  (1911)  238  Mo.  267,  142 
S.  W.  297. 

This  provision  does  not  prohibit  a  state 
from  taxing  articles  brought  from  an- 
other state  so  long  as  there  is  no  dis- 
crimination against  the  products  of  other 
states  or  the  rights  of  its  citizens.  Myers 
v.  Baltimore  County,  (1896)  83  Md.  389, 
35  Atl.   144,  55  Am.  St.  Rep.  349. 

Coal  which  has  arrived  at  its  destina- 
tion and  is  offered  for  sale  is  subject  to 
state  taxation.  Pittsburg,  etc.,  Coal  Co.  r. 
Bates,  (1888)  40  La.  Ann.  226,  3  So.  642, 
8  Am.  St.  Rep.  519.  See  also  Brown  t?. 
Houston,    (1881)    33  La.  Ann.   843. 


(b)   Taxation  of  Goods  in  Original  Packages  as  Property — The  several 

states  have  the  power,  after  goods  have  arrived  at  their  destination  and  have 
not  been  sold  in  the  original  package,  to  tax  them,  without  discrimination, 
like  other  property  situated  within  the  state. 


American  Steel,  etc.,  Co.  v.  Speed, 
(1904)  192  U.  S.  520,  24  S.  Ct.  365,  48 
U.  S.  ( L.  ed. )  538,  wherein  the  court  said : 
"Assuming  that  the  goods  concerning 
which  the  state  taxes  in  this  case  were 
levied  were  in  the  original  packages  and 
had  not  been  sold,  if  the  bringing  of  the 
goods  into  Tennessee  from  another  state 
constituted  an  importation,  in  the  con- 
stitutional signification  of  that  word,  it 
is  clear  they  could  not  be  directly  or  in- 
directly taxed.  But  the  goods  not  having 
been  brought  from  abroad,  they  were  not 
imported  in  the  legal  sense  and  were  sub- 
ject to  state  taxation  after  they  had  reached 
their  destination  and  whilst  held  in  the 
state   for   sale.     This    is   as   conclusively 


foreclosed  by  the  decisions  of  this  court  as 
is  the  doctrine  resting  upon  the  decision  in 
Brown  t\  Maryland,  (1827)  12  Wheat. 
(U.  S.)  419;  Woodruff  v.  Parham,  (1868) 
8  Wall.  (U.  S.)  123;  Browne  t\  Houston, 
(1885)  114  U.  S.  622.  The  doctrine  upon 
which  the  "cases  rest  was  this,  that  '  im- 
ports/ in  the  constitutional  sense,  em- 
braces only  goods  brought  from  a  foreign 
country,  and  consequently  does  not  include 
merchandise  shipped  from  one  state  to  an- 
other. The  several  states,  therefore,  not 
being  controlled  as  to  such  merchandise 
by  the  prohibition  against  the  taxation  of 
imports,  it  was  held  that  the  states  had 
the  power,  after  the  goods  had  reached 
their  destination  and  were  held  for  sale, 
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to  tax  them,  without  discrimination,  like 
other  property  situated  within  the  state. 
Those  two  cases,  decided,  the  one  more 
than  thirty-five  and  the  other  more  than 
eighteen  years  ago,  are  decisive  of  every 
contention  urged  on  this  record  depend- 
ing on  the  import  and  the  commerce  clause 
i*f  the  Constitution  of  the  United  States. 
The  doctrine  which  the  two  cases  an- 
nounced has  never  since  been  questioned. 
It  has  become  the  basis  of  taxing  power 
exerted  for  years,  by  all  the  states  of  the 
Union.  The  case  themselves  have  been 
approvingly  referred  to  in  decisions  in 
this  court  too  numerous  to  be  cited,  and 
we  therefore  content  ourselves  by  men- 
tioning two  of  the  cases  where  the  doc- 
trine was  restated.  Emert  v.  Missouri, 
(1895)  166  U.  S.  296;  Kelley  v.  Rhoads, 
(1903)  188  U.  S.  1.  But  it  is  strenuously 
insisted  that  the  principle  of  the  cases  re- 
ferred to,  reiterated  again  and  again  and 
uniformly  followed  for  so  long  a  period  of 
time,  has  been  by  inevitable  implication 
overruled  by  the  cases  of  Leisy  v.  Hardin, 
(1890)  135  U.  S.  100 j  Lyng  i\  Michigan, 
(1890)  135  U.  S.  161,  and  other  cases  rest- 
ing on  the  rule  expounded  in  those  cases. 
We  might  well  leave  the  unsoundness  of 
the  proposition  to  be  demonstrated  by 
what  we  have  previously  said,  and  also 
by  the  fact  that  in  Leisy  t\  Hardin,  and 
Lyng  v.  Michigan,  and  most  of  the  sim- 
ilar cases  relied  on,  the  decisions  in  Wood- 
ruff v.  Parham,  (1868)  8  Wall.  (U.  S.) 
123,  and  Brown  v.  Houston,  (1885)  114 
U.  S.  622,  were  referred  to  without  even 
an  intimation  that  those  cases  were 
deemed  to  be  overruled  or  even  qualified. 
The  earnestness  with  which  the  conten- 
tion is  pressed  induces  us,  however,  briefly 
to  point  out  the  misconception  upon  which 
it  rests.  It  results  from  assuming  that 
the  rule  which  governs  in  a  case  where 
there  is  an  absolute  prohibition  is  appli- 
cable where  no  such  prohibition  obtains. 
Brown  r.  Maryland,  (1827)  12  Wheat. 
(U.  S.)  419,  illustrates  the  first  of  these 
cases,  while  Woodruff  v.  Parham,  (1868) 
8  Wall.  (U.  S.)  123;  Brown  t?.  Houston, 
(1885)  114  U.  S.  622;  Leisy  f\  Hardin, 
(1890)  135  U.  S.  100;  Lyng  v.  Michigan, 
(1890)  135  U.  S.  161,  are  examples  of  the 
other.  Thus,  in  Brown  v.  Maryland,  there 
was  an  absolute  want  of  power  to  tax 
imports,  and  it  was  held  that  a  state  en- 
actment which  operated  to  tax  imports, 
whether  directly  or  indirectly,  was  within 
the  positive  prohibition.  In  other  words, 
that  imports  could  not  be  taxed  at  all 
until  they  had  completely  lost  their  char- 
acter as  such.  Woodruff  v.  Parham  and 
Brown  v.  Houston,  on  the  other  hand,  so 
far  as  interstate  commerce  was  concerned, 
dealt  with  no  positive  and  absolute  inhibi- 
tion against  the  exercise  of  the  taxing 
power,  but  determined  whether  a  partic- 
ular exertion  of  that  power  by  a  state  so 
operated  upon  interstate  commerce  as  to 
amount  to  a  regulation  thereof,  in  con- 


flict with  the  paramount  authority  con- 
ferred upon  Congress.  In  order  to  fix  the 
period  when  interstate  commerce  ter- 
minated, the  criterion  announced  in  Brown 
v.  Maryland,  that  is,  sale  in  the  origi- 
nal packages  at  the  point  of  destination, 
was  applied.  The  court,  therefore,  con- 
ceded that  the  goods  which  were  taxed 
had  not  completely  lost  their  character  as 
interstate  commerce,  since  they  had  not 
been  sold  in  the  original  packages.  As, 
however,  they  had  arrived  at  their  des- 
tination, were  at  rest  in  the  state,  were 
enjoying  the  protection  which  the  laws 
of  the  state  afforded,  and  were  taxed 
without  discrimination  like  all  other  prop- 
erty, it  was  held  that  the  tax  did  not 
amount  to  a  regulation  in  the  sense  of  the 
Constitution,  although  its  levy  might  re- 
motely and  indirectly  affect  interstate 
commerce.  In  Leisy  v.  Hardin  and  Lyng 
t\  Michigan  the  same  question  in  a  differ- 
ent aspect  was  presented.  The  goods  had 
reached  their  destination,  and  the  ques- 
tion was  not  the  power  of  the  state  to 
tax  them,  but  its  authority  to  treat  the 
goods  as  not  the  subjects  of  interstate 
commerce  and  to  prohibit  their  introduc- 
tion or  sale.  This  was  held  to  be  a  regu- 
lation within  the  constitutional  sense,  and 
therefore  void.  The  cases,  therefore,  did 
not  decide  that  interstate  commerce  was 
to  be  considered  as  having  completely  ter- 
minated at  one  time  for  the  purposes  of 
import  taxation,  and  at  a  different  period 
for  the  purpose  of  interstate  commerce. 
But  both  cases,  whilst  conceding  that  in- 
terstate commerce  was  completely  ter- 
minated only  after  the  sale  at  the  point 
of  destination  in  the  original  packages, 
were  rested  upon  the  nature  and  opera- 
tion of  the  particular  exertion  of  state 
authority  considered  in  the  respective 
case8.,,  Affirming  (1903)  110  Tenn.  524,  75 
S.  W.  1037,  100  Am.  St.  Rep.  814. 

If  imported  goods  are  assessed  for  tax- 
ation before  they  cease  to  be  imports,  that 
is,  while  in  the  original  packages  and  be- 
fore they  have  by  the  act  of  the  importer 
become  incorporated  in  the  mass  of  the 
property  of  the  state,  and  are  held  for 
use  or  sale,  the  assessment  of  a  tax  by 
the  state  is  void.  May  t\  New  Orleans, 
(1900)  178  U.  S.  501,  20  S.  Ct.  976,  44 
U.  S.  (L.  ed.)  1165,  affirming  (1899)  51 
La.  Ann.  1064,  25  So.  959. 

Goods  imported  from  foreign  countries, 
still  owned  by  the  original  importer,  and 
still  in  the  original,  unbroken  packages  in 
which  the  same  were  imported,  upon  which 
the  United  States  duties  have  been  paid, 
and  no  longer  in  bonded  warehouses,  but 
in  warehouses  or  stores  of  such  importer, 
are  not  sub'ect  to  general  state  tax.  In  re 
Pitkin,  (1901)  193  111.  269,  61  N.  E.  1048. 
See  also  In  re  Doane,  (1902)  197  I1L  376, 
64  N.  &  377. 
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Goods  imported  from  foreign  countries 
are  not  subject  to  state  taxation  while 
remaining  in  the  original  cases,  unbroken 
and  unsold,  in  the  handB  of  the  importer, 
whether  the  tax  be  imposed  upon  the  goods 


as  imports  or  upon  the  goods  as  part  cf 
the  general  property  of  the  citizens  of  the 
state  which  is  subjected  to  an  ad  valorem 
tax.  Gerdan  f>.  Davis,  (1901)  67  N.  J.  L. 
89,  50  Atl.  586. 


(14)  License  Tax  on  Sale  of  Goods  in  Original  Package. —  The  exaction 
of  a  license  tax  for  permission  to  sell  goods  in  the  bale  or  package  in  which 
they  are  imported  is  an  interference  with  the  power  of  Congress  to  regulate 
commerce  with  foreign  nations. 


Low  v.  Austin,  (1871)  13  WalL  33,  20 
U.  S.   (L.  ed.)   517. 

So  long  as  goods  imported  into  one  of 
the  United  States  from  a  foreign  country 
remain  in  the  original  unbroken  package, 
the  manufacturer  may  sell  the  same  in 
that  form  without  first  taking  out  a  li- 
cense from  the  at  ate  authorities.  State 
V.  Shapleigh,  (1858)   27  Mo.  344. 

Absence  of  discrimination  does  not  vali- 
date tax. — A  requirement  of  equality  of 
taxation  on  the  imported  and  home  arti- 
cle would  be  no  protection  against  such 
taxation  as  would  seriously  check,  if  it 
did  not  destroy,  commerce  between  the 
states,  and  would  impair,  to  the  point  al- 
most of  rendering  its  benefits  nugatory, 
the  domestic  good  results  of  the  union  of 
the  states.  American  Fertilizing  Co.  t\ 
Board  of  Agriculture,  (1890)  43  Fed.  613. 
See  also  In  re  Wilson,  ( 1900)  10  N.  M.  36, 
60  Pac.  73,  48  L.  R.  A.  417. 

Sales  by  agent  on  commission. — An 
agent  or  a  commissioner  domiciled  in  the 
state,  receiving  property  and  consignments 
from  another  state  for  sale  on  commis- 
sion, cannot  be  taxed  on  the  amount  of 
the  gross  sales  of  the  goods  in  their  orig- 
inal form  or  packages,  where  he  accounts 
to  the  owner,  a  nonresident,  for  the  price 
obtained,  less  his  commissions  for  making 
the  sale.  State  v.  Kennedy,  (1867)  19 
La.  Ann.  397. 

Sale  of  liquors* — A  state  statute  requir- 
ing "  all  importers  of  foreign  articles  or 
commodities,  of  dry  goods,  wares,  or  mer- 
chandises, by  bale  or  package,  or  of  wine, 
rum,  brandy,  whiskey,  and  other  distilled 
spirituous  liquors,  etc.,  and  other  persons 
selling  the  same  by  wholesale,  bale  or  pack- 
age, hogshead,  barrel,  or  tierce,"  to  take 
oilt  a  license  before  they  are  authorized 
to  sell,  is  repugnant  to  this  clause.  It 
is  in  conflict  with  the  Act  of  Congress 
which  authorizes  importation.  Brown  v. 
Maryland,  (1827)  12  Wheat.  436.  6  U.  S. 
(L.  ed.)  678.  See  also  Charleston  v. 
Ahrens,  (1850)  4  Strobh.  L.  (S.  C.)  241; 
Jones. v.  Ilard,   (1860)   32  Vt.  481. 


By  agent. — A  conviction  cannot  be  had 
for  selling  liquor  without  a  license  or  in 
violation  of  a  local  prohibitory  law  when 
the  evidence  shows  that  the  liquor  sold 
was  imported  into  the  state  from  another 
state,  and  was  sold  by  the  defendant  as 
the  agent  of  the  importer  in  the  original 
packages  in  which  it  was  shipped.  Keith 
r.  State,  (1890)  91  Ala.  2,  8  So.  353,  10 
L.  R.  A.  430. 

Effect  of  Act  of  Congress  of  Aug.  8, 
1890. — A  municipal  ordinance  imposing  a 
license  of  one  hundred  dollars  per  annum 
upon  a  depot  or  agency  for  the  storage  of 
beer  is  a  revenue  and  not  a  police  regu- 
lation, and  cannot  be  enforced  against  an 
agency  or  depot  for  the  storage  of  beer 
imported  from  another  state  while  in  orig- 
inal packages,  as  it  does  not  conform  to 
the  provisions  of  the  Act  of  Congress  of 
Aug.  8,  1890,  that  the  right  of  the  Bhipper 
of  beer  to  sell  the  same  in  the  original 
packages  "  shall,  upon  arrival  in  such 
state  or  territory,  be  Bubject  to  the  oper- 
ation and  effect  of  the  laws  of  such  state 
or  territory  enacted  in  the  exercise  of  its 
police  .powers."  Pabst  Brewing  Co.  c. 
Terre  Haute,  (1899)  98  Fed.  331.  See 
also  supra,  p.  624  et  seq. 

Sale  of  cigarettes. — A  West  Virginia 
statute,  which  requires  license  fee*  or 
taxes  to  be  paid  for  carrying  on  the  dif- 
ferent trades,  acts,  and  occupations  men- 
tioned therein,  and  provides:  "On  every 
license  to  sell  at  retail  domestic  wines,  ale, 
beer,  or  drinks  of  like  nature,  one  hun- 
drei  dollars,  or  to  sejl  at  retail  cigarettes 
or  cigarette  paper,  five  hundred  dollars," 
so  far  as  it  applies  to  cigarettes  imported 
from  another  state  into  the  state  of  West 
Virginia,  and  sold  by  the  importer  within 
that  state,  in  the  original  packages,  is  a 
burden  upon  commerce  among  the  states, 
and  to  that  extent  in  violation  of  the 
commercial  clause  of  the  Constitution; 
and  so  far  as  it  relates  to  cigarettes  manu- 
factured in  another  state  and  by  the  man- 
ufacturer sent  into  West  Virginia  in  the 
original  packages,  for  sale  by  the  agent  of 
the  manufacturer,  and  so  sold  in  such 
packages  by  such  agent,  it  is  for  the  same 
reason  inoperative  and  void.    In  re  Minor, 
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(1895)  69  Fed.  233,  in  which  the  court 
said :  "  It  will  be  kept  in  mind  that  the 
state,  by  this  legislation,  is  not  taxing 
the  property  imported  by  the  petitioner, 
as  it  does  other  property  within  its  limitB, 
by  a  general  and  uniform  tax  rate,  but 
that  this  tax  is  imposed  for  the  privilege 
of  selling  the  imported  articles,  and  is, 
as  to  them,  special  and  additional."  See 
also  State  tf.  Goetze,  (1897)  43  W.  Va. 
495,  27  S.  E.  225,  64  Am.  St.  Rep.  871. 
But  see  In  re  May,  (1897)  82  Fed.  426, 
in  which  case  the  court,  commenting  on 
the  above  case,  said :  "In  that  decision 
the  learned  judge  states  *  that  it  is  only  by 
the  sale  of  the  imported  article  that  it 
becomes  mingled  with  the  other  property 
within  the  state.'  I  am  sure  this  posi- 
tion cannot  be  maintained.  In  the 
case  of  Brown  v.  Houston,  (1885)  114 
U.  S.  622,  the  Supreme  Court  said,  of 
a  tax  imposed  upon  a  certain  lot  of  coal 
shipped  from  Pennsylvania  and  still  in 
the  boats  in  which  it  was  shipped,  and 
still  owned  by  parties  in  the  state  from 
which  it  was  shipped:  'It  was  imposed 
after  the  coal  had  arrived  at  its  destina- 
tion and  was  put  up  for  sale.  The  coal 
had  come  to  its  place  of  rest  for  final  dis- 
posal or  use,  and  was  a  commodity  in  the 
market  of  New  Orleans.  It  might  con- 
tinue in  that  condition  for  a  year  or  two 
years  or  only  for  a  day.  It  had  become  a 
part  of  the  general  mass  of  property  in 
the  state.'" 

Sale   of  coal  oil  and  its  products. — A 
New  Mexico  territorial  statute,  imposing  a 


tax  on  the  sale  of  coal  oil  and  its  products, 
is  in  contravention  of 'this  clause  so  far  as 
it  applies  to  the  business  of  one  engaged 
in  the  buying  of  coal  oil  from  the  pro- 
ducers thereof  without  the  territory,  and 
shipping  the  same  into  the  territory  for 
distribution  and  sale,  such  sales  being  in 
original  packages.  The  fact  that  the  Act 
provided  for  a  like  license  for  the  sale  of 
oil  produced  within  the  territory  does  not 
take  such  business,  which  is  interstate, 
out  of  the  protection  of  the  Constitution. 
In  re  Wilson,  (1900)  10  N.  M.  36,  60  Pac. 
73,  48  L.  R.  A.  417. 

Sale  of  drugs. — An  Iowa  statute  provid- 
ing that  "  any  itinerant  vendor  of  any 
drug,  nostrum,  ointment,  or  appliance  of 
any  kind  intended  for  the  treatment  of  dis- 
eases or  injury,  who  shall  by  writing  or 
printing  or  by  any  other  method  publicly 
profess  to 'cure  or  treat  diseases  or  injury 
or  deformity  by  any  drug,  nostrum,  or 
manipulation,  or  other  expedient,  shall 
pay  a  license  of  one  hundred  dollars  per 
annum,  to  be  paid  to  the  treasurer  of 
the  commission  of  pharmacy,"  is  valid  as 
to  sales  made  by  an  agent  of  original 
packages  of  medicines  received  from  hia 
principal  in  another  state.  The  right  to 
sell  in  original  packages  medicine  brought 
into  the  state  from  another  state  does  not 
h*  elude  the  right  to  have  it  sold  by  an  un- 
licensed itinerant,  who,  to  makes  sales, 
professes  knowledge  of  the  art  of  healing. 
State  v.  Wheelock,  (1895)  95  la.  581, 
64  N.  W.  620,  58  Am.  St.  Rep.  442,  30 
L.  R.  A.  429. 


(15)  Tax  on  Merchants  and  Peddlers. — A  statute  which  requires  a 
peddler  to  take  out  a  license,  and  in  default  thereof  subjects  him  to  a  pen- 
alty, is  a  valid  exercise  of  the  power  of  the  state  over  persons  and  business 
within  its  borders  as  applied  to  one  who  offers  for  sale  machines  which  he 
has  with  him  at  the  time,  the  dealings  being  neither  accompanied  nor  fol- 
lowed by  any  transfer  of  goods,  or  of  any  order  for  their  transfer,  from 
one  state  to  another. 


Emert  v.  Missouri,  ( 1895)  156  U.  S.  311, 
15  S.  Ct.  367,  39  U.  S.  (L.  ed.)  430; 
affirming  State  •£.  Emert,  (1890)  103  Mo. 
241,  16  S.  W.  81,  23  Am.  St.  Rep.  874, 
11  L.  R.  A.  219.  Sec  also  Ex  parte 
Crowder,  (1909)  171  Fed.  250;  State  u. 
Snoddy,  (1895)  128  Mo.  523,  31  S.  W.  36; 
State  t7.  Parsons,  (1894)  124  Mo.  436,  27 
S.  W.  1102,  46  Am.  St.  Rep.  457;  State 
t>.  Smithson,  (1891)  106  Mo.  149,  17 
S.  W.  221. 

A  municipal  ordinance  imposing  a  li- 
cense on  hawkers  and  peddlers  does  not 
interfere  with  interstate  commerce  in  the 
case  of  a  peddler  of  chairs,  imported  into 
the  state  before  his  employment  begins, 


even  though  the  sale  by  him  is  conditional 
and  the  title  remains  in  the  foreign  owner. 
South  Bend  v.  Martin,  (1895)  142  Ind.  32, 
41  N.  E.  315,  29  L.  R.  A.  531. 

A  citizen  of  another  state  bringing 
goods,  wares,  and  merchandise  into  the 
state  for  the  purpose  of  peddling  them,  is 
required  to  pay  the  peddler's  license, 
and  the  statute  imposing  such  a  tax  does 
not  violate  this  clause.  Rash  f.  Farley, 
(1891)  91  Ky.  344,  15  S.  W.  862,  34  Am. 
St.  Rep.  233.  See  also  In  re  Abel,  (1904) 
70  Idaho  288,  77  Pac.  621. 

One  who  engages  on  his  own  account  In 
the  business  of  buying  and  selling  sew- 
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ing  machines  is  not  engaged  in  interstate 
commerce,  notwithstanding  the  machines 
were  manufactured  in  another  state  than 
that  of  sale,  and  is  required  to  pay  the 
license  tax  prescribed  by  state  statute. 
State  v.  Wessell,  (1891)  109  N.  C.  735,  14 
S.  E.  391. 

One  who  is  engaged  in  the  business  of 
exhibiting  and  offering  certain  goods  man* 
ufactured  in  other  states  for  sale,  from 
door  to  door,  for  cash  or  on  the  instal- 
ment plan,  is  not  engaged  in  interstate 
commerce,  but  must  take  out  a  license  as 
a  hawker  or  peddler,  under  the  state  law. 
Com.  v.  Dunham,  (1899)  191  Pa.  St.  73, 
43   Atl.    84.     See   also  Com.   v.    Harmel, 

(1895)  166  Pa.  St.  89,  30  Atl.  1036,  27 
L.  R.  A.  388;  Com.  v.  Gardner,  (1890) 
133  Pa.  St.  284,  19  Atl.  550,  17  Am.  St. 
Rep.  645,  7  L.  R.  A.  666;  Com.  v.  Rearick, 

(1904)  26  Pa.  Super.  Ct.  384,  as  to  a 
peddler  delivering  goods  after  breaking 
the  original  package. 

One  engaged  in  peddling  goods  previ- 
ously shipped  to  him  from  his  employers, 
residents  in  another  state,  is  not  engaged 
in  interstate  commerce,  and  must  take 
out  a  license  required  by  state  law  as 
a  peddler.  Saulsbury  t\  State,  (1901) 
43  Tex.  Crim.  90,  63  S.  W.  568,  96  Am. 
St.  Rep.  837.  See  also  Em  p.  Butin, 
(1889)  28  Tex.  App.  304,  13  S.  W.  10. 
But  see  Kirkpatrick  v.  State,  (1901)  42 
Tex.  Crim.  459,  60  S.  W.  762. 

Ruling  upon  particular  statutes. — An 
Arkansas  statute  providing  that  "  there 
shall  be  levied  and  collected  as  a  state  tax, 
the  sum  of  one  hundred  dollars  upon  each 
and  every  clock  peddler,  each  and  every 
agent  for  the  sale  of  lightning  rods,  and 
stove-range  agents,  doing  business  in  this 
state  for  the  term  of  one  year  or  less," 
is  applicable  to  drummers  selling  stove 
ranges  which  are  already  within  the  state, 
having  been  shipped  into  the  state  and 
placed  in  a  storehouse  for  future  sale. 
Hynes  t>.  Briggs,   (1890)    41  Fed.  469. 

A  Florida  statute  imposing  a  license  on 
hawkers  and  peddlers  is  not  invalid  as  to 
a  peddler  selling  goods,  wares,  and  mer- 
chandise brought  into  the  state  for  the 
purpose  of  sale  at  retail,  which  were  not 
sold  in  original  packages,  the  deliveries 
being  made  at  the  time  of  taking  the  or- 
ders, or  all  the  negotiations  prior  to  and 
attending  the  sales  being  had  with  refer- 
ence to  goods  then  present  in  the  state. 
Hall  v.  State,  (1897)  39  Fla.  637,  23  So. 
119. 

An  Indiana  statute  which  requires  a  li- 
cense fee  to  be  paid  by  traveling  mer- 
chants and  peddlers  who  are  not  residents 
of  the  state,  to  vend  foreign  merchandise, 
is  not  in  conflict  with  this  clause.     Sears 


r.  Warren  County,  (1871)  36  Ind.  267. 
See  also  Beall  v.  State,  (1835)  4  Blackf. 
(Ind.)    107. 

A  Louisiana  statute  imposing  a  license 
on  transient  persons  doing  business  within 
the  state,  and  selling  goods  brought  from 
other  states,  does  not  violate  this  clause. 
Cole  v.  Randolph,  (1879)  31  La.  Ann.  535. 

A  Maine  statute  imposing  a  license  on 
the  business  of  an  itinerant  peddler  going 
about  from  place  to  place,  having  his  goods 
with  him,  exposing  them  for  sale  and 
selling  them,  does  not  violate  this  clause, 
State  v.  Montgomery,  (1899)  92  Me.  440, 
43  Atl.  13. 

A  Maryland  statute  providing  that  "  no 
person  or  corporation,  other  than  the 
grower,  maker,  or  manufacturer,  shall  bar- 
ter or  sell,  or  otherwise  dispose  of,  or 
shall  offer  for  sale  any  goods,  chattels, 
wares,  or  merchandise  within  this  state, 
without  first  obtaining  a  license  in  the 
manner  herein  prescribed, "  is  valid.  Cor- 
son tp.  State,  (1881)  57  Md.  266,  on  which 
statute  the  court  said :  "  It  is  not  a  tax 
upon  the  goods  constituting  the  capital 
stock  of  the  person  obtaining  the  license; 
but  the  legislature  in  regulating  the  rate 
or  cost  of  the  license,  has  adopted  as  a 
standard  the  amount  or  value  of  the  stock 
in  trade  of  the  dealer.  Domestic  traders 
are  required  to  pay  the  same  rate  of  li- 
cense. This  is  imposed  on  them  as  a  tax 
upon  their  occupation  or  business  as  ven- 
dors of  goods;  it  is  not,  and  has  never 
been  considered  as  a  tax  upon  their  stock 
of  goods  as  property;  for  that  is  taxed 
under  our  general  laws  as  property  within 
the  state.  So  where  a  person  not  residing 
within  the  state,  who  wishes  to  carry  on 
the  same  business  within  its  limits,  is  re- 
quired to  pay  the  same  rate  of  license,  reg- 
ulated by  the  same  standard,  it  cannot  be 
successfully  maintained  that  the  license 
is  a  tax  upon  his  stock  of  merchandise, 
situated  in  the  state  in  which  he  resides.*9 

A  Massachusetts  statute  imposing  a  li- 
cense tax  on  "  every  hawker,  peddler,  or 
petty  chapman,  or  other  person,  going 
from  town  to  town,  or  from  place  to  place, 
or  from  dwelling  house  to  dwelling  house, 
in  the  same  town,  either  on  foot,  or  with 
one  or  more  horses,  or  otherwise  carrying 
for  sale,  or  exposing  to  sale,  anv  goods," 
etc.,  is  valid.  Com.  t\  Obex,  (1853)  12 
Cush.   (Mass.)   493. 

A  North  Dakota  statute  entitled  "An 
act  taxing  the  occupation  of  hawkers  and 
peddlers  "  is  not  invalid  as  applied  to  one 
engaged  in  the  business  of  peddling,  bar- 
tering, and  exchanging  goods,  wares,  and 
merchandise,  and  for  such' purpose  travel- 
ing from  place  to  place,  carrying  and  offer- 
ing and  exposing  goodB  to  sell.    In  re  lap- 
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sehitz,    (1903)    14  N.  D.   622,  95  N.  W. 
Rep.    157. 

A  Virginia  statute  imposing  a  license 
tax  on  agents  selling  manufactured  im- 
plements or  machines  19  not  invalid  as  ap- 
plied to  agents  carrying  implements  manu- 


factured in  other  states  and  Belling  direct 
to  customers.  American  Harrow  Co.  v. 
Shaffer,  (1895)  68  Fed.  757,  appeal  dis- 
missed for  want  of  jurisdiction,  (1897) 
166  U.  S.  718,  17  S.  Ct.  991,  41  U.  S. 
(L.  ed.)   1187. 


Though  a  statute  refers  to  the  business  of  peddling,  and  requires  the  pay- 
ment of  a  license  tax  to  engage  in  such  business,  it  is  invalid  as  applied  to 
persons  who  travel  in  vehicles  with  samples  of  goods  for  which  they  take 
orders  and  which  are  shipped  on  such  orders  from  another  state  on  the 
credit  of  the  purchaser. 


Crenshaw  v.  Arkansas,  (1913)  227  U.  S. 
389,  33  S.  Ct.  294,  57  U.  S.  (L.  ed.)  565; 
Rogers  v.   Arkansas,    (1913)    227   U.   S. 


401,  33  S.  Ct.  298,  57  U.  S.  (L.  ed.)  569. 
See  also  infra,  p.  709,  Torn  on  Drummers, 
Canvassers,  and  Sample  Peddlers. 


A  uniform  tax  imposed  by  a  municipal  corporation  on  all  sales  made  in  it, 
whether  they  be  made  by  a  citizen  of  the  state  or  a  citizen  of  some  other 
state,  and  whether  the  goods  sold  are  the  produce  of  the  state  within  which 
the  municipal  ordinance  was  passed  or  some  other  state,  is  valid. 


Woodruff  t\.Parham,  (1868)  8  Wall. 
123,  19  U.  S.  (L.  ed.)   382. 

Where  original  packages  in  which  the 
goods  were  imported  have  been  broken  and 
the  goods  taken  therefrom  and  placed  in 
store  upon  sale,  thereby  becoming  mixed 
with  other  property,  they  become  subject 
to  the  taxing  power  of  the  state.  Peo- 
ple v.  Roberts,  (1899)  158  N.  Y.  167,  52 
N.  E.  1102. 

Tax  on  merchants'  purchases. — A  North 
Carolina  statute  imposing  a  tax  on  mer- 
chants and  dealers,  of  one-tenth  of  one 
per  centum  of  their  purchases,  is  not  a 
tax  on  property,  but  upon  the  occupation 
of  buying  and  selling  goods  in  the  state, 
and  is  not  in  conflict  with  this  clause, 
notwithstanding  the  merchandise  bought 
and  sold  is  purchased  from  persons  in 
other  states.  The  tax  is  not  on  the  business 
of  buying  goods  out  of  the  state,  but  on 
the  business  of  buying  and  selling  goods 
in  the  state  irrespective  of  the  place  of 
origin  of  the  goods;  and  the  extent  of  the 
purchases,  whether  "  in  or  out  of  the 
state/'  is  only  referred  to  as  a  basis  by 
which  to  measure  the  tax  which  shall  be 
levied  on  the  business  proportionate  with 
such  approximation  to  its  volume.  State 
r.  French,  (1891)  109  N.  C.  727,  14  S.  E. 
383,  26  Am.  St.  Rep.  590.  See  also  State 
v.  Stevenson,  (1891)  109  N.  G.  730,  14 
S.  E.  385,  26  Am.  St.  Rep.  595. 

Tax  on  sale  of  farm  products. — A  mu- 
nicipal   ordinance    which    by    its    terms 


makes  it*  unlawful  for  any  person  not  a 
resident  of  the  city  to  sell  farm  prod- 
ucts in  the  city,  without  obtaining  a  li- 
cense and  paying  therefor  the  sum  of  one 
hundred  dollars,  except  upon  premises 
leased  or  owned  by  such  person,  or  to  a 
person,  firm,  or  corporation  who  is  the 
lessee  or  owner  of  such  premises,  is  in- 
valid as  a  regulation  of  commerce  as  ap- 
plied to  a  person  not  a  resident  of  the 
state  and  not  a  lessee  or  owner  of  prem- 
ises in  the  city,  upon  which  a  sale  of  farm 
products  raised  in  another  state  was  made. 
Buffalo  v.  Reavey,  (1899)  37  App.  Div. 
231,  55  N.  Y.  S.  792,  in  which  case  the 
court  said:  "It  is  of  no  consequence, 
even .  if  the  ordinance  in  question  affects 
and  applies  with  equal  force  to  the  resi- 
dents and  citizens  of  the  state.  One  state, 
under  the  commerce  clause  of  the  Consti- 
tution, has  no  right  to  prohibit  the  im- 
portation into  that  state  of  an  article  of 
commerce  for  sale,  simply  because  it  may 
have  by  act  of  its  legislature  prohibited 
the  sale  of  such  article  by  its  own 
citizens." 

Selling  at  auction. — A  municipal  ordi- 
nance making  it  an  offense  for  any  person 
who  should  temporarily  reside  therein  to 
vend  at  auction  any  goods,  wares,  or  mer- 
chandise or  any  other  thing,  anywhere  in 
the  city,  or  engage  in  the  business  of 
itinerant  merchant  without  having  first 
obtained  a  license,  as  applied  to  one  en- 
gaged in  the  business  of  selling  goods  pur- 
chased at  assignee's  sale  and  other  bank- 
rupt sales,  some  in  that  state  and  soma  in 
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other  states,  is  not  invalid  as  an  inter- 
ference with  or  attempted  regulation  of 
commerce  between  the  states.  Carroliton 
tx  Bazzette,  (1806)  159  111.  287,  42  N.  E. 
837,  31  L.  R.  A.  522. 

License  to  sell  liquor  on  board  vessel. — 
The  owner  of  a  restaurant  and  saloon  on 
board  a  vessel  lying  in  navigable  waters 
between  two  states,  and  touching  at  navi- 
gable places  in  the  course  of  her  voyage, 
cannot  be  compelled  by  the  local  authori- 
ties of  any  of  those  places  to  pay  a  liquor 
tax  for  selling  spirits,  when  it  appears 
that  he  sold  liquors  only  on  board  the 
vessel.  State  ft  Frappart,  (1879)  31  La. 
Ann.  340. 

Sale  by  traveling  troupe. — A  Massa- 
chusetts statute  imposing  a  tax  on  itiner- 
ant vendors  who  are  denned  by  the  stat- 
ute to  be  all  persons  "  who  engage  in  a 
temporary  or  transient  business  in  this 
state,  either  in  one  locality  or  in  travel- 
ing from  place  to  place  selling  goods, 
wares,  and  merchandise,  and  who  for  the 
purposes  of  carrying  on  such  business  hire, 
lease,  or  occupy  any  building  or  struc- 
ture for  the  exhibition  and  sale  of  such 
goods,  wares,  and  merchandise/'  was  held 
not  to  be  invalid  as  applied  to  a  travel- 
ing troupe,  composed  of  Indians,  a  come- 
dian, and  a  physician,  which  gave  enter- 
tainments consisting  of  songs,  dances, 
farces,  Indian  ceremonies,  and  lectures. 
The  purpose  of  the  troupe  and  of  their 
entertainments  was  to  advertise  certain 
proprietary  medicines.  The  troupe  hired 
and  occupied  for  two  weeks  a  public  hall, 
and  there  offered  for  sale,  and  sold,  both 
during  the  entertainments,  which  were 
in  the  evenings,  and  during  the  day  time, 
bottles  of  the  medicine  to  such  parties  as 
called  for  them.  Com.  v.  Newhall,  (1895) 
164  Mass.  339,  41  N.  E.  647,  holding  that 
the  statute  was  not  a  revenue  statute, 
but  one  passed  under  the  police  power  of 
the  commonwealth,  for  tne  purpose  of 
preventing  and  punishing  fraud  in  sales 
by  itinerant  vendors. 

Rulings  upon  particular  statutes. — A 
Georgia  statute  providing:  "Upon  every 
sewing  machine  company  selling  or  deal- 
ing in  sewing  machines,  by  itself  or  its 
agents,  in  this  state,  and  upon  all  whole- 
sale dealers  in  sewing  machines  selling 
sewing  machines  manufactured  by  com- 
panies that  have  not  paid  the  tax  herein 
required,  two  hundred  dollars  for  each 
fiscal  year  or  fractional  part  thereof,  to 
be  paid  to  the  comptroller-general  at  the 
time  of  commencement  of  business;  and 
in  addition  to  the  above  amount,  said 
companies  or  wholesale  dealers  shall  fur- 
nish the  comptroller-general  a  list  of  all 
agents  authorized  to  Bell  machines,  and 
shall  pay  to  said  comptroller-general  the 


sum  of.  ten  dollars  for  each  of  their  agents 
in  each  county,  for  each  fiscal  year  or  frac- 
tional part  thereof,  and  upon  the  pay- 
ment of  said  sum  the  comptroller-general 
shall  issue  to  each  of  said  agents  a  cer- 
tificate of  authority  to  transact  business 
in  this  state,"  is  valid.  "  While  it  is  ex- 
clusively the  province  of  Congress  to  reg- 
ulate commerce  between  the  several  states, 
and  to  protect  the  same  from  hostile  state 
legislation,  yet,  when  products  are  shipped 
from  one  state  and  lodged  in  another, 
there  to  be  offered  for  sale  in  open  market, 
the  business  of  selling  them  there  is  no 
longer  interstate  commerce,  but  assumes 
a  domestic  character  and  becomes  subject 
to  the  laws  of  taxation  of  force  in  the 
state  where  such  business  is  pursued. 
The  property  involved  in  the  conduct  of 
this  business,  having  become  intermingled 
with  the  general  mass  of  property  in  the 
state,  has  itself  become  subject  to  taxa- 
tion there;  and,  upon  principle,  the  busi- 
ness of  selling  it  is  alike  taxable  in  that 
jurisdiction."  Singer  Mfg.  Oo.  v.  Wright, 
(1895)  97  Ga.  115,  25  S.  E.  249,  35  L.  R. 
A.  497.  See  also  W7eaver  v.  State,  (1892) 
89  Ga.  639,  15  S.  E.  840,  and  Singer  Mfg. 
Co.  t\  Wright,  (1887)  33  Fed.  123,  in 
which  case  the  court  said  that  the  lan- 
guage of  the  Act  is  certainly  broad  enough 
to  cover  all  sewing  machine  companies, 
whether  the  company  be  of  this  or  of  an- 
other state.  The  fact  that  no  sewing  ma- 
chines are  manufactured  in  the  state  can- 
not change  this  matter  if  the  language  of 
the  Tax  Act  embraces  such  companies  as 
are  now,  or  may  hereafter  during  the  op- 
eration of  the  law  be,  engaged  in  such 
manufacture  in  the  state. 

A  Montana  statute  providing  that 
"  every  person  or  persons  who  is  engaged 
in  the  business  of  selling  cigarettes,  cig- 
arette papers,  or  material  used  in  making 
cigarettes,  except  tobacco,  shall  pay  a  li- 
cense of  ten  dollars  per  month  in  addition 
to  any  other  license  herein  provided  for." 
cannot  be  considered  as  imposing  a  spe- 
cial tax  for  the  privilege  of  selling  an  ar- 
ticle imported  from  another  state.  The 
tax  imposed  is  upon  the  business  of  selling 
cigarettes,  whether  manufactured  within 
the  state  or  in  another  state.  In  re  May, 
(1897)    82  Fed.  424. 

An  Ohio  revenue  statute  providing  that 
"  all  persons  trading  in  foreign  or  do- 
mestic goods,  wares,  and  merchandise,  or 
drugs  and  medicines,  within  this  state, 
whether  the  capital  employed  in  such  trade 
shall  be  owned  within  the  state  or  else- 
where, shall  be  considered  merchants,  and 
as  such  shall  be  classed  according  to  the 
amount  of  annual  capital  by  them  re- 
spectively employed,'  was  held  to  be  valid. 
Raguet  v.  Wade,   (1829)   4  Ohio  109. 
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Exemption  of  sales  of  property  manufactured  in  the  state. — A  statute  requir- 
ing the  payment  of  a  license  tax  by  any  itinerant  vendor,  that  is,  by  any 
person  who  engages  in  a  temporary  or  transient  business  of  selling  manu- 
factured goods,  wares,  or  merchandise,  except  to  merchants  in  the  usual 
course  of  business, .  which  excepts  persons  permanently  engaged  in  the 
manufacture  of  certain  articles,  such  as  buggies,  in  the  state,  is  void  as  an 
interference  with  interstate  commerce  in  discriminating  against  the  manu- 
facturers of  similar  articles  in  other  states. 

Smith  v.  Fair,  (1909)  46  Colo.  364,  104  Pac.  401.  See  also  Leonard  f>.  Reed, 
(1909)   46  Colo.  307,  104  Pac.  410,  133  Am.  St.  Rep.  77. 

On  sale  by  peddlers  of  foreign  agricultural  products. — A  statute  which  per- 
mits the  sale  by  peddlers  of  agricultural  products  of  the  United  States  with- 
out a  license,  while  it  forbids  unlicensed  sales  of  agricultural  products  of 
other  countries,  is  valid. 

Com.  t>.  Caldwell,  (1906)  190  Mass.  355,  76  N.  E.  955,  112  Am.  St.  Rep.  334,  5 
Ann.  Caa,  879. 

(16>  Tax  on  Merchandise  Brokers. —  No  doubt  can  be  entertained  of  the 
right  of  a  state  legislature  to  tax  trades,  professions,  and  occupations,  in 
the  absence  of  inhibition  in  the  state  constitution  in  that  regard ;  and  where 
a  resident  engages  in  general  business,  as  that  of  a  merchandise  broker, 
subject  to  a  particular  tax,  the  fact  that  the  business  done  chances  to  consist, 
for  the  time  being,  wholly  or  partially  in  negotiating  sales  between  resident 
and  nonresident  merchants,  of  goods  situated  in  another  state,  does  not 
necessarily  involve  the  taxation  of  interstate  commerce,  forbidden  by  the 
Constitution. 


Ficklen  v.  Shelby  County  Taxing  Diet., 
(1892)  145  U.  S.  21,  12  S.  Ct.  810,  36 
U.  S.  (L.  ed.)  601;  State  v.  Hammond 
Packing  Co.,  (1912)  45  Mont.  343,  123 
Pac.  407.  But  see  In  re  Rozelle;  (1893) 
57  Fed.  155,  in  which  case  the  court  said 
of  the  above  case:  "  But  this  was  a  case 
where  the  petitioners  or  complainants  had 
taken  out  license  under  the  state  law  to 
do  a  general  commission  business,  and  had 
given  bond  to  report  their  commissions 
during  the  year,  and  to  pay  a  required 
percentage  thereon,  and  applied  to  the 
municipal  authorities  to  issue  such  license 
again  without  the  payment  of  the  stipu- 
lated tax;  so  that  case  is  so  dissimilar 
.  from  the  one  under  consideration  that  it 
is  not  authoritative  upon  the  point  in 
issue,  for  Chief  Justice  Fuller,  in  the  opin- 
ion in  that  case,  uses  the  following  lan- 
guage :  '  What  position  the  petitioners 
would  have  occupied  if  they  had  not  un- 
dertaken to  do  a  general  commission  busi- 
a^  and  had  taken  out  no  license  there- 


for, but  had  simply  transacted  business 
for  nonresident  principals,  is  an  entirely 
different  question,  which  does  not  arise 
upon  this  record.' " 

A  municipal  ordinance  providing  "  that 
it  ahall  be  unlawful  for  any  person  to  en- 
gage in,  exercise,  or  pursue  any  of  the 
following  vocations  or  business  without 
having  first  obtained  a  license  therefor 
from  the  proper  city  authorities,  the 
amount  of  which  license  is  hereby  fixed 
as  follows,  to  wit:  (1)  Every  merchan- 
dise broker  who  maintains  a  storeroom  or 
wareroom  or  office  within  the  city  limits, 
fifty  dollars  per  annum,"  as  applied  to 
a  merchandise  broker,  who  makes  con- 
tracts in  the  state  by  sample  for  the  sale 
and  delivery  to  citizens  of  the  state  of 
goods,  wares,  and  merchandise  which,  at 
the  time  of  entering  into  said  contract, 
are  the  property  of  citizens  of  other  states, 
and  situated  in  such  other  states;  and 
who  does  not  make  sales  of.  auch  goods, 
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wares,  and  merchandise  situated   in  the  A  municipal  ordinance  imposing   a   li- 

state   at  the   time   of   making   any   such  cense  tax  upon   every  commercial   street 

contracts,    is   invalid   under   this   clause.  broker,  as  applied  to  persons  engaged  on 

In  re  Rozelle,  (1893)   57  Fed.  156.  their  own  account  in  a  commercial  street 

brokerage  business,  in  the  course  of  which 

A  municipal  ordinance  which  requires  they  take  orders  for  goods  to  be  filled  by 

local  commercial  brokers  before  engaging  nonresident   dealers,   the   brokers,   unless 

in  business  to  pay  a  license,  is  not  ap-  otherwise   directed,,  placing   these   orders 

plicable  to  one  who   acts   only   for   non-  at   their   own  option   with   any  of   their 

resident  principals  in  negotiating  sales  of  correspondents,   and   reselling   any   gooda 

merchandise   which   is   situated   in   other  rejected    after    their    arrival   within    the 

states.     Stratford  v.  Montgomery,  (1895)  state,  is  valid.    Walton  p.  Augusta,  (1898) 

110  Ala.  626,  20  So.  127.  104  G*.  757,  3.0  S.  C.  964. 

(17)  Tax  on  Business  of  Local  Agency  as  Real  Vendor. —  Where  the  per- 
son negotiating  a  sale,  though  acting  for  a  nonresident  manufacturer  or  mer- 
chant, takes  the  order  upon  his  own  responsibility  and  liability,  and  such 
shipper  treats  the  agent,  the  consignee,  as  the  real  party  to  the  transaction 
and  looks  to  him  for  payment,  and  there  is  nothing  connecting  the  ultimate 
buyer  with  the  shipper,  the  sale  is  not  an  interstate  one,  but  is  a  domestic 
sale  between  the  consignee  and  the  ultimate  buyer  on  arrival  of  the 
consignment. 

Banker  Bros.  Co.  c.  Pennsylvania,   (1911)    222  U.  S.  210,  32  S.  Ct  38,  56  U.  S. 

(L.  ed.)    168,  as  to  automobile  agency  contracts. 

(18)  Tax  on  Money  or  Exchange  Brokers. — A  state  statute  levying  an 

annual  tax  on  money  and  exchange  brokers  is  not  invalid  when  applied 

to  a  person  whose  sole  business  is  buying  and  selling  foreign  bills  of 

exchange.    Bills  of  exchange  are  instruments  of  commerce,  but  this  is  not 

a  tax  on  them.    Under  the  law  every  person  is  free  to  buy  or  sell  'bills  of 

exchange  as  may  be  necessary  in  his  business  transactions,  but  he  is  required 

to  pay  the  tax  if  he  engage  in  the  business  of  a  money  or  exchange  broker. 

Nathan  v.  Louisiana,  (1850)  8  How.  80,  12  U.  S.  (L.  ed.)  902,  affirming  (1845) 
12  Rob.   (La.)   332. 

(19)  Tax  on  Sale  of  Sunday  Newspapers. — A  statute  providing  that 
"  there  shall  be  levied  on  and  collected  from  every  person,  firm,  or  associa- 
tion of  persons  selling  or  offering  for  sale  the  '  Sunday  Sun,'  the  '  Kansas 
City  Sunday  Sun,'  or  other  publications  of  like  character,  whether  illus- 
trated or  not,  the  sum  of  five  hundred  dollars  in  each  county  in  which  sale 
may  be  made  or  offered  to  be  made, ' '  is  not  an  encroachment  on  this  clause, 
as  resident  or  nonresident  sellers  of  papers  must  submit  to  the  requirements 
of  the  law  before  selling,  within  the  limits  of  the  state,  the  designated 
publications. 

.  Preston  v.  Finley,  (1896)  72  Fed.  851. 

(20)  Tax  on  Business  of  Dealing  in  Futures. — A  statute  imposing  a 
license  tax  for  each  person  engaged  in  the  business  of  buying  and  selling 
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futures  for  speculation  or  on  commission,  either  for  themselves  or  for  other 
persons,  and  each  place  of  business  commonly  known  as  cotton  exchanges,  or 
stock  exchanges,  and  sometimes  called  "  bucket  shops,"  is  not  invalid  as  a 
regulation  of  commerce  between  states. 


Ware  V.  Mobile  County,  (1908)  209 
U.  S.  405,  28  S.  Ct.  526,  52  U.  S.  (L.  ed.) 
855,  14  Ann.  Cas.  1031,  wherein  the  court 
said:  "While  the  general  principles  ap- 
plied in  these  cases  are  not  to  be  denied, 
there  is  a  class  of  cases  which  hold  that 
contracts  between  citizens  of  different 
states  are  not  the  subjects  of  interstate 
commerce,  simply  because  they  are  nego- 


tiated between  citizens  of  different  states, 
or  by  the  agent  of  a  company  in  another 
state,  where  the  contract  itself  is  to  be 
completed  and  carried  out  wholly  within 
the  borders  of  a  state,  although  such  con- 
tracts incidentally  affect  interstate  trade." 
See  also  Alexander  v.  State,  (1890)  86 
Ga.  346,  12  S.  E.  408,  10  L.  R.  A.  859. 


(21)  Tax  on  Drummers,  Canvassers,  and  Sample  Peddlers —  (a)  In  Gen- 
eral— A  tax  applied  to  an  individual  within  the  state,  selling  the  goods 
of  his  principal  who  is  a  nonresident  of  the  state,  is  in  effect  a  tax  upon 
interstate  commerce,  and  that  fact  is  not  in  any  wise  altered  by  calling  the 
tax  one  upon  the  occupation  of  the  individual  residing  within  the  state 
while  acting  as  the  agent  of  a  nonresident  principal.  The  tax  remains  one 
upon  interstate  commerce,  under  whatever  name  it  may  be  designated. 


Stockard  v.  Morgan,  (1902)  185  U.  S. 
37,  22  S.  Ct.  576,  46  U.  S.  (L.  ed.)  785, 
the  court  saying:  "Although  the  state 
has  general  power  to  tax  individuals  and 
property  within  its  jurisdiction,  yet  it  has 
no  power  to  tax  interstate  commerce,  even 
in  the  person  of  a  resident  of  the  state," 
reversing  (1900)  105  Tenn.  412,  58  S.  W. 
1061.  See  also  Stewart  v.  Michigan, 
(1914)  232  U.  S.  665,  34  S.  Ct.  476,  58 
U.  S.  (L.  ed.)  786;  Crenshaw  v.  Ar- 
kansas, (1913)  227  U.  S.  389,  33  8.  Ct. 
294,  57  U.  S.  (L.  ed.)  565;  Rogers  v. 
Arkansas,  (1913)  227  U.  S.  401,  33  S.  Ct. 
298,  57  U.  S.  (L.  ed.)  569;  Rearick  t>. 
Pennsylvania,  (1906)  203  U.  S.  507,  27 
S.  Ct.  159,  51  U.  S.  (L.  ed.)  295,  revere- 
ing  Com.  v.  Rearick,  (1904)  26  Pa.  Super. 
Ct.  384;  Corson  v.  Maryland,  (1887)  120 
U.  S.  502,  7  S.  Ct.  655/ 30  U.  S.  (L.  ed.) 
699;  McClellan  v.  Pettigrew,  (1892)  44 
La.  Ann.  356,  10  So.  853;  Richardson  r. 
State,  (Miss.  1892)  11  So.  934;  Kansas 
City  t\  McDonald,  (Mo.  1915)  176 
S.  W.  917;  Fleming  v.  Mexico,  (1914) 
262  Mo.  432,  171  S.  W.  321 ;  Wrought  Iron 
Range  Co.  t.  Campen,  (1904)  135  N.  C. 
506,  47  S.  E.  658;  State  r.  Bracco,  (1889) 
103  N.  C.  349,  9  S.  E.  404;  Baxter  f. 
Thomas,  (1896)  4  Okla.  605,  46  Pac.  479; 
Hurford  t\  State,  (1892)  91  Tenn.  669, 
20  S.  W.  201;  Miller  v.  Goodman,  (1897) 
91  Tex.  41,  40  S.  W.  718;  Woessner  v. 
Cottam,  (1898)  19  Tex.  Civ.  App.  611, 
47  S.  W.  678;  State  t\  Byles,  (1913)  22 
Wyo.  136,   136  Pac.   114. 

A  state  statute  imposing  a  tax  or  duty 
on  persons  who,  not  having  their  place  of 


business  within  the  state,  engage  in  the 
business  of  selling  or  of  soliciting  the 
sale  of  certain  described  liquors  to  be 
shipped  into  the  state,  is  repugnant  to 
the  Constitution.  Walling  v,  Michigan, 
(1886)  116  U.  S.  454,  6  S.  Ct.  454,  29 
U.  S.    (L.  ed.)   691. 

A  municipal  ordinance  requiring  the 
payment  of  a  license  by  an  agent  sent 
into  the  state  by  a  manufacturer  in  an- 
other state  to  solicit  orders  is  a  direct 
burden  upon  interstate  commerce,  and 
therefore  void.  Brennan  v.  Titusville, 
(1894)  153  U.  S.  297,  14  S.  Ct.  829,  38 
U.  S.  (L.  ed.)  719.  See  also  Com.  v. 
Walker,  (1894)  14  Pa.  Co.  Ct.  586;  Ew  p. 
Holman,  (1896)  36  Tex.  Crim.  255,  36 
S.  W.  44;  State  v.  Willingham,  (1900)  9 
Wyo.  290,  62  Pac.  797,  87  Am.  St.  Rep. 
948,  52  L.  R.  A.  198.      • 

The  sale  of  goods  which  are  in  another 
state  at  the  time  of  the  sale,  for  the  pur- 
pose of  introducing  them  into  the  state 
in  which  the  negotiation  is  made,  is  in- 
terstate commerce.  A  tax  on  the  sale  of 
8ii ch  goods  before  they  are  brought  into 
the  state  is  a  tax  on  interstate  commerce 
itself;  and  a  license  or  privilege  tax  for 
negotiating  the  sale  in  one  state  of  goods 
in  another  is,  in  effect,  a  tax  on  the  goods 
,  sold,  and  a  state  cannot  levy  a  tax  on 
goods  not  within  her  jurisdiction.  Hynes 
t\  Briggs,   (1890)   41  Fed.  470. 

A  city  cannot  be  empowered  by  the 
laws  of  its  own  state  to  impose  a  license 
tax  upon  a  commercial  drummer  or  other 
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person  of  another  state,  for  merely 
offering  to  sell  goods  within  the  city  by 
sample,  where  the  goods  are  to  be  brought 
from  another  state,  and  where  the  owner 
of  the  goods  does  not  reside  within  the 
state  where  the  goods  are  offered  for  sale. 
Ft.  Scott  v.  Pelton,  (1888)  39  Kan.  764, 
18  Pac.  954. 

A  peddler  of  organs  for  a  company  in 
another  state  took  an  organ  with  him, 
and  whenever  he  made  a  sale  of  the  same 
style  organ  as  he  carried  he  delivered  it 
at  once,  and  if  a  different  style  were 
wanted  he  made  a  contract  and  sent  the 
order  to  the  office  of  the  company,  and  the 
organ  was  shipped  to  the  agent,  who  de- 
livered it.  The  organs  were  paid  for  in 
money  and  notes,  the  notes  being  Bent  to 
the  company  and  guaranteed  by  the  agent. 
It  was  held  that  the  agent  was  engaged 
in  interstate  commerce  and  not  liable  to 
the  occupation  tax,  and  this  notwithstand- 
ing the  agent  made  a  sale  of  an  organ 
then  at  the  house  of  another  party,  within 
the  state.  French  t>.  State,  (1900)  42 
Tex.  Crim.  222,  58  S.  W.  1015,  52  L.  R.  >. 
160. 

Distinction  between  sales  to  merchants 
and  to  public  generally. —  A  distinction 
made  by  a  municipal  ordinance  between 
agents  and  drummers  selling  exclusively 
by  sample  or  otherwise  to  regular  mer- 
chants of  the  town  and  those  selling  to 
the  public  generally  cannot  alter  the 
situation.  Clements  v.  Casper,  (1894)  4 
Wyo.  498,  35  Pac.  472. 

Excepting  only  manufactured  goods. — 
A  municipal  ordinance  imposing  license 
taxes  on  canvassers  and  peddlers,  and  con- 
taining a  proviso  that  "this  ordinance 
shall  not  apply  to  persons  soliciting 
orders  for  the  manufacture  of  goods 
manufactured  beyond  the  boundary  of 
this  state,"  is  invalid.  Such  a  proviso 
is  not  wfde  enough,  as  there  are  many 
articles  of  extensive  interstate  commerce 
besides  manufactured  goods.  Port  Clinton 
r.  Shafer,  (1896)  5  Pa.  Dist.  583. 

Picture  and  picture  frame  statutes  and 
ordinances. —  A  municipal  ordinance  pro- 
vided "  that  every  person  engaged  in  the 
business  of  selling  or  delivering  picture 
frames,  pictures,  photographs  or  like- 
nesses of  the  human  face,  in  the  city  of 
Greensboro,  whether  an  order  for  the  same 
shall  have  been  previously  taken  or  not, 
unless  the  said  business  is  carried  on  by 
the  same  person  in  connection  with  some 
other  business  for  which  a  license  has  al- 
ready been  paid  to  the  city,  shall  pay  a 
license  tax  of  ten  dollars  for  each  year." 
An  agent  of  a  foreign  corporation  was 
found  guilty  by  the  state  courts  of  a 
violation  of  the  ordinance  in   delivering 


pictures  and  frames  shipped  from  the 
home  state  of  the  corporation  for  which 
contracts  of  sale  had  previously  been 
made  without  a  license.  It  was  held  that 
the  ordinance  as  so  construed  and  applied 
was  an  interference  with  interstate  com- 
merce. Caldwell  v.  North  Carolina, 
(1903)  187  U.  S.  624,  23  S.  Ct.  229,  47 
U.  S.  (L.  ed.)  336,  reversing  State  9. 
Caldwell,  (1900)  127  N.  C.  521,  37  S.  E. 
138.  See  also  Menke  v.  State,  (1904) 
70  Neb.  669,  97  N.  W.  1020;  Lauren*  o. 
Elmore,  (1899)  55  S.  C.  477,  33  8.  E. 
560,  45  L.  R.  A.  249. 

A  business  carried  on  by  a  nonresident 
of  Georgia  through  agents,  some  of  whom 
solicit  from  citizens  of  this  state  orders 
for  goods  and  forward  the  same  to  their 
principal  in  the  state  of  his  residence, 
and  others  of  whom,  after  the  arrival  of 
shipments  from  that  state,  make  deliv- 
eries to  and  collections  from  the  custom- 
ers here,  is  not  protected  by  the  inter- 
state commerce  clause  of  the  federal  Con- 
stitution from  municipal  taxation  in 
Georgia,  when  it  affirmatively  appears 
that  some  of  these  goods  are  never  in  fact 
ordered  or  purchased  until  after  they  axe 
actually  within  the  limits  of  this  state. 
The  above  is  applicable  to  a  business  in 
the  course  of  which  each  customer,  though 
he  actually  orders  a  portrait  from  a  dealer 
in  another  state,  has  the  right  or  privilege 
of  selecting  and  purchasing  from  the 
latter's  agent  in  this  state  a  suitable 
frame  for  every  portrait  from  a  stock  of 
frames  shipped  to  Georgia  for  this  pur- 
pose by  the  dealer,  no  customer,  how- 
ever, being  in  any  instance  bound  to  pur- 
chase a  frame  unless  he  chooses  to  do  so. 
So  far  as  respects  the  sale  of  the  frames, 
this  is  a  Georgia  business  pure  and  simple, 
and  has  no  interstate  feature.  Chrystal 
v.  Macon,  (1899)  108  Ga.  27.  33  S.  E. 
810. 

An  Alabama  statute  which  imposes  a 
license  tax  on  a  person  engaged  in  solicit- 
ing orders  for  the  enlargement  of  pictures 
or  picture  frames,  is  invalid  as  applied  to 
one  who  takes  orders  for  portraits  with 
an  agreement  that  the  picture  is  to  be 
accompanied  by  a  frame  which  may  be 
accepted  at  the  factory  price.  The  fact 
that  the  customer  is  not  bound  to  take 
the  frame  unless  he  sees  fit  and  that  the 
sale  consequently  takes  place  in  Alabama, 
does  not  take  from  the  transaction  its 
interstate  character.  Dozier  v.  Alabama, 
(1910)  218  TJ.  S.  124,  30  S.  Ct.  649,  54 
U.  S.  (L.  ed.)  965,  28  L.  R.  A.  (N.  S.) 
264.  See  also  Davis  t?.  Virginia,  (1915) 
236  U.  S.  697,  35  S.  Ct  479,  59  U.  B. 
(L.  ed.)   795. 

A  Tennessee  statute  providing  that 
"persons    other    than    photographers    of 
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this  state,  soliciting  pictures  to  be  en- 
larged outside  of  this  state,"  shall  pay, 
in  every  county  where  so  engaged,  "  each, 
per  annum,  twenty-five  dollars,"  as  a 
privilege  tax,  is  void  as  a  regulation  of 
commerce  among  the  states.  State  v. 
Scott,  (1897)  98  Tenn.  250,  39  S.  W.  1, 
36  L.  R.  A.  461. 

Rulings  upon  particular  statutes  and 
ordinances. —  An  Alabama  statute  which 
imposes  a  license  tax  on  "  itinerant  deal- 
ers in  fruit  trees,  vines,"  etc.,  so  far  as 
it  applies  to  the  foreign  drummer  or 
traveling  agent  selling  goods  only  by 
sample  for  his  principal  who  resides  in 
another  state,  is  an  attempted  regulation 
of  commerce  between  the  states  and  is, 
therefore,  unconstitutional.  State  f.  Agee, 
(1887)   83  Ala.  110,  3  So.  856. 

California. —  A  municipal  ordinance 
providing  that  "  it  shall  be  unlawful  for 
any  person  to  engage  in  or  carry  on  any 
business,  trade,  profession,  or  calling,  for 
the  transaction  or  carrying  on  of  which  a 
license  is  required,  without  first  taking 
out  or  procuring  the  license  required  for 
such  business,  trade,  profession,  or  call- 
ing," cannot  be  enforced  against  one  who 
is  engaged  in  taking  orders  within  the 
town  for  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws 
of  another  state,  and  having  its  prin- 
cipal place  of  business  and  factory  in  that 
state,  and  having  no  warehouse,  store- 
house, or  place  of  business  in  the  state 
in  which  the  agent  is  soliciting  orders. 
Such  an  ordinance  is  not  an  exercise  of 
the  police  power,  but  of  the  taxing  power. 
In  re  Tinsman,  (1899)  95  Fed.  649. 

District  of  Columbia. —  An  Act  of  the 
legislative  assembly  of  the  District  of  Co- 
lumbia which  imposes  "  a  license  on 
trades,  business,  and  professions  practiced 
or  carried  on  in  the  District  of  Colum- 
bia," is  invalid  as  being  a  regulation  of 
interstate  commerce  so  far  as  applicable 
to  commercial  agents  whose  business  it  is 
to  offer  merchandise  for  sale  by  sample 
on  behalf  of  individuals  or  firms  doing 
business  outside  of  the  District.  Stouten- 
burgh  r.  Hennick,  (1889)  129  U.  S.  147, 
9  S.  Ct.  256,  32  U.  S.  (L.  ed.)  637,  the 
court  saying:  "  That  the  power  granted 
to  Congress  to  regulate  commerce  is  neces- 
sarily exclusive  whenever  the  subjects  of 
it  are  national  or  admit  only  of  one  uni- 
form system  or  plan  of  regulation 
throughout  the  country,  and  in  such  case 
the  failure  of  Congress  to  make  express 
regulations  is  equivalent  to  indicating  its 
will  that  the  subject  shall  be  left  free; 
that  in  the  matter  of  interstate  commerce 
;  the  United  States  are  but  one  country, 
and  are  and  must  be  subject  to  one  sys- 
tem of  regulations,  and  not  to  a  multi- 


tude of  systems;  and  that  a  state  statute 
requiring  persons  soliciting  the  sale  of 
goods  on  behalf  of  individuals  or  firms 
doing  business  in  another  state  to  pay 
license  fees  for  permission  to  do  so,  is, 
in  the  absence  of  congressional  action,  a 
regulation  of  commerce  in  violation  of  the 
Conatftution.M 

An  Idaho  statute  requiring  solicitors 
taking  orders  for  goods  and  merchandise 
to  obtain  a  license  and  pay  a  tax  there- 
for, is  in  violation  of  this  clause  when 
applied  to  persons  acting  as  agents  and 
solicitors  for  citizens  of  other  states  in 
the  sale  of  property  not  at  the  time  within 
the  state.  In  re  Kinyon,  (1904)  9  Idaho 
642,  75  Pac.  268,  2  Ann.  Cas.  699. 

Indiana. — A  municipal  ordinance  re- 
quiring a  license  fee  from  agents  repre- 
senting /citizens  of  another  state,  who  offer 
goods  not  in  the  state  for  sale  by  sample, 
'  is  void,  because  it  assumes  to  establish 
a  regulation  affecting  commerce  between 
the  states.  McLaughlin  t\  South  Bend, 
(1890)  126  Ind.  472,  26  N.  E.  185,  10 
L.  R.  A.  357,  See  also  Martin  v.  Rose- 
dale,  (1891)  130  Ind.  109,  29  N.  £.  410. 

A  Louisiana  statute  which  declares  that 
"  all  traveling  agents  offering  any  species 
of  merchandise  in  this  state  for  sale,  or 
selling  same  by  sample,  or  otherwise,  shall 
pay  *  *  *  a  license  of  fifty  dollars," 
is  repugnant  to  par.  3,  sec.  8,  art.  I  of  the 
United  States  Constitution,  which  declares 
that  Congress  shall  have  power  to  regu- 
late commerce  among  the  several  states, 
and  the  same  is  unconstitutional,  and, 
in  so  far  as  such  traveling  agents  may 
represent  principals  domiciled  in  other 
states,  the  tax  is  null  and  void.  Sim- 
mons Hardware  Co.  v.  McGuire,  (1887) 
39  La.  Ann.  848,  2  So.  592. 

A  Maryland  statute  providing  that  •*  no 
person,  not  being  a  permanent  resident  of 
this  state,  shalj  sell,  offer  for  sale,  or  ex- 
pose for  sale,  within  the  limits  of  the  city 
of  Baltimore,  any  goods,  wares,  or  mer- 
chandise, other  than  agricultural  prod- 
ucts and  articles  manufactured  in  the 
state  of  Maryland,  within  the  HmitR  of 
said  city,  either  by  card,  sample,  or  other 
specimen,  or  by  written  or  printed  trade 
list,  or  catalogue,  whether  such  person  be 
the  maker  or  manufacturer  thereof  or  not, 
without  first  obtaining  a  license  so  to 
do,"  was  held  not  to  violate  this  clause. 
Ward  v.  State,  (1869)  31  Md.  283.  On  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States,  the  statute  was  held 
to  be  invalid  under  sec.  2,  art.  IV,  pro- 
viding that  the  citizens  of  each  state  snail 
be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  states.  In 
concurring,  Bradley,  J.,  was  of  the  fur- 
ther opinion  that  the  statute  was  in  vio- 
lation of  this  clause. 
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Michigan. — A  municipal  ordinance  im- 
posing a  license  fee  on  persons  going  about 
from  place  to  place  offer ing  goods  for 
sale,  by  sample  or  otherwise,  is  inopera- 
tive and  void,  as  an  interference  with  in- 
terstate commerce,  in  so  far  as  it  applies 
to  one  soliciting  orders  for  goods  by  sam- 
ple for  a  nonresident  manufacturer,  who  is 
to  ship  the  goods  from  the  state  of  his 
residence.  People  t\  Bunker,  (1901)  128 
Mich.  160,  87  N.  W.  90. 

A  Michigan  statute  providing  "  that 
every  person  who  shall  come  into,  or  being 
in  this  state,  shall  engage  in  the  business 
of  selling  spirituous  and  intoxicating, 
malt,  brewed,  or  fermented  liquors  to  citi- 
zens or  residents  of  this  state,  at  whole- 
sale, or  of  soliciting  or  taking  orders  from 
citizens  or  residents  of  this  state  for  any 
such  liquors,  to  be  shipped  into  this  state, 
or  furni sited  or  supplied  at  wholesale  to 
any  person  within  this  state,  not  having 
his,  their,  or  its  principal  place  of  busi- 
ness within  this  state,  shall,  on  or  before 
the  fourth  Friday  of  June  in  each  year, 
pay  a  tax  of  three  hundred  dollars  if  en- 
gaged in  selling,  or  soliciting,  or  taking  or- 
ders for  the  sale  of  such  spirituous  and  in- 
toxicating liquors,  and  one  hundred  dol- 
lars for  malt,  brewed,  or  fermented 
liquors,"  was  held  to  be  valid  as  to  one 
engaged  in  soliciting  and  taking  orders 
from  citizens  of  the  state  for  spirituous 
and  intoxicating  liquors  to  be  shipped  into 
the  state  and  furnished  and  supplied  at 
wholesale  by  a  copartnership  not  a  resi- 
dent of  the  state,  nor  having  its  princi- 
pal place  of  business  therein.  People  v. 
Walling,  (1884)  63  Mich.  265,  18  N.  W. 
807. 


Minnesota. — A  municipal  ordinance  pro- 
viding that  "no  person  shall  peddle, 
*  *  *  or  go  from  house  to  house  or 
place  to  place,  within  the  limits  of  the 
city  of  Austin,  and  sell,  dispose  of,  or 
offer  for  sale,  by  sample,  at  retail,  any 
goods,  wares,  merchandise,  or  any  arti- 
cle of  any  description  whatsover,  without 
having  first  obtained  a  license  therefor," 
and  denning  a  peddler,  is  invalid  as  to 
sales  of  merchandise  by  sample,  manufac- 
tured in  another  state.  The  mere  calling 
of  a  person  engaged  in  a  soliciting  trade, 
by  sample,  for  his  employer,  residhir 
within  another  state,  a  "  peddler,"  doc 
not  change  the  character  of  the  business. 
In  re  Kimmel,   (1890)   41  Fed.  776. 

A  Nevada  statute  providing  for  the  li- 
censing of  traveling  merchants  and  mer- 
chants doing  business  through  soliciting 
agents,  commonly  known  as  "  drummers," 
was  held  to  be  invalid  as  to  one  offering 
good 8.  wares,  and  merchandise  for  sale  to 
be  delivered  at  a  future  time  from  another 
state  bv  his  principal,  a  resident  of  that 
other  state.  Ex  p.  Rosenblatt,  (1887)  19 
Nev.  439,   14  Pac.   298,   3   Am.   St.   Rep. 


901.     Contra,  Ew  p.  Robinson,   (1877)    12 
Nev.   263. 

New  Jersey. — A  municipal  ordinance  en- 
titled "An  ordinance  concerning  licenses 
to  hawkers,  peddlers,  canvassers,  and  auc- 
tioneers," which  was  passed  by  a  town 
council  under  the  authority  of  a  New  Jer- 
sey statute  respecting  licenses,  etc.,  ap- 
proved March  31,  1890,  empowering  the 
governing  body  of  any  incorporated  town 
to  pass  ordinances  licensing  hawkera, 
auctioneers,  and  itinerant  vendors  of  mer- 
chandise, and  to  prescribe  penalties  for  the 
violation  of  such  ordinance,  was  held  to 
be  valid.  Kolb  v.  Boonton,  (1899)  64 
N.  J.  L.  164,  44  Atl.  873,  wherein  the 
court  said :  "  It  is  observed  that  the  or- 
dinance imposes  a  license  fee  upon  can- 
vassers as  well  as  upon  hawkers,  peddlers, 
and  auctioneers,  'lhe  Act  of  1890  does 
not,  in,  terms,  include  the  former  in  the 
enumeration  of  businesses  which  may  be 
licensed.  But  it  is  unnecessary  to  con- 
sider whether  this  provision  is  void,  for 
ordinances,  like  acts  of  the  legislature, 
may  be  good  in  part  though  bad  in  other 
separable  and  independent  provisions." 

A  North  Carolina  statute  providing  that 
"every  person,  company,  or  manufacturer 
who  shall  engage  in  the  business  of  selling 
pianos  or  organs  by  sample,  list,  or  other- 
wise in  the  state/shall,  before  selling  or 
offering  for  sale  any  such  instrument,  pay 
to  the  state  treasurer  a  tax  of  two  hun- 
dred and  fifty  dollars  and  obtain  a  license 
which  shall  operate  one  year  from  its 
date,  and  all  licenses  shall  be  counter- 
signed by  the  auditor,  and  no  other  license 
tax  shall  be  required  by  counties,  cities, 
or  towns/'  as  applied  to  the  case  of  a 
soliciting  agent  engaged  in  the  business  of 
selling  and  offering  to  sell  pianos  and  or- 
gans by  sample  and  list,  for  a  manufac- 
turer and  wholesale  dealer  in  another 
state,  with  no  place  of  business  in  North 
Carolina,  is  a  burden  on  interstate  com- 
merce.   Ea>  p.  Hough,  (1895)  69  Fed.  330. 

If  a  North  Carolina  statute  causes  legal 
process  to  be  issued  for  the  collection  of  a 
penalty  for  the  nonpayment  of  taxes  on 
sales  by  sample  of  goods  not  then  within 
the  state,  then  the  Act  is  a  regulation  of 
interstate  commerce  and  repugnant  to  the 
Constitution  of  the  United  States.  In  re 
Flinn,  (1893)   57  Fed.  501. 

A  North  Dakota  statute  providing  that 
"it  shall  be  unlawful  for  any  person  to 
travel  from  place  to  place  in  any  county 
within  this  state  for  the  purpose  of  carry- 
ing to  sell,  or  exposing  or  offering  for  sale, 
barter,  or  exchange  at  retail,  any  goods, 
wares,  or  merchandise,  notions,  or  other 
articles  of  trade  whatsoever,  except  as 
hereinafter  provided,  whether  by  sample 
or  otherwise,  and  whether  such  goods, 
wares,  merchandise,  notions,  or  other  arti- 
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cles  of  trade  whatsoever,  are  delivered  at 
the  time  of  sale,  or  to  be  delivered  at 
some  future  time,  unless  such  person  shall 
have  first  obtained  a  license  as  a  peddler 
as  hereinafter  provided,"  being  invalid  as 
to  those  who  offer  for  sale  by  sample  goods  . 
to  be  shipped  from  other  states,  is  abso- 
lutely void.  State  v.  O'Connor,  (1896) 
5  N.  D.  631,  the  court  saying:  "It  is 
plain  to  our  minds  that  if,  after  this  law 
is  thus  emasculated,  we  should  hold  it 
good  as  to  others  within  the  purview  of 
the  statute,  we  would  leave  upon  the  stat- 
ute book  a  law  which  the  legislature  never 
intended  to  enact;  one  which  they  would 
not  have  enacted.  The  effect  of  ruling 
that  the  statute  would  be  valid  as  to  those 
not  protected  by  the  article  of  the  Fed- 
eral Constitution  relating  to  interstate 
commerce  would  be  to  leave  standing  an 
act  which  would  discriminate  against  the 
business  interests  of  this  state  in  favor  of 
business  enterprises  in  foreign  jurisdic- 
tions. We  cannot  believe  that  such  a  law 
would  have  been  enacted  by  the  legisla- 
ture." 

A  Teams  statute  which  required  that 
there  should  be  levied  and  collected  "  from 
every  commercial  traveler,  drummer,  sales- 
man, or  other  solicitor  of  trade  by  sample 
or  otherwise,  an  annual  occupation  tax  of 
thirty-five  dollars,"  was  held  invalid  as  a 
burden  upon  interstate  commerce  when 
applied  to  the  case  of  one  engaged  in  the 
business  of  soliciting  trade  by  the  use  of 
samples  for  a  house  doing  business  in  an- 
other state.  Asher  t\  Texas,  (1888)  128 
U.  S.  129,  9  S.  Ct.  1,  32  U.  S.  (L.  ed.) 
368,  reversing  (1887)  23  Tex.  App.  662, 
5  S.  W.  91,  59  Am.  Rep.  783.  See  also 
Turner  t?.  State,  (1900)  41  Tex.  Crim. 
545,  55  S.  W.  834;  Harkins  r.  State,  (Tex. 
Crim.  1903)  75  S.  W.  26;  Overton  v. 
Vicksburg,  (1893)  70  Miss.  558,  12  So. 
226. 

A  Texas  statute  providing  "that  there 
shall  be  levied  on  and  collected  from  every 
person,  firm,  company,  or  association  of 
persons,  pursuing  any  of  the  following 
named  occupations,  an  annual  tax,  except 
when  herein  otherwise  provided,  on  every 
such  occupation  or  separate  establishment 
as  follows:  *  •  *  From  every  com- 
mercial traveler,  drummer,  salesman,  or 
solicitor  of  trade,  by  sample  or  otherwise, 
an  annual  occupation  tax  of  thirty-five 
dollars,  payable  in  advance,"  and  **that 
every  commercial  traveler,  drummer,  sales- 
man, or  solicitor  of  trade  shall,  on  demand 
of  the  tax  collector  of  any  county  of  the 
state,  or  of  any  peace  officer  of  said 
county,  exhibit  to  such  officer  the  comp- 
troller's   receipt    above    mentioned;    and 


every  commercial  traveler,  drummer,  sales- 
man, or  solicitor  of  trade,  who  shall  fail 
or  refuse  to  exhibit  said  receipt  to  such 
officer  on  demand  by  him,  shall  be  guilty 
of  a  misdemeanor,  and  fined  in  a  sum  not 
less  than  twenty-five  dollars,  nor  more 
than  one  hundred  dollars,"  is  utterly  void 
so  far  as  it  affects  the  commerce  of  citi- 
zens of  other  states  having  no  goods 
within  the  state,  but  selling  by  sample. 
Eos  p.  Stockton,  (1887)  33  Fed.  97. 

Virginia. — A  municipal  ordinance  pre- 
scribing a  license  tax  for  the  privilege  of 
prosecuting  the  business  of  a  broker  is  in- 
valid as  to  one  whose  occupation  is  so- 
liciting orders  by  personal  application, 
and  by  the  exhibition  of  samples,  solely 
for  nonresident  merchants,  who  are  his 
principals  and  who  ship  the  goods  to  the 
resident  merchant  if  the  sale  and  credit 
are  satisfactory.  Adkins  t?.  Richmond, 
(1900)  98  Va.  92,  34  S.  E.  967,  81  Am. 
St.  Rep.  705,  47  L.  R.  A.  683. 

A  Virginia  statute  requiring  a  license 
to  be  obtained  by  every  person  who  sells 
by  sample  card,  etc.,  was  held  not  to  be  a 
regulation  of  commerce.  Speer  v.  Com., 
(1873)   23  Gratt  (Va.)   939. 

A  West  Virginia  statute  providing  that 
"no  person  without  a  state  license  there- 
for shall  solicit  or  receive  orders  for 
spirituous  liquors,"  etc.,  is  repugnant  to 
tnis  clause  as  applied  to  a  person  solicit- 
ing and  receiving  orders  for  sales  of  liquor 
by  a  dealer  in  another  state  who  in  pur- 
suance of  the  order  ships  the  liquor  to 
the  purchaser.  No  question  can  be  made 
because  the  article  sold  is  spirituous 
liquors,  for  spirituous  liquors  are  prop- 
erty, and  a  legitimate  subject  of  traffic  and 
interstate  commerce.  State  t\  Lich ten- 
stein,  (1897)  44  W.  Va.  99,  28  S.  E.  753. 

A  Wisconsin  statute  provides  that  no 
person  who  is  not  licensed  by  payment  of 
a  prescribed  fee  shall  travel  from  place  to 
place  within  the  state  for  sale  of  goods 
"  at  retail  or  to  consumers',"  by  sample 
or  otherwise,  with  numerous  exceptions 
of  permanent  traders  and  other  classes. 
The  attempted  enforcement  of  this  stat- 
ute in  the  case  of  salesmen  soliciting  or- 
ders for  the  sale  of  their  employers'  goods 
for  future  delivery,  and  having  only 
samples  with  them,  the  employer  being  a 
dealer  of  the  merchandise  in  another  state, 
and  the  goods  being  in  that  state  and 
legitimate  and  proper  articles  of  com- 
merce, is  an  interference  with  interstate 
commerce.  In  re  Mitchell,  (1894)  62 
Fed.  576. 


(b)  Maintaining  Distributing  Point  within  the  State. —  Where  a  nonresi- 
dent maintains  a  warehouse  or  distributing  point  within  the  state  from 
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which  goods  are  delivered  to  a  purchaser  on  an  order  given  to  an  agent  of 
the  nonresident  after  the  arrival  of  the  goods  within  the  state,  this  does  not 
constitute  interstate  commerce. 


Singer  Sewing  Mach.  Co.  v.  Brickell, 
(1914)  233  U.  S.  304,  34  S.  Ct.  493,  58 
U.  S.  (L.  ed.)  974;  Armour  Packing  Co. 
t\  Lacy,  (1906)  200  U.  S.  226,  26  S.  Ct. 
232,  50  U.  S.  (L.  ed.)  451;  Kehrer  €. 
Stewart,  (1905)  197  U.  S.  60,  25  S.  Ct. 
403,  49  U.  S.  (L.  ed.)  663;  Howe  Mach. 
Co.  v.  Gage,  (1880)  100  U.  S.  676,  25 
U.  S.   (L.  ed.)   754. 

A  municipal  ordinance  providing  "  that 
all  persons  canvassing  or  soliciting  within 
the  said  city  orders  for  goods,  books, 
paintings,  wares,  or  merchandise  of  any 
kind,  or  persons  delivering  such  articles 
under  orders  so  obtained  or  solicited,  shall 
be  required  to  procure  from  the  mayor 
a  license  to  transact  business,  and  shall 
pay  to  the  said  treasurer  therefor  the 
following  terms,"  is  void  as  applied  to  a 
book  agent  soliciting  orders  for  the  sale 
of  books  and  periodicals  published  in  an- 
other state,  where  all  orders  for  books  and 
periodicals  taken  by  the  agent  for  his  em- 
ployer are  sent  to  be  filled,  and  the  goods 
are  subsequently  delivered  by  the  employer 


on  such  terms  and  conditions  as  meet  his 
approval,  notwithstanding  the  employer 
has  a  branch  office  or  storeroom  in  the 
state  from  which  he  sends  out  the  books 
which  are  needed  to  fill  the  orders  taken 
by  the  canvassers,  and  as  needed  to  re- 
plenish the  stock  in  the  branch  office  he 
ships  books  from  time  to  time  from  his 
main  office  or  storehouse  in  the  other 
states.  In  re  Nichols,  (1891)  48f  Fed.  164. 
See  also  In  re  Tyerman,  (1891)  48  Fed. 
167,  as  to  one  whose  duty  it  is  to  de- 
liver the  books  and  to  collect  the  price; 
In  re  White,   ( 1890)    43  Fed.  913. 

Where  a  salesman  is  engaged  in  the  bus- 
iness of  taking  orders  for  goods,  and 
sends  such  orders  to  the  main  office  in 
another  state  or  to  one  of  the  distributing 
points  outside  of  the  state,  when  there  is 
a  distributing  point  within  the  state  in 
which  the  orders  are  taken,  the  trans- 
action cannot  be  called  interstate  com- 
merce but  an  evasion  of  the  tax  laws  of 
the  state.  Kimmell  v.  State,  (1900)  104 
Tenn.  184,  56  S.  W.  854. 


(c)  Absence  of  Discrimination  in  Favor  of  Domestic  Commerce.  (See 
also  supra,  Discrimination  Against  Foreign  Products,  p.  522;  Inspection 
Laws  —  Discrimination,  p.  528;  Pilots  and  Pilotage  —  Discrimination  in 
Bates  of  Pilotage,  p.  613;  State  Taxation  —  Discrimination  Against  For- 
eign Products,  p.  658.) — A  state  statute  requiring  drummers  engaged  in 
soliciting  trade  for  a  house  or  firm  doing  business  in  another  state  to  pay  a 
license,  is  a  burden  on  interstate  commerce.  The  fact  that  no  discrimina- 
tion is  made  between  domestic  and  foreign  commerce  does  not  render  such 
a  tax  valid. 


Robbins  r.  Shelby  County  Taxing  Dist., 
(1887)  120  U.  S.  493,  7  S.  Ct.  592,  30 
U.  S.  (L.  ed.)  694,  in  which  case  the 
court  said :  "  When  goods  are  sent  from 
one  state  to  another  for  sale,  or,  in  con- 
sequence of  a  sale,  they  become  part  of  its 
general  property  and  amenable  to  its 
laws;  provided,  that  no  discrimination  be 
made  against  them  as  goods  from  another 
state,  and  that  they  be  not  taxed  by 
reason  of  being  brought  from  another 
state,  but  only  taxed  in  the  usual  way  as 
other  goods  are.  But  to  tax  the  sale  of 
such  goods,  or  the  offer  to  sell  them,  be- 
fore they  are  brought  into  the  state,  is  a 
very  different  thing,  and  seems  to  us 
clearly  a  tax  on  interstate  commerce  it- 
self." Reversing  (1884)  13  Lea  (Tenn.) 
303.    See  also  United  States  i\  Hvoalef, 


(1915)  237  U.  S.  1,  35  S.  Ct.  459,  59  U. 
S.  (L.  ed.)  813,  Ann.  Cas.  1916A  286; 
Ex  p.  Tavlor,  (1913)  35  Nev.  504,  131 
Pac.  133.  " 

A  municipal  ordinance  requiring  drum- 
mers and  commercial  travelers  to  pay 
licenses  and  defining  drummers  or  com- 
mercial travelers  as  follows:  "All  per- 
sons who  shall  go  about,  from  place  to 
place,  within  the  corporate  limits  of  the 
city  of  Portland,  soliciting  the  purchase 
of  goods,  wares,  or  merchandise,  or  offer- 
ing to  sell,  barter,  or  deliver  any  goods, 
wares,  or  merchandise,  by  sample  or 
otherwise,  are  hereby  defined  (declared) 
to  constitute  drummers  and  commercial 
travelers,"  makes  no  discrimination  be- 
tween the  products  of  the  state  and  any 
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other  state  or  country,  and  is,  there- 
fore, valid.  Em  p.  Hanson,  (1886)  28 
Fed.  128. 

A  District  of  Columbia  legislative  as- 
sembly statute  providing  that  "  com- 
mercial agents  '  shall  pay  two  hundred 
dollars  annually ;  every  person  whose  busi- 
ness it  is  as  an  agent  to  offer  for  sale 
goods,  wares,  or  merchandise  by  sample, 
catalogue,  or  otherwise,  shall 'be  regarded 
as  a  commercial  agent,"  requires  a  license 
to  be  taken  out  by  all  persons  engaged  in 
the  same  business,  whether  residents  or 
nonresidents,  and  in  this  respect  there  is 
no  discrimination.  District  of  Columbia 
17.  Humason,  (1875)  2  MacArthur  (D.  C.) 
158. 

A  Montana  statute  providing  that 
"every  commercial  traveler,  agent,  drum- 
mer, or  other  person,  selling,  or  offering 
to  sell,  any  goods,  wares,  or  merchandise 
of  any  kind,  to  be  delivered  at  some  future 
time,  or  carrying  samples  and  selling  or 
offering  to  sell  goods,  wares,  or  merchan- 
dise of  any  kind  similar  to  said  samples,  to 
be  delivered  at  some  future  time,  shall, 
before  carrying  on  such  business,  pay  a 
license  therefor,"  does  not  discriminate 
between  wares  and  merchandise  which  are 
the  products  and  manufacture  of  other 
states  and  territories  and  those  which  are 
the  product  and  manufacture  of  the  terri- 
tory of  Montana,  and  is  not  therefore  in 
conflict  with  this  clause.  Territory  t?. 
Farnsworth,  (1885)  5  Mont.  311,  5  Pac. 
869. 


A  Nevada  statute  providing  that  every 
traveling  merchant,  agent,  drummer,  or 
other  person  selling,  or  offering  to  sell, 
any  goods,  wares,  or  merchandise  of  any 
kind,  to  be  delivered  at  some  future  time, 
or  carrying  samples  and  selling,  or  offer- 
ing to  sell,  goods,  wares,  or  merchandise 
of  any  kind  similar  to  such  samples,  to  be 
delivered  at  some  future  time,  shall  obtain 
a  license,  and  pay  for  such  license  twenty- 
five  dollars  per  month,  does  not  violate  the 
constitutional  provision  conferring  upon 
Congress  the  power  to  regulate  commerce 
among  the  states.  Conceding  the  license 
fees  to  be  a  tax  upon  the  goods  sold, 
there  is  no  discrimination  against  the 
goods  of  other  states  in  favor  of  the  pro- 
ducts of  Nevada,  but  all  are  taxed  alike; 
and  where  there  is  no  discrimination  the 
imposition  of  the  tax  is  a  legitimate  ex- 
ercise of  the  taxing  power  by  the  state. 
In  re  Rudolph,  (1880)  2  Fed.  66. 

A  South  Dakota  statute,  entitled  "An 
Act  to  license  peddlers  and  solicitors/' 
imposing  a  -license  on  each  peddler  and 
solicitor  taking  orders  for  mercantile  es- 
tablishments, is  invalid  as  against  a  sales- 
man for  a  house  in  another  state  selling 
clothing  by  samples  to  be  made  up  from 
measurements  taken  by  the  salesman,  and 
this  although  there  is  no  discrimination 
a6  to  the  amount  of  the  fee  between  resi- 
dent and  nonresident  establishments. 
State  v.  Rankin,  (1898)  11  S.  D.  144,  76 
X.  W.  299. 


•  (d)  Title  Retained  by  Vendor  until  Purchase  Price  Paid. —  Where  a  sew- 
ing machine  is  shipped  into  a  state  to  be  delivered  to  the  consignee  upon 
payment  of  the  purchase  price,  the  seller  is  not  liable  for  a  state  license 
tax.  Though  the  title  may  not  pass  until  the  price  is  paid,  the  sale  is  actu- 
ally made  in  the  state  from  which  the  machine  is  shipped,  and  the  fact  that 
the  price  is  to  be  collected  in  the  state  to  which  the  machine  is  shipped  is 
too  slender  a  thread  on  which  to  hang  an  exception  of  the  transaction  from 
a  rule  which  would  otherwise  declare  the  tax  to  be  an  interference  with 
interstate  commerce. 


Norfolk,  etc.,  R.  Co.  v.  Sims,  (1903) 
191  IT.  S.  451,  24  S.  Ct.  151,  48  XL  S. 
(L.  ed.)  254,  reversing  (1902)  130  N.  C. 
556,  41  S.  E.  673. 

A  publishing  company  selling  and  de- 


livering books  through  agents,  in  sets, 
the  title  of  the  books  remaining  in  the 
seller  until  paid  for,  is  liable  under  a 
state  statute  to  a  license  tax  on  peddlers. 
Collier  v.  Burgin,  (1902)  130  N.  C.  632, 
41  S.  E.  874. 


(e)  When  Deliveries  Made  by  Same  Agents. —  A  statute  providing  that 
"  every  person,  a  citizen  of  the  United  States,  authorized  to  do  business 
in  this  state,  who,  as  principal  or  agent,  peddles    *    *    *    goods,  wares,  or 
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merchandise,  shall  pay  a  license  tax  as  follows/'  is  unconstitutional  as 
applied  to  sales  by  samples  carried  from  door  to  door  of  merchandise  manu- 
factured in  another  state,  for  which  orders  are  given  direct  to  the  manufac- 
turers. The  fact  that  the  goods  are  delivered  by  the  same  persons  who 
solicit  the  orders  does  not  take  from  the  transaction  its  interstate  commerce 
character. 

In  re  Spain,   (1891)   47  Fed.  210.    6ee  afterwards  sends  his  orders  to  hit  princi- 

also  In  re  Houston,    (1891)   47  Fed.  539,  pal   residing   in   another   state,  who   for- 

that  the  act  of  a  canvasser  in  making  sale  wards  to  him  goods  to  fill  the  orders  for 

of   one   article   without  taking   an   order  delivery   in  person,   collecting  the  money 

therefor  on   the  house,  according  to   the  therefor  and  charging  a  commission.  E»  p. 

instruction  of  the  house  and  the  custom  Murray,   (1890)   93  Ala.  79,  8  So.  868. 
of  the  agents,  does  not  bring  him  within 

the   definition    of    a    peddler.     Wilcox   v.  A  Georgia  statute  making  it  a  misde- 

People,  ( 1909)  46  Colo.  382,  104  Pac.  408.  meanor    for    any    peddler     or    itinerant 

trader,  except  such  as  are  exempt  by  law, 

A  municipal  ordinance  providing  that  to  soil  any  goods,  wares,  or  merchandise 

every  person  soliciting,  canvassing,  or  tak-  without    a   license    from   the   proper    au- 

ing  orders  for  books,  pictures,  publications,  thority,  is  not  operative  against  one  en- 

or  other  articles,  shall  be  deemed  to  be  gaged  in  interstate  commerce.    One  who, 

within   the  scope  of   the   statute   and   be  as  a  representative  of  a  principal  residing 

required  to  take  out  a  peddler's  license,  in   another   state,   takes   orders   on    such 

is  invalid  as  to  one  acting  as  agent  for  a  principal  for  the  purchase  of  goods  held 

wholesale    publishing    house    in    another  in  such  other  state,  and  who,  when  the 

state,    and    who,    in   taking   orders,    pro-  goods  are  shipped  by  his  principal  to  him, 

ceeded  to  obtain  them  by  going  from  house  receives   them    in    the   state,   breaks    the 

to  house,  and  after  obtaining  such  orders  original  packages  in  which  they  are  con- 

the  books  were    shipped  to  him  to  be  de-  tained,  distributes  them  amonj?  the  cus- 

livered.     Bloomington  v.  Bourland,  ( 1891)  tomers    from    whom    he    obtained    such 

137  111.  535,  27  N.  E.  692,  31  Am.  St.  Rep.  orders,   and  upon  delivery   receives   from 

382.  them  the  price  of  the  goods,  is  engaged  in 

interstate     commerce.      Stone     e.     State, 

An  Alabama  statute  imposing  a  license  (1903)    117  Ga.  292,  43  S.  E.  740.     See 

tax  on  peddlers  is  invalid  as  to  one  who  Racine  Iron  Co.  v.  McCommons,    (1900) 

goes  about  from  place  to  place  and  from  111  Ga.  536,  36  S.  E.  866,  51  I*.  R.  A. 

house  to  house,  carrying  his  samples  in  134. 
a  pack  on  his  back,  sells  by  sample,  and 


n 


(f)  When  Deliveries  Made  by  Other  Agents.— A  statute  providing  that 
every  peddler  or  itinerant  trader,  by  sample  or  otherwise,  must  apply  to 
the  ordinary  of  each  county  where  he  may  desire  to  trade,  for  a  license, 
which  shall  be  granted  to  him  on  the  terms  said  ordinary  has  or  may  impose. 
They  are  authorized  to  impose  such  tax  as  they  may  deem  advisable,  to  be 
used  for  county  purposes.  The  license  extends  only  to  the  limits  of  the 
county/ '  cannot  be  made  to  apply  to  one  whose  vocation  is  to  go  from 
place  to  place  with  a  sample  stove  carried  upon  a  wagon,  exhibit  the  sample, 
and  procure  orders  which  his  employer  afterwards  fills  by  delivering,  from 
stock  in  another  state,  through  other  agents,  the  stoves  so  ordered. 

Wrought   Iron   Range   Co.  v.  Johnson,  lishing  firm  in  another  state,  where  orders 

(1890)   84  Ga.  754,  11  S.  E.  233,  8  L.  R.  for  books  in  special  localities  are  sent  to 

A.  273.  such  firm  by  another  salaried  agent  and  on 

being  received  by  the  latter  are  repacked 

A  municipal  ordinance  prohibiting  ped-  and  shipped  to  various  localities  for  dis- 

dling  without   a   license   is   an   unlawful  tribution.     Huntington  v.  Mahan,   (1895) 

interference  with  interstate  commerce  as  142  Ind.  695,  42  §T.  B.  463,  51  Am.  St. 

to  a  salaried  distributing  agent  of  a  pub-  Rep.  200. 
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An  ordinance  requiring  the  payment  of  A  North  Carolina  statute  imposing  a 

a  peddler's  license  is  invalid   as  to  one  tax  on  peddlers  was  held  to  be  valid  as 

engaged   in   soliciting   orders   for   coffees,  applied   to   persons   soliciting   orders   for 

teas,  spices,  and  staple  groceries,  which  ranges  by  sample,  and  followed  by  others 

orders  are  sent  to  his  principal  in  another  making  deliveries  of  the  ranges  in  wagons 

state  who  ships  the  goods  on  such  orders  on  orders  received.     Wrought  Iron  Range 

to  be  delivered  to  the  purchasers  by  an-  Co.  p.  Carver,  (1896)  118  N.  C.  338,  24  S. 

other  agent.     State  *.  Glasby,   (1908)   50  £.  352. 
Wash.  598,  97  Pac.  734,  21  L.  R.  A.   (N. 
S.)  797. 

(22)  Tax  on  Use  of  Trading  Stamps. — A  tax  on  merchants  using  redeem- 
able coupons  or  profit-sharing  certificates,  is  not  a  tax  on  interstate  com- 
merce as  applied  to  coupons  issued  and  redeemed  by  the  retail  merchant 
himself;  to  coupons  redeemed  by  the  person  who  originally  issued  them, 
and  which  are  delivered  by  the  retail  merchant  as  a  part  of  the  transaction 
between  him  and  the  purchaser  from  him  at  retail ;  and  to  coupons  redeemed 
by  a  premium  company  or  agency  other  than  the  manufacturer  or  shipper 
himself  when  here,  also,  the  coupons  are  delivered  by  the  local  merchant 
in  completion  of  the  sale  by  him  at  retail.  Such  transactions  are  not  inter- 
state commerce. 

Rast  1?.  Van  Deman,  etc,  Co.,   (1916)  Blue,  (1912)  202  Fed.  82;  States.  Under- 

240  U.  S.   342,  36  S.  Ct.  370,  80  U.  S.  wood,  (1915)  139  La.  288,  71  So.  613.   To 

(L.  ed.)  679,  Ann.  Cas.  1917A  455,  L.  R.  the  contrary,  see  Sperry,  etc.,  Co.  v.  Hill, 

A.  1917A  421.    See  also  Sperry,  etc.,  Co.  *.  ( 1915)  76  W.  Va.  680,  86  S.  E.  748. 

(23)  Tax  on  Mail  Order  Business. —  One  having  a  stock  of  liquors  on 
hand  within  the  state  and  engaged  in  the  business  exclusively  of  carrying 
on  a  mail  order  business,  that  is,  the  soliciting  of  orders  from  persons  in 
other  states  by  mail,  the  receipt  of  such  orders,  and  the  filling  of  the  same 
by  delivering  to  a  carrier  for  through  transportation  out  of  the  state,  is 
engaged  in  interstate  commerce  and  cannot  be  subjected  to  a  tax  for  carry- 
ing it  on. 

Heyman  v.  Hays,   (1915)   236  U.  S.  178,  35  S.  Ct.  403,  59  U.  S.   (L.  ed.)   527. 

(24)  Tax  on  Lightning  Rod  Agents. — An  ordinance  imposing  a  tax  upon 
"  lightning  rod  agents  or  dealers  engaged  in  putting  up  or  erecting  light- 
ning rods  within  the  corporate  limits,"  is  valid  as  applied  to  one  engaged 
in  the  business  of  soliciting  orders  for  a  nonresident,  and  whose  duty  it  is, 
as  included  in  the  price  paid  to  the  nonresident  for  the  rods,  to  erect  them 
without  further  charge. 

Browning  i\  Waycross,   (1914)    233  U.  up  lightning  rods,  fifty  dollars  annually, 

S.  16,  34  S.  Ct.  578,  58  U.  S.    (L.  ed.)  for  each  county  in  which  he  carries  on  bu9- 

828.  iness."    Where,  in  the  trial  of  a  person 

indicted  for  failure  to  take  out  a  license 

On    business   of    putting    up   lightning  provided  for  by  the    statute,  it  appeared 

rods—  A   Xorth  Carolina  statute  imposed  that  he  was  an  agent,   for  the  snh>   r.-'1 

a  license  tax  "  on  every  itinerant  who  puts  delivery  in  the  stats,  of  manufacturers  of 
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lightning  rods  in  another  state,  and  that 
such  sale  and  delivery  included  the  putting 
up  of  said  rods  whenever  the  purchaser  so 
requested,  for  which  no  extra  charge  was 
made,  and  that  the  rods  were  shipped  in 
bulk  to  the  agent,  who  broke  the  package 
for  distribution  to  his  customers,  it  was 
held  that  "the  connection  between  the  pur- 
suit of  such  avocation  and  the  sale  of 
articles  manufactured  in  another  state 
was  so  remote  in  its  effect  as  to  impose 
no  burden  upon  the  business  of  interstate 
commerce;  and  that  the  manner  of  sale 
and  delivery  of  the  lightning  rods  was 
such  as  to  divest  it  of  any  feature  of  inter- 
state commerce,  the  original  packages 
being  necessarily  broken  before  the  sale 
was  completed  by  delivery  to  the  pur- 
chasers. State  r.  Gorham,  (1894)  115  N. 
C.  721,  20  S.  E.  179,  44  Am.  St.  Rep.  494, 
25  L.  R.  A.  810. 

A  Tewas  statute  requiring  dealers  in 
lightning  rods  to  procure  a  license  to  pur- 
sue such  business  was  held  to  be  applicable 
to  one  who  took  orders  for  goods,  which 
were  shipped  direct  to  him  from  outside 
the  state,  when  it  appeared  that  he  was 
to  do  the  w6rk  of  carrying  the  lightning 
rods  from  place  to  place  and  set  them  up 
at  his  own  expense,  and  was  to  share  the 
profits  arising,  only  accounting  to  the 
foreign  concern  for  one-fourth  of  their  list 
price  for  such  goods;  and  all  the  balance 
over   this   was   to  go   to   him.     Camp   t?. 


State,  (1901)  42  Tex.  Crim,  499,  61  S.  W. 
401,  the  court  saying:  "If  this  arrange- 
ment did  not  constitute  appellant  an  inde- 
pendent dealer  in  the  lightning-rod  busi- 
ness, then  it  certainly  constituted  him  a 
partner  with  the  foreign  house,  he  at  the 
time  residing  and  doing  a  lightning-rod 
business  in  this  state." 

But  in  Talbutt  v.  State,  (1898)  39  Tex. 
Crim.  64,  44  S.  W.  1091,  73  Am.  St.  Rep. 
903,  the  court  held  it  to  be  a  tax  on  inter- 
state commerce,  saying:  "The  evidence 
shows  that  the  appellant  was  representing 
Cole  Bros.,  who  resided  in  Greencastle, 
Putnam  county,  Ind.,  and  who  carried  on 
their  business  at  that  place.  Cole  Bros,  have 
not,  and  never  have  had,  a  place  of  busi- 
ness within  the  limits  of  the  state  of 
Texas,  and  appellant  is  their  agent  and 
representative  soliciting  orders  for  the 
placing  of  lightning  rods  on  houses  in 
Grayson  county,  and  when  the  orders  are 
secured  they  are  sent  to  the  place  of  busi- 
ness of  Cole  Bros.,  at  Greencastle,  Ind. 
Lightning  rods  were  then  made  in  obedi- 
ence to  said  orders,  shipped  to  Texas,  and, 
when  required  to  do  so,  appellant  assisted 
in  placing  these  lightning  rods  at  the 
places  desired  by  the  purchasers.  For 
this  he  collected  the  money  for  the  Bale, 
or  took  notes  as  the  case  might  be. 
.Without  going  into  any  discussion  of  the 
matter  further  than  heretofore,  we  hold 
that  the  conviction  was  erroneous." 


(25)  Taxation  of  Property  in  Transit. —  While  the  property  is  at  rest 
for  an  indefinite  time  awaiting  transportation,  or  awaiting  a  sale  at  its 
place  of  destination,  or  at  an  intermediate  point,  it  is  subject  to  taxation. 
But  if  it  be  actually  in  transit  to  another  state,  it  becomes  the  subject  of 
interstate  commerce  and  is  exempt  from  local  assessment. 


Kellv  t?.  Rhoads,  (1903)  188  U.  S*.  7, 
23  S/Ct.  259,  47  U.  S.  (L.  ed.)  359, 
reversing  (1901)  9  Wyo.  352,  63  Pac.  935, 
87  Am.  St.  Rep.  959,   (1898)   7  Wyo.  237, 


51  Pac.  593,  75  Am.  St.  Rep.  904,  39  L.  R. 
a.  594.  See  also  Rieman  t\  Shepard, 
(1866)  27  Ind.  288;  Powell  t?.  Madison, 
(1863)  21  Ind.  335. 


Temporary  detention  in  transit  at  residence  of  owner. — Where  property  is  in 
transit  from  one  state  to  another,  the  fact  that  it  is  temporarily  detained, 
for  the  purpose  of  making  it  more  fit  for  market,  at  the  residence  of  the 
owner,  and  that  it  is  within  the  limits  of  the  county  at  the  time  property 
is  assessed,  does  not  render  it  liable  for  taxation  as  property. 

Bacon  t?.  IUinois,   (1913)    227  U.  S.  504,  33  S.  Ct.  299,  57  U.  S.   (L.  ed.)   615. 

Coal  temporarily  stored. —  Coal  belonging  to  a  dealer,  in  transit  from 
points  in  Pennsylvania,  through  New  Jersey,  to  destinations  outside  the 
latter  state,  and  temporarily  deposited,  in  a  storage  yard  at  a  port  awaiting 
the  arrival  of  bottoms  if  bottoms  arc  not  on  hand  to  take  the  kind  of  coal 
as  it  arrives  at  the  port,  is  liable  to  taxation  while  awaiting  transfer. 
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Susquehanna  Coal  Co.  t>.  South  Amboy,  other  states,  and  whose  office  for  receiving 

(1913)    228  U.  S.  665,  33  S.  Ct.  712,  57  orders  for  coal  and  transacting  its  busi- 

U.  S.  (L.  ed.)   1015.  ness  is  in  New  York  city,  is  not  taxable  on 

rv*-i  i«i„~  ^  a^l      a  *™.«;,™  «^««—  coal  lying  on  its  docks  which  is  delayed  in 

Coal  lying  on  dock.— A  foreign  corpora-  ^te  of  New  Jersey  awaiting  ship- 

tion  whose  business  is  the  mining  of  coal  ™           other  8tftte8      ^  v    Carrigali, 

m   Pennsylvania,  which  is  sent  by  rail-  7         9  N    j    L    ^      See  ftlso  s^te 

road  across  the  state  of  New  Jersey  to  ^        >       (lgn)  u  N  j   L   42fi 

tide  water  for  shipment  to  customers  in  ^>    '  *         ' 

Coal  in  barges  arrived  at  destination. —  Goal  which  is  carried  in  boats  and 
barges  on  the  navigable  waters  of  the  United  States  from  one  state  to 
another  is,  while  afloat  at  the  point  of  destination,  subject  to  taxation  by  the 
state. 

Pittsburg,  etc,  Coal  Co.  v.  Bates,  State  v.  Carrigan,  (1876)  39  N.  J.  L.  35, 
(1895)  156  17.  6.  584,  15  S.  Ct.  415,  39  as  to  tax  on  coal  shipped  to  dealers  in 
U.  S.  (I*  ed.)  538.  See  also  Brown  v.  New  Jersey  on  orders  transmitted  through 
Houston,  (1885)  114  U.  S.  622,  5  S.  Ct.  the  coal  company's  office  in  New  York 
1091,   29   U.    S.    (L.   ed.)    257.     But  see      city. 

Logs  in  boom. —  There  may  be  an  interior  movement  of  property  which 

does  not  constitute  interstate  commerce,  though  property  come  from  one  or 
be  destined  to  another  state.  In  the  one  case,  though  it  have  not  reached  its 
place  of  disembarkation  or  delivery,  it.  may  be  taxed.  In  the  other  case, 
until  it  be  shipped  or  started  on  its  final  journey,  it  may  be  taxed. 

Diamond     Match     Co.     v.     Ontonagon,  each  succeeding  driving  season,  the  num- 

(1903)    188  U.  S.  96,  23  S.  Ct.  266,  47  ber  complainant  could  utilize;  that  com- 

XL  S.   (L.  ed.)  394,  in  which  case  it  was  plainant  was,  at  the  time  the  logs  were 

held  that  logs  were  liable  to  taxation  by  cut   and   put   in   the   streams,   an   owner 

the  state  upon  the  conditions  alleged  in  of    lumber    mills,,  situated    at    or    near 

the  bill,  that  during  two  winters  the  plain-  the  corporate  limits  of  the  village  of  On- 

tiff  cut,  hauled,  and  put  into  the  Ontona-  tonagon;   that  said  mills  were  destroyed 

gon  river  and  its  tributaries  one  hundred  by  fire  in  the  fall  of  1896,  and  were  not 

and   eighty  miUion   feet  of  logs  for  the  rebuilt,    and    that   after    the    destruction 

purpose   of   saving,   protecting,   and   pre-  thereof  plaintiff  destined  the  logs  for  its 

serving  the  same;  that  said  lumber  was  mills  at  Green  Bay,  Wis.,  but  that  it  was 

more  than  plaintiff  could  utilize  in  any  not  its  intention  to  take  to  said  mills, 

one  season  at  its  mills,  and  it  was  not,  during  any  one  summer,  any  more  than 

therefore,  the  intention  at  the  opening  of  sufficient  for  its  purpose,  and  not  to  ex- 

the  streams  to  make  a  clean  drive  of  the  ceed  generally  twenty  million  feet  —  ac- 
same,  but  only  to  take  down  the  streams    .  cording  to  the  stipulation,  forty  million 

the   following   spring   and   summer,   and  feet. 

Grain  in  elevator. —  Grain  which  is  in  the  course  of  interstate  trans- 
portation, and  has  been  removed  from  the  cars  at  an  intermediate  point 
to  an  elevator,  for  the  sole  purposes  of  inspection,  weighing,  grading,  mix- 
ing, etc.,  and  not  for  the  purpose  of  changing  its  ownership,  consignee,  or 
destination,  and  which  remained  in  the  elevator  only  for  such  time  as  was 
reasonably  necessary  for  the  purposes  mentioned,  is  taxable  as  property 
at  the  elevator. 

Bason  v.  Illinois,  (1913)  207  U.  S.  604,  33  S.  Ot.  299,  57  TJ.  S.  (L.  ed.)  616. 

(26)  Tax  on  Sale  of  OH  Delivered  from  Tank  Car. — A  state  statute 
requiring  the  payment  of  a  tax  for  the  privilege  of  selling  oil  in  the  state 
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is  invalid  as  a  regulation  of  interstate  commerce  as  applied  to  the  shipment, 
on  orders  previously  received  from  another  state,  of  a  tank  car  of  oil 
and  of  a  car  of  steel  barrels,  both  cars  being  billed  to  one  place  and,  after 
the  orders  from  that  place  were  filled,  being  rebilled  to  another  place  in. 
the  same  county  where  the  orders  from  the  latter  place  were  filled. 

Western  Oil  Refining  Co.  «.  Lipscomb,    (1917)    244  U.  S.  346,  37  S.  Ct.  623,  61 
U.  8.   (L.  ed.)    1181. 

(27)  Taxation  of  Exports. — A  statute  providing  "  that  it  shall  not  be 
lawful  for  any  coal  mining  company  or  association  in  this  state  to  trans- 
port any  coal  mined  in  this  state,  on  any  railroad,  canal,  or  by  any  boat 
or  vessel,  from  any  mine  in  this  state,  to  any  place  in  this  state  or  elsewhere, 
for  sale,  until  a  state  tax  of  two  cents  per  ton  of  two  thousand  two  hundred 
and  forty  pounds,  on  said  coal,  be  first  paid  to  the  railroad  company,  canal 
company,  or  transportation  company  undertaking  to  transport  the  same 
immediately  from  the  said  mine,  or  payment  of  the  same  be  provided  for 
to  the  satisfaction  of  the  said  company  undertaking  to  transport  the  same 
as  aforesaid/'  is  invalid  as  a  regulation  of  interstate  commerce  as  to  coal' 
shipped  out  of  the  state. 

State    v.    Cumberland,     etc.,     R.     Co.,  payment  of  a  tax  of  one  and  a  half  cents 

(1873)  40  Md.  41.  per  ton  on  all  iron  ore  and  mineral  ex- 
ported from  the  state  before  being  smelted, 

Tax  on  ore  shipped  out  of  the  state. —  and  exempting  from  taxation  all  that  is 

A   Michigan    statute   imposing   a    specific  smelted  within   the  state,  is  void   as    an 

tax   on    corporations   and   companies   en-  attempt  in  effect  to  impose  a  tax  upon 

gaged  in   mining,   smelting,  and   refining  interstate  commerce.     Jackson  Min.  Co.  t>. 

ores  in  the  state,  which  provides  for  the  Auditor-Gen.,  (1875)  32  Mich.  488. 

(28)  Taxation  of  Property  Intended  for  Export. —  The  product  of  a 
state,  though  intended  for  exportation  to  another  state,  and  partially  pre- 
pared for  that  purpose  by  being  deposited  at  a  place  or  port  of  shipment 
within  the  state,  is  liable  to  be  taxed  like  other  property  within  the  state. 
Logs  which  have  been  drawn  down  to  the  place  from  which  they  are  to  be 
transported,  there  to  remain  until  it  shall  be  convenient  to  send  them  to 
their  destination,  come  precisely  within  the  character  of  property  which, 
according  to  the  principles  laid  down,  is  taxable. 

Coe  v.  Errol,   (1886)    116  U.  S.  524,  6  Logs  hauled  and  piled  during  winter  on 

S.  Ct.  475,  29  U.  S.  (L.  ed.)  715.  See  also  the  banks  of  a  river,  and  on  the  ice  between 
Myers  v.  Baltimore  County,  (1896)  83  the  banks,  for  the  purpose  and  with  the 
Md.  3S5,  35  Atl.  144,  55  Am.  St.  Rep.  349,  intention  of  running  them  down  the  stream 
and  also  Carrier  v.  Gordon,  (1871)  21  as  soon  as  the  ice  and  snow  should  thaw 
Ohio  St.  605,  as  to  property  purchased  by  out  in  the  spring  and  there  should  be  a 
a  nonresident  intending  to  remove  it  from  sufficient  rise  of  water  in  the  river  to 
the  state.  But  see  Standard  Oil  Co.  v.  float  them,  are  in  no  actual  or  legal  sense 
Bachelor,  (1883)  89  Ind.  1,  as  to  staves  in  transitu,  nor  have  they  become  the  sub- 
piled  up  near  a  railroad  track,  convenient  ject  of  commerce  so  as  to  make  the  usual 
for  trading.  and  ordinary  taxation  by  the  state  an- 
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thorities  an  interference  with  the  proper 
regulation  of  commerce  by  Congress.  C. 
X.  Nelson  Lumber  Co.  v.  Loraine,  (1884) 
22  Fed.  65. 

Corn  in  cribs  awaiting  shipment,  when 
it  was  the  owner's  intention  to  move  it 
in  bulk  beyond  the  state  and  not  to  use, 
sell,  or  manufacture  the  same  within  the 
state,  was  held  to  be  exempt  from  taxa- 
tion. Ogilvie  i\  Crawford  County,  (1881) 
.7  Fed.  747,  wherein  the  court  said? 
"There  must  be,  in  my  judgment,  a  pur- 
pose to  ship  immediately,  or  at  least  as 
soon  as  transportation  can  be  conveniently 
obtained,  followed  by  actual  shipment  in 
a  reasonable  time,  in  order  to  exempt  the 
property  from  taxation.  With  this  quali- 
fication the  cribbing  of  the  corn  may  be 
treated  as  a  thing  done  from  necessity  or 
fox  convenience  in  the  course  of  transpor- 


tation. It  certainly  would  be  unreason- 
able to  require  that  a  party,  in  order  to 
bring  himself  within  the  protection  of  the 
law  as  a  shipper  in  transitu,  should  trans- 
fer the  corn  directly  from  his  wagons  to 
the  cars,  or  to  place  it  upon  the  ground 
to  be  thence  transferred  to  the  cars;  and 
this  he  would  be  compelled  to  do  unless 
he  may  place  it  in  cribs  or  store  it  tem- 
porarily in  warehouses  to  await  the  means 
of  shipment  in  the  ordinary  course  of 
transportation." 

Property  undergoing  finishing  process.-— 
An  Indiana  statute  subjecting  to  taxation 
property  of  a  nonresident  brought  into 
the  state  and  kept  there  for  the  purpose 
of  undergoing  a  partial  process  of  manu- 
facture, is  not  in  conflict  with  this  clause. 
Standard  Oil  Co.  t\  Combs,  (1884)  96 
Ind.  183. 


(29)  Tax  on  Buying  Goods  for  Export  from  State. — A  statute  providing 
that  "  no  person  or  persons  shall  buy,  or  barter  for,  within  the  limits  of 
the  counties  of  Berks  and  Franklin,  as  a  hawker  or  peddler,  any  butter, 
eggs,  dried  fruit,  veal,  or  other  article  of  produce,  with  intent  to  send  the 
same  for  sale  or  barter  to  any  other  market  out  of  the  said  counties,  with- 
out first  obtaining  a  license  so  to  do,  and  paying  therefor  "  to  the  county 
treasurer  the  sum  of  twenty  dollars,  if  residing  outside  the  limits  of  said 
counties,  or  ten  dollars  if  residing  within  said  limits,  does  not  violate  this 
clause. 


Rothermel  t>.  Meyerle,  (1890)  136  Pa. 
St.  251,  20  Atl.  583,  9  L.  R.  A.  366,  the 
court  saying:  "The  license  fee,  at  the 
best,  could  only  be  treated  as  a  tax  on 
the  goods  at  the  time  of  the  purchase, 
and  they  were  then  part  of  the  general 
mass  of  property  within  the  state  liable 
to  taxation,  and  so  remained  until  the 
goods  began  to  more  as  an  article  of  trade 
from  one  state  to  another,  at  which  time 
commerce  in  that  commodity  may  be  said 
to  commence." 

Tax  on  lumbering  business. — A  Missis- 
sippi statute  imposing  a  privilege  tax  on 
the  following  terms:     "  On  each  land  tim- 


ber mill  company,  or  corporation,  or  indi- 
vidual in  each  county,  who  buys  timber 
without  buying  the  landt  for  500  acres,  or 
less,  $25;  same,  for  1,000  acres,  or  more 
than  500  acres,  $50,  and  so  on  at  the 
rate  of  $25  on  each  500  acres  in  each 
county  so  purchased;  provided,  that  this 
does  not  apply  to  saw  mill  operators  who 
do  not  ship  timber  or  lumber  out  of  the 
state,"  is  invalid.  The  right  of  any  citizen 
of  any  state  to  take  himself  or  his  prop- 
erty out  of  or  into  any  state  cannot  be 
taken  away,  nor  can  it  be  hampered  by 
discriminative  taxation  in  any  degree 
whatsoever.  Adams  v.  Mississippi  Lum- 
ber Co.,  (1904)  84  Miss.  23,  36  So.  68. 


On  capital  of  resident  used  in  commerce. — A  tax  upon  the  personal  estate  of 
an  individual,  which  estate  is  continuously  employed  in  the  business  of 
exporting  cotton  from  the  United  States  to  foreign. countries  through  the 
customs  department  of  the  United  States,  such  employment  consisting  in 
purchasing  and  paying  for  the  cotton  in  different  states  and  actually 
exporting  it,  and  in  paying  the  expenses  of  shipping  the  same  as  such 
export,  is  valid. 


People  v.  Tax  Com'rs,  (1877)   10  Hun  (N.  Y.)  255,  affirmed  (1878)  73  N.  T. 
10  F.  fl  A.— 24 
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(30)  Taxation  of  Receipts  of  Foreign  Building  and  Loan  Association. — 
A  statute  requiring  every  foreign  building  and  loan  association  doing  busi- 
ness in  the  state  to  pay  annually  two  dollars  on  every  one  hundred  dollars 
of  its  annual  gross  receipts,  does  not  violate  this  clause,  as  the  statute  by  its 
express  terms  taxes  only  business  done  within  the  state. 

Southern  Bldg.,  etc.,  Assoc.  t>.  Norman,  (1895)  98  Ky.  297,  32  S.  W.  952,  56 
Am.  St.  Rep.  367,  31  L.  R.  A.  41. 

(31)  Tax  on  Packing-House  Business. — When  a  tax  imposed  by  a  munici- 
pal corporation  on  the  distributing  agent  of  a  packing  house  shipping 
dressed  meats  into  the  state  is  laid,  not  in  terms  upon  the  domestic  busi- 
ness, nor  upon  the  gross  receipts  or  profits  which  might  be  apportioned 
between  interstate  and  domestic  business,  but  is  a  gross  sum  imposed  upon 
the  managing  agent  of  packing  houses,  regardless  of  the  fact  that  the 
greater  portion  of  the  business  may  be  interstate  in  its  character,  it  is  not 
invalid,  when  the  Supreme  Court  of  the  state  held  that  the  interstate  com- 
merce, consisting  in  the  shipment  of  goods  to  fill  orders  previously  received, 
was  not  subject  to  the  tax,  and  that,  so  far  as  applied  to  that  business, 
the  tax  was  void,  and  the  record  does  not  show  what  proportion  of  such 
business  is  interstate  and  what  proportion  is  domestic.  If  the  amount  of 
domestic  business  were  purely  nominal,  as,  for  instance,  if  the  consignee 
of  a  shipment  made  in  Chicago  upon  an  order  filled  there,  refused  the 
goods  shipped,  and  the  only  way  of  disposing  of  them  was  by  sales  at 
Atlanta,  this  might  be  held  to  be  strictly  incidental  to  an  interstate  busi- 
ness, and  in  reality  a  part  of  it;  but  if  the  agent  carried  on  a  definite, 
though  a  minor,  part  of  his  business  in  the  state  by  the  sales  of  meat  there, 
he  would  not  escape  the  payment  of  the  tax,  since  the  greater  or  less  magni- 
tude of  the  business  cuts  no  figure  in  the  imposition  of  the  tax. 

Kehrer  i\  Stewart,  (1905)  197  U.  S.  67,  said    business   is    carried    on,"    is    valid. 

25  S.  Ct.  403,  49  U.  S.   (L.  ed.)  663.  Lacy  t\  Armour  Packing  Co.,  (1904)    134 

N.  C.  567,  47  S.  E.  53,  affirmed  Armour 

A  North   Carolina  statute  imposing  a  Packing  Co.  t?.  Lacy,    (1906)    200  U.  S. 

license    tax    "upon    every    meat-packing  226,     26  S.  Ct.  232,  50  U.  S.    (L.   ed.) 

house  doing  business   in  this   state,  one  451. 
hundred  dollars  for  each  county  in  which 

(32)  Insurance  —  (a)  Tax  on  Gross  Income. —  A  statute  requiring  the 
payment  of  license  taxes  by  domestic  insurance  companies  to  the  amount 
of  three  per  cent,  of  the  gross  income  for  the  year  does  not  impose  an  unlaw- 
ful burden  on  interstate  commerce  because  in  effect  a  tax  on  the  business 
of  loaning  money  on  real  estate  or  other  security  to  the  citizens  of  other 
states,  but  it  is  a  license  fee  for  transacting  life  insurance  business  in  the 
state. 

Northwestern  Mut.  L.  Ins.  Oo.  v.  State,  (1915)  163  Wu.  484,  155  N.  W.  609,  158 
N.  W.  328. 
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fb)  Tax  on  Insurance  Premiums. —  A  tax  upon  the  excess  of  premiums 
received  over  losses  and  ordinary  expenses  incurred  within  the  state,  is 
valid. 


New  York  L.  Ins.  Co.  v.  Deer  Lodge 
County,  (1917)  231  U.  6.  495,  34  S.  Ct. 
167,  58  U.  S.  (L.  ed.)  332,  affirming 
(1911)  43  Mont.  243,  115  Pac  911. 

A  state  can  impose  upon  insurance  com- 
panies, chartered  by  the  state,  a  tax  on 
all  their  business,  as  evidenced  by  the 
entire  premiums  from  all  sources,  and 
the  fact  that  part  of  the  receipts  is  drawn 
from  sources  outside  of  the  state  does  not 
render  the  tax  invalid.    Insurance  Co.  of 


North  America  v.  Com.,    (1878)    87  Pa. 
St    181. 

Including  premiums  sent  by  mail  to 
home  office. — A  tax  upon  the  amount  of 
gross  receipts,  obtained  by  a  foreign  in- 
surance company  from  residents  of  the 
state,  is  valid,  even  as  to  premiums  sent 
direct  by  the  policy  holder  by  mail  to  the 
home  office  of  the  company.  Pittsburgh 
Life,  etc.,  Co.  e.  Young,  (1916)  172  N.  C. 
470,  90  S.  E.  568. 


Upon  premium  for  insurance  upon  imports. — A  state  statute  imposing  a  tax 
upon  a  premium  from  insurance  upon  imports  in  bonded  warehouses,  still 
in  the  original  packages,  is  not  a  violation  of  the  United  States  Constitution. 


People  v.  National  F.  Ins.  Co.,  (1882) 
27  Hun  (N.  Y.)  193,  in  which  case  the 
court  said :  "  The  case  relied  upon  is  that 
of  Cook  v.  Pennsylvania,  (1878)  97  U.  S. 
566,  in  which  case  it  was  held  that  a  tax 
upon  sales  made  by  an  auctioneer  when 
applied  to  imported  goods,  in  the  original 
packages  was  void,  as  a  duty  on  imports 
and  a  regulation  of  commerce.  It  was 
held  that  a  tax  on  the  amount  of  the 


sales  was  a  tax  on  the  goods  sold.  And 
it  was  admitted  by  the  defendant  that, 
if  this  was  a  tax  "on  the  goods,  it  could 
not  be  maintained.  The  difference  be- 
tween that  case  and  the  present  is  that 
the  contract  of  insurance  is  a  mere  per- 
sonal agreement  between  the  parties.  It 
does  not  affect  the  title  to  the  goods,  or 
their  carriage  from  one  place  to  another." 


(c)  Tax  on  Insurance  Agents. —  A  state  statute  which  provides  that 
"  any  person  who  shall  assume  to  act  as  an  insurance  agent  or  insurance 
broker  without  license  therefor  as  herein  provided,  or  who  shall  act  in  any 
manner  in  the  negotiation  or  transaction  of  unlawful  insurance  with  a 
foreign  insurance  company  not  admitted  to  do  business  in  this  common- 
wealth, or  who  as  principal  or  agent  shall  violate  any  provision  of  this  Act 
in  regard  to  the  negotiation  or  effecting  of  contracts  of  insurance,  shall  be 
punished  by  fine  of  not  less  than  one  hundred  nor  more  than  five  hundred 
dollars  for  each  offense,"  is  not  in  conflict  with  this  clause. 


Nutting  v.  Massachusetts,  (1902)  183 
U.  S.  553,  22  S.  Ct.  238,  46  U.  S.  (L.  ed.) 
324. 

A  statute  requiring  foreign  insurance 
Companies  only  to  take  out  licenses  for 
their  agents  as  a  condition  to  doing  busi- 


ness in  the  state,  do  not  contravene  to 
clause  of  the  United  States  Constitution 
giving  Congress  power  to  regulate  inter- 
state commerce;  insurance  not  being  com- 
merce. Com.  t?.  Gregory,  (1905)  121  Ky. 
256,  89  S.  W.  168.  See  also  People  r. 
Thurber,   (1852).  13  lit  558. 


(33)  Tax  on  Commercial  Agencies, — A  tax  on  persons  having  representa- 
tives in  the  state  who  engage  in  the  business  of  enquiring  into  and  report- 
ing upon  the  credit  and  standing  of  persons  engaged  in  business,  as  applied 
to  a  nonresident  corporate  agency  which  publishes  and  distributes  a  list  of 
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selected  attorneys  in  the  United  States  who  undertake  to  make  reports  to 
subscribing  merchants  and  to  collect  claims,  is  not  a  tax  on  interstate 
commerce. 

U.  &  Fidelity,  etc.,  Co.  <?.  Kentucky,  (1913)  231  U,  S.  304,  34  8.  Ct.  122,  5$ 
U.  S.  (L.  ed.)  283. 

(34)  Tax  on  Emigration  Agents. — A  state  law  taxing  the  business  of 
hiring  persons  to  labor  outside  the  state  limits  does  not  amount  to  a  regu- . 
lation  of  commerce  among  the  states.  These  labor  contracts  are  not  in  them- 
selves subjects  of  traffic  between  the  states,  nor  is  the  business  of  hiring 
laborers  so  immediately  connected  with  interstate  transportation  or  inter- 
state traffic  that  it  could  be  correctly  said  that  those  who  follow  it  are 
engaged  in  interstate  commerce,  or  that  the  tax  on  that  corporation  con- 
situtes  a  burden  on  such  commerce. 

Williams  v.  Pears,    (1900)    179  U.  S.  state.    Joseph    «.    Randolph,    (1882)    71 

276,  21  S.  Ct.  128,  45  U.  S.  (L.  ed.)   186,  Ala.  504. 
affirming    (1900)    110  Oa.  584,  35  S.  E. 

699,  50  L.  R.  A.  085.    See  also  Shepperd  A  North  Carolina  statute  imposing  a 

t\  Sumter  Oounty  Com'rs,  (1877)  59  Ga.  tax  on  "Every  emigrant  agent  or  person 

535.  engaged  in  procuring  laborers  to  accept 

employment  in  another  state/'  is  constitu- 

An  Alabama  statute,  entitled  "'An  Act  tional.    State  t\  Hunt,  (1901)   129  X.  C. 

to  require  a  person  who  employs,  or  in  any  686,  40  S.  E.  216,  85  Am.  St.  Bep.  758. 
way  engages  laborers  in  the  counties  of 

Dallas,  Perry,'  and  other  counties  therein  A  South  Carolina  statute,  entitled  "An 
named,  'for  the  purpose  of  removing  said  Act  to  prohibit  emigrant  agents  from  ply- 
laborers  from  the  state,  to  pay  a  license  ing  their  vocation  within  this  state  with- 
tax,' "  which  provides  that  " '  no  person,  out  first  obtaining  a  license  therefor,  and 
whether  for  himself  or  for  other  persons,  for  other  purposes,"  is  not  obnoxious  to 
shall  be  permitted  to  employ,  engage,  con-  this  clause,  as  it  does  not  directly  affect 
tract,  or  in  any  other  way  induce  laborers  commerca  The  business  of  procuring  con- 
to  leave  the  counties  of  Dallas,  Perry,  tracts  for  personal  labor  to  be  performed 
*  *  *  Montgomery  *  *  *  for  the  out  of  the  state  is  not  a  commodity  of 
purpose  of  removing  said  laborers  from  commerce,  and  any  transportation  of  per- 
this  state,  without  first  paying  to  each  sons  which  might  result  from  such  con- 
ot  said  counties  in  which  such  person  shall  tract  is'  so  remote  and  incidental  as  not  to 
so  operate  a  license  tax  of  $250,  such  be  deemed  within  the  protection  and  mean- 
license  tax  to  be  collected  as  other  license  ing  of  the  law  of  interstate  commerce, 
taxes/  etc.,"  is  invalid  as  infringing  the  State  r.  Napier,  (1902)  63  S.  C.  60.  41 
right  of  every  citizen  or  person  to  enjoy  S.  E.  13. 
free  egress  from,  or  transit  through  the 

(35)  Licenses  for  Using  Vehicles  on  Public  Streets. — A  statute  by  which 
owners  of  vehicles  used  upon  the  streets  of  a  city  are  required  to  pay  speci- 
fied annual  license  fees,  and  all  moneys  received  for  licenses  from  vehicles 
are  placed  to  the  credit  of  the  street-repairing  fund,  and  all  other  license 
fees  are  placed  to  the 'credit  of  the  general  fund,  is  valid  as  to  a  nonresident 
doing  an  interstate  business,  as  the  license  fees  are  charged  as  compensa- 
tion for  the  privileges  and  facilities  afforded  to  owners  of  vehicles  in  the 
use  of  the  streets. 

Bogart  v.  State,  (1888)   10  Ohio  Dec.   (Reprint)   365,  20  Cine.  L.  Bui.  458. 
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(36)  Taxation  of  Sale  of  Convict-made  Goods. —  A  statute  providing: 
4 '  Be  it  enacted  by  the  general  assembly  of  the  state  of  Ohio,  that  it  shall 
be  unlawful  for  any  person,  persons,  or  corporations  to  expose  for  sale 
within  the  state  of  Ohio,  without  first  obtaining  from  the  secretary  of  state, 
a  license  to  sell,  any  convict-made  goods,  merchandise,  or  wares,  as  herein- 
after provided,"  is  in  conflict  with  this  clause.  The  act  is  not  a  police 
regulation,  but  an  attempt  to  prevent,  or  at  least  discourage,  the  importa- 
tion of  convict-made  goods  from  other  states,  and  thereby  protect  our  citi- 
zens, laborers,  and  markets  against  such  goods.  If  protection  is  required, 
Congress  alone  has  the  power  to  legally  grant  such  relief. 

Arnold  v.  Yanders,   (1897)   56  Ohio  St.       Against  Foreign  Products  —  Goods  Made 
418,  47  N.  E.  50,  63  Am.  St.  Rep.  753.       by  Convict  Labor  to  Be  Branded. 
See   also   supra,   p.   434.    Discrimination 

(37)  Stamp  Taxes — (a)  On  Passenger  Contracts. —  A  statute  designed 
solely  for  revenue  purposes,  and  intended  to  raise  revenue  for  the  support 
of  the  state  government,  from  a  stamp  tax  imposed  on  passenger  contracts 
with  persons  about  to  depart  from  the  state  on  passenger  vessels,  is  void. 

People  v.  Raymond,  ( 1868)  34  Cal.  492,  rdent  in'  an  important  branch  of  our  for- 
wherein  the  court  said :  "  The  tax  is  not  eign  commerce.  In  other  words,  it  is  a 
levied  upon  the  agent,  shipper,  owner,  or  tax  upon  the  act  to  be  performed,  to  wit: 
passenger,  simply  as  a  citizen  within  our  upon  the  making  of  a  contract  for  pas- 
jurisdiction,  and  therefore  subject  to  tax-  sage,  and  not  a  personal  tax  upon  the 
ation,  in  like  manner  aa  all  persons  or  party  aa  a  citizen  who  is  subject  to  taxa- 
property  within  our  jurisdiction  are  tion."  See  Garrison  v.  TiUinghast, 
liable  to  be  taxed;  but  is  levied  as  a  pre-  (1861)  18  Cal.  404,  that  money  paid  vol- 
liminary  condition  to  the  performance  of  untarily  cannot  be  recovered, 
an  act  which  constitutes  a  material  ele- 

(b)  On  Foreign  Bills  of  Exchange — A  state  statute  requiring  the  affix- 
ing of  a  stamp  on  foreign  bills  of  exchange  is  not  a  regulation  of  commerce 
between  that  and  other  states. 

Em  p.  Martin,  (1871)  7  Nev.  140. 

(38)  Taxation  of  Bonds  and  Credits. —  The  Constitution  does  not  pro- 
hibit a  state  from  taxing,  in  the  hands  of  one  of  its  resident  citizens,  a  debt 
held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of 
the  debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated 
in  the  state  in  which  the  debtor  resides.  So  long  as  the  state,  by  its  laws,, 
prescribing  the  mode  and  subject  of  taxation,  does  not  intrench  upon  the 
legitimate  authority  of  the  Union,  or  violate  any  right  recognized  or  secured 
by  the  Constitution  of  the  United  States,  this  court,  as  between  the  state 
and  its  citizen,  can  afford  him  no  relief  against  state  taxation,  however, 
unjust,  oppressive,  or  onerous. 
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Kirtland  v.  Hotchkiss,  (1879)  100  U. 
S.  498,  25  U.  S.    (L.  ed.)   558. 

"There  is  no  inhibition  in  the  Federal 
Constitution  against  the  right  of  the  state 
to  tax  property  in  the  shape  of  credits 
where  the  same  are  evidenced  by  notes  or 
obligations  held  within  the  state,  in  the 
hands  of  an  agent  of  the  owner  for  the 
purpose  of  collection  or  renewal,  with  a 
view  to  new  loans  and  carrying  on  such 
transactions  as  a  permanent  business.'1 
State  Board  of  Assessors  v.  Comptoir 
National  I^Escompte,  (1903)  191  U.  S. 
403,  24  S.  Ct.  109,  48  U.  S.  (L.  ed.)  232. 

A  chose  in  action  owned  by  a  nonresi- 
dent of  the  state,  although  the  debtor  is 
a  nonresident,  is  taxable  as  property  in 
the  state,  no  matter  where  the  evidence 
of  the  debt  may  be  located.  There  is 
nothing  in  this  clause  of  the  Constitution 
or  the  laws  passed  in  pursuance  thereof 


which  would  have  the  effect  of  prohibit- 
ing the  taxation  of  such  property  by  the 
authorities  of  the  state.  Atlanta  Nat. 
Bldg.,  etc.,  Assoc.  v.  Stewart,  (1899)  109 
Ga,  80,  35  S.  £.  73. 

A  Pennsylvania  statute  making  all 
bonds  and  mortgages  taxable  annually, 
and  requiring  that  the  treasurer  of  each 
corporation  shall,  upon  payment  of  in- 
terest, assess  a  three-mills  tax  upon  the 
nominal  par  value  of  the  bond  and  with- 
hold the  same  from  the  interest  paid  to 
the  bondholder,  and  instead  of  paying  it 
to  the  bondholder,  turn  it  over  to  the 
state  treasury  of  Pennsylvania,  is  valid. 
Com.  v.  Delaware,  etc.,  Canal  Co.,  (1892) 
150  Pa.  St.  245,  24  Atl.  599.  See  also 
Com.  17.  New  York,  etc.,  R.  Co.,  (1892) 
150  Pa.  St.  234,  24  Atl.  609;  Com.  v. 
Lehigh  Valley  R.  Co.,  (1889) -129  Pa.  St. 
429,  18  Atl.  406,  410. 


(39)  Tax  on  Income  from  Interstate  Business. — A  tax  on  income 
derived  from  transactions  in  interstate  commerce  is  not  repugnant  to  this 
clause. 

U.  S.  Glue  Co.  v.  Oak  Creek,  (1915)  161  Wis.  211,  153  N.  W.  241,  Ann.  Cas.  1918A 
421. 


(40)  Tax  on  Inheritance  or  Succession. —  A  tax  of  ten  per  cent,  imposed 
by  a  state  statute  on  legacies  when  the  legatee  was  neither  a  citizen  of  the 
United  States  nor  domiciled  in  that  state  was  held  not  to  be  void  as  a  regu- 
lation of  foreign  commerce. 

Mager  v.  Grima,  (1850)  8  How.  493,  12  U.  S.   (L.  ed.)   1168. 

(41)  Taxation  of  Live  Stock  Grazing  in  the  State. —  A  flock  of  sheep, 
driven  without  unnecessary  delay  across  a  state  for  shipment,  and  not  for 
the  purpose  of  grazing,  was  engaged  in  interstate  commerce  to  such  an 
extent  as  to  be  exempt  from  taxation  by  the  state  through  which  it  was 
being  transported. 


Kelley  v.  Rhoads,  (1903)  188  U.  S. 
4,  23  S.  Ct.  259,  47  U.  S.  (L.  ed.)  350, 
reversing  (1901)  9  Wyo.  352,  63  Pac. 
<J35,  87  Am.  St.  Rep.  959,  (1898)  7  Wyo. 
237,  51  Pac.  593,  75  Am.  St.  Rep.  904,  39 
L.  R.  A.  594. 


Cattle  which  have  been  in  the  state 
about  five  months,  not  passing  through 
the  state  nor  brought  there  for  purposes 
of  trade,  are  situated  within  the  state 
within  the  meaning  of  a  state  revenue 
law.  Hardesty  v.  Fleming,  (1882)  67 
Tex.  395. 


(42)  Tax  for  Privilege  of  Fishing. —  A  statute  imposing  a  license  tax 
upon  the  residents  of  the  state  for  the  privilege  of  fishing  in  the  waters 
belonging  to  the  state  is  valid.    The  navigable  waters  of  the  state  and  the 
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soil  under  them  within  its  territorial  limits  are  the  property  of  the  state, 
for  the  benefit  of  its  own  people,  and  it  has  the  right  to  control  them  as  it 
sees  proper,  provided  it  does  not  interfere  with  the  authority  granted  the 
United  States  to  regulate  commerce  and  navigation. 

Morgan  v.  Com.,   (1900)   98  Va.  814,  35  S.  E.  448. 

(43)  License  on  Business  of  Packing  or  Canning  Oysters. —  A  statute 
enacting  that  any  person,  firm,  or  corporation  engaged  in  the  business  of 
packing  or  canning  oysters  for  sale  or  transportation  shall  take  o.ut  a  license 
to  engage  in  such  business  by  application  under  oath  to  the  clerk  of  the 
Circuit  Court,  etc.,  and  that  such  application  shall  state  the  number  of 
bushels  of  oysters  which  it  is  proposed  to  be  packed  by  himself,  his  firm,  or 
corporation  during  the  succeeding  eight  months,  and  at  the  time  of  issuing 
such  license  he  shall  pay  the  sum  of  twenty-five  dollars,  and  in  addition 
thereto  the  sum  of  one  dollar  per  thousand  bushels  for  every  thousand 
bushels  over  ten  thousand  bushels,  does  not  violate  this  clause,  as  applied 
to  the  case  of  one  engaged  in  the  business  of  packing  oysters  bought  in 
another  state  and  shipped  into  the  state  of  Maryland. 

Applegarth  r.  State,  (1899)  89  Md.  140,  42  Atl.  941.  See  also  State  v.  Applegarth, 
(1895)  81  Md.  293,  31  Atl.  961,  28  L.  R.  A.  812. 

(44)  License  for  Residing  upon  Watercraft. —  A  statute  making  it  a  mis- 
demeanor "  for  any  person  to  reside  and  make  his  or  her  residence  upon 
any  boat  or  other  watercraft  upon  the  Ohio,  Mississippi,  Kentucky,  or  other 
navigable  river  or  watercourse  within  this  state,  for  the  purpose  of  resid- 
ing or  engaging  in  any  business,  trade,  or  traffic,  or  for  any  purpose  what- 
ever, without  first  obtaining  from  the  clerk  of  the  county  court  of  the 
county  in  which  said  boat  or  watercraft  is  to  lie  or  ply,  and  such  business,  I 
trade,  or  traffic,  or  residence  is  to  be  carried  on,  a  license  so  to  do. for  each  ' 
head  of  family,  for  himself  and  his  family,  which  license  shall  only  be 

granted  upon  satisfactory  proof  of  the  good  character  of  the  applicant, 

and  the  payment  of  a  license  fee  of  five  dollars,  and  the  clerk's  fee  for  i 

making  out  such  license,"  is  not  obnoxious  to  this  clause.  j 

Robertson  v.  Com.,  (1897)   101  Ky.  286,  40  S.  W.  920. 

(45)  Tax  on  Laundry  Business. —  Laundry  business  is  not  commerce 
within  the  meaning  of  this  clause,  and  one  whose  business  it  is  to  collect 
soiled  linen  and  express  it  to  his  principal  in  another  state  to  be  washed 
and  laundered,  and  when  returned  to  deliver  it  to  its  owner  or  owners, 
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receiving  from  them  the  price  of  the  entire  service,  which  he  divides  with 
his  principal,  is  liable  to  the  payment  of  a  privilege  tax. 

Smith   v.   Jackson,    (1899)    103   Tens.  agents  of  the  Ohio  Laundry,  as  the  law 

673,  54  S.  W.  981,  47- L.  R.  A.  416\    But  is  well  settled  that  a  citizen  of  another 

in   Com.   v.   Pearl   Laundry   Co.,    (1899)  state  may  come  into  this  state  and  solicit 

105  Ky.  259,  49  S.  W.  26,  the  court  said:  and  receive  work  to  be  done  in  another 

"  It  is  not  necessary  to  discuss  the  federal  state,  without  being  required  to  pay   a 

question  raised  by  the  Piatt  Company,  as  license  tax." 

X.    "With  the  Indian  Tribes" 

1.  In  General. —  The  power  of  Congress  over  commerce  between  a  state 
and  the  Indian  Territory  is  not  less  than  its  power  over  commerce  among 
the  states. 

Hanley  v.  Kansas  City  Southern  R.  Co.,  (1903)  187  U.  S.  619,  23  S.  Ct.  214,  47 
U.  S.  (L.  ed.)  333. 

2.  Effect  of  Grant  of  Citizenship.— The  case  of  Matter  of  Heff,  (1905) 
197  U.  S.  509,  25  S.  Ct.  506,  49  U.  S.  (L.  ed)  848,  in  which  it  was  said  that 
when  the  United  States  grants  the  privileges  of  citizenship  to  an  Indian, 
gives  him  the  benefit  of  and  requires  him  to  be  subject  to  the  laws,  both  civil 
and  criminal,  of  the  state,  it  places  him  outside  the  reach  of  police  regula- 
tions on  the  part  of  Congress ;  the  emancipation  from  federal  control  thus 
created  cannot  be  set  aside  at  the  instance  of  the  government  without  the 
consent  of  the  individual  Indian  and  the  state,  and  this  emancipation  from 
federal  control  is  not  affected,  by  the  fact  that  the  lands  it  has  granted  to 
the  Indian  are  granted  subject  to  a  condition  against  alienation  and  incum- 
brance, or  the  further  fact  that  it  guarantees  to  him  an  interest  in  tribal  or 
other  property,  has  been  overruled. 

U.-  S.  v.  Nice,  (1916)  241  U.  S.  591,  spirituous  liquor  to  a  tribal  Indian  in 
36  S.  Ct.  696,  60  U.  S.  (L.  ed.)  1192,  in  .  Michigan  when  not  on  a  reservation,  the 
which  the  court  said:  "Of  course,  when  contention  that  he  had  become  a  citizen 
the  Indians  are  prepared  to  exercise  the.  was  dismissed  as  'immaterial';  in  Hallo- 
privileges  and  bear  the  burdens  of  one  well  v.  U.  S.,  [221  U.  S.  317]  a  prose- 
sui  juris,  the  tribal  relation  may  be  dis-  cution  for  taking  whiskey  upon  an  allot- 
solved  and  the  national  guardianship  ment  held  by  a  tribal  Indian  in  Nebraska, 
brought  to  an  end,  but  it  rests  with  the  fact  that  he  had  been  made  a  citizen 
Congress  to  determine  when  and  how  this  was  held  not  to  take  the  case  out  of  the 
shall  be  done,  and  whether  the  emancipa-  congressional  power  of  regulation;  and 
tion  shall  at  first  be  complete  or  only  in  U.  S.  v.  Sandoval,  [231  U.  S.  28]  a 
partial.  Citizenship  is  not  incompatible  prosecution  for  introducing  intoxicating 
with  tribal  existence  or  continued  guard-  liquors  into  an  Indian  pueblo  in  New 
ianship,  and  so  may  be  conferred  without  Mexico,  it  was  held  that  whether  the 
completely  emancipating  the  Indians  or  Indians  of  the  pueblo  were  citizens  need 
placing  them  beyond  the  reach  of  con-  not  be  considered,  because  that  would 
gressional  regulations  adopted  for  their  not  take  from  Congress  the  power  to  pro- 
protection.  Thus  in  U.  S.  v.  Holliday,  hibit  the  introduction  of  such  liquors 
[8  Wall.  407]   a  prosecution  for  selling  among  them." 

The  mere  fact  that  citizenship  has  been  conferred  upon  Indians  does  not 
necessarily  end  the  right  or  duty  of  the  United  States  to  pass  laws  in  their 
interest  as  a  dependent  people. 
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U.  S.  r.   Sandoval,    (1913)    231  U.  S.  (L.  ed.)    738;    U.   S.  c.   Sutton,    (1909) 

28,  34  S.  Ct.  1,  58  U.  S.    (L.  ed.)    107;  216  tJ.  S.  291,  30  S.  Ct.   116,  64  U.  8. 

Hallowell    t?.    U.    S.,    (1911)    221    U.    8.  (L.  ed.)   200;  U.  S.  t?.  Celestine,   (1909) 

317,  31  S.  Ct.  587,  55  U.  S.  (L.  ed.)  750;  215  U.  S.  278,  30  S.  Ct.  93,  54  U.  S.  (L. 

Tiger  !?.  Western  Investment  Co.,  (1911)  ed.)    195;   Couture  v.  U.  S.,   (1907)    207 

221  U.  S.  286,  31  S.  Ct.  578,  55  U.  S.  U.  S.  581,  28  S.  Ct.  259,  52  U.  S.  (L.  ed.) 

3.  Recognition  of  Civil  Rights.—"  Commencing  with  the  Act  of  1790, 
through  more  than  a  century  Congress  have  legislated  on  the  rights  of  the 
Indians  on  the  theory  that  they  were  dependent  and  helpless,  to  such  an 
extent  that  the  nation  has  a  right  to  assume  unlimited  control  of  them. 
•  •  •  The  civil  rights  incident  to  states  and  individuals  as  recognized 
by  what  may  be  called  the  '  law  of  the  land  '  have  not  been  accorded  either 
to  Indian  nations,  tribes,  or  Indians.  Whenever  they  have  asserted  a  legal 
capacity  in  the  maintenance  of  their  rights,  it  has  been  in  pursuance  of  some 
statute  of  the  United  States  specially  conferring  upon  them  the  civil  rights- 
of  suitors.  In  all  the  cases  in  this  court  in  which  the  interest  of  an  Indian 
tribe  has  been  the  subject  of  litigation  the  proceeding  has  been  under 
special  statute  conferring  the  right  upon  the  claimant  to  bring  a  suit.  The 
ordinary  jurisdiction  as  to  persons  has  never  been  sought  to  enforce  against 
the  United  States  the  fulfillment  of  their  obligations  or  discharge  of  their 
duties." 

Jaeger  v.  U.  S.,  (1892)  27  Ct.  CI.  284. 

4.  Regulating  Ownership  and  Distribution  of  Property. —  Legislation 
assuming  control  of  Indians,  affecting  membership  in  the  various  tribes  and 
regulating  the  ownership  and  distribution  of  their  property,  is  within  the 
power  of  Congress. 

Stephens  v.   Cherokee   Nation,    (1899)  with    the    Indiana    aa   dependent    people, 

174  U.  S.  445,  19  S.  Ct.  722,  43  U.  S.  (L.  and   to   legislate   concerning    their   prop- 

ed.)    1041.      See    also    U.    S.    v.    Rowell,  erty  with  a  view  to  their  protection  as 

(1917)   243  U.  S.  464,  37  S.  Ct.  425,  61  such.      Tiger    v.    Western    Invest.    Co., 

U.  S.   (L.  ed.)    848;   Cherokee  Nation  v.  (1911)   221  U.  S.  286,  31  S.  Ct.  578.  55 

Hitchcock,     (1902)     187    U.    S.    294,    23  U.  S.    (L.  ed.)    738. 
S.  Ct.  115,  47  U.  S.  (L.  ed.)   183;  Morris 

t?.  Hitchcock,    (1904)    194  U.  S.  388,  24  The  act  of  Congress  of  April  26,  1906, 

S.  Ct.  712,  48  U.  S.  (L.  ed.)  1030;  Tuttle  extending    the    period    of    restriction    of 

t>,  Moore,    (1901)    3  Indian  Ter.  712,  64  allotted    Indian    lands    was    within    the 

S.   W.    585;    Loman    v.    Paullin,    (Okla.  power   of   Congress.     Heckman  v.  U.   S., 

1915)   152  Pac.  73.  (1912)    224  U.  S.  413,  32  S.  Ct.  424,  56 

U.   S.    (L.  ed.)    820;    Bowling  v.   U.   S., 

Congress     has    undertaken     from     the  (1914)   233  U.  S.  528,  34  S.  Ct.  659,  58 

earliest  history  of  the  government  to  deal  U.  S.   (L.  ed.)    1080. 

5.  Grant  of  Bights  of  Way. —  In  the  exercise  of  its  power  to  regulate 
commerce  among  the  several  states  and  with  the  Indian  tribes,  Congress  has 
full  authority  to  grant  rights  of  way  through  land  occupied  by  the  five 
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Indian  tribes  domiciled  in  the  Indian  Territory,  for  the  construction  of 
railroads. 

Muskogee  Nat.  Telephone  Co.  t?.  Hall,  and  operated  to  extinguish  such  exclusive 

(1902)    118  Fed.  384,  wherein  the  court  rights    to   construct   and   maintain    lines 

said:      "When    Congress,    on    March    3,  of  telephone  or  telegraph  within  the  ter- 

1901,  31   Stat.   L.    1083,   in   the  exercise  ritory   as  had   theretofore  been  granted, 

of   its   constitutional    power   to   regulate  No  act  of  the  Creek  Nation  on  a  subject 

commerce,  saw  fit  to  provide  how  fran-  within    the    lawful    jurisdiction    of    the 

chises  for   the   construction  And  mainte-  federal  government  can  be  given  the  effect 

nance  of  telephone  lines  within  the  In-  of  nullifying  or  interfering  to  any  extent 

dian   Territory   must   be   obtained,    such  with  legislation  by  the  Congress  of  the 

action   on   its  part  necessarily   prevailed  United  States,  when  it  sees  fit  to  pass 

over  all  local  regulations  on  the  subject,  laws  on  the  subject." 

An  act  of  Congress  allotting  and  distributing  lands  among  tribal  Indians  is  not 
a  contract  but  is  an  exertion  of  the  administrative  control  of  the  govern- 
ment over  the  tribal  property  of  tribal  Indians,  and  is  subject  to  change 
by  Congress  at  any  time  before  it  is  carried  into  effect  and  while  the  tribal 
relations  continue. 

Gritts  17.  Fisher,  (1912)  224  U.  S.  640,  32  S.  Ct.  580,  56  U.  S.  (L.  ed.)   928. 

6.  Power  to  Prohibit  or  Regulate  Intercourse. —  Under  the  power  to 
regulate  commerce  with  the  Indian  tribes,  Congress  has  power  to  prohibit 
all  intercourse  with  them  except  under  a  license.  This  power  is  the  same 
as  the  power  to  regulate  commerce  among  foreign  nations. 

U.  S.  v.  Cisna,   (1835)   1  McLean   (U.  S.)   254,  25  Fed.  Caa.  No.  14,795. 

7.  Executory  Contracts  of  Indians. — An  executory  contract  entered  into 
by  an  Indian  with  a  white  man  within  a  state  can  be  enforced,  and  the  Act 
of  Congress  touching  the  payment  to  the  Indians  of  annuities,  and  provid- 
ing "  that  all  executory  contracts,  made  and  entered  into  by  any  Indian 
for  the  payment  of  money  or  goods,  shall  be  deemed  and  held  to  be  null  and 
void,  and  of  no  binding  effect  whatever,"  is  invalid,  as  Congress  lacks  the 
constitutional  power  to  enact  laws  invalidating  contracts  entered  into  within 
the  limits  of  a  sovereign  state,  whether  with  an  Indian  or  a  resident  of  a 
sister  state  or  subject  of  a  foreign  government. 

Hicks  v.  Ewhartonah,    (1860)    21  Ark.   106. 

8.  Power  to  Suppress  Disturbances. —  The  United  States  can  alone  con- 
stitutionally regulate  commerce  with  the  Indian  tribes,  and  when  disturb- 
ances with  Indians  occur  without  any  efficient  power  in  the  state  to  make  a 
change,  it  becomes  necessary  for  the  United  States  to  use  its  constitutional 
right  to  give  relief. 

Howard  v.  Ingersoll,   (1851)    13  How.  410,  13  U.  S.   (L.  ed.)    189. 
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9.  Prohibiting  and  Regulating  Sale  of  Intoxicating  Liquors.— The 

power  of  Congress  to  prohibit  the  introduction  of  intoxicating  liquors 
into  an  Indian  reservation,  wheresoever  situate,  and  to  prohibit  traffic  in 
such  liquors  with  tribal  Indians,  whether  upon  or  off  a  reservation  and 
whether  within  or  without  the  limits  of  a  state,  does  not  admit  of  any  doubt. 
It  arises  in  part  from  the  clause  in  the  Constitution  investing  Congress 
with  authority  "  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes/ '  and  in  part  from  the  recog- 
nized relation  of  tribal  Indians  to  the  Federal  Government. 


Perrin  v.  U.  S.,  (1914)  232  U.  S.  478, 
34  S.  Ct.  387,  58  U.  S.  (L.  ed.)  691.  See 
also  Johnson  t?.  Gearlds,  (1914)  234  U.  S. 
422,  34  S.  Ct.  794,  58  U.  S.  (L.  ed.)  1383; 
Dick  v.  U.  S.,  (1908)  208  U.  S.  340,  28 
S.  Ct.  399,  52  U.  S.  (L.  ed.)  520;  U.  S.  f?. 
Forty-three  Gallons  Whiskey,  (1876)  93 
U.  S.  196,  23  U.  S.  (L.  ed.)  846;  U.  S.  «. 
Forty-three  Gallons  Whiskey,  (1883)  108 
U.  S.  496,  2  S.  Ct.  906,  27  U.  S.  (L.  ed.) 
803,  as  to  the  payment  oi  the  special 
internal-revenue  tax  interfering  with  the 
operation  of  a  treaty  with  the  Indians; 
Etc  p.  Crow  Dog,  (1883)  109  U.  S.  567, 
3  S.  Ct.  396,  27  U.  S.   (L.  ed.)    1030. 

An  Act  of  Congress  under  which  a  per- 
son might  be  indicted  for  selling  spiritu- 
ous liquors  within  the  territorial  limits 
of  a  state  and  without  any  Indian  reser- 
vation, to  a  tribal  Indian  under  the 
charge  of  the  United  States  Indian  agent 
for  the  tribe,  was  held  to  be  constitu- 
tional. Commerce  with  the  Indian  tribes 
means  commerce  with  the  individuals 
composing  those  tribes.  The  locality  of 
the  traffic  can  have  nothing  to  do  with 
the  power.  The  right  to  exercise  it  in 
reference  to  any  Indian  tribe,  or  any  per- 
son who  is  a  member  of  such  tribe,  is 
absolute,  without  reference  to  the  local- 
ity of  the  traffic,  or  the  locality  of  the 
tribe,  or  of  the  member  of  the  tribe  with 
whom  it  is  carried  on.  This  does  not  im- 
ply that  this  clause  authorizes  Congress 
to  regulate  any  other  commerce  orig- 
inated and  ended  within  the  limits  of  a 
single  state  than  commerce  with  the  In- 
dian tribes.  U.  S.  t?.  Holliday,  (1865) 
3  Wall.  415,  18  U.  8.   (L.  ed.)    182. 

The  government  may  grant  allotments 
to  members  of  the  Indian  tribes  and  pro- 
vide for  the  issue  of  patents,  and  may 
confer  all  the  privileges  and  immunities 
of  citizenship  upon  its  wards,  and  yet 
retain  its  power  to  regulate  commerce 
with  them,  and  may  prohibit  the  traffic 
in  intoxicating  liquors  with  them.  "The 
original  condition  of  these  Indians  as 
wards  of  the  government;    the  original 


power  of  Congress  to  regulate  commerce 
with  them;  the  settled  policy  and  prac- 
tice of  the  nation  to  prohibit  traffic  with 
them  in  intoxicating  liquors;  the  stipu- 
lation of  the  treaty  of  1867  that  the  gov- 
ernment would '  appoint  an  agent,  whose 
duty  it  has  always  been  to  suppress  this 
traffic;  the  absence  of  any  condition  in 
the  Act  of  1887  requiring  allottees  to  sur- 
render their  tribal  relation  or  tribal  prop- 
erty; the  continuing  need  of  the  sup- 
pression of  the  liquor  traffic  with  them 
while  the  government  holds  their  lands  in 
truflt  for  the  individual  Indians  as  well  as 
while  it  held  them  in  trust  for  the  same 
Indians  collectively;  the  absence  of  any 
express  renunciation  of  its  power  by  Con- 
gress, and  of  any  treaty  or  Act  of  Con- 
gress repugnant  to  its  retention  and  exer- 
cise; the  holding  of  both  the  legislative 
and  executive  departments  that  it  still 
exists,  notwithstanding  the  allotments  and 
patents  under  the  Act  of  1887;  the  uni- 
form exercise  of  this  authority  and  the 
continuing  endeavor  of  thsse  departments 
to  suppress  this  baleful  traffic  in  spiritu- 
ous liquors  with  these  Indians  since  their 
patents  were  issued  as  before,  compel  the 
conclusion  that  Congress  has  never  re- 
nounced its  power  to  regulate  this  com- 
merce, and  that  the  Act  of  1897  is  neither 
unconstitutional  nor  inapplicable  to  the 
case  at  bar."  FarreU  v.  U.  S.,  (1901) 
110  Fed.  943. 

A  territorial  statute  providing  that 
"if  any  person  shall,  directly  or  indi- 
rectly, sell,  barter,  or  give  intoxicating 
liquor,  whether  fermented,  vinous,  or 
spirituous,  or  any  decoction  or  composi- 
tion of  which  fermented,  vinous,  or 
spirituous  liquor  is  a  part,  to  any  Indian 
or  half-breed  Indian  in  this  territory,  he 
shall  be  deemed  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  pun- 
ished," is  clearly  within  the  police  power 
of  a  territorial  government,  and  not  in- 
consistent with  the  Constitution  and  laws 
of  the  United  States.  Territory  v.  Guyott, 
(1889)   9  Mont.  46,  22  Pac.  134. 
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Within  the  limits  of  a  state. —  Congress  can  prohibit  the  introduction  of 
intoxicating  liquors  into  lands  occupied  by  a  tribe  of  uncivilized  Indians 
notwithstanding  they  are  within  territory  admitted  to  statehood. 

U.  S.  v.  Sandoval,  (1913)  231  U.  S.  28,  34  S.  Ct.  1,  58  U.  8.  (Ia  ed.)   107. 

Though  an  Indian  may  be  a  citizen,  Congress  may  make  it  an  offense  to  sell 
intoxicating  liquors  to  him  while  he  remains  a  member  of  a  tribe  and  under 
the  charge  of  an  Indian  agent,  and  while  the  United  States  still  holds  in 
trust  the  title  to  land  which  had  been  allotted  to  him. 

U.  8.  v.  Nice,  (1916)  241  U.  S.  591,  36  8.  Ct.  696,  60  U.  8.   (L.  ed.)    1192. 

10.  When  Included  Within  the  Limits  of  a  State. —  a.  In  General. — 
The  Cherokee  Nation  is  a  distinct  community,  occupying  its  own  territory 
with  boundaries  accurately  described,  in  which  the  laws  of  Georgia  can  have 
no  force,  and  which  the  citizens  of  Georgia  have  no  right  to  enter  but  with 
the  assent  of  the  Cherokees  themselves,  or  in  conformity  with  treaties  and 
with  the  Acts  of  Congress.  The  whole  intercourse  between  the  United 
States  and  this  nation  is  by  our  Constitution  and  laws  vested  in  the  govern- 
ment of  the  United  States. 


Worcester  v.  Georgia,  (1832)  6  Pet. 
560,  8  U.  8.  (L.  ed.)  483.  See  also  John- 
son v.  Gearlds,  (1914)  234  U.  S.  422,  34 
S.  Ct.  794,  58  U.  S.  (L.  ed.)  1383,  and 
also  U.  S.  v.  Sandoval,  (1913)  231  U.  S. 
28,  34  S.  Ct.  1,  58  U.  8.  (L.  ed.)  107,  as 
to  the  Pueblo  Indians  within  the  state  of 
New  Mexico,  in  which  case  the  court 
said:  "Of  course,  it  is  not  meant  by 
this  that  Congress  may  bring  a  com- 
munity or  body  of  people  within  the 
range  of  this  power  by  arbitrarily  call- 
ing them  an  Indian  tribe,  but  only  that 
in  respect  of  distinctly  Indian  communi- 
ties the  questions  whether,  to  what  extent, 
and  for  what  time  they  shall  be  recog- 
nized and  dealt  with  as  dependent  tribes 
requiring  the  guardianship  and  protec- 
tion of  the  United  States  are  to  be  de- 
termined by  Congress,  and  not  by  the 
courts." 

"  It  would  be  a  very  strained  construc- 
tion of  this  clause,  that  a  system  of 
criminal  laws  for  Indians  living  peace- 
ably in  their  reservations,  which  left  out 
the  entire  code  of  trade  and  intercourse 
laws  justly  enacted  under  that  provision, 
and  established  punishments  for  the  com- 
mon-law crimes  of  murder,  manslaughter, 
arson,  burglary,  larceny,  and  the  like, 
without  any  reference  to  their  relation 
to  any  kind  of  commerce,  was  authorized 
by  the  grant  of  power  to  regulate  com- 
merce with  the  Indian  tribes."    U.  8.  v . 


Kagama,  (1886)   118  U.  S.  378,  6  S.  Ct. 
1109,  30  U.  S.   (L.  ed.)   228. 

The  power  of  Congress  to  regulate  com- 
merce with  the  Indians  does  not  neces- 
sarily cease  on  their  being  included  with- 
in the  limits  of  the  state.  U.  8.  v.  Cisna, 
(1835)  1  McLean  (U.  S.)  254,  25  Fed. 
Cas.  No.  14,795. 

The  state  of  Georgia  had  the  right  in 
1829  to  extend  its  laws  over  the  terri- 
tory inhabited  by  the  Cherokee  Indians 
and  over  the  Indians  themselves.  State 
v.  Tassels,  (1830)   Dudley  (Ga.)  238. 

"The  Cherokees  in  North  Carolina  dis- 
solved their  connection  with  their  nation 
when  they  refused  to  accompany  the  body 
of  it  on  its  removal,  and  they  have  had 
no  separate  political  organization  since. 
Whatever  union  they  have  had  among 
themselves  has  been 'merely  a  social  or 
business  one.  It  was  formed  in  1868,  at 
the  suggestion  of  an  officer  of  the  Indian, 
office,  for  the  purpose  of  enabling  them 
to  transact  business  with  the  government 
with  greater  convenience.  Although  its 
articles  are  drawn  in  the  form  of  a  con- 
stitution for  a  separate  civil  government, 
they  -  have  never  been  recognized  as  a 
separate  nation  by  the  United  States;  no 
treaty  haa  been  made  with  them;  they 
can  pass  no  laws;  they  are  citizens  of 
that  state  and  bound  by  its  laws."    Chero- 
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kee  Trust  Funds,   (1886)    117  U.  S.  309, 
6  S.  Ct.  718,  29  U.  S.    (L.  ed.)   880. 

In  Massachusetts  and  Maine. — "What- 
ever the  status  of  the  Indian  tribes  in 
the  West  may  be,  all  the  Indians,  of 
whatever  tribe,  remaining  in  Massachu- 
setts and  Maine,  have  always  been  re- 
garded by  those  states  and  by  the  United 
States  as  bound  by  the  laws  of*  the  state 
in  which  they  live.    Danzell  v.  Webquish, 


(1871)  108  Mass.  133;  Murch  v.  Tomer, 
(1842)  21  Me.  535.  Their  position  is 
like  that  of  those  Cherokees  who  re- 
mained in  North  Carolina.  It  was  said 
of  them  by  the  United  States  Supreme 
Court,  in  Cherokee  Trust  Funds,  (1886) 
117  U.  S.  288,  that  they  were  inhabitants 
of  North  Carolina  and  subject  to  its 
laws."  State  v.  Newell,  (1892)  84  Me. 
466,  24  Atl.  943. 


When  a  new  state  is  admitted  into  the  Union,  Congress  may,  in  the 
enabling  act,  reserve  authority  to  legislate  in  the  future  respecting  the 
Indians  residing  within  the  new  state,  and  may  declare  that  an  existing  act 
of  Congress  relating  to  traffic  and  intercourse  with  the  Indian  tribes  shall 
remain  in  force. 

Ew  p.  Webb,   (1912)   225  U.  S.  663,  32  S.  Ct  7*0,  56  U.  S.   (L.  ed.)    1248. 


b.  Jurisdiction  op  Crimes. — (1)  In  General. —  When  tribal  independence 
or  relations  among  certain  Indians  has  at  no  time  been  recognized  by  the 
United  States,  they  are  amenable  to  the  penal  laws  of  the  United  States  and 
subject  to  the  jurisdiction  of  its  courts. 


In  re  Saa  Quah,    (1886)    31  Fed.  329. 

Congress  may  provide  for  the  punish- 
ment of  murder  committed  in  the  Indian 
country  by  the  killing  of.  a  white  man  by 
an  Indian,  and  vice  versa.  U.  S.  0.  Mar- 
tin,   (1883)    14  Fed.  817. 

A  trial  for  homicide  committed  in  an 
Indian  reservation  must  be  had  on  the 
federal  side  of  a  territorial  court  and  is 
governed  by  United  States  statutes  and 
the  rules  of  the  common  law.  McCall  v. 
U.  S.,   (1876)    1  Dak.  307,  46  N.  W.  608. 

Unless  otherwise  provided  by  treaty 
with  an  Indian  tribe,  or  by  the  Act  ad- 
mitting the  state  into  the  Union,  the 
criminal  laws  of  the  state,  except  so  far 
as  restricted  by  the  authority  of  Con- 
gress "  to  regulate  commerce  with  the  In- 
dian tribes,"  extend  to  all  crimes  com- 
mitted on  an  Indian  reservation  by  per- 
sons other  than  tribal  Indians.  But  In- 
dians, while  preserving  their  tribal  re- 
lations, and  residing  on  a  reservation  set 
apart  for  them  by  the  United  States,  are 
the  wards  of  the  general  government,  and 
as  such  the  subject  of  federal  authority, 
and  the  power  to  legislate  for  them  is  ex- 
clusively in  Congress.  And  for  acts  com-, 
mitted  within  the  limits  of  the  reserva- 


tion, they  are  not  subject  to  the  criminal 
laws  of  the  state.  State  v.  Campbell, 
(1893),  53  Minn.  354,  55  N.  W.  553,  21 
L.  R.  A.  169. 

An  Alabama  statute  of  1829,  extending 
the  jurisdiction  of  the  state  over  the 
Creek  Nation,  was  not  in  violation  of  the 
Constitution  of  the  United  States  nor  of 
any  Act  of  Congress  passed  in  compliance 
therewith,  or  of  any  treaty  made  in  pur- 
suance thereof.  A  at  ate  has  the  un- 
doubted constitutional  right  to  extend  it? 
civil  and  criminal  jurisdiction  over  any 
tract  of  Indian  country  within  her  limits 
where  the  Indian  title  is  not  extin- 
guished, and  an  offense  committed  in  an 
Indian  territory  to  which  the  Indian  title 
lias  not  been  extinguished,  but  over  whicl1 
the  jurisdiction  of  the  state  courts  has 
been  extended,  is  properly  cognizable  in 
the  courts  of  the  state,  and  a  conviction 
of  one  for  felony  on  such  lands  is  legal. 
Caldwell  v.  State,  (1832)  1  Stew.  &  J 
(Ala.)   327. 

A  Tennessee  statute  of  1833,  extend- 
ing the  criminal  laws  of  the  state  so  far 
as  to  punish  offenses  over  that  part  of 
the  Cherokee  Nation  lying  in  Tennessee, 
was  held  to  be  constitutional.  State  e. 
Foreman,  (1835)  8  Yerg.  (Tenn.)  316      ' 
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(2)  Offenses  Committed  Outside  Reservation. —  Where  crimes  are  com- 
mitted by  whites  against  Indians,  or  by  Indians  against  whites,  outside  of  a 
reservation  situated  within  a  state,  the  jurisdiction  is  in  the  state  courts. 

State  r.  Spotted  Hawk,  (1899)  22  Mont.  U.  S.  v.  Holliday.  fl865)   3  Wall.  415,  18 

44,  55  Pac.  1026.    See  also  State  f.  Little  U.  S.    (L.  ed.)    182. 
Whirlwind,  (1899)  22  Mont.  425,  56  Pac. 

820.  Congress,  has  power  to  provide  for  the 

punishment  of  a  crime  committed  by  a 

See,  however,  supra,  the  case  of  U.  S.  white  man  on  the  person  or  property  of 

t*.  Nice,   (1916)   241  U.  S.  591,  36  S.  Ct.  an  Indian,  and  vice  versa,  anywhere  in 

696,  60  U.  S.   (L.  ed.)   1192,  under  Effect  the  United   States.     U.   S.   t>.   Barnhart, 

of  Grant  of  Citizenship,  p.  728.    See  also  (1884)   22  Fed.  287. 

(3)  Murder  Committed  upon  Allotted  Land. —  An  indictment  charging 
an  Indian  with  the  murder  of  another  Indian  on  allotted  land  within  an 
Indian  reservation,  is  cognizable  in  a  United  States  court,  when  the  act  of 
Congress  under  which  the  allotment  was  made  does  not  contemplate  a  sur- 
render of  jurisdiction  of  offenses  committed  within  the  reservation. 

U.  S.  v.  Celestine,  (1909)  215  U.  S.  278,  30  S.  Ct.  93,  54  U.  S.  (L.  ed.)   195. 


(4)  Taking  Liquor  upon  Allotted  Land. —  An  Indian,  though  citizenship 
had  been  conferred  upon  him,  may  be  convicted  for  introducing  liquor  into 
his  allotment,  when  the  trust  period  named  in  the  statute  under  which  the 
land  had  been  allotted,  had  not  expired  at  the  time  the  alleged  offense  was 
committed. 

Hallowell  v.  U.  S.,  (1911)  221  U.  S  the  limits  of  an  Indian  Reservation 
317,  31  S.  Ct.  587,  55  U.  S.  (L.  ed.)  750.       within  a  state,  is  cognizable  in  a  United 

States  court.    U.  S.  v.  Sutton,  (1909)  215 

An  indictment  charging  the  introduc-  U.  S.  291,  30  S.  Ct.  116,  54  U.  S.  (L.  ed.) 
tion  of  liquor  upon  an  aUotment  within       200. 


c.  State  Tax  on  Goods  op  Traders. —  The  imposition  of  a  tax  upon  the 
goods  of  traders  within  the  Indian  country  by  the  state  authorities  is  incom- 
patible with  the  exclusive  jurisdiction  over  the  regulation  of  this  commerce 
which  exists  in  the  Congress  of  the  United  States.  The  power  of  Congress 
over  the  subject  of  intercourse  with  the  Indian  tribes  carries  with  it  the 
right  to  say  who  may  trade  and  under  what  conditions  such  trade  shall  be 
carried  on  with  the  tribes. 

Foster  v.  Blue  Earth  County,  7  Minn.  145, 
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"  The  Congress  shall  have  power    *    *    *    to  establish  an  uniform  role 

of  naturalisation/9 

I.  Definition  of  Naturalization,  735. 
II.  Grant  of  Power,  735. 

1.  In  General,  735. 

2.  To  Prescribe  Capacities  a*  a  Citizen,  735. 

III.  Presumption  of  Alienage,  736. 

IV.  EXCLUSIVENESS  OF  POWER,   736. 

V.  Distinction  Between  Citizenship  by  Birth  and  by  Naturali- 
zation, 738. 
VI.  Uniform  Rule  of  Naturalization,  738. 

VII.  Collective  Naturalization,  738. 

1.  In  General,  738. 

2.  Inhabitants  of  Territory  Acquired  by  Conquest  or  Cession,  739- 

3.  Inhabitants  of  Territory  Admitted  as  a  State,  739. 

VIII.  Jurisdiction  of  State  Courts,  739. 

1.  Validity  of  Action  by  State  Courts  in  General,  739. 

2.  Power  of  Congress  to  Confer  Jurisdiction  on  State  Courts,  740. 

3.  State  Statutes  Prohibiting  State  Courts  from  Exercising  Juris- 

diction,  741. 
IX.  Power  to  Recall  Grant  of  Naturalization,  742. 
X.  Right  of  Expatriation,  742. 

I.  Definition  of  Naturalisation 

Naturalization  is  the  act  of  adopting  a  foreigner,  and  clothing  him  with 
the  privileges  of  a  native  citizen. 

Boyd  v.  Nebraska,  (1892)  143  U.  S.  162,  12  8.  Ct.  375,  36  U.  S.  (L.  ed.)  103, 
reversing  State  v.  Boyd,   (1891)   3r  Neb.  682,  48  N.  W.  739,  51  N.  W.  602. 

n.  Grant  of  Power 

1.  In  General. —  The  power  of  naturalization  vested  in  Congress  by  the 
Constitution  is  a  power  to  confer  citizenship,  and  not  a  power  to  take  it 
away. 

U.  S.  v.  Wong  Kim  Ark,  (1898)  169  U.  S.  703,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.)  890, 
affirming  (1896)   71  Fed.  382. 

2.  To  Prescribe  Capacities  as  a  Citizen. — A  naturalized  citizen  is  indeed 
made  a  citizen  under  an  Act  of  Congress,  but  the  Act  does  not  proceed  to 
give,  to  regulate,  or  to  prescribe  his  capacities.    He  becomes  a  member  of 
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the  society,  possessing  all  the  rights  of  a  native  citizen,  and  standing,  in  the 
view  of  the  Constitution,  on  the  footing  of  a  native.  The  Constitution  does 
not  authorize  Congress  to  enlarge  or  abridge  those  rights.  The  simple 
power  of  the  national  legislature  is  to  prescribe  a  uniform  rule  of  natural- 
ization, and  the  exercise  of  this  power  exhausts  it,  so  far  as  respects  the 
individual.  The  Constitution  then  takes  him  up,  and,  among  other  rights, 
extends  to  him  the  capacity  of  suing  in  the  courts  of  the  United  States,  pre- 
cisely under  the  same  circumstances  under  which  a  native  might  sue.  He 
is  distinguishable  in  nothing  from  a  native  citizen,  except  so  far  as  the  Con- 
stitution makes  the  distinction.    The  law  makes  none. 

Oeborn  v.  U.  S.  Bank,  (1824)  9  Wheat.  827,  6  U.  S.  (L.  ed.)  204. 

m.  Presumption  of  Alienage 

The  original  status  as  an  alien  is  presumed  to  continue  until  the  contrary 
be  shown. 

Hauenstein  v.  Lynham,    (1879)    100  U.  S.  484,  26  U.  S.   (U  ed.)   628.    See  aim 
Green  v.  Salas,  (1887)  31  Fed.  106. 


IV.  Exclusiveness  of  Power 

The  power  of  naturalization  is  exclusively  in  Congress. 


Chirac  v.  Chirac,  (1817)  2  Wheat.  269, 
4  U.  S.  (L.  ed.)  236.  See  also  remarks 
of  Woodbury,  J.,  in  Norris  v.  Boeton, 
(1849)  7  How.  556,  12  U.  S.  (L.  ed.) 
702,  and  also  Golden  r.  Prince,  (1814) 
3  Wash.  (U.  S.)  313,  10  Fed.  Caa.  No. 
5,509;  U.  S.  v.  Rhodes,  (1866)  1  Abb. 
(U.  S.)  28,  27  Fed.  Cas.  No.  16,151, 
wherein  the  court  said:  "After  consider- 
able fluctuations  of  judicial  opinion,  it 
was  finally  settled  by  the  Supreme  Court 
that  this  power  is  vested  exclusively  in 
Congress."  Hampden  County  0.  Morris, 
(1911)  207  Mass.  167,  93  N.  E.  579,  Ann. 
Cas.  1912A  815. 

"  In  the  case  of  Chirac  v.  Chirac,  ( 1817) 
2  Wheat.  (U.  S.)  269,  which  arose  under 
the  grant  of  power  to  establish  a  uniform  • 
rule  of  naturalization,  where  the  court 
speak  of  the  power  of  Congress  as  exclu- 
sive they  are  evidently  merely  sanction- 
ing the  argument  of  counsel  stated  in  the 
preceding  sentence,  which  placed  the  in- 
validity of  the  naturalization  under  the 
law  of  Maryland,  not  solely  upon  the 
grant  of  power  in  the  Constitution,  but 
insisted  that  the  Maryland  law  was 
'  virtually  repealed  by  the  Constitution 
of  the  United  States,  and'  the  Act  of 
naturalization  enacted  by  Congress."  Un- 
doubtedly it  was  so  repealed,  and  the  op- 


ring  counsel  in  the  case  did  not  dispute 
For  the  law  of  the  United  States  cov- 
ered every  part  of  the  Union,  and  there 
could  not,  therefore,  by  possibility  be 
a  state  law  which  did  not  come  in  con- 
flict with  it.  And,  indeed,  in  this  case 
it  might  well  have  been  doubted  whether 
the  grant  in  the  Constitution  itself  did 
not  abrogate  the  power  of  the  states,  in- 
asmuch as  the  Constitution  also  pro- 
vided 'that  the  citizens  of  each  state 
should  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
states;  and  it  would  seem  to  be  hardly 
consistent  with  this  provision  to  allow 
any  one  state,  after  the  adoption  of  the 
Constitution,  to  exercise  a  power,  which, 
if  it  operated  at  all,  must  operate  beyond 
the  territory  of  the  state,  and  compel 
other  states*  to  acknowledge  as  citizens 
those  whom  it  might  not  be  willing  to 
receive."  Per  Tanev,  C.  J.,  in  License 
Cases,  (1847)  6  How.  585,  12  U.  S.  (L. 
ed.)  256. 

In  Ogden  v.  Saunders,  (1827)  12 
Wheat.  276,  6  U.  S.  (L.  ed.)  606,  a  case 
holding  that  in  the  absence  of  action  by 
Congress,  the  states  may  pass  laws  on 
the  subject  of  bankruptcies,  Johnson,  J., 
said:  *'  I  will  with  confidence  affirm, 
that    the    Constitution    had    never    been 


\rt.  I,  SEC.  8] 


CONSTITUTION 


737 


adopted,  had  it  then  been  imagined  that 
this  question  would  ever  hare  Wn  made, 
or  that  the  exercise  of  this  power  in  the 
states  should  ever  have  depended  upon 
the  views  of  the  tribunals  to  which  that 
Constitution  was  about  to  give  existence. 
The  argument  proposed  to  be  drawn  from 
a  comparison  of  this  power  witi  that  of 
Congress  over  naturalization  is  not  a  fair 
one,  for  the  cases  are  not  parallel;  and 
if  they  were,  it  is  by  no  means  settled 
that  the  states  would  have  been  precluded 
from  this  power,  if  Congress  had  not  as- 
sumed it.  But,  admitting,  argument* 
gratia,  that  they  would,  still  there  are 
considerations  bearing  upon  the  one 
power  which  have  no  application  to  the 
other.  Our  foreign  intercourse  being  ex- 
clusively committed  to  the  general  govern- 
ment, it  is  peculiarly  their  province  to 
determine  who  are  entitled  to  the  priv- 
ileges of  American  citizens  and  the  pro- 
tection of  the  American  government.  And 
the  citizens  of  any  one  state  being  en- 
titled by  the  Constitution  to  enjoy  the 
rights  of  citizenship  in  every  other  state, 
that  fact  creates  an  interest  in  this  par- 
ticular in  each  other's  acts  which  does 
not  exist  with  regard  to  their  bankrupt 
laws;  since  state  acts  of  naturalization 
would  thus  be  extraterritorial  in  their 
operation,  and  have  an  influence  on  the 
most  vital  interests  of  other  states,  On 
these  grounds,  state  laws  of  naturaliza- 
tion may  be  brought  under  one  of  the 
four  heads  or  classes  of  powers  precluded 
to  the  states,  to  wit,  that  of  incompati- 
bility; and  on  this  ground  alone,  if  any, 
could  the  states  be  debarred  from  exer- 
cising this  power,  had  Congress  not  pro- 
ceeded to  assume  it."  See  also  remarks 
by  the  same  justice  in  Houston  v.  Moore, 
(1820)  5  Wheat.  (U.  S.)  49,  5  U.  S.  (L. 
ed.)  19.  See  U.  S.  v.  Villato,  (1797)  2 
Dall.  370,  1  U.  S.  (L.  ed.)  419,  28  Fed. 
Cas.  No.  16,622. 

The  power  to  establish  a  uniform  rule 
of  naturalization  ia  exclusive;  and  the 
naturalization  laws  enacted  by  Congress 
in  the  exercise  of  this  power*  constitute 
the  only  rule  by  which  a  foreign  subject 
may  become  a  citizen  of  the  United  States 
or  of  a  state,  within  the  meaning  of  the 
Federal  Constitution  and  laws.  It  is  not 
in  the  power  of  a  state  to  denationalize 
a  foreign  subject  who  has  not  complied 
with  the  federal  naturalization  laws,  and 
constitute  him  a  citizen  of  the  United 
States  or  of  a  state,  so  as  to  deprive  the 
federal  courts  of  jurisdiction  over  a  con- 
troversy between  him  and  a  citizen  of  a 
state,  conferred  upon  them  by  art.  Ill, 
sec.  2,  of  the  Constitution  of  the  United 
States,  and  the  Acts  of  Congress. 
Minneapolis  r.  Reum,  (1893)  56  Fed.  581. 

The  Constitution  has  conferred  on  Con- 
gress  the   right   to   establish    a   uniform 


rule  of  naturalization,  and  this  right  ia 
evidently  exclusive,  and  has  always  been 
held  by  this  court  to  be  so.  Consequently, 
no  state,  since  the  adoption  of  the  Con- 
stitution, can  by  naturalizing  an  alien 
invest  him  with  the  rights  and  privileges 
secured  to  a  citizen  of  a  state  under  tne 
federal  government,  although,  so  far  as 
the  state  alone  was  concerned,  he  would 
undoubtedly  be  entitled  to  the  rights  of  a 
citizen  and  clothed  with  all  the  rights  and 
immunities  which  the  Constitution  and 
laws  of  the  state  attached  to  that  char- 
acter. It  is  very  clear,  therefore,  that  no 
state  can,  by  any  Act  or  law  of  its  own, 
passed  since  the  adoption  of  the  Con- 
stitution, introduce  a  new  member  into 
the  political  community  created  by  the 
Constitution  of  the  United  States.  It 
cannot  make  him  a  member  of  this  com- 
munity by  making  him  a. member  of  its 
cwn.  And  for  the  same  reason  it  cannot 
introduce  any  person,  or  description  of 
persons  who  were  not  intended  to  be 
embraced  in  this  new  political  family 
which  the  Constitution  brought  into  ex- 
istence, but  were  intended  to  be  excluded 
from  it.  Dred  Scott  v.  Sandford,  (1856) 
19  How.  405,  15  U.  S.  (L.  ed.)   691. 

The  power  of  Congress  was  intended  to 
be,  and  necessarily  must  be  exclusive. 
And  being  exclusive,  it  cannot  be  con- 
trolled by  the  unwritten  or  common  law 
of  one  of  the  Btates  any  more  than  it  can 
be  altered  by  the  statute  law  of  such 
"state.  And  whether  or* not  the  Constitu- 
tion enabled  Congress  to  declare  that  the 
children  born  here  of  alien  parents  who 
rever  manifested  an  intention  to  become 
citizens  are  aliens  or  are  citizens  —  it  is 
clear  that  the  decision  of  that  question 
must  be  by  some  general  rule  of  law  ap- 
plicable to  and  affecting  our  whole  nation. 
It  must  be  determined  by  what  may  be 
called  the  national  law,  as  contradistin- 
guished from  the  local  law  of  the  several 
states.  It  is  purely  a  matter  of  national 
jurisprudence,  and  not  a  state  municipal 
law.  Lynch  v.  Clarke,  (1844)  1  Sandf. 
Ch.   (N.  Y.)   646. 

Nothing  which  a  state  can  do  will  in- 
vest a  foreigner  with  the  rights  and  priv- 
ileges of  a  citizen  of  the  United  States, 
and  one  who  was  born  abroad,  who  came 
to  this  country  when  he  was  thirteen, 
whose  father  was  never  in  this  country, 
cannot  be  deemed  a  citizen  because  he 
resided  in  a  state  at  the  time  the  state 
was  admitted  into  the  Union,  and  has 
since  exercised  the  rights  of  citizenship 
therein.  Mayer  v.  U.  S.,  (1903)  38  Ct. 
CI.  553. 

A  state  cannot  make  the  subject  of  a 
foreign  government  a  citizen  of  the 
United  States,  and  a  resident  of  a  state 
who  was  foreign  born,  haa  declared  hia 
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intention  to  become  a  citizen  of  the  United  strong  proof  that  the  power  of  naturali- 
st a  tee  many  years  before  he  brought  his  zation  is  concurrent.  In  the  concluding 
suit,  has  resided  in  the  state  for  fifteen  proviso  it  is  declared,  '  that  no  person 
years,  has  several  times  voted  at  elec-  heretofore  proscribed  by  any  state  shall 
tions  held  in  that  state  where  the  con-  be  admitted  a  citizen  as  aforesaid,  except 
frtitution  of  the  state  authorizes  such  resi-  by  an  Act  of  the  legislature  of  the  state 
dents  to  do  so  without  naturalization,  in  which  such  person  was  proscribed.' 
but  has  never  applied  to  be  or  been  ad-  Here  we  find  that  Congress  has  not  only 
milted  to  citizenship  under  the  federal  circumscribed  the  exercise  of  its  own  au- 
naturalization  laws,  is  still  an  alien.  thority,  but  has  recognized  the  authority 
Lanz  v.  Randall,  (1876)  4  Dill.  (U.  S.)  of  a  state  legislature,  in  one  case,  to  axl- 
425,  14  Fed.  Gas.  No.  8,080.  See  also  mit  a  citizen  of  the  United  States;  which 
Minneapolis  9.  Reum,  (1893)  56  Fed.  577.  could   not  be  done  in   any   case,   if  the 

power  of  naturalization,  either  by  its  own 

Authority  of  states  in  absence  of  legia-  nature  or  by  the  manner   of   its  being 

lation  by  Congress. —  In  the  early  case  of  vested  in  the  federal  government,  was  an 

Collet  v.   Collet,    (1792)    2   DalL   294,   1  exclusive  power." 
U.  S.  (L.  ed.)   387,  it  was  held  that  the 

states  still  enjoy  a  concurrent  authority  State  naturalization  laws  are  super- 
of  naturalization,  but  their  individual  seded  and  annulled  by  an  Act  of  Congress 
authority  cannot  be  exercised  so  as  to  on  the  subject,  as  the  jurisdiction  of  Con- 
contravene  the  rule  established  by  the  gress  upon  the  subject  is  exclusive.  Mat- 
authority  of  the  Union,  the  court  saying:  thew  t>.  Rae,  (1829)  3  Cranch  (C.  C.) 
"The  Act  of  Congress  itself  furnishes  a  699,  16  Fed.  Cas.  No.  9,284. 

V.  Distinction  Between  Citizenship  by  Birth  and  by  Naturalization 

The  distinction  between  citizenship  by  birth  and  citizenship  by  natural- 
ization is  clearly  marked  in  the  provisions  of  the  Constitution,  by  which 
"  no  person,  except  a  natural-born  citizen,  or  a  citizen  of  the  United  States 
at  the  time  of  the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office 
of  President;  "  and  "  the  Congress  shall  have  power  to  establish  an  uniform 
rule  of  naturalization." 

Elk  v.  Wilkins,  (1884)  112  U.  S.  101,  6  S.  Ct.  41,  28  U.  S.  (L.  ed.)  643.  See  also 
Luna  ©.  U.  S.,  (1913)   231  U.  S.  9,  34  S.  Ct.  10,  58  U.  S.   (L.  ed.)    101. 

VI.  Uniform  Rule  of  Naturalization 

When  a  naturalization  law  is  made  by  its  terms  applicable  alike  to  all  the 
states  of  the  Union,  without  distinction  or  discrimination,  it  cannot  be  suc- 
cessfully questioned  on  the  ground  that  it  is  not  uniform,  in  the  sense  of  the 
Constitution,  merely  because  its  operation  or  working  may  be  wholly  differ- 
ent in  one  state  from  another. 

Darling  v.  Berry,  (1882)   13  Fed.  667. 

VIE.  Collective  Naturalization 
1.  In  General — Congress,  in  the  exercise  of  the  power  to  establish  a 
uniform  rule  of  naturalization,  has  enacted  general  laws  under  which  indi- 
viduals may  be  naturalized,  but  the  instances  of  collective  naturalization 
by  treaty  or  by  statute  are  numerous. 

Boyd  v.  Nebraska,  (1892)  143  U.  S.  108,  12  S.  Ct.  375,  36  U.  a  (L.  ed.)  103. 
reversing  State  t>.  Boyd,  (1891)  SI  Neb.  682,  48  N.  W.  739,  51  N.  W.  602. 
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2.  Inhabitants  of  Territory  Acquired  by  Conquest  or  Cession.— The 
nationality  of  the  inhabitants  of  territory  acquired  by  conquest  or  cession 
becomes  that  of  the  government  under  whose  dominion  they  pass,  subject  to 
the  right  of  election  on  their  part  to  retain  their  former  nationality  by 
removal  or  otherwise,  as  may  be  provided. 

Boyd  t>.  Nebraska,   (1882)   143  U.  S.  162,  12  S.  Ct.  375,  36  U.  S.   (L.  ed.)   103. 

Over  territory  acquired  by  treaty,  the  government  transferring  it  ceases  to 
have  jurisdiction.  It  no  longer  owes  protection  to  those  residing  upon  it, 
ana  tney  no  longer  owe  it  allegiance.  The  inhabitants  residing  upon  the 
territory  transferred  have  the  right  of  election.  They  may  remove  from  the 
territory  ceded  if  they  prefer  the  government  ceding  the  territory.  If  they 
elect  to  remain,  their  allegiance  is  at  once  due  to  the  government  to  which 
the  cession  has  been  made,  and  they  are  entitled  to  the  corresponding  right 
of  protection  from  such  government. 

Opinions  of  Justices,  (1878)   68  Me.  589. 

3.  Inhabitants  of  Territory  Admitted  as  a  State. —  Congress  having  the 
power  to  deal  with  the  people  of  the  territories  in  view  of  the  future  stated 
to  be  formed  from  them,  there  can  be  no  doubt  that  in  the  admission  of  a 
state  a  collective  naturalization  may  be  effected  in  accordance  with  the 
intention  of  Congress  and  the  people  applying  for  admission. 

Boyd  t?.  Nebraska,  (1892)  143  U.  S.  162,  trolled,  and  it  also  involves  the  adoption 

12  S.  Ct.  376,  36  U.  S.   (L.  ed.)    103,  in  as  citizens  of  the  United  States  of  those 

which  case  the  court  said :     "Admission  whom    Congress   mokes   members   of   the 

on   an   equal   footing   with   the   original  political  community,  and  who  are  recog- 

states,  in  all  respects  whatever,  involves  nized   as   such   in   the  formation  of  the 

equality  of  constitutional  right  and  power,  new  state  with  the  consent  of  Congress." 
which    cannot    thereafterwards    be  .con- 

The  inhabitants  of  the  Territory  of  Orleans  became  citizens  of  Louisiana 
and  of  the  United  States  by  the  admission  of  Louisiana  into  the  Union. 
U.  S.  v.  Laverty,  (1815)  3  Mart.  (La.)  733;  Desbois's  Case,  (1812)  2  Mart.  (La.)  185. 

On  the  admission  of  Texas  into  the  Union,  the  status  of  one  who  was  a 
citizen  of  Texas  while  it  was  a  separate  republic  changed  as  by  naturaliza- 
tion. 

Osterman  V.  Baldwin,    (1867)    6  WalL       W.   157;   Williams  t\  Bennett,   (1892)    1 
116,  18  U.  S.  (L.  ed.)  730.    See  also  Baker       Tex.  Civ.  App.  506,  20  S.  W.  856. 
v.  Westcatt,   (1889)    73  Tex.   134,   11  6. 

VHL  Jurisdiction  of  State  Courts 
1.  Validity  of  Action  by  State  Courts  in  General. — An  act  of  naturaliza- 
tion performed  by  a  state  court  is  valid  when  it  is  not  expressly  prohibited. 
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The  power  of  legislation  upon  the  subject  of  naturalization  existed  in  the 
state  courts  prior  to  the  Constitution,  but  has  been  superseded  by  an  Act 
of  Congress  passed  under  the  Constitution.  The  concurrence  of  the  state 
legislatures,  expressed  or  fairly  implied,  adds  the  sanction  of  the  state  to 
this  delegation  of  power.  Whether  such  tribunals  are  bound  to  act  may 
admit  of  controversy,  but  their  acts  are  lawful  if  they  do  so. 

Matter  of  Ramaden,   (1857)    13  How.  Pr.   (N.  Y.)   435. 

2.  Power  of  Congress  to  Confer  Jurisdiction  on  State  Courts. —  Con- 
gress has  authority  to  vest  in  the  courts  of  the  states  having  common-law 
jurisdiction  the  judicial  power  to  admit  qualified  aliens  to  citizenship,  and 
in  the  absence  of  legislative  authority  or  permission  from  the  states  which 
created  them,  such  courts  may  lawfully  exercise  this  power. 

Levin  v.  U.  S.,   (1904)    128  Fed.  832.  106;  Hampden  County  v.  Morria,   (1911) 

See  also  Holmgnen  v.  U.  S.,   (1910)   217  207  Mass.  167,  93  N.  E.  579,  Ann.  Cas. 

U.  S.  509,  30  S.  Ct.  588,  54  U.  S.    (L.  1912A    815;    State    v.    Superior    Court, 

ed.)    861,    19    Ann.    Cas.    778;    State   c.  (1913)  75  Wash.  239,  134  Pac.  916,  Ann. 

Quill,  (1913)  53  Ind.  App.  495,  102  N.  E.  Cas.  1915C  425. 

Absence  of  authoritative  power. —  Congress  can  confer  upon  state  courts 
jurisdiction  of  naturalization  proceedings.  While  Congress  cannot  authori- 
tatively confer  judicial  powers  on  state  courts,  that  is,  it  cannot  cQmpel  them 
to  entertain  jurisdiction  in  any  case,  or  to  perform  any  judicial  act,  Con- 
gress can  empower  them  to  perform  any  judicial  act  to  which  they  are  com- 
petent, and  for  the  performance  of  which  they  have  an  adequate  inherent 
jurisdiction. 

Morgan  t>.  Dudley,  (1857)   18  B.  Mon.   (Ky.)  715. 

The  power  to  naturalize  by  virtue  of  acts  of  Congress  is  a  judicial  one,  and 

Congress  has  no  power  to  confer  jurisdiction  upon  the  courts  of  a  state, 
but  the  power  may  be  exercised  by  these  courts  when  state  legislation  has 
so  provided  under  the  uniform  rule  established  by  the  various  Acts  of 
Congress. 

Em  p.  Knowles,  (1855)   5  Cal.  302,  cit-  receive  testimony,  to  compare  it  with  the 

ing,  in  support  ■  of  the  holding  that  the  law,  and  to  judge  on  both  law  and  fact, 

power     is     judicial,     Spratt    v.     Spratt,  This  judgment  is  entered  on  record  as  the 

(1830)  4  Pet.  406,  7  U.  S.  (L.  ed.)  899,  in  judgment  of  the  court.     It  seems  to  us, 

which  case  Marshall,  J.,  said:   "The  vari-  if  it  be  in  legal  form,  to  close  all  inquiry ; 

ous  acts  upon  the  subject  submit  the  deci-  and,    like   every    other   judgment,    to    be 

sion  on  the  right  of  aliens  to  admission  as  complete  evidence  of  its  own  validity." 
citizens  to  courts  of  record.    They  are  to 

The  Act  of  Congress  of  June  29,  1906,  fixing  the  fees  to  be  charged  and  the 

method  of  collecting  and  accounting  for  such  fees,  and  authorizing  the 
clerk  "  to  retain  one-half  of  the  fees,"  is  intended  to  fix  the  basis  of 
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adjustment  between  the  clerk  and  the  bureau,  and  does  not  interfere  with 
the  state  statutory  control  of  the  disposition  of  fees  received  by  the  clerk  of 
a  state  court. 
Franklin  County  v.  Barnes,   (1012)   68  Wash.  488,  123  Pac  779, 

3.  State  Statutes  Prohibiting  State  Courts  from  Exercising  Jurisdiction. 

—A  statute  providing  that "  it  shall  not  be  lawful  for  any  court  established, 
by  the  laws  of  this  commonwealth,  or  for  any  clerk  thereof,  to  receive  or 
entertain  any  primary  or  final  declaration  or  application,  made  by  or  on 
behalf  of  any  alien,  to  become  a  citizen  of  the  United  States,  or  to  receive 
any  registry  of  an  alien,  or  to  entertain  jurisdiction  for  the  naturalization 
of  aliens,"  is  valid. 


Stephens,  Petitioner,  (1855)  4  Gray 
(Mass.)  559,  in  which  case  the  court  said: 
"The  powers  which  the  legislature,  by  the 
statute  in  question,  have  prohibited  the 
courts  and  magistrates  of  the  state  from 
exercising,  do  not  extend  to  any  cases 
where  duties  are  required  by  the  Constitu- 
tion of  the  United  States,  or  by  any  laws 
of  Congress  made  pursuant  to  the  Con- 
stitution. The  power  of  naturalization 
being  vested  exclusively  in  the  government 
of  the  United  States,  Congress  have  very 
properly  provided  for  its  exercise  by  the 
courts  of  the  United  States ;  and  the  super- 
added power  by  the  Act  giving  the  same 
jurisdiction  to  the  courts  of  the  state  is 
not  necessary  to  the  just  rights  of  those 
entitled  by  law  to  the  privilege  of  becom- 


ing citizens.  These  powers  given  to  state 
courts  are  therefore  naked  powers,  which 
impose  no  legal  obligation  on  courts  to 
assume  and  exercise  them,  and  such  ex- 
ercise is  not  within  their  official  duty,  or 
their  oath  to  support  the  Constitution  of 
the  United  States.  But  whatever  may  be 
the  authority  of  Congress  to  require  the 
performance  of  duties  by  state  courts, 
magistrates,  and  officers,  not  affecting  the 
organization  of  the  national  government, 
or  not  expressly  provided  for  by  the  Con- 
stitution (respecting  which  there  may  be 
some  doubt),  it  is  well  established  that 
such  courts  and  magistrates  may,  if  they 
choose,  exercise  the  powers  thus  conferred 
by  Congress,  unless  prohibited  by  state 
legislation." 


Whether  the  judges  of  the  state  courts  shall  act  in  applications  for  natural- 
ization, or  execute  any  other  like  authority  with  which  they  may  be  lawfully 
iDvested,  is  exclusively  within  and  subject  to  the  will  of  the  legislative 
branch  of  the  state  government,  and  therefore  it  is  competent  for  the  Btate 
legislature  to  forbid  state  courts  altogether  to  entertain  or  act  upon  appli- 
cations for  naturalization,  and  it  can  lay  any  restraint,  regulation,  limitar 
lion,  or  condition  upon  the  practice  in  such  cases  which  it  might  deem 
expedient  or  proper. 


Rush  worth  v.  Judges,  (1895)  58  N.  J. 
L.  101,  32  Atl.  743,  30  L.  R.  A.  761. 

A  New  Hampshire  statute  prohibiting 
the  state  courts  from  holding  or  exer- 
cising any  jurisdiction  in  the  administra- 
tion of  the  naturalization  laws,  and  from 
taking  cognizance  of  any  application  of 
any  alien  to  be  admitted  to  become  a  citi- 
zen, and  from  making  any  record,  or 
granting  or  issuing  any  certificate,  or 
other  document  or  paper,  whereby  an  alien 
shall  be  naturalized,,  or  made  a  citizen 
of  the  United  States,  was  held  to  be  valid. 


Beavins'a  Petition,  (1856)  33  N.  H.  95, 
in  which  case  the  court  said :  "  Even  had 
Congress  undertaken  to  employ  the  state 
tribunals  and  state  functionaries  as  instru- 
ments for  executing  its  power  of  estab- 
lishing and  carrying  out  a  uniform  Bystem 
of  naturalization,  having  no  express  or 
implied  power  so  to  do,  it  would  have  been 
competent  and  constitutional  for  the  state 
to  have  prohibited  them  from  acting  in 
that  capacity.  But  Congress  has  at- 
tempted no  such  thing.  It  has  only  pro- 
vide that  when  the  state  courts  and 
omcers  shall  have  acted,  their  doings  Bhall 


742  CONSTITUTION  [Art.  I,  sec.  S 

be  as  valid  and  effectual  as  those  of  the  when    those    tribunals    shall    have    con- 
national  courts  and  functionaries,  under  formed  to  the  laws  of  Congress;  nothing 
like    circumstances.    The    law    recognizes  more.    And  there  is  nothing  inconsistent 
the  acts  of  state  tribunals  as  sufficient  to  in  this." 
confer  upon  aliens  the  rights  of  citizens, 

DC.  Power  to  Recall  Grant  of  Naturalisation 

In  the  absence  of  statute  only  the  United  States  can  proceed  judicially  to 
recall  a  grant  of  naturalization. 

Pintsch  Compressing  Co.  r.  Bergin,   (1897)    84  Fed.  140. 

For  fraud. —  The  Act  of  Congress  of  June  29,  1906,  authorizing  an  action 
to  cancel  a  certificate  of  naturalization  for  having  been  obtained  by  fraud 
is  not  invalid  for  permitting  the  suit  to  be  brought  in  the  place  where  the 
defendant  then  resides  instead  of  the  court  in  which  the  certificate  was 
obtained. 

U.  S.  v.  Mansour,  (1908)   170  Fed.  671. 

X.  Bight  of  Expatriation 

The  Constitution  is  silent  on  the  subject  of  expatriation,  and  that  depart- 
ment which  can  nationalize  must  be  held  to  have  authority  to  expatriate. 

Comitis  t>.  Parkerson,    (1893)    56  Fed.  2  Paine   (U.   S.)    652,  13   Fed.  Cas.   No. 

558.  7,558;  U.  S.  v.  Gillies,  (1815)  Pet.  (C.  C.) 

159,  25   Fed.    Cas.   No.    15,206;    Arizona 

See  R.  S.  sec.   1999,  vol.  2,  p.  120,  de-  Legislature,  (1889)  19  Op.  Atty-Gen.  321; 

daring    the    right    of    expatriation,    and  Citizenships,    (1877)     15    Op.    Atty.-Gen. 

notes  thereunder.     And  see  also  the  fol-  599;  Citizenship,  (1869)  13  Op.  Atty.-Oen. 

lowing  eases:  128;  Right  of  Extradition,   (1857)    9  Op. 

United     States.— Shanks     v.     Dupont,  Atty.-Gen.     62;     Right    of     Extradition, 

(1830)   3  Pet.  242,  7  U.  S.   (L.  ed.)   666;  <1856)   8  °P-  Atty.-Gen.  139;  Age  of  Ma- 

Inglis  v.  Sailor's  Snug  Harbour,    (1830)  iority»L1856)   8  °P-  Atty.-Gen.  62;   The 

3  Pet.  99,  7  U.  S.  (L.  ed.)  617;  The  San-  Navy  Efficiency  Acts,  (1857)  8  Op.  Atty.- 

tissima  Trinidad,  (1822)   7  Wheat.  283,  5  Gen-  366- 

U.  S.    (L.  ed.)    454;  The  Venus,    (1814)  California.—  Browne  v.  Dexter,   (1884) 

8  Cranch  253,  3  U.  S.  (L.  ed.)  553;  In  re  66  Cal.  39,  4  Pac.  913. 
Williams,    (1797)    2   Cranch    82,   note,  2  Iowa.—  State  V.  Adams,   (1876)   45   I*. 

U.    6.     (L.    ed.)    214,    note;    Murray    v.  99 

SSSTlJ^ifSi  ^rSW  9'S£?9lrU*^9'*M*  (1839, 

t\  Janson,    (1795)    3  Dall.   133,   1   U.   S.  W    ,na  U\ '  ,  .        w      uiS  fJ    ,10i-ii%  mA 
(L.  ed.)    540;   U.  S.  v.  Crook,    (1879)    5  Maine.— Calais  t?.  Marshfield,  (1849)  30 

Dill.  (IT.  S.)  453,  25  Fed.  Cas.  No.  14,891;  Me-  5U- 

Stoughton    v.    Tavlor,     (1818)     2    Paine  New  York.—  Beck  v.  MoGillia,  (1860)  9 

(U.  S.)    661;  Juando  c.  Taylor,    (1818)  Barb.  35. 
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41  The  Congress  shall  have  power  *  *  *  to  establish  *  *  *  uni- 
form laws  on  the  subject  of  bankruptcies  throughout  the  United 
States." 

I.  Plenary  Grant  of  Power,  744. 
II.  General  Power  of  Congress,  744. 

1.  To  Establish  System  of  Voluntary  Bankruptcy,  744. 

2.  To  Establish  System  for  Others  than  Traders,  745. 

3.  To  Prohibit  Fraudulent  Conveyances,  745. 

4.  Distribution  of  Property  and  Discharge  of  Dcfcte,  745. 

5.  Composition  Without  Assent  of  Creditor,  746. 

6.  To  Define  Exemptions,  746. 

7.  Applicable  to  Corporations  Created  by  States,  747. 

8.  Recognition  of  Local  Law  as  Delegation  of  Legislative  Power,  747. 

9.  Power  to  Impose  Jurisdiction  on  State  Courts,  747. 
III.  Uniform  Laws,  747. 

1.  In  General,  747. 

2.  Geographical  Uniformity,  748. 

3.  Different  Operation  in  Different  States,  748. 

4.  Adoption  of  State  Exemption  Laws,  748. 

5.  Classification  of  Persons,  749. 

o.  In  General,  749. 

6.  Discrimination  Against  Corporations,  750. 

(1)  Denying  to  Corporations  Right  to  Obtain  Dis- 
charge, 750. 
(2)  Corporations  Cannot  Become  Voluntary  Bank-% 
rupts,  750. 
IV.  Effect  of  Non-action  by  Congress,  750. 
"V~_  Effect  of  Repeal  of  Act  of  Congress,  751. 

^1.    EXCLUSIVENESS  OF  POWER,  752. 

1.  Composition  by  Foreign  Corporation  under  Foreign  Statute,  752. 

2.  Suspension  of  State  Laws,  752. 

a.  In  General,  752. 

6.  From  Time  Federal  Statute  Goes  into  Effect,  754. 

c.  Cases  Excepted  by  Federal  Statute,  756. 

d.  Non-conflicting  Provisions  of  State  Laws,  756. 

e.  State  Law  Passed  During  Existence  of  Federal  Statute, 

758. 

3.  Validity  of  General  Assignment  under  State  or  Common  Law,  759. 

4.  Assignments  Pending  When  Federal  Statute  Enacted,  761. 

5.  Until  Federal  Jurisdiction  Invoked,  762. 

6.  Jurisdiction  of  Liens,  763. 

7.  Proceedings  Pending  to  Enforce  Lien,  763. 

8.  Proceedings  to  Wind  up  Insolvent  Corporations,  764. 
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9.  Settlement  of  Decedent's  Estate,  764. 

10.  State  Jurisdiction  in  Partition,  764. 

11.  State  Statute  far  Liquidation  of  Banks,  764. 

I.  Plenary  Grant  of  Power 

This  power  means  something  more  than  the  power  to  re-enact  the  particu- 
lar Bankrupt  Act  then  in  force  in  Great  Britain.  It  is  a  grant  of  plenary 
power  over  the  "  subject  of  bankruptcies.' ' 

Silverman's  Case,  (1870)  2  Abb.  (U.  S.)  243,  22  Fed.  Gas.  No.  12,855.  See  the 
title  Bankruptcy,  vol.  1,  p.  405. 

The  power  conferred  on  Congress  does  not  carry  with  it  the  restrictions  of 
the  English  bankruptcy  system,  but  it  is  general  and  unlimited.  It  gives  to 
Congress  the  unrestricted  authority  over  the  entire  subject,  as  the  Parlia- 
ment of  Great  Britain  had  it,  and  as  the  sovereign  states  of  the  Union  had  it 
before  the  time  when  the  Constitution  was  adopted.  It  embraces  voluntary 
and  involuntary  bankruptcy,  and  Congress  may  be  authorized  to  distribute 
generally  all  the  property  of  the  debtor  among  his  creditors,  and  to  annul 
the  debt. 

Matter  of  Klein,    (1843)    1  How.  277,  tion  of  the  provision  of  the  Constitution, 

note,  11  U.  S.   (L.  ed.)   130  note,  14  Fed.  by  the  fact  of  the  enactment  of  provisions 

Cas.  No.  7,865,  reversing  (1843)   2  N.  Y.  for  voluntary  bankruptcy,  and  for  putting 

Leg.   Obs.    185,    14   Fed.   Cas.   No.    7,866.  into  involuntary  bankruptcy  others  than 

See  also  Silverman's  Case  (1870)  2  Abb.  traders,  and  for  granting  discharges  with- 

(U.  S.)  243,  22  Fed.  Cas.  No.  12,855.  out  the  consent  of  any  creditor,  are  satis- 
factory evidence  that  the  power  to  estab- 

The,  power  is  general,  unlimited,   and  lish  laws  on  '  the  subject  of  bankruptcies  ' 

unrestricted  over  the  subject.    "  It  cannot  gives  an  authority  over  the  subject  that 

be  doubted  that  Congress,  in  passing  laws  is  not  restricted  by  the  limitation  found 

on  the  subject  of  bankruptcies,  is  not  re-  in  the  English  statutes  in  force  when  the 

stricted  to  laws  with  such  scope  only  as  Constitution    was    adopted."      Matter    of 

the   English   bankruptcy  laws  had   when  Reiman,    (1874)    7  Ben.    (U.  S.)    455,   20 

the   Constitution  was   adopted.     The   au-  Fed.  Cas.  No.  11,673,  affirmed  (1875)    12 

thority  of  text  writers,  and  the  adjudged  Blatchf.    (U.   S.)    562,  20  Fed.   Cas.   No. 

cases   cited,  and   the  practical   construe-  11,675. 


II.  General  Power  of  Congress 

1.  To  Establish  System  of  Voluntary  Bankruptcy.— Congress  may 

establish  a  system  of  bankruptcy  on  voluntary  petitions. 

Hanover  Nat.  Bank  v.  Moyses,   (1902)  under  this  grant  in  the  Constitution,  and 

186  U.  S.   187,  22  S.   Ct.  857,  46  U.   S.  such  legislation  suspends  the  state  legis- 

(L.    ed.)     1113.  lation  on  all  the  provisions  which  it  covers. 

Matter  of  Reynolds,   (1867)   8  R.  I.  493. 

The  provisions  of  the  national  bank- 
ruptcy law  authorizing  a  debtor  to  apply  Congress  is  not  restricted  to  the  scope 
for  and  obtain  a  discharge  of  his  debts,  given  to  the  term  "  bankruptcy "  by  the 
and  providing  for  the  distribution  of  all  English  law  at  the  time  the  Constitution 
his  property  among  all  his  creditors,  are  was  adopted,  and  the  provision  in  an  Act 
within  the  legislative  power  of  Congress  of  Congress  providing  for  voluntary  bank- 
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ruptcy  js  authorized.    Kunzler  i\  Kohaus,     Arkansas. —  State     Bank    t?.     Wilborn> 
(1843)    5  Hill    (N.   Y.)    317.     See   also       (1845)    6  Ark.  35. 

^"vwn?™7,    <1846)     l    Barb"    ClL  /Hmot*.-Lalor   v.   Wattles,    (1846)    8 

(JS.   Y.)    404.  IU     225 

The  Bankruptcy  Act  of  1841  was  valid,  Massachusetts.--  Thompson     t?.     Alger, 

and  equally  affected  debts  contracted  be-  (184*)    12  Met-   (Mass.)   428. 

fore  its  passage,  as  well  as  those  of  a  sub-  2few    Hampshire. —  Cutter    v.    Folsom, 

sequent  date,  and  as  well  in  case  of  vol-  (1845)   17  N.  H.  139. 
iintary    as    in    involuntary    bankruptcy. 

Loud  v.  Pierce,   (1845)   25  Me.  238.     See  Ohio.—  Keene  v.  Mould,  (1847)  16  Ohio 

also  the  following  cases:  12. 

2.  To  Establish  System  for  Others  than  Traders. —  An  Act  of  Congress 
establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States 
is  constitutional,  although  providing  that  others  than  traders  be  adjudged 
bankrupts. 

Hanover  Nat.  Bank  v.  Moyses,   (1902)  the  Bankruptcy  Acts  of  Great  Britain  only 

186  U.  S.   187,  22  S.  Ct.  857,  46   U.  S.  embraced  this   class  of  persons,  but  the 

(L.   ed.)    1113.  grant  in  the  Constitution  cannot  be  con- 
strued  as    limiting   this    power    of   Con- 

A  Bankruptcy  Act   is  not  unconstitu-  gress  to  such  persons  only  as  were  con- 

tional  in  so  far  as  it  attempts  to  sub-  sidered  by  the  framers.    In  re  California- 

ject  to  its  operation   any  persons  other  Pac.  R.  Co.,  (1874)  3  Sawy.  (U.  S.)  240, 

than  merchants  and  tradesmen.     At  the  4  Fed.  Cas.  No.  2,315. 
time  of  the  adoption  of  the  Constitution 

;  3.  To  Prohibit  Fraudulent  Conveyances.—  See  under  the  last  clause  of 
this  section?  giving  to  Congress  the  power  "  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of  the  United 
States  or  in  any  department  or  officer  thereof." 

4.  Distribution  of  Property  and  Discharge  of  Debts. —  Congress  may 
embrace  within  its  legislation  whatever  may  be  deemed  important  to  a  com- 
plete and  effective  bankrupt  system.  The  object  of  such  a  system  is  to 
secure  a  ratable  distribution  of  the  bankrupt's  estate  among  his  creditors, 
when  he  is  unable  to  discharge  his  obligations  in  full,  and  at  the  same  time 
to  relieve  the  honest  debtor  from  legal  proceedings  for  his  debts,  upon  a 
surrender  of  his  property.  The  distribution  of  the  property  is  the  princi- 
pal object  to  be  attained.  The  discharge  of  the  debtor  is  merely  incidental, 
and  is  granted  only  where  his  conduct  has  been  free  from  fraud  in  the 
creation  of  his  indebtedness  or  the  disposition  of  his  property.  To  legislate 
for  the  prevention  of  frauds  in  either  of  these  particulars,  when  committed 
in  contemplation  of  bankruptcy,  would  seem  to  be  within  the  competency 
of  Congress. 

U.  S.  t>.  Fox,  (1877)  95  U.  S.  672,  24  lent  or  insolvent  debtor  among  his  cred- 
U.  S.  (L.  ed.)  538.  See  also  Matter  of  itors,  and  the  discharge  of  the  debtor  from 
Reynolds,  (1867)  8  R.  1.  403.  his  contracts  and  legal  liabilities,  as  well 

as  all  the  intermediate  and  incidental  rnat- 

The  subject  of  bankruptcies  includes  the  ters  tending  to  the  accomplishment  or 
distribution  of  the  property  of  the  fraudu-       promotion    of   these   two   principal   ends. 
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Congress  is  given  full  power  over  this  sub-  Constitution  to  the  wisdom  and-  discre- 
ject, with  the  one  qualification,  that  its  tion  of  the  law-making  power.  Silver- 
laws  thereon  shall  be  uniform  through-  man's  Case,  (1870)  2  Abb.  (U.  S.)  243, 
out  the  United  States.  Whether  these  22  Fed.  Cas.  No.  12,855.  See  also  Pope 
laws  shall  apply  to  all  fraudulent  or  v.  Title  Guaranty,  etc.,  Co.,  (1913)  153 
insolvent  debtors  or  only  to  such  as  are  Wis.  611,  140  N.  W.  348. 
engaged   in  trade,   is   committed  by  the 

The  very  essence  of  a  national  bankrupt  system  is  the  doing  away  with  pre- 
existing contracts,  the  prevention  of  preferences  among  creditors  allowed  by 
the  common  law,  the  distribution  of  the  assets  of  a  debtor  upon  the  prin- 
ciple that  equality  is  equity  among  creditors,  and  the  making  of  such  rea- 
sonable exemptions  of  property  to  the  bankrupt  as  will  keep  him  from 
absolute  poverty,  give  him  some  means  to  commence  life  anew,  support  and 
educate  his  family,  and  make  him  a  good  and  useful  citizen.  Upon  the  sub- 
ject there  is  no  constitutional  inhibition  imposed  upon  Congress,  and  it  can 
exercise  the  full  powers  of  sovereignty,  and  is  only  restrained  by  the  broad 
principles  of  justice  and  enlightened  statesmanship  and  the  responsibility 
felt  by  its  members  to  their  constituents. 

In  re  Vogler,  (1873)  2  Hughes  (U.  S.)  application  of  the  debtor,  is  unconstitu- 
297,  28  Fed.  Cas.  No.  16,986.  tional.     McCormick  v.  Pickering,    (1850) 

4  N.  Y.  282.     See  also  Dresser  t\  Brooks, 

Not  on  voluntary  petition— A  bankrupt  (1848)  3  Barb.  (N.  Y.)  429;  Sackett  v. 
Act,  so  far  as  it  authorizes  the  discharge  Andros,  (1843)  5  HiU  (N.  Y.)  327; 
of  a  pre-existing  debt  on   the  voluntary       Rowan  v.  Holcomb,   (1847)    16  Ohio  463. 

5.  Composition  Without  Assent  of  Creditor. —  Congress  may  make  pro- 
vision in  a  bankrupt  law  for  a  composition  with  creditors,  even  without  the 
assent  of  every  creditor. 

Matter    of    Reiman,     (1874)     7     Ben.  position  if,  by  the  provisions  of  the  com- 

(U.    S.)    455,   20    Fed.    Cas.    No.    11,673.  position,  and  the  proceedings  under  which 

"  The  principle  of  an  absolute  discharge  it  is  conducted,  the  property  of  the  debtor 

of    the   debtor    from    liability,   after   his  is  substantially  appropriated  by  his  cred- 

property   has    been    appropriated    by   his  itors,  and  each  of  them  obtains  substan- 

ereditors,  without  requiring  the  assent  of  tially  as  great  a  pro  rata  share  of  such 

every   creditor   to   such   discharge,   being  property  as  it  can  pay  or  can  reasonably 

admitted  as  a  principle  properly  forming  be   expected    to   pay."     Affirmed    (1875) 

part  of  a  bankruptcy  law,  no  good  reason  12   Blatchf.    (U.   S.)    562,   20   Fed.    Cos. 

can  be  assigned  why  the  assent  of  every  No    11,675. 
creditor    should    be    required   to    a   com- 

6.  To  Define  Exemptions. —  Intrusting  the  "  subject  "  of  bankruptcies  to 
Congress  carries  with  it  the  power  of  defining  what  and  how  much  of  the 
debtor's  property  shall  be  exempt  from  the  claim  of  his  creditors. 

Matter  of  Reiman,  (1875)  12  Blatchf.  Fed.  Cas.  No.  11,673.  See  also  infra,  Uni- 
(U.  S.)  562,  20  Fed.  Cas.  No.  11,675,  form  Loads — Adoption  of  State  Exemption 
affirming  (1874)   7  Ben.   (U.  S.)   455,  20      Lotos,  p.  748. 

Law  existing  at  time  of  adjudication  in  bankruptcy. —  An  Act  of  Congress 
amending  a  prior  bankrupt  law,  which  would  exempt  the  property  of  a 
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bankrupt  not  exempt  at  the  time  of  his  adjudication  as  a  bankrupt,  is 
invalid.  It  is  a  matter  of  right  so  far  as  both  the  creditors  and  bankrupt 
are  concerned,  and  the  amount  of  the  exemption,  the  property  out  of  which 
it  shall  come,  and  the  description  of  person  who  may  claim  it,  are  all  to  be 
determined  by  the  law  existing  when  the  bankruptcy  is  adjudicated. 

In  re  Dillard,  (1873)  2  Hughes  (U.S.)  March  3,  1873,  that  the  Act  was  valid 
190,  7  Fed.  Cas.  No.  3,912.  See  also  infra,  when  applied  to  bankruptcy  proceedings 
p.  749,  The  Amendatory  Bankrupt  Act  of      which  arose  after  its  passage. 

7.  Applicable  to  Corporations  Created  by  States. —  Congress  is  as  com- 
petent to  apply  such  laws  to  private  corporations  created  by  the  states  as  to 
natural  persons  or  private  corporations  created  by  authority  of  Congress. 

In  re  Independent  Ins.  Co.,  (1870)  Holmes  (U.  S.)  103,  13  Fed.  Cas.  No.  7,017. 

To  railroads  created  by  a  state.—  It  is  within  the  constitutional  power  of 
Congress  to  enact  that  railroads  created  by  a  state  shall  be  liable  to  the  pro- 
visions of  the  Bankrupt  Act. 

Sweatt  v.  Boston,  etc.,  R.  Co.,  (1871)  3  Cliff.  (U.  S.)  339,  28  Fed.  Cas.  No.  13,684. 

8.  Recognition  of  Local  Law  as  Delegation  of  Legislative  Power. —  The 

recognition  of  the  local  law,  in  a  bankruptcy  Act,  in  the  matter  of  exemp- 
tions, dower,  priority  of  payments,  and  the  like,  is  not  an  attempt  by  Con- 
gress to  unlawfully  delegate  its  legislative  power. 

Hanover  Nat.  Bank  v.  Moyses,  (1902)  186  U.  S.  190,  22  S.  Ct.  867,  46  U.  S. 
(L.  ed.)   1113. 

9.  Power  to  Impose  Jurisdiction  on  State  Courts. —  Congress  has  not 
the  power  to  impose  jurisdiction  in  bankruptcy  proceedings  on  the  state 
courts. 

McLean  v.  Lafayette  Bank,  (1<843)  3  McLean  (U.  S.)   135,  16  Fed.  Cas.  No.  8,885. 

m.  Uniform  Laws 

1.  In  General. —  The  uniformity  required  is  as  to  the  general  policy  and 
operation  of  such  laws ;  as,  for  instance,  that  the  common-law  right  which 
a  debtor  has  to  prefer  one  creditor  over  another  shall  be  taken  away  and 
his  property  be  equally  distributed  among  all  his  creditors ;  that  bankrupts 
who  make  an  honest  surrender  of  their  effects  shall  be  discharged  from 
all  prior  debts;  that  all  questions  relating  to  bankrupts,  their  estates  and 
creditors,  shall  be  adjusted  and  administered  in  the  same  courts,  and  by 
the  same  forms  and  modes  of  proceeding. 

In  re  Jordan,  (1873)   8  Nat.  Bankr.  Reg.  180,  13  Fed.  Cas.  No.  7,514. 
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2.  Geographical  Uniformity.— The  uniformity  is  geographical,  and  not 

personal. 

Hanover  Nat.  Bank  v.  Moyses,  (1902)  186  U.  S.  188,  22  S.  Ct.  857,  48  U.  & 
(L.  ed.)   1113. 

The  emphasis  in  the  phrase  is  on  the  words  "  uniform  "  and  "  throughout," 
•and  their  correlation  leaves  no  doubt  that  the  uniformity  required  is 
geographical,  and  not  personal,  in  the  sense  of  being  alike  applicable  to  all 
members  of  the  community. 

Leidigh  Carriage  Co.  r.  Stengel,   (1899)   95  Fed.  646. 

3.  Different  Operation  in  Different  States. —  When  a  bankrupt  law  is 
made  by  its  terms  applicable  alike  to  all  the  states  of  the  Union,  without 
distinction  or  discrimination,  it  cannot  be  successfully  questioned  on  the 

'ground  that  it  is  not  uniform,  in  the  sense  of  the  Constitution,  merely 
because  its  operation  or  working  may  be  wholly  different  in  one  state  from 
another. 

Darling  t?.  Berry,  (1882)   13  Fed.  667. 

4.  Adoption  of  State  Exemption  Laws.-  The  provision  in  the  Bank- 
ruptcy Act  that  the  statute  shall  not  affect  the  allowance  to  bankrupts  of 
their  exemptions  which  are  prescribed  by  the  state  laws  in  force  at  the  time 
of  the  filing  of  the  petition  is  not  in  derogation  of  the  limitation  of  uniform- 
ity. "  The  system  is,  in  the  constitutional  sense,  uniform  throughout  the 
United  States,  when  the  trustee  takes  in  each  state  whatever  would  have 
been  available  to  the  creditors  if  the  bankrupt  law  had  not  been  passed. 
The  general  operation  of  the  law  is  uniform,  although  it  may  result  in 
certain  particulars  differently  in  different  states." 

Hanover  Nat.  Bank  v.  Moyses,   (1902)  The  provision  in  a  bankruptcy  law  ex- 

186  U.  S.   190,  22  S.  Ct.  857,  46  U.  S.  empting  from   attachment  or   seizure    or 

(L.  ed.)    1113.  levy  on  execution,  such  property  as  is  ex- 
empted from  levy  and  sale  upon  execution 

"  The  system  of  bankruptcy  is,  in  a  rela-  or  other  process,  or  order  of  any  court 

tive  sense,  uniform  throughout  the  United  by   the   laws   of  the   state   in   which  the 

States  when  it  operates  uniformly  upon  bankrupt  has  his  domicile  at  the  time  of 

whatever  would  thus  have  been  available  the  commencement  of  the  proceedings  in 

to  the  recourse  of  execution  creditors  if  bankruptcy,  is  not  void  for  want  of  uni- 

the  bankrupt  law  had  not  been  enacted.  formity.     The  law  does  not  vary  or  change 

My    views   to   this    effect   have   been   ex-  the  rights  of  the  parties.     All   contracts 

plained    in    a    former    opinion.    The    as-  are  made  with  reference  to  existing  laws, 

signee  in  bankruptcy  will,  in  the  present  and  no  creditor  could  recover  more  from 

case,  obtain  what  woulcr  have  been  obtain-  his  debtor  under  the  state  laws  than  the 

able  for  the  benefit  of  an  execution  cred-  unexempted  part  of  his  assets,  the  very 

iior  under  the  law  of  Pennsylvania.     That  thing  that   is   attained  by   the   bankrupt 

less  or  more  may  perhaps"  be  obtainable  law,  which,  therefore,  is  strictly  uniform, 

in    another    state    does    not    prevent    the  In  re  Beckerford,   (1870)    1  Dill.   (U.S.) 

operation  of  the  bankrupt  law  from  being,  45,  3  Fed.  Cas.  1,209. 
in  a  constitutional  sense,  uniform."     Ap- 

pold's  Estate,  (1866)   6  Phila.   (Pa.)   469,  A  bankrupt  law  must  be  uniform  in  its 

25  Leg.  Int.    (Pa.)    180,  1   Fed.  Cas  No.  operations,  not  only  within  a  state,  but 

499.  within  and  among  all  the  states.     If  it 
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provided  that  property  exempt  from  exe- 
cution shall  be  exempt  from  assignment 
in  one  state,  it  must  in  all.  If  it 
specially  sets  apart  for  the  use  of  the 
bankrupt  certain  property  or  certain 
amounts  of  property,  in  one  state,  without 
regard  to  exemption  laws,  it  must  do  the 
same  in  all.  If  it  provides  that  certain 
kinds  of  property  shall  not  be  assets  under 
the  law  in  one  place,  it  must  make  the 
same  provision  for  every  other  place  within 
which  it  is  to  have  effect.  The  power  to 
except  from  the  operation  of  the  law  prop- 
erty liable  to  execution  under  the  ex- 
emption laws  of  the  several  states,  as  they 
were  actually  enforced,  was  at  one  time 
questioned,  upon  the  ground  that  it  was 
a  violation  of  the  constitutional  require- 
ment of  uniformity;  but  it  has  thus  far 
been  sustained,  for  the  reason  that  it  was 
made  a  rule  of  the  law,  to  subject  to 
the  payment  of  debts  under  its  operation 
only  such  property  as  could  by  judicial 
process  be  made  available  for  the  same 
purpose.  In  re  Decker t,  (1874)  2  Hughes 
(U.  S.)  183,  7  Fed.  Cas.  No.  3,728. 

If  that   is  a  uniform  bankruptcy   law 


which  adopts  the  exemption  of  laws  of 
the  several  states  just  as  they  exist, 
though  those  laws  as  they  exist  are  vari- 
ant, I  cannot  see  how  it  can  be  successfully 
maintained  that  it  is  any  the  less  uniform 
when  it  gives  a  uniform  effect  to  the  state 
laws,  though  different  from  each  other  in 
their  own  inherent  form.  As  the  effect 
given  by  the  bankruptcy  law  to  the  state 
exemption  laws  is  the  same  in  all  of  the 
states,  the  law  is  uniform  in  the  sense 
of  the  Constitution.  In  re  Duerson, 
(1876)  13  Nat.  Bankr.  Reg.  183,  7  Fed. 
Cas.  No.  4,117. 

The  circumstance  that  the  amount  of 
the  exemption  allowed  by  the  laws  of  one 
state  to  a  bankrupt  residing  in  that  state, 
may  be  larger  than  is  allowed  by  the  laws 
of  another  state  to  a  bankrupt  residing  in 
the  latter  does  not  make  a  bankruptcy 
Act  lack  the  constitutional  requirement  of 
uniformity  in  that  it  allows  to  every  bank- 
rupt the  exemption  allowed  by  the  laws  of 
the  state  in  which  he  resides.  Dozier  v. 
Wilson,  (1889)  84  Ga.  302,  10  S.  E.  743. 
See  also  Bush  v.  Lester,  (1876)  55  Ga. 
579. 


The  Amendatory  Bankrupt  Act  of  March  3,  1873,  declaring  that  the  exemp- 
tion allowed  the  bankrupt,  by  Act  of  June  8,  1872,  17  Stat.  L.  334,  "  shall 
be  the  amount  allowed  by  the  constitution  and  laws  of  each  state  respec- 
tively,, as  existing  in  the  year  1871,  and  such  exemptions  shall  be  valid 
against  debts  contracted  before  the  adoption  and  passage  of  such  state  con- 
stitution and  laws,  as  well  as  those  contracted  after  the  same,  and  against 
liens  by  judgments  or  decrees  of  any  state  court,  any  decision  of  such  court 
rendered  since  the  adoption  and  passage  of  such  constitution  and  laws 
to  the  contrary  notwithstanding,"  was  held  to  be  constitutional  when 
applied  to  bankruptcy  proceedings  which  had  arisen  after  its  passage. 


In  re  Everitt,  (1873)  9  Nat.  Bankr. 
Reg.  90,  8  Fed.  Cas.  JNo.  4,579.  See  also 
Darling  V.  Berry,  (1882)  13  Fed.  659; 
In  re  Smith,  (1876)  2  Woods  (U.  S.) 
458,  22  Fed.  Cas.  No.  12,996,  affirming 
(1873)  8  Nat.  Bankr.  Reg.  401,  22  Fed. 
Cas.  No.  12,986;  In  re  Jordan,  (1873)  8 
Nat  Bankr.  Reg.  180,  13  Fed.  Cas.  No. 
7,514;  In  re  Jordan,  (1874)  10  Nat. 
Bankr.  Reg.  427,  13  Fed.  Cas.  No.  7,515. 

While  a  bankrupt  law  may  provide  that 
the  state  exemption  laws,  as  they  exist, 


shall  be  operative  and  have  effect  under 
the  bankrupt  law,  a  law  such  as  that  of 
the  Act  of  March  3,  1873,  which  provides 
that  in  each  state  the  property  specified  in 
such  laws,  whether  actually  exempt  by 
virtue  thereof  or  not,  shall  be  excepted,  is 
invalid,  as  such  a  law  in  effect  declares 
by  its  own  enactment,  without  regard  to 
the  laws  of  the  states,  that  there  shall  be 
one  amount  or  description  of  exemption 
in  one  state  and  another  in  another  state. 
In  re  Deckert,  (1874)  2  Hughes  (U.  S.) 
183,  7  Fed.  Cas.  No.  3,728. 


5.  Classification  of  Persons  —  a.  In  General. —  This  clause  imposes  no 
limitation  upon  Congress  as  to  the  classification  of  persons  who  are  to  be 
affected  by  such  laws,  providing  only  the  laws  shall  have  uniform  operation 
throughout  the  United  States. 

Leidigh  Carriage  Co.  v.  Stengel,  (1899)  95  Fed.  646. 
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6.  Discrimination  Against  Corporations — (1)  Denying  to  Corpora- 
tions Right  to  Obtain  Discharge. —  A  bankrupt  Act  is  not  uonconstitutional 
in  so  far  as  it  denies  to  corporations  the  right  to  obtain  a  discharge  in  any 
case.  A  law,  to  be  "  a  law  on  the  subject  of  bankruptcy  "  within  the 
meaning  of  the  Constitution,  need  not  provide  for  the  discharge  of  all 
persons  subject  to  its  provisions. 

In  re  California-Pac.  R.  Co.,  (1874)  3  Sawy.  (U.  S.)  240,  4  Fed.  Cos.  No.  2,315. 

(2)  Corporations  Cannot  Become  Voluntary  Bankrupts. —  The  provision 
in  the  bankrupt  law  that  any  person  who  owes  debts,  except  a  corporation, 
is  entitled  to  the  benefits  of  the  Act  as  a  voluntary  bankrupt,  is  not  void 
for  lack  of  uniformity.  The  exception  finds  a  proper  basis  in  the  fact  that 
it  is  of  no  particular  good  to  the  state  or  the  public  to  relieve  an  artificial 
entity  from  a  burden  of  indebtedness  after  it  has  failed  in  the  purpose  for 
which  it  was  organized.  The  individuals  interested  in  the  corporation  as 
stockholders,  so  far  as  they  may  be  made  liable  for  its  debts,  have  the 
opportunity,  should  the  liability  render  them  insolvent,  to  apply  by  volun- 
tary petition  to  be  relieved  from  that  indebtedness.  The  corporation  itself, 
however,  is  practically  defunct  the  moment  that  its  business  stops  on 
account  of  its  debts,  and,  if  the  same  enterprise  ought  to  be  carried  on, 
it  is  better  for  the  public  and  the  state  that  a  new  corporation  be  formed 
for  the  purpose. 

Leidigh  Carriage  Co.  v.  Stengel,  (1899)   95  Fed.  647. 

IV.  Effect  of  Non-action  by  Congress 
Until  the  power  to  pass  uniform  laws  on  the  subject  of  bankruptcies  be 
exercised  by  Congress,  the  states  are  not  forbidden  to  pass  a  bankrupt  law, 
provided  it  contains  no  principle  which  violates  the  clause  forbidding  any 
state  to  pass  any  law  impairing  the  obligations  of  contracts.  It  is  not  the 
mere  existence  of  the  power  of  Congress  to  enact  uniform  laws  concerning 
bankruptcies,  but  its  exercise,  which  is  incompatible  with  the  exercise  of 
the  same  power  by  the  states. 

Sturges    «.    Crowninshield,     (1819)     4  Illinois.—  Harbaugh  v.  Costello,  (1900) 

Wheat.  196,  4  U.  S.  (L.  ed.)  529.    See  also       184  111.  113,  56  N.  E.  295,  75  Am.  St.  Rep. 
the  following  oases:  147. 

i  iSy^i 2  Wfc^r^?  tt* q  Snnd3\'  Massach^etts.-  Day       v.       Bard-well, 

(1827)    12  Wheat    213,  6  US.    (L.  ed.)        (i867)    97  Ma88>  250 

606;    Carhng    v.    Seymour    Lumber    Co., 

(1902)    113  Fed.  488*;  In  re  Bruss-Ritter  Minnesota.—  Wendell  v.  Lebon,   (1883) 

Co.,   (1898)   90  Fed.  651.  30  (Minn.  234,  15  N.  \\.  109. 

Indiana. —  Pugh    t\    Bussel,    (1831)    2  Pennsiflvania* — Farmers,  etc..  Bank  ©. 

Blackf.  (Ind.)  397.  Smith,  (1817)  3  S.  fc  R.  (Pa.)  63, 
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So  long  as  there  is  no  National  Bank- 
rupt Act,  each  state  has  full  authority  to 
pass  insolvent  laws  binding  persons  and 
property  within  its  jurisdiction,  provided 
it  does  not  impair  the  obligation  of  exist- 
ing contracts;  but  a  state  cannot  by  such 
a  law  discharge  one  of  its  own  citizens 
from  his  contracts  with  citizens  of  other 
states,  though  made  after  the  passage  of 
the  law,  unless  they  voluntarily  become 
parties  to  the  proceedings  in  insolvency. 
Brown  v.  Smart,  (1892)  145  U.  S.  457, 
12  S.  Ct.  958,  36  U.  S.   (L.  ed.)  773. 

It  is  a  uniform  rule  which  Congress  are 
to  prescribe,  and  if  they  furnish  none  it  is 
not  an  interference  for  the  state  to  legis- 
late for  itself.  Neither  the  terms  nor  the 
spirit  of  the  instrument  are  thus  dis- 
turbed. It  seems  designedly  to  have  been 
left  optional  with  the  general  government 
to  exercise  this  power,  that  if  the  em- 
barrassments which  lay  in  their  way  were 
insurmountable  or  very  great,  they  might 
omit  to  do  it,  and  thus  leave  the  states 
to  take  care  of  themselves.  If  it  had 
been  intended  immediately  to  divest  the 
states  of  all  power  on  this  subject,  and 
to  compel  Congress  to  act,  the  terms  of 
the  article  would  have  been  much  more 
imperative  than  we  find  them,  and  prob- 
ably it  would  have  been  accompanied  with 
a  prohibition  on  the  states.  Adams  v. 
Storey,  (1817)  1  Paine  (U.S.)  79,  1  Fed. 
Cas.  No.  66.  See  also  Matter  of  Klein, 
(1843)  1  How.  277,  note,  11  U,  S.  (L.  ed.) 
130,  note,  14  Fed.  Cas.  No.  7,865,  reversing 
(1843)  2  N.  Y.  Leg.  Obs.  186,  14  Fed. 
Cas.  No.  7,866;  Silverman's  Case,  (1870) 
2  Abb.  (U.  S.)  243,  22  Fed.  Cas.  No.  12,855. 

"State  legislatures  may  pass  insolvent 
laws,  provided  there  be  no  Act  of  Congress 
establishing  a  uniform  system   of  bank- 


ruptcy conflicting  with  their  provisions, 
and  provided  that  the  law  itself  be  so 
framed  that  it  does  nut  impair  the  obli- 
gation of  contracts.  Certificates  of  dis- 
charge, however,  granted  under  such  a 
law,  cannot  be  pleaded  in  bar  of  an  ac- 
tion brought  by  a  citizen  of  another  state 
in  the  courts  of  the  United  States,  or  of 
any  other  state  than  that  where  the  dis- 
charge was  obtained,  unless  it  appear  that 
the  plaintiff  proved  his  debt  against  the 
defendant's  estate  in  insolvency,  or  in 
some  manner  became  a  party  to  the  pro- 
ceedings. Insolvent  laws  of  one  state  can- 
not  discharge  the  contracts  of  citizens  of 
other  states;  because  such  laws  have  no 
extraterritorial  operation,  and  conse- 
quently the  tribunal  sitting  under  them, 
unless  in  cases  where  a  citizen  of  such  • 
other  state  voluntarily  becomes  a  party  to 
the  proceedings,  has  no  jurisdiction  of 
the  case."  Gilman  v.  Lookwood,  (1866) 
4  Wall.  410,  18  U.  S.  (L.  ed.)  432. 

See  also  the  clause  of  section  10,  *n/ra, 
providing  that  "no  state  shall  •  •  • 
pass  any  *  *  *  law  impairing  the  ob- 
ligation of  contracts." 

Contra. — The  exercise  of  power  by  the 
state  government  to  pass  bankrupt  laws  is 
incompatible  with  the  grant  of  a  power  to 
Congress  to  pass  uniform  laws  upon  the 
same  subject,  and  the  omission  of  Congress 
to  pass  a  bankrupt  law  does  not  authorize 
the  several  states  to  pass  such  law,  but 
the  omission  of  that  body  to  pass  such  a 
law  is,  in  effect,  a  declaration  that  there 
should  not  be  such  a  law.  Golden  0. 
Prince,  (1814)  3  Wash.  (U.  S.)  313,  10 
Fed.  Cas.  No.  5,509.  See  also  Ballantine 
«.  Haiffht,  (1837)  16  N.  J.  L.  196;  Olden 
v.  Hallet,  (1819)  5  N.  J.  L.  535;  Vanuxem 
v.  Hazlehurst,  (1818)  4  N.  J.  L.  224. 


V.  Effect  of  Repeal  of  Act  of  Congress 

The  repeal  of  Acts  of  Congress  in  regard  to  bankruptcy  removes  the 
obstacle  to  the  operation  of  the  insolvency  laws  of  the  state,  and  does  not 
render  necessary  their  re-enactment. 

•Butler  v.  Goreley,  (1892)  146  U.  S. 
304,  13  S.  Ct.  84,  36  U.  S.  (L.  ed.)  981, 
affirming  Goreley  a  Butler,  (1888)  147 
Mass.  8,  16  S.  E.  734.  See  also  Orr  t?. 
Lisso,  (1881)  33  La.  Ann.  477. 


The  exercise  of  the  power  of  Congress 
nnder  this  clause  does  not  so  extinguish 
the  power  of  the  states  that  that  power 
cannot  be  revived  by  repealing  the  law  of 


Congress.       Sturges     «>.     Crowninshield, 
(1819)  \  Wheat.  196,  4  U.  8.  (L.  ed.)  529. 

The  national  law  having  the  superior 
authority  while  in  force  must  prevail; 
when  repealed  it  simply  removes  an  ob- 
stacle to  the  operation  of  the  state  law, 
and  that  at  once,  without  any  legislative 
Act,  of  its  own  force,  goes  into  opera- 
tion. Palmer  <?•  Hixon,  (1883)  74  Me. 
448, 
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A  petition  in  bankruptcy,  presented  and  filed  on  the  day  an  act  repealing 

the  bankrupt  law  was  passed,  was  held  to  be  too  late  and  was  dismissed. 

Matter  of  Welman,  (1844)  20  Vt.  653,  29  Fed.  Gas.  No.  17,407.  See  also  Matter  of 
Howes,  (1843)  21  Vt.  619,  12  Fed.  Cas.  No.  6,788. 

VI.   Exclusiveness  of  Power 

1.  Oomposition  by  Foreign  Corporation  under  Foreign  Statute. —  An 

arrangement  between  a  railway  company  in  Canada  unable  to  meet  its 
obligations,  and  the  majority  of  its  creditors,  confirmed  by  an  Act  of  the 
Dominion  Parliament,  was  held  to  be  binding  upon  nonconsenting  mortgage 
•  bondholders,  citizens  of  the  United  States,  and  not  in  conflict  with  the  Con- 
stitution of  the  United  States,  which,  although  prohibiting  states  from 
passing  laws  impairing  the  obligation  of  contracts,  allows  Congress  "  to 
establish  *  *  *  uniform  laws  on  the  subject  of  bankruptcy  through- 
out the  United  States. M" 

Canada  Southern  R.  Co.  v.  Gebhard,  (1883)  109  U.  S.  539,  3  S.  O.  363,  27 
U.  S.  (L.  ed.)   1020,  reversing  Gebhard  t\  Canada  Southern  R.  Co.,  (188C)   1  Fed.  387. 

2.  Suspension  of  State  Laws. —  a.  In  General. — Authority  to  establish 

uniform  laws  upon  the  subject  of  bankruptcy  is  corif erred  upon  Congress; 
and,  Congress  having  made  such  provision  in  pursuance  of  the  Constitu- 
tion, the  jurisdiction  conferred  becomes  exclusive  throughout  the  United 

States. 

New    Lamp    Chimney    Co.    v.    Ansonia  sive.     Piatt  t?.  Archer,   (1872)   9  Blatchf. 

Brass,  etc.,  Co.,   (1875)   91  U.  S.  661,  23  (U.  a)   509.  19  Fed.  Cos.  No.   11,213. 
U.  S.   (L.  ed.)   336. 

Although  a  state  may  legislate  upon  a 

In  the  absence  of  congressional  enact-  subject  which  is  within  the  purview  of 
ment  the  states  are  free  to  provide  for  the  powers  given  to  Congress  by  the  Con- 
insolvency  relief  of  limited  extent,  but  stitution,  and  in  regard  to  which  legis- 
when  Congress  exercises  its  authority  by  lation  by  the  states  is  not  expressly  pro- 
a  general  enactment  all  state  action  is  hibited  so  long  as  Congress  does  not  itself 
suspended  from  such  time,  and  subject  exercise  the  power  delegated  to  it,  yet 
only  to  such  limitations  as  may  be  pre-  when  that  power  has  been  exercised,  and 
scribed  in  the  Act.  In  re  Bruss-Ritter  the  state  legislation  has  become  incom- 
Co.,  (1898)  90  Fed.  651.  patible  with  it,  the  latter  must  become 

inoperative  and  void.     Tobin  v.  Trump, 

The  authority   of  Congress  to  pass  a  (1869)  3  Brews.  (Pa.)  288. 
Bankruptcy  Act  is  paramount  and  exclu- 

State  laws  on  the  subject  of  bankruptcy  and  insolvency  must  yield  to  the  law 
of  Congress  on  the  same  subject,  where  the  state  law  applies  to  the  same 
subject-matter;  and  where  it  differs  in  material  respects  from  the  law  of 
Congress,  it  appears  clear  that  the  state  law  is  suspended,  while  the  law  of 
Congress  remains  in  force. 

In  re  Independent  Ins.  Co.,  (1872)  Holmes  (U.  S.)  103,  13  Fed.  Cm.  No.  7,017, 
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Where  the  state  law  applies  to  the  same  subject-matter,  and  where  it  differs 
in  material  respects  from  the  law  of  Congress,  it  appears  clear  that  the 
state  law  is  suspended  as  long  as  the  law  of  Congress  remains  in  force. 


Thornhill  v.  Louisiana  Bank,  (1870)  1 
Woods  (U.  S.)  1,  23  Fed.  Cas.  No.  13,992. 
See  also  Littlefield  v.  Gay,  (1902)  96  Me. 
423,  52  Atl.  925. 

Under  a  state  attachment  law,  a  writ 
of  domestic  attachment  is  authorized  to 
issue  against  any  debtor,  being  an  in- 
habitant of  the  commonwealth,  who  shall 
have  absconded  from  the-  place  of  his 
usual  abode  within  the  state,  or  shall 
have  remained  absent  from  the  common- 
wealth, or  shall  have  confined  himself  in 
his  own  house,  or  concealed  himself  else- 
where, with  design,  in  either  case,  to 
defraud  his  creditors;  and  also  against 
any  debtor  not  having  become  an  in- 
habitant of  this  commonwealth,  who  shall 
confine  or  conceal  himself  within  the 
county,  with  intent  to  avoid  the  service 
of  process,  and  to  defraud  his  creditors. 
The  Act  of  Congress  of  March  2,  1867, 
provided  that  any  person  who  should  de- 
part from  the  state,  district,  or  territory 


of  which  he  was  an  inhabitant,  with  in- 
tent to  defraud  his  creditors,  or  being 
absent  should,  with  such  intent,  remain 
absent,  or  should  conceal  himself  to  avoid 
the  service  of  legal  process,  should  be 
deemed  to  have  committed  an  act  of  bank- 
ruptcy, and  should  be  adjudged  a  bank- 
rupt. It  was  held  that  the  state  law  was 
suspended  during  the  operation  of  the 
national  statute.  Tdbin  t>.  Trump,  (1869) 
3  Brews.    (Pa.)    290. 

State  insolvent  laws  are  not  suspended 
and  wholly  without  force  by  reason  of  the 
adoption  and  existence  of  the  national 
bankrupt  law.  In  re  Scholts,  ( 1901 )  106 
Fed.  835,  holding  that  an  assignee  under 
a  general  assignment  for  the  benefit  of 
creditors  was  entitled  to  compensation  for 
services  rendered  pending  a  proceeding  for 
an  adjudication  in  bankruptcy. 

See  infra,  p.  759,  Validity  of  General 
Assignment  Under  State  or  Common  Law. 


State  insolvency  laws  are  not  annulled  by  the  enactment  by  a  bankruptcy 
Act,  and  the  only  effect  of  such  enactment  is  to  suspend  their  operation  so 
that  they  become  operative  again  without  re-enactment  when  the  bank- 
ruptcy Act  is  repealed. 

flict  with  the  Act  of  Congress  upon  the 
subject,  and  so  far  as  they  embrace  the 
same  subject-matter  as  is  embraced  in  the  . 
Act  of  Congress."  Harbaugh  ©.  CosteUo, 
(1900)  184  111.  113,  66  N.  E.  363,  75  Am. 
St.  Rep.  147. 


In  re  Worcester  County,    (1900)    102 
Fed.  816. 

State    laws    suspended  —  California.— 

"The  insolvent  law  of  this  state  was  not 
repealed  by  the  passage  of  the  federal 
bankrupt  law,  but  the  operation  of  the 
state  law  was  suspended  after  the  pas- 
sage and  until  the  repeal  of  said  bank- 
rupt law,  when  it,  the  state  law,  again 
became  operative  as  to  debts  contracted 
during  such  suspension,  as  well  as  to 
other  debts  contracted  after  its  passage." 
Smith  t?.  His  Creditors,  (1881)  59  Cal. 
268.  See  also  Boedefeld  v.  Reed,  (1880) 
55  CaL  299. 

Illinois. —  "  The  power  to  pass  insolvent 
or  bankrupt  laws  was  not  thereby  taken 
away  from  the  states  until  Congress  it- 
self should  exercise  the  power  thereby 
conferred  by  the  passage  of  a  bankrupt 
law.  When,  however,  a  bankrupt  law  is 
passed  by  Congress,  any  state  law  upon 
the  subject  which  may  exist  is  suspender! 
in  its  operation.  As  soon  as  a  national 
Bankruptcy  Act  goes  into  effect,  state  in- 
solvency laws  are  suspended  and  become 
inoperative,  at  least  so  far  as  they  con- 
10  F.  &  A.— 25 


Louisiana. —  When  Congress  adopts  a 
uniform  system  of  bankruptcy,  the  opera- 
tion and  effect  of  state  laws  are  suspended ; 
and  when  the  general  bankruptcy  law  is 
repealed  by  Congress,  the  state  laws  be- 
come agam  operative.  Orr  v.  Lisao, 
(1881)  33  La.  Ann.  477. 

The  Act  of  1841,  establishing  a  uniform 
system  of  bankruptcy,  suspended  if  not 
abolished  all  the  laws  of  the  different 
states  relative  to  insolvent  debtors,  taking 
away  the  jurisdiction  of  their  tribunals, 
and  establishing  others  in  their  place, 
with  ample  and  exclusive  powers  over 
every  question  touching  the  property  sur- 
rendered by  a  bankrupt,  its  sale,  and  the 
disposition*  of  the  proceeds.  The  state 
courts  have,  consequently,  no  jurisdiction 
and  cannot  interfere  between  a  creditor 
put  on  the  list  of  a  bankrupt  and  his 
assignee,  in  any  matter  relating  to  the 
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final  liquidation  of  the  estate  surrendered. 
The  decree  of  bankruptcy  operates  as  a 
stay  of  all  proceedings.  Clarke  v.  Ros- 
enda,  (1843)  5  Rob.  (La.)  27. 

Maryland. —  When  the  legislative  power 
of  Congress  has  been  exercised,  it  is  para- 
mount and  exclusive,  and  suspends  the 
operation  of  the  insolvent  laws  of  a  state, 
and  the  jurisdiction  of  the  state  courts 
over  cases  falling  within  the  purview  and 
operation  of  the  bankrupt  law.  Van  Nost- 
rand  r.  Carr,   (1868)   30  Md.  131. 

Massachusetts. —  The  provision  of  the 
Constitution  authorising  Congress  to 
establish  a  uniform  bankrupt  law  does 
not  of  itself  prevent  the  enacting  of  in- 
solvent laws  by  the  individual  states; 
yet  when  the  power  is  exercised  by  Con- 
gress, and  a  bankrupt  law  is  in  force, 
it  does  suspend  all  state  insolvent  laws 
applicable  to  like  cases,  and  this  effect 
follows  the  enactment  of  such  bankrupt 
law,  and  does  not  require  the  actual  in- 
stitution of  proceedings  in  bankruptcy  to 
produce  such  result.  Griswold  v.  Pratt, 
(1845)  9  Met.  (Mass.)  16. 

Pennsylvania. —  A  bankrupt  Act  super- 
sedes all  local  laws,  acting  upon  the  same 


rights  and  affecting  the  same  persons  and 
property.  Com.  *?.  CHare,  (1867)  6 
Phila.  (Pa.)  404,  24  Leg.  Int.  (Pa.) 
284,  wherein,  as  to  the  exercise  of  the 
powers  of  Congress  being  exclusive,  the 
court  said:  "The  well-settled  doctrine 
on  the  subject  is  that  the  powers  granted 
to  Congress  are  not  exclusive  of  similar 
powers  existing  in  the  states,  unless  where 
the  Constitution  has  expressly  in  terms 
given  an  exclusive  power  to  Congress,  or 
the  exercise  of  a  like  power  is  prohibited 
to  the  states,  or  there  is  a  direct  repug- 
nancy or  incompatibility  in  the  exercise 
of  it  by  the  states.  In  all  other  cases 
the  states  retain  concurrent  authority 
with  Congress,  except  when  the  laws  of 
the  states  and  of  the  Union  are  in  direct 
and  manifest  collision  on  the  same  sub- 
ject, and  then  those  of  the  Union,  being 
the  supreme  law  of  the  land,  are  of  para- 
mount authority,  and  the  state  laws  so 
far,  and  so  far  only,  as  such  incom- 
patibility exists,  must  necessarily  yield. 
But  in  the  .case  of  concurrent  powers, 
when  once  the  legislature  of  the  Union 
has  exercised  its  powers  on  a  given  sub- 
ject, the  state  power  over  that  same  sub- 
ject which  was  before  concurrent  is  by 
that  exercise  prohibited." 


Every  state  law  is  a  banknrpt  law,  in  substance  and  fact,  that  causes  to  be 
distributed  by  a  tribunal  the  property  of  a  debtor  among  his  creditors,  and 
it  is  especially  such  if  it  causes  the  debtor  to  be  discharged  from  contracts 
with  the  citizens  of  the  state.  Such  a  law  may  be  denominated  an  insolvent 
law.  Still  it  deals  directly  with  the  subject  of  bankruptcy  and  is  a  bank- 
rupt law  in  the  meaning  of  the  Constitution.  And  if  Congress  should  pass 
a  similar  law  it  would  suspend  the  state  law  while  the  Act  of  Congress  con- 
tinued in  force. 


Matter  of  Klein,  (1843)  1  How.  277, 
note,  11  U.  8.  (L.  ed.)  130,  note,  14  Fed. 
Cas.  No.  7,865,  reversing  (1843)  2  N.  Y. 
Leg.  Obs.  185,  14  Fed.  Cas.  Xo.  7,866. 
Bee  also  Silverman's  Case,  (1870)  2  Abb. 
(U.  S.)   243,  22  Fed.  Cas.  No.   12,855. 

A  Georgia  statute  provides,  in  brief, 
that  when  any  corporation  not  municipal, 
or  any  trader  being  insolvent,  fails  to  pay 
debts  at  maturity,  creditors  representing 
one-third  or  more  of  the  unsecured  debts 
of  the  insolvent  may  invoke  by  petition 
the  power  of  a  court  />f  equity  to  collect 
the  debts  and  distribute  the  assets  of 
such  insolvent,  and  the  chancellor  is  au- 
thorized, in  cases  where  the  insolvent  has 


fairly  surrendered  his  property  for  dis- 
tribution, "  to  recommend  to  the  creditors 
of  the  defendant  that  they  may  release 
him  from  further  liability."  This  Act  is 
clearly  a  state  insolvency  law,  within  the 
power  of  the  state  to  enact  when  the 
Congress  has  not  exercised  its  power  to 
pass  a  uniform  bankrupt  law.  The  ad- 
ministration of  the  estates  of  insolvents 
by  the  state  courts  under  this  statute 
would  be  inconsistent  with  the  exclusive 
jurisdiction  of  the  courts  of  bankruptcy 
under  the  bankrupt  law.  The  passage  of 
the  bankrupt  law  by  Congress,  therefore, 
suspended  the  operation  of  this  state 
statute.  Carling_  t>.  Seymour  Lumber 
Co.,   (1902)   113  Fed.  488. 


b.    From   Time   Federal   Statute   Goes   into  Effect. —  The   power 
granted  to  Congress  by  the  Constitution,  to  establish  uniform  laws  on  the 
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subject  of  bankruptcies  throughout  the  United  States,  does  not,  until  the 
power  is  exercised  and  such  laws  are  put  in  operation  by  Congress,  exclude' 
the  right  of  the  states  to  pass  similar  laws ;  and  the  operation  of  state  insol- 
vent laws  is  therefore  superseded  and  suspended,  so  far,  at  least,  as  the  two 
are  applicable  to  the  same  persons,  as  soon  as  a  national  bankrupt  law  has 
taken  effeet,  and  not  before. 

Day  v.  Bardwell,  (1867)  07  Mass.  250. 

Until  Congress  has  put  into  operation  laws  on  that  subject  with  which  state 
laws  would  come  into  collision,  the  latter  will  remain  in  force.  The  mere 
passage  of  a  law  by  Congress,  to  take  effect  at  a  future  time,  cannot  have 
the  effect  to  supersede  state  laws  until  it  goes  into  effect,  any  more  than  to 
repeal  a  former  statute.  Nor  can  the  law  of  Congress  be  regarded  as  tak- 
ing effect  in  the  sense  of  suspending  the  state  laws,  because  provision  is 
made  for  appointing  officers  under  it,  and  promulgating  rules  and  orders 
immediately  on  its  passage. 

Chamberlain  v.  Perkins,   (1871)   61  N.  H.  341. 

All  state  laws  become  inoperative  or  suspended  the  moment  a  law  of  Congress 
takes  effect,  so  far  as  all  persons  and  cases  which  are  within  the  purview  of 
the  latter  are  concerned. 

Martin  v.  Berry,    (1869)    37  Cal.  209.  'future  cases,'  because  very  different  con- 
siderations would,  or  might  apply,  where 

A  general  bankrupt  Act  suspends  state  proceedings    under    any    state    insolvent 

insolvency   laws    from    the   time   it   goes  laws  were  commenced,  and  were  in  pro- 

into  effect,   and   a .  provision  in   a  bank-  gress  before  the  Bankrupt  Act  went  into 

ruptcy  Act  that  the  Act  shall  not  affect  operation.     It  appears  to  me,  that  both 

proceedings  begun  under  the  state  law  be-  systems  cannot  be  in  operation  or  apply 

fore  its  passage,  necessarily  implies  that  at  the'  same  time  to  the  same  persons; 

no  proceedings  can  be  brought  under  state  and  where  the  state  and  national  legis- 

insolvency   laws   after  that  date.     E.   C.  lation   upon   the   same   subject,   and   the 

Wescott  Co.   r.   Berry,    (1898)    69  N.  H.  same   persons,   come   in   conflict,  the  na- 

505,  45  Atl.  352.  tional    laws   must   prevail,    and    suspend 

the   operation   of   the   state  laws.     This, 

As  soon   as   a  national  bankrupt  Act  as  far  as  I  know,  has  been  the  uniform 

went    into    operation    it,    "ipso    facto,  doctrine,  maintained  in  all  the  courts  of 

suspended   all  action  upon   future   cases,  the  United  States."    Ex  p.  Eames,  (1842) 

arising  under   the  state   insolvent   laws,  2  Storey    (U.  S.)    322,  8  Fed.  Cas.  No. 

where  the  insolvent  persons  were  within  4,237. 
the  purview  of  the  Bankrupt  Act.    I  say 

The  National  Bankruptcy  Act  of  Aug.  19,  1841,  expressly  provided  that  it 
should  take  effect  only  from  and  after  Feb.  1,  1842,  and  therefore  state 
insolvency  laws  were  not  suspended  in  their  operation  by  the  enactment  of 
ihe  statute  until  the  time  for  the  Act  to  go  into  operation. 

Larrabee  v.  Taftott,  (1847)  5  Gill  (Md.)  441. 
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The  National  Bankruptcy  Act  of  March  2,  1867,  took  effect  on  June  1,  1867, 
and  it  was  held  that  an  assignment  by  a  state  judge  of  insolvency  which  was 
made  and  took  effect  before  June  1,  1867,  was  valid. 

Day  r.  Bard  well,  (1867)  97  Mass.  250.  See  also  Rowe  v.  Page,  (1874)  64  N.  H. 
194;   Augsbury  r.  Crossman,    (1877)    10  Hun   (N.  Y.)    389. 

c.  Cases  Excepted  by  Federal  Statute. —  This  provision  of  necessity 
makes  any  national  bankruptcy  Act  the  supreme  law  of  the  land,  suspend- 
ing and  superseding  the  dperation  of  any  state  law  of  insolvency  when  there 
is  any  conflict  between  the  two;  but  when  any  national  statute  excepts  a 
class  of  persons  from  its  operation,  either  in  express  terms  or  by  necessary 
implication,  it  must  be  considered  that  it  was  the  intention  of  Congress  not 
to  'nl  erf  ere  in  that  class  of  cases  with  the  laws  of  the  several  states  in 
reference  thereto. 

R.   H.   Herron   Co.   v.   San   Francisco,  have  been  the  intention  of  Congress  not 

(1902)   136  Cal.  281,  68  Pac.  814,  89  Am.  to  interfere  in  such  specified  class  with 

St.  Rep.  124,  in  which  case  the  court  said:  the  laws  of  the  several  states.    Simpson  v. 

"Congress  may  enact  a  Bankruptcy  Act  City  Sav.  Bank,   (1876)   66  N.  H.  475. 
for  certain  classes  of  creditors  and  leave 

to  the  several  states  the  right  to  legis-  A  state  insolvent  law,  which  supplies 

late  upon  the  subject  with  reference  to  the    mode     of     administering     insolvent 

other  classes.    In  such  a  case  there  can  be  estates,  under  such  assignments  made  by 

no  conflict  of  jurisdiction,  as  the  legis-  debtors   for   the   benefit   of   creditors   as 

lation  of  the  two  governments  is  not  upon  would  be  valid  at  common  law,  without 

the  same  subject.    Each  statute  is  opera-  the  aid  of  any  statute,  and  which  could 

tive  within  its  own  jurisdiction,  and  may  be  enforced  by  a  court  of  equity  like  any 

be  enforced  without  in   any  respect  in-  other  trust,  is  not  suspended.     So  when 

fringing    upon    the    jurisdiction    of    the  a  bankrupt  Act  expressly  excepts  a  class 

other."  of  cases,  it  must  have  been  the  intention 

of  Congress  not  to  interfere  in  such  speci- 

There  is  no  doubt  that  the  general  rule  fled  class  with  the  laws  of  the  several 

is  well  settled  that  as  soon  as  Congress  states.     Steelman  v.  Mattix,    (1873)    36 

has  exercised  its  power  of  making  a  gen-  N.  J.  L.  346. 
eral  bankrupt  law,  and  it  has  gone  into 

operation,   the   state  insolvent  laws   are  See  infra,  p.  769,  Validity  of  General 

suspended.    But  where  the  Bankrupt  Act  Assignment  under  State  or  Common  Law. 
expressly  excepts  a  class  of  cases,  it  must 

Parmer* — As  the  Federal  Bankruptcy  Act  of  1898  excepts  farmers  from 
the  involuntary  provisions  of  the  statute,  a  state  statute  applicable  to  that 
class  is  operative. 

Lace  v.  Smith,    (1912)    34  R.  I.  1,  82   Atl.  268,  Ann.  Cas.  1913E  946. 

d.  Non-conflicting  Provisions  of  State  Laws. —  The  passage  of  a 
federal  statute  suspends  the  operation  of  a  state  law  only  so  far  as  the  state 
law  conflicts  with  the  federal  law,  and  inasmuch  as  the  Act  of  Congress  of 
1898  contains  no  provision  for  involuntary  bankruptcy  of  persons  engaged 
chiefly  in  the  tillage  of  the  soil,  the  provisions  of  a  state  law  so  far  as  they 
apply  to  that  excepted  class  remain  in  full  force  and  effect. 

Old  Town  Bank  v.  McCormick,  (1903)  court  said:  "From  the  year  1819  when 
96  Md.  350,  53  Atl.  934,  94  Am.  St.  Rep.  C.  J.  Marshall  delivered  the  opinion  of 
577,  60  L.  R.  A.  577,  in  which  case  the      the  Supreme  Court  of  the  United  States 
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in  the  leading  case  of  Sturges  17.  Crownin- 
shield,  reported  in  (1819)  4  Wheat.  (U. 
S.)  122,  it  has  been  held  that  the  pro- 
vision of  the  Constitution  of  the  United 
States,  art.  I.,  sec.  8,  (4),  providing  that 
Congress  shall  have  power  to  establish 
uniform  '  laws  on  the  subject  of  bank- 
ruptcy, does  not  in  itself  inhibit  the 
states  from  passing  valid  insolvent  laws. 
In  the  case  just  cited  it  was  said:  'It 
is  not  the  mere  existence  of  the  power, 
but  its  exercise,  which  is  incompatible 
with  the  exercise  of  the  same  power  by 
the  states.'  And  so  also  there  has  been 
a  uniform  line  of  decisions  to  the  effect 
that  so  far  as  Congress  has  failed  to 
legislate  with  reference  to  insolvents,  state 
laws  relating  to  them  are  operative. 
Thus,  in  Sturges  v.  Crowninshield,  (1819) 
4  Wheat.  (U.  8.)  122,  it  is  said  that 
'if  it  is  not  the  mere  existence  of  the 
power,  but  its  actual  exercise  by  the  Con- 
gress of  the  United  States  which  prevents 
tiie  operation  of  state  insolvent  laws,  it 
is  obvious  that  much  inconvenience  would 
result'  from  that  construction  of  the  Con- 
stitution which  should  deny  to  the  legis- 
latures of  the  states  the  power  of  acting 
on  this  subject  in  consequence  of  the  grant 
to  Congress/  'It  may  be  thought  more 
convenient,'  continued  the  court,  'that 
much  of  it  should  be  regulated  by  state 
legislation,  and  Congress  may  purposely 
omit  to  provide  for  many  cases  to  which 
its  power  extends.  It  does  not  appear  to 
be  a  violent  construction  of  the  Constitu- 
tion, and  certainly  a  most  convenient  one, 
to  consider  the  power  of  the  state  as 
existing  over  such  cases  as  the  laws  of 
the  land  may  not  reach.'  But  in  Ogden 
v.  Saunders,  (1827)  12  Wheat.  (U.  S.) 
213,  the  rule  is  explicitly  laid  down  that 
'the  power  of  Congress  to  establish  uni- 
form laws  on  the  subject  of  bankruptcy 
does  not  exclude  the  rights  of  the  states 
to  legislate  on  the  same  subject,  except 
when  the  power  has  been  actually  exer- 
cised and  the  state  laws  conflict  with 
those  of  Congress.'  And  to  the  same 
effect  are  Baldwin  v.  Hale,  (1863)  1 
Wall.  (U.  S.)  229;  Tua  t?.  Carriere, 
(1886)  117  U.  S.  210;  Bm  p.  Eames, 
(1842)  2  Story  (U.  S.)   322." 

California. —  The  power  given  to  Con- 
gress by  this  clause  is  not  exclusive,  but 
the  several  states  may  exercise  the  power 
so  long  as  there  is  no  conflicting  legis- 
lation by  Congress.  Martin  v.  Berry, 
(1869)    37  Cal.  209. 

Connecticut. —  So  far  as  an  Act  of  Con- 
gress assumes  and  takes  jurisdiction  of 
the  parties  and  the  subject-matter,  just 
so  far  is  the  jurisdiction  of  the  state 
court  excluded;  but  in  respect  to  all  per- 
sons and  matters  over  which  the  bankrupt 
Act  declines  to  take  jurisdiction  the  state 


statute  remains   in   full   force.     Geery'a 
Appeal,  (1876)  43  Conn.  298. 

Indiana. —  The  power  of  Congress  to 
establish  "  uniform  laws  on  the  subject  of 
bankruptcy"  is  not  exclusive  of  the 
states  on  the  subject,  and  until  Congress 
exercises  that  right,  the  states  may  con- 
stitutionally pass  such  laws,  if  they  do 
not  impair  the  obligation  of  contracts. 
And  even  if  Congress  had  exercised  that 
right,  the  right  of  the  states  is  not 
thereby  extinguished,  but  only  suspended 
so  far  as  the  two  laws  may  conflict.  Pugh 
v.  Bussel,    (1831)    2  Blackf.    (Ind.)    397. 

New  Jersey. —  In  a  case  not  provided 
for  by  the  national  authority,  the  force  of 
state  legislation  is  undisturbed,  for  no 
conflict  can  possibly  arise  between  the  two 
jurisdictions.  Steelman  t>.  Mattix,  (1873) 
36  N.  J.  L.  346. 

"A  more  or  less  indefinite,  and  I  think 
misleading,  notion  has  sometimes  been 
expressed  that  the  Constitution  has  com- 
mitted to  Congress  the  whole  subject  of 
bankruptcy  and  insolvency  for  appropri- 
ate legislation,  and  that,  therefore,  when- 
ever Congress  passes  a  general  bankrupt 
law,  which  it  has  done  four  times,  each 
time  naming  it  a  'uniform  system  of 
bankruptcy,'  all  power  on  the  part  of 
the  states  to  legislate  upon  the  subject  of 
bankruptcy  or  insolvency  i8  immediately 
suspended.  The  premise  may  be  deemed 
to  be  correct,  but  it  seems  to  me  that  the 
conclusion  is  entirely  erroneous.  Con- 
gress is  not  obliged  to  legislate  on  the 
whole  subject  of  bankruptcy;  it  may  deal 
with  only  one  or  several  parts.  It  is  the 
enactment  by  Congress  of  a  law  applicable 
to  a  particular  case  which  suspends  any 
state  law  which  otherwise  would  be  appli- 
cable to  that  case.  If  every  case  of  bank- 
ruptcy or  insolvency  were  within  the 
operation  of  a  national  bankrupt  Act, 
then  no  possible  state  law  on  the  subject 
of  bankruptcy  or  insolvency  would  have 
any  vigor,  but  every  such  law  would  ipso 
facto  be  suspended."  Singer  t?.  National 
Bedstead  Mfg.  Co.,  (1903)  65  N.  J.  Eq. 
290,  65  Atl.  869. 

Vermont. — State  legislation  on  this  sub- 
ject is  valid  and  operative  except  so  far 
as  it  is  supplanted  by  and  brought  in 
conflict  with  an  Act  of  Congress,  and  so 
far  its  functions  are  suspended,  but  not 
repealed.  Baldwin  v.  Buswell,  (1879) 
52  Vt.  62. 

Discharge  of  insolvent  debtor. —  A  na- 
tional bankruptcy  Act  does  not  suspend 
a  state  insolvent  law  discharging  an  in- 
solvent from  imprisonment  when  upon  the 
subject  of  such  discharge  Congress  has 
not  assumed  to  legislate.    State  insolvent 
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laws  which  provide  for  cases  and  remedies  and    other    effects   not    tangible,   by   the 

other  than  those  mentioned  in  the  Na-  ordinary  /i.  fa.,  and  giving  a  creditor  or 

tional  Bankruptcy  Act   are  not  thereby  creditors  certain  process  by  which  he  or 

suspended.    Matter  of  Jacobs,  (1871)   12  they  may  coerce  the  payment  of  a  debt 

Abb.  Pr.  N.  S.  (N.  Y.)  273.  or  debts  for  which  the  debtor  has  been 

mu     ,     .  ,  *  *  xi.  «     .    .  prosecuted,  is  not  an  insolvent  law  which 

The  legislatures  of  the  several  states  u  suspended  by  the  enactment  of  a  gen- 

have  competent  authonty  to  pass  laws  for  eral  bankruptcy  Act.    Berthelon  v.  Betts, 

theureliei°f  ?Jt.per??n8  Yh?*I*£ot  com"  (1843)  4  Hill.  (N.  Y.)  579,  wherein  the 
prehended   withm.  the  Act   of   Congress.       ^^  gaid:     « When  the  leftrned  jud 

V^J^  .  the  Constitution  of  the  of  the  United  states  that  ^  bank. 
United  States  relating  to  bankrunU  is  ^  law  na8  effaced  £  8Uspended  all 
carried  into  operation  by  the  law  of  Con-  ^  in8olvent  laws,  they  certainly  con- 
gress, as  far  as  that  body  thought  it  was  not  mean  gtatute  for  th'e  mQre  rf^^ 
politic  and  expedient;  and  the  law  of  appropriatioil  0f  a  debtor's  property  to 
Congress  constitutes  the  only  restriction  Ba£gf£  ^  mdividual  debt  guc£  ^^ 
which  is  imposed  on  the  state  legislatures  BtTnc{ion  would  Bllbvert  ^  judgmenU  and 

**  ^6  °?!L2fi  ^lvenldTebu,\?oAke  executions  for  debts,  which  are  always 
«?.  Ray,  (1802)   1  Har.  &  J.  (Md.)  320.  against  insolvents,  and  are  creatures  of 

Tlie  discharge  of  a  poor  debtor  under  a  «*  insolvent  law  if  these  words  be  taken 
state  law  is  not  void  under  a  bankrupt  «  their  broadest  sense.  Clearly  there- 
Act  of  the  United  States.  Jordan  v.  Hall,  *<>**>  onr  insolvent  laws  are  no  farther 
(1869)  9  R.  I.  220.  suspended  than  they  seek,  upon  notorious 

grounds,  to  seize  and  distribute  the  effects 

A  state  non-imprisonment  Act,  provid-  of  the  debtor  among  his  creditors  gen- 

ing  for  execution  against  chose*  in  action  eraUy." 

Arrest  of  debtor, —  The  fact  that  a  general  bankruptcy  law  has  suspended, 
for  the  time  being,  the  insolvent  law  of  a  state,  does  not  indicate  that  the 
purpose  of  the  state  statute  authorizing  an  arrest  in  civil  cases  can  no 
longer  be  fulfilled.  Whether  the  creditors  remedy  to  compel  a  surrender  be 
under  the  state  or  national  law,  he  has  the  same  interest  in  enforcing  the 
presence  of  the  debtor  in  order  that  this  surrender  may  be  effected.  And 
although  the  state  may  be  precluded  for  the  time  being  from  enforcing 
her  own  bankrupt  law,  she  is  not  on  that  account  prevented  from  affording 
her  citizens  the  means  of  invoking  the  bankrupt  law  of  the  nation. 

Gottschalk  v.  Meyer,  (1876)  28  La.  Ann.  885. 

State  law  not  discharging  debts. — "  It  is  also  urged,  that  after  the  bank- 
rupt law  went  into  operation  all  proceedings  under  the  state  insolvent  laws 
were  suspended,  and  therefore  the  arrest  was  illegal.  How  this  may  be  in 
states  where  the  discharge  under  the  insolvent  laws  operates  as  a  discharge 
of  the  debt,  it  is  unnecessary  for  me  to  say ;  but  I  can  see  no  incompatibility 
between  the  bankrupt  law  and  the  insolvent  laws  of  Pennsylvania,  a  dis- 
charge under  which  does  not  affect  the  debt,  but  leaves  all  future  acquisi- 
tions of  the  debtor  liable  to  execution  for  previous  contracts." 

B*  p.  Rank,  (1842)  Crabbe  (U.  S.)  493,  20  Fed.  Cas.  No.  11,666. 

e.  State  Law  Passed  During  Existence  op  Federal  Statui*. — A 
state  can  pass  an  insolvent  or  bankrupt  law  during  the  existence  of  an  Act 
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of  Congress  on  the  subject,  which  will  go  into  Operation  immediately  upon 
the  repeal  of  the  Act  of  Congress. 


In  re  Damon,  (1879)  70  Me.  156,  in 
which  case  the  court  said :  "  It  is  urged 
that  the  law  was  invalid  because  it  did 
not  go  into  complete  operation  after  its 
passage.  But  that  is  not  requisite  to  its 
validity.  It  does  go  into  partial  opera- 
tion on  its  passage.  It  was  a  law  valid 
in  all  respects  and  to  be  obeyed,  except  so 
far  as  it  was  in  conflict  with  the  statute 
of  the  United  States.  When  that  conflict 
ceased,  the  law  went  into  full  operation. 
It  was  a  law,  to  go  into  full  effect  when 
it  ceased  to  be  in  conflict  with  the  Act 


of  Congress,  and  whether  that  was  in- 
serted in  the  Act,  or  left  as  a  legal  result 
from  the  relation  of  the  state  and  na- 
tional government  to  each  other,  can  make 
no  difference." 

While  a  national  bankrupt  Act  is  in 
force  the  state  legislature  may  infuse 
into  an  insolvent  law  such  vitality  as  a 
state  statute  existing  at  the  time  of  the 
enactment  of  the  national  statute  would 
have.  Baldwin  v.  Buswell,  (1879)  52  Vt. 
62. 


3.  Validity  of  General  Assignment  under  State  or  Common  Law. — 
Except  as  against  proceedings  instituted  under  a  federal  bankrupt  Act  for 
the  purpose  of  securing  the  administration  of  the  property  in  the  bankruptcy 
court,  an  assignment  for  the  benefit  of  creditors,  having  been  made  without 
intent  to  hinder,  delay,  or  defraud  creditors,  is  valid  for  at  least  the  purpose 
of  securing  an  equal  distribution  of  the  estate  among  all  the  creditors  of  the 
insolvent  proportion  to  their  several  demands.    \ 


Boese  <?.  King,  (1883)  108  U.  8.  387, 
2  S.  Ct.  765,  27  U.  S.  (L.  ed.)  760, 
affirming  (1879)  78  N.  Y.  477.  See  Mayer 
v.  Hellman,  (1875)  91  U.  S.  496,  23  U.  S. 
(L.  ed.)   377. 

A  general  assignment  for  the  benefit  of 
all  creditors  was  held  to  be  an  act  of  in- 
solvency and  void  under  the  bankrupt 
law.  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co., 
(1876)  14  Nat.  Bankr.  Reg.  311,  10  Fed. 
Cas.  No.  5,486;  writ  of  error  dismissed 
for  want  of  jurisdiction,  Cleveland  Ins. 
Co.  v.  Globe  Ins.  Co.,  (1878)  98  U.  S. 
366,  25  U.  S.   (L.  ed.)   201. 

Connecticut. —  A  voluntary  assignment 
by  a  debtor  under  the  insolvent  laws  of 
the  state,  no  proceedings  having  been  in- 
stituted under  the  bankrupt  Act,  is  not 
void  although  the  United  States  Bank- 
rupt Act  is  in  existence  and  applicable  to 
the  case  at  the  time  of  the  assignment. 
Hawkins's  Appeal,  (1868)  34  Conn.  648. 
See  also  Maltbie  v.  Hotchkiss,  (1871)  38 
Conn.  82. 

niinois. —  "The  fact  that  the  making 
of  a  general  assignment  under  the  state 
law  for  the  benefit  of  creditors  is  made 
an  act  of  bankruptcy,  is  of  itself  sufficient 
to  authorize  the  federal  court,  under  the 
Act,  to  take  the  same  property  at  the 
instance  of  the  same  creditors  and  dis- 
tribute it  among  the  same  creditors  in 
the    same    proportion.      Ordinarily,    this 


could  not  be  done  under  the  general  doc- 
trine that  where  one  court  gets  jurisdic- 
tion of  the  subject-matter  and  of  the 
person,  it  will  retain  such  jurisdiction 
until  the  final  determination  of  the  con- 
troversy, and  cannot  be  disturbed  in  the 
exercise  thereof  by  any  court  of  co-ordin- 
ate jurisdiction.  If,  upon  making  a  gen- 
eral assignment  under  the  state  law  for 
the  benefit  of  his  creditors,  the  debtor 
commits  an  act  of  bankruptcy,  and  a  fed- 
eral court  of  bankruptcy  can  seize  the 
property  so  assigned,  then  the  state 
court,  acting  under  the  state  law,  has  not 
such  jurisdiction  as  authorizes  it  to  pro- 
ceed in  the  manner  contended  for  in  this 
case.  It  is  manifest  that  Congress  in- 
tended that  all  laws,  clothing  the  state 
courts  with  a  special  jurisdiction  in  in- 
solvency matters,  should  be  superseded  by 
the  bankruptcy  law."  Harbaugh  v.  Cos- 
tello,  (1900)  184  111.  117,  56  N.  E.  363, 
75  Am.  St.  Rep.  147. 

Kentucky. —  An  assignment  or  trans- 
fer made  in  contemplation  of  insolvency, 
and  to  prefer  creditors,  is  an  act  of  bank- 
ruptcy under  the  Act  of  Congress;  but 
this  fact  does  not  deprive  creditors  of  the 
right  to  apply  to  the  state  courts  for  re- 
lief, in  case  they  choose  to  do  so.  Not- 
withstanding the  Federal  Bankrupt 
Act,  the  state  courts  have  full  and  com- 
plete power  to  relieve  against  all  frauds, 
actual  or  constructive,  except  in  cases  in 
which   a   court   of   bankruptcy   has    first 
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taken  jurisdiction,  or  where  the  relief 
asked  in  the  state  courts  is  subversive  of 
the  rights  of  parties  to  a  pending  pro- 
ceeding in  bankruptcy  subsequently  in- 
stituted. Ebersole  t\  Adams,  (1873)  10 
Bush  (Ky.)  85.  See  also  Downer  •• 
Porter,  (1903)  116  Ky.  422,  76  S.  W. 
135. 

A  Kentucky  statute  provided  that  sales, 
mortgages,  or  assignments  made  in  con- 
templation of  insolvency,  and  to  prefer 
one  or  more  creditors  to  the  exclusion  of 
others,  shall  operate  as  an  assignment 
and  transfer  of  all  the  property  of  the 
debtor,  and  shall  inure  to  the  benefit  of 
all  his  creditors;  provided  any  person  in- 
terested shall,  within  six  months  after 
the  recording  of  the  transfer  or  the  de- 
livery of  the  property,  file  his  petition  in 
the  proper  court  of  equity  and  ask  that 
it 'shall  be  so  treated,  and  that  the  court 
shall  take  control  of  the  property  and 
distribute  its  proceeds  amongst  the  bene- 
ficiaries in  accordance  with  their  rights. 
The  Act  was  held  not  to  be  a  bankrupt 
law  nor  an  insolvent  act,  and  the  exist- 
ence of  the  federal  bankrupt  law  does 
not  prevent  the  state  courts  from  afford- 
ing this  character  of  relief  any  more  than 
it  deprives  them  of  the  power  to  enforce 
the  rights  of  parties  under  an  assignment 
voluntarily  and  intentionally  made  by  a 
debtor  for  the  joint  benefit  of  all  his 
creditors.  Linthicum  v.  Fenley,  (1874) 
11  Bush  (Ky.)   131. 

Maryland. —  When  a  deed  of  assign- 
ment has  not  been  assailed  or  called  in 
question  by  any  one,  as  long  as  it  stands 
it  is  effectual  to  transfer  the  assets  to  the 
trustee  named  therein,  and  the  creditors 
have  A  right  to  receive  their  just  propor- 
tions of  the  fund,  according  to  the  terms 
of  the  assignment.  Castleberg  v.  Wheeler, 
(1887)  68  Md.  280,  12  Atl.  3. 

Michigan. —  There  is  no  proper  analogy 
between  insolvent  laws,  correctly  so  called, 
and  those  principles  of  the  common  law 
here  which  allow  and  sanction  the  con- 
veyance of  his  property  by  a  debtor  for 
the  equal  benefit  of  all  his  creditors,  and 
no  such  resemblance  or  relation  as  to 
warrant  the  conclusion  that  if  the  exist- 
ence of  a  bankrupt  law  suspends  the  first, 
it  must  also  suspend  the  last.  Cook  v. 
Rogers,   (1875)   31  Mich.  396. 

New  York. —  Whether  an  assignment 
under  a  statute  which  recognizes  the 
existence  of  the  power  in  the  citizen  to 
make  an  assignment  of  his  property  to 
trustees  for  the  benefit  of  his  creditors, 
and  does  no  more  than  prescribe  the  mode 
in  which  the  power  shall  be  used,  and 
furnish  some  safeguards  against  abuse,  is 
suspended  by  a  national  Bankruptcy  Act, 


see  Thrasher  t>.  Bentley,  (1875)  1  Abb. 
N.  Cas.  (N.  Y.)  44,  wherein  the  court 
said:  "  We  do  not  discover  in  the  facts 
of  this  case  anything  which  shows  that 
this  assignment  is  in  hostility  to  the 
Bankrupt  Act,  and  therefore  void.  There 
is  no  preference  created  by  it  in  favor 
of  any  creditor.  On  the  contrary,  it  pro- 
vides in  terms  for  the  payment  of  all  his 
creditors  in  full;  and  if  that  may  not  be, 
then  ratably  and  in  proportion.  There  is 
no  intimation  that  the  debtor  has  ever 
been  proceeded  against  or  taken  proceed- 
ings in  the  bankrupt  court.  We  do  not 
find  in  the  Bankrupt  Act  any  provision 
which  makes  an  assignment  of  such  kind, 
by  a  debtor  not  made  a  bankrupt,  an  in- 
strument void  per  ae.  On  the  con- 
trary, there  are  authorities  that  such  an 
assignment  is  not  void." 

Texas. —  In  so  far  as  an  insolvent  law 
of  a  state  provides  for  a  release  by  the 
creditors,  it  is  suspended  by  a  bankrupt 
law  of  the  United  States;  but  if  the  as- 
signment conveys  all  the  debtor's  prop- 
erty subject  to  the  payment  of  his  debts 
for  the  equal  benefit  of  all  his  creditors 
who  may  accept  under  it,  it  is  otherwise 
valid,  except  as  against  proceedings 
seasonably  taken  under  the  Bankrupt  Act. 
Pattv-Joiner,  etc.,  Co.  v.  Cummins,  (1900) 
93  Tex.  603,  57  S.  W.  566,  wherein  the 
court  said:  "  That  a  bankrupt  law  of  the 
United  States  does  not  neeessarilv  render  * 
an  assignment  made  under  a  state  in- 
solvent law  invalid  for-  every  purpose,  is 
established  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the 
case  of  Boese  c.  King,  (1883)  108  U.  S. 
379.  In  that  case,  while  the  Bankrupt 
Act  of  1867  was  in  force,  an  assignment 
was  made  in  New  Jersey  under  the  stat- 
ute of  that  state  which  provided  for  the 
discharge  of  the  assignor  from  the  debts 
of  all  accepting  creditors.  Certain  cred- 
itors of  the  assignor  who  did  not  accept 
under  the  assignment  procured  a  judg- 
ment in  the  state  of  New  York  against 
him,  and  an  execution  thereon  havinsr 
been  returned  unsatisfied,  a  receiver  of 
the  property  of  the  execution  debtors 
was  appointed.  The  receiver  having  ob- 
tained authority  from  the  court  to  sue 
the  assignees,  brought  suit  against  them 
to  test  the  validity  of  the  assignment 
and  to  subject  certain  property  of  the 
debtor  in  the  latter  state  to  the  payment 
of  the  judgment.  It  was  held  that  the 
making  of  the  assignment  was  an  act 
of  bankruptcy;  that  the  instrument  was 
subject  to  be  attacked  and  avoided  by 
proper  proceedings  in  the  bankrupt  court 
at  any  time  within  six  months  after  it 
was  executed,  but  that  it  was  otherwise 
a  valid  conveyance  of  the  property,  al- 
though it  might  be  that  the  provisions 
of  the  New  Jersey  statute  for  the  dis- 
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tribution  of  the  proceeds  of  the  assigned  insolvent  debtor,  and  his  discharge  from 

property  among  and  the  discharge  of  the  his  debts,  on  making  an  assignment  for 

accepting  creditors  were  not  enforceable  the  benefit  of  creditors,  is  not  ipso  facto 

by  reason  of  the  Bankrupt  Act."  suspended  by  the  passage  of   a   federal 

bankrupt  law.     Duryea  t>.  Muse,    (1903)  . 

Wisconsin.— A  state  statute  which  re-  117  Wis.  405,  94  N.  W.  365. 
lates  to  the  distribution  of  the  estate  of  an 

Assignment  untainted  with  fraud. —  A  motion  that  an  assignment  under  a 
state  statute  be  set  aside,  and  the  assignees  render  an  account  to  the  com- 
plainant as  assignees  in  bankruptcy,  and  that  they  be  restrained  from  any 
further  execution  of  the  trust,  was  denied  when  the  assignment  was 
untainted  with  fraud,  either  against  creditors  or  against  the  bankrupt 
Act. 

Sedgwick  v.  Place,  (1868)  34  Conn.  552,  note,  21  Fed.  Cas.  No.  12,622. 

Creditors  may  treat  assignment  as  void — When  Congress  declares  that  a 
general  assignment  for  the  benefit  of  creditors  shall  be  deemed  an  act  of 
lankruptcy,  it  says  in  fact  that  conveyances  of  that  nature  are  opposed  to 
the  policy  of  the  National  Bankrupt  Act  in  that  they  interfere  with  the 
course  of  administration  which  that  Act  contemplates,  and  tend  in  a  measure 
to  defeat  its  operation,  and  that  creditors  of  the  assignor  shall  be  entitled 
to  treat  such  assignments  as  void  if,  within  the  period  named  in  the  Act 
they  so  elect. 

Davis  f?.  Bohle,  (1899)   92  Fed.  326. 

Title  as  between  assignee  in  insolvency  and  assignee  in  voluntary  bankruptcy. 
—  When  there  has  been  an  assignment  by  process  of  law,  or  a  voluntary 
assignment  for  the  mutual  benefit  of  all  the  creditors,  the  property  vests  in 
the  assignee  under  the  state  insolvent  law,  and  an  assignee  under  a  volun- 
tary petition  in  bankruptcy  cannot  recover  the  property  of  the  insolvent 
from  the  assignee  in  insolvency. 

Sullivan  c.  Hieskill,  (1843)   Crabbe  (U.  S.)  525,  23  Fed.  Gas.  No.  13,594. 

4.  Assignments  Pending  when  Federal  Statute  Enacted. — An  Act  of 
Congress  establishing  a  uniform  system  of  bankruptcy  throughout  the 
United  States  suspends  the  operation  of  a  state  law  for  the  relief  of  insol- 
vent debtors  and  for  the  more  equal  distribution  of  their  effects  as  to  all 
persons  and  cases  that  are  within  its  provisions,  but  this  consequence  of  the 
Act  is  limited  to  cases  instituted  under  the  insolvent  law  subsequent  to  the 
period  when  the  bankrupt  law  went  into  operation,  and  it  cannot  supersede 
or  suspend  proceedings  rightfully  commenced  under  the  Insolvent  Act  prior 
to  the  time  of  its  going  into  operation. 

Judd  v.  Ives,  (1842)  4  Met.  (Mam.)  402.  See  Ew  p.  Eames,  (1842)  2  Story  (U.  S.) 
322,  8  Fed.  Cas.  No.  4,237. 
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If  a  state  court  has  acquired  jurisdiction  under  a  state  law  of  a  case  in 
insolvency,  and  is  engaged  in  settling  the  debts  and  distributing  the  assets 
of  the  insolvent  before  or  at  the  date  at  which  the  Act  of  Congress  upon  the 
same  subject  takes  effect,  the  state  court  may,  nevertheless,  proceed  with 
the  case  to  its  final  conclusion,  and  its  action  in  the  matter  will  be  as  valid 
as  if  no  law  upon  the  subject  had  been  passed  by  Congress.  The  jurisdic- 
tion of  the  state  court  attaches  so  as  to  exclude  the  case  from  the  operation 
of  a  bankruptcy  law  when  the  property  of  the  insolvent  is  in  the  custody 
and  under  the  protection  of  the  law. 

Martin  v.  Berry,    (1869)    37  CaL  208.       ruptcy  law,  and  where  the  penal  clauses 

of  the  state  insolvent  laws  can  be  made 

Where  proceedings  have  been  commenced  operative,  effect  must  be  given  to  them, 
under  state  insolvent  laws  they  are  not  af-  Longis  i?.  His  Creditors,  (1868)  20  La. 
fected  by  the  enactment  of  a  general  bank-       Ann.  20. 

State  tribunals  were  not  deprived,  by  the  Acts  of  1841  and  1867,  of  any  por- 
tion of  their  jurisdiction  necessary  to  the  final  administration  of  the  estates 
of  insolvents  who  had  made  a  surrender  previous  to  their  passage. 

Meekins  v.  Creditors,  (1867)  10  La.  Ann.  497.  See  also  Beach  v.  Miller,  (1860) 
15  La.  Ann.  601. 

Suit  to  compel  a  new  surrender. —  In  a  suit  brought  to  compel  the  defend- 
ant "  to  make  a  new  surrender  of  his  property  for  the  benefit  of  his  credi- 
tors according  to  law,"  it  was  held  that  it  was  a  new  suit  based  on  a  course 
of  action  alleged  to  have  arisen  since  the  surrender  was  made,  and  as  a 
national  bankruptcy  Act  was  passed  before  bringing  the  new  suit,  the  law 
under  which  the  surrender  could  be  made  and  conducted  was  superseded  or 
suspended,  and  the  suit  could  not  be  maintained. 

Fisk  v.  Montgomery,    (1869)   21  La.  Ann.  446. 

Right  of  assignee  to  subsequently  acquired  property.—  The  right  of  a  trustee 
in  state  insolvency  proceedings  under  a  state  statute,  to  receive,  for  the 
benefit  of  creditors,  any  property  which  might  thereafter  accrue  to  the 
insolvent,  in  the  manner  prescribed  by  the  state  statute,  is  as  completely 
vested  in  the  trustee  as  is  the  right  to  the  property  mentioned  in  the  insol- 
vent's schedule,  and  is  not  divested  by  a  general  bankruptcy  law  afterwards 
enacted. 

Lavender  v.  Gosnell,   (1875)   43  Md.  160. 

5.  Until  Federal  Jurisdiction  Invoked. —  So  far  as  the  state  insolvent 
laws  may  prevent  or  even  impede  the  operation  of  the  bankrupt  law,  they 
must  yield  to  it  in  order  that  it  may  fully  accomplish  its  object  of  estab- 
lishing a  uniform  system  of  bankruptcy  throughout  the  United  States :  but 
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-While  the  state  laws  thus  yield,  they  are  not  entirely  abrogated.  They  exist 
and  operate  with  full  vigor  until  the  bankrupt  law  attaches  upon  the  per- 
son and  property  of  the  bankrupt,  and  that  is  not  until  it  is  judicially  ascer- 
tained that  the  petitioner  is  a  person  entitled  to  the  benefits  of  the  bankrupt 
law,  by  being  declared  a  bankrupt  by  a  decree  of  the  court. 

Eco   p.    Ziegeiifuss,    (1842)    2   Ired.   L.  But   see  Griswold   v.   Pratt,    (1845)    9 

(N.  0.)   463.  Met.    (Mass.)    16,  wherein  the  court  said 

that  a  national  bankruptcy  Act  suspends 

Jurisdiction  under  state  laws  may  be  ex-  all  state  insolvent  laws  applicable  to  like 
excised  until  the  jurisdiction  of  the  federal  cases,  and  that  this  effect  follows  the 
courts  has  been  called  into  exercise,  and  enactment  of  such  law,  and  does  not  re- 
therefore  a  national  bankrupt  law  does  not  quire  the  actual  institution  of  proceed- 
wholly  suspend  the  state  laws.  Reed  v.  ings  in  bankruptcy  to  produce  such  result. 
Taylor,  (1871)  32  la.  210. 

6.  Jurisdiction  of  Liens. —  The  Act  of  Congress  does  not  necessarily  with- 
draw from  the  state  courts  their  jurisdiction  over  the  subjects  of  liens.  The 
interests  of  general  creditors,  who  claim  under  the  Act,  must  be  involved,  or 
the  federal  courts  will  not  interfere.  There  must  be  a  necessity  for  the 
exercise  of  such  jurisdiction  to  protect  the  rights  of  creditors  who  have  pre- 
sented their  claims  against  the  estate  of  the  bankrupt.  If  there  is  no  such 
necessity —  if  creditors  are  in  no  way  concerned  in  the  controversy  —  the 
state  courts  may  proceed  to  enforce  the  liens  according  to  state  laws.  In 
such  cases  the  exercise  of  the  federal  jurisdiction  would  not  lead  to  a  result 
useful  or  beneficial  to  the  creditors;  it  could  bring  no  assets  into  the  general 
fund.  But  when  there  is  a  necessity  for  the  interposition  of  the  bankrupt 
court,  it  may,  through  the  instrumentality  of  an  injunction  on  the  person, 
suspend  the  action  of  the  state  courts,  and  withdraw  the  subject  of  contro- 
versy for  adjudication  and  settlement,  with  a  view  to  the  interests  of 
creditors. 

Russell  v.  Cheatham,  (1847)  8  Smed.  &  M.   (Miss.)  709. 

Congress  has  the  power,  in  establishing  a  uniform  system  of  bankruptcy, 
to  do  away  with  the  effects  of  liens  created  by  the  judgments  of  any  court, 
and  can  avoid  all  liens,  whether  existing  by  statute,  by  usage,  by  express 
contract,  or  at  common  law. 

In  re  Jordan,  (1873)  8  Nat.  Bankr.  Reg.  180,  13  Fed.  Cas.  No.  7,514.  See  also 
Globe  Bank,  etc.,  Co.  v.  Martin,  (1915)  23«  U.  S.  288,  35  S.  Ct.  377,  59  U.  S.  (L.  ed.) 
583. 

7.  Proceedings  Pending  to  Enforce  Lien.—  Proceeding  to  enforce  the  lien 
of  a  creditor  in  a  state  court,  pending  at  the  commencement  of  proceedings 
in  bankruptcy,  are  not  affected  thereby,  but  the  creditor  may  proceed  to 
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of  •£.*.  mm'.+*  i/'.'.-r-  ^r;*  "f  !i  :*  lii*!i    "tifiTa^i  ■&  "   k  ^-rwnai  judgment  against 
h>  ^  ".*■  •  k.^  .*  .L>*I«*  ••:  ■:#*  l^T *•**-•*-:  v  l*  —  ^zLrtui-  ir  discharge. 

*«    --.->-.-«         -.      :   i.   C  4-J      »  ?*■*    \    Umsam.     IS4».    7  How.  612, 

l*  :;   *     ;.  *<.     m.. 

8.  Proceedings  to  Wind  Up  IbnCmb  StaE^ssaMaanfc —  Proceedings  in 
\>*z.£T.yr%  *.**  t.  s  z~  *i -. -.*.":*  2L^r.it.»:  ir  rz::ng  ip  insolvent  corpora- 
tion or  ^mp-ir..^.  A  '*r.£rz-?.  Ar  :« ♦**  h»ti  n»v  ->u  :«>.  suspend  state  law* 
fur  *he  .*o..*Y--..-,r.  of  »>r.  a. 

O.ar.  :.-r  r.  vi  .*  1*74  3  £>JL  n  ~ne  -»-«■  t  _m»i'~eaey.  is  suspended  or 
•  U.  s.     477.  *  r^.  «  **_  >o.  ±^M_  **it>*?^*^*-i  ■*"  t   ^itional  Bankruptcy  Act. 

•■*-ii    -.    .  J.-im.     1^7*i.    52  How.  Pr. 

A  ttatt  «*t«*  refslatrag  tke  fcscrifca-         >     -       2^ 
£•■  •*  tfre  property  -,:    .  r>  ra'.-.t*  .a.r 


Seciipui  appealed  udcr  a  stale  bv  a- :  Litajie  -u  junivenj:  corporations 
and  *o  *r.e  dNvIbuSon  ar.-.ong  the  creiii::r>  :£  "in*  .*»•*»  )f  m  insolvent  cor- 
poration, hav*  r.o  p*.w*r  to  wirhhold  the  a^sec*  :f  "iie  «impany  and  to  liqui- 
date- if*  i;ar>l!.\es  ari'I  affair*  according  :o  *-:•*  :n>:o*  rrrivjied  by  state  laws 
for  the  l*oiTi..-:a\on  of  insolvent  corpora:i*:cs  a±dr  :ae  enactment  of  the 
National  Bankrupt  Aet. 

In  r>  rr..>;^-.  vr*  In*.  Co..  ilS72i  Hotels  U-  S.  I  »3.  IJ  F«L  Ca&  Xo.  7,017. 
S**  a.*,  In  r*.  Mrt  r.^n-j  Ita.  Co^  1 1971 »  3  Bus.  .  C-  S     I-EL  17  F«L  Caa.  Xo.  9,441. 

9.  Settlement  of  Decedent's  Estate. —  The  lav?  tor  ~iie  settlement  of  the 
ev.ates  of  decea.**i  persons,  though  they  may  provide  f:r  senLing  estates  in 
the  insolvent  course,  yet  are  not  regarded  as  general  insolvent  laws.  It 
would  not  U'  claimed,  probably,  that  the  statute  for  the  settlement  of  the 
estates  of  d<  c-a-.f-d  persons  in  the  insolvent  course  was  superseded  by  the 
general  bankrupt  law. 

Hawkins  t.  Learned,  (1874)  54  X.  H.  338. 

10.  State  Jurisdiction  in  Partition.— Jurisdiction  in  partition  is  not 

ousted  by  jurisdiction  in  bankruptcy  from  the  circumstance  that  the  decree 
directs  the  application  of  the  proceeds  of  the  interest  of  a  eotenant  to  the 
payment  of  judgments  against  him  in  the  order  of  their  priority. 
Baum  c.  Stern,  (1869)   1  S.  C.  419. 

11.  State  Statute  for  Liquidation  of  Banks.— A  statute  entitled  "An  Act 
to  provide  for  the  liquidation  of  banks  "  was  held  to  have  been  suspended 
by  the  enactment  of  a  National  Bankruptcy  Act. 

Thomhill  t».  Louisiana  Bank,  (1870)  1  Woods  (U.  S.)   1,  23  Fed.  Caa.  No.  13,992. 


ARTICLE   I,   SECTION  8 

"  The  Congress  shall  have  power  *  *  *  to  coin  money,  regulate  the 
value  thereof,  and  of  foreign  coin,  and  fix  the  standard  of  weights  and 
measures." 

I.  General  Power  op  Congress  over  Coinage,  765. 
II.  Power  to  Reduce  Intrinsic  Value  op  Coins,  765. 

III.  Power  to  Issue  Treasury  Notes,  766. 

IV.  Tax  on  State  Bank  Notes,  766. 

V.  Tax  on  Municipal  Notes  Paid  Out  by  Banks,  766. 
VI.  Exclusiveness  op  Power  op  Congress,  767. 

1.  As  to  Currency,  767. 

2.  As  to  Weights  and  Measures,  767. 

I.  General  Power  of  Congress  over  Coinage 

The  rule  that  in  the  enforcement  of  provisions  guaranteeing  civil  rights, 
Congress  is  limited  to  the  enactment  of  legislation  corrective  of  any  wrong 
committed  by  the  states  and  not  by  the  individuals,  does  not  apply  to  those 
cased  in  which  Congress  is  clothed  with  direct  and  plenary  powers  of  legisla- 
tion over  the  whole  subject,  accompanied  with  an  express  or  implied  denial 
of  such  powers  to  the  states,  as  in  the  regulation  of  commerce  with  foreign 
nations,  among  the  several  states,  and  with  the  Indian  tribes;  the  coining 
of  money ;  the  establishment  of  post  offices  and  post  roads ;  the  declaring  of 
war,  etc.  In  these  cases  Congress  has  power  to  pass  laws  for  regulating 
in  every  detail  the  subject  specified,  and  the  conduct  and  transactions  of 
individuals  in  respect  thereof. 

Civil  Rights  Cases,  (1883)  109  U.S.  18,      ver  coins  from  the  Philippine  Islands,  by  . 
3  8.  Ct.  18,  27  U.  S.  (L.  ed.)   835.  a  Philippine  statute,  see  Ling  Su  Fan  v. 

U.  S.,  ( 1910)  218  U.  S.  302, 31  S.  Ct.  21,  54 
Prohibiting  exportation  of  Philippine  ail-      U.  S.  (L.  ed. )  1049, 30  L.  R.  A.  (N.  S.)  1176. 

n.  Power  to  Reduce  Intrinsic  Value  of  Coins 

Under  the  power  to  coin  money  and  to  regulate  its  value,  Congress  may 
issue  coins  of  the  same  denomination  as  those  already  current  by  law,  but  of 
less  intrinsic  value  than  those,  by  reason  of  containing  a  less  weight  of  the 
precious  metals,  and  thereby  enable  debtors  to  discharge  their  debts  by  the 
payment  of  coins  of  the  less  real  value.  A  contract  to  pay  a  certain  sum  of 
money,  without  any  stipulation  as  to  the  kind  of  money  in  which  it  shall  be 
paid,  may  always  be  satisfied  by  payment  of  that  sum  in  any  currency  which 
is  lawful  money  at  the  place  and  time  at  which  payment  is  to  be  made. 

Legal  Tender  Owe,  (1884)  110  U.  S.  449,  4  S.  Ct.  122,  28  U.  a  (L.  ed.)  204. 
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m.  Power  to  Issue  Treasury  Notes 

There  can  be  no  question  of  the  power  of  the  government  to  emit  bills  of 
credit ;  to  make  them  receivable  in  payment  of  debts  to  itself ;  to  fit  them  for 
use  by  those  who  see  fit  to  use  them  in  all  transactions  of  commerce ;  to  pro- 
vide for  their  redemption ;  to  make  them  a  currency  uniform  in  value  and 
description,  and  convenient  and  usable  for  circulation. 

Veazie  Bank  v.  Fenno,   (1869)   8  Wall.  the  people  who  adopted  it  intended  that 

S42,  19  U.  S.  (L.  ed.)  482.  this  power  should  not  be  granted  to  Con- 
gress as  a  principal  power;    and  as  the 

The  Constitution  does  not  deny  to  Con-  authority  was  not  inhibited,  we  think  it 
gress  the  authority  to  emit  bills,  on  the  follows  that  it  was  intended  Congress 
credit  of  the  United  States,  nor  is  this  might  exercise  the  power  as  ancillary  to 
power  expressly  conferred.  If  it  can  be  the  powers  expressly  granted,  when  in 
exercised  it  must  be  in  subordination  to  its  wisdom  it  should  be  deemed  necessary 
some  specific  power,  when  necessary  and  and  proper,  else  why  was  not  the  power  to 
proper  for  carrying  such  power  into  exe-  issue  bills  of  credit  forbidden  to  the  na- 
cution.  That  the  framers  of  the  Consti-  tional  government  as  well  as  to  the  states? 
tntion  intended  to  leave  the  subject  in  Mr.  Calhoun,  in  his  speech  on  the  bill  to 
the  condition  in  which  it  is  left,  we  think  establish  a  national  bank,  delivered  in 
is  manifest  from  the  debates  that  trans-  the  House  of  Representatives  in  Febrti- 
pired  in  the  convention  in  respect  to  it.  ary,  1816,  argued  that,  taking  into  viow 
rrom  these  debates  it  appears  that  the  the  prohibition  against  the  states  issu- 
subject  was  considered  and  that  the  con-  ing  bills  of  credit,  there  was  a  strong  pre- 
vention refused  to  confer  on  Congress  the  sumption  that  this  power  was  intended 
power,  in  express  language,  to  emit  bills  to  be  given  exclusively  to  Congress.  (Cal- 
of  credit.  From  this  it  seems  apparent  noun's  Works,  vol.  2,  pp.  165,  156)  " 
that  the  framers  of  the  Constitution  and  lick  v.   Faulkner,    (1864)    25   Cal.    425. 

Power  to  issue  legal  tender  treasury  notes. —  See  infra,  under  the  last  clause 
of  this  section,  giving  to  Congress  the  power  "  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof." 

IV.  Tax  on  State  Bank  Notes 

The  Act  of  Congress  of  July  13,  1866,  providing  that  "  every  national 
banking  association,  state  bank,  or  state  banking  association  shall  pay  a  tax 
of  ten  per  centum  on  the  amount  of  notes  of  any  person,  state  bank,  or  state 
banking  association  used  for  circulation,  and  paid  out  by  them  after  the  first 
day  of  August,  1866,  and  such  tax  shall  be  assessed  and  paid  in  such  man- 
ner as  shall  be  prescribed  by  the  commissioner  of  internal  revenue,"  is  con- 
stitutional. In  the  constitutional  exercise  of  its  power  to  provide  a  cur- 
rency Congress  may  restrain,  by  suitable  enactments,  the  circulation  as 
money  of  any  notes  not  issued  under  its  own  authority. 

Veazie  Bank  v.  Fenno,   (1869)    8  Wall.  549,  19  U.  S.    (L.  ed.)   482. 

V.  Tax  on  Municipal  Notes  Paid  Out  by  Banks 
Section  3413,  R.  S„  which  enacts  that  "  every  national  banking  associa- 
tion, state  bank,  or  banker,  or  association  shall  pay  a  tax  of  ten  per  centum 
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on  the  amount  of  notes  of  any  town,  city,  or  municipal  corporation,  paid 
out  by  them,"  is  valid. 


Merchants'  Nat.  Bank  v.  U.  S.,  (1879) 
101  U.  S.  1,  25  U.  S.  (L.  ed.)  979,  in 
which  case  the  court  said:  "The  tax 
thus  laid  is  not  on  the  obligation,  but 
on  its  use  in  a  particular  way.  As  against 
the  United  States,  a  state  municipality 
has  no  right  to  put  its  notes  in  circu- 
lation as  money.  It  may  execute  its  ob- 
ligations, but  cannot,  against  the  will  of 
Congress,  make  them  money.  The  tax  is 
on  the  notes  paid  out,  that  is,  made  use 


of  as  a  circulating  medium.  Such  a  use 
is  against  the  policy  of  the  United  States. 
Therefore  the  banker  who  helps  to  keep 
up  the  use  by  paying  them  out,  that  is, 
employing  them  as  the  equivalent  of 
money  in  discharging  his  obligations,  is 
taxed  for  what  he  does.  The  taxation  was 
no  doubt  intended  to  destroy  the  use; 
but  tli at,  as  has  just  been  seen,  Congress 
had  the  power  to  do." 


VI.  Exclusiveness  of  Power  of  Congress 
1.  As  to  Currency. —  For  the  purpose  of  providing  the  same  currency, 
having  a  uniform  legal  value  in  all  the  states,  the  power  to  coin  money  and 
regulate  its  value  was  conferred  upon  the  federal  government,  while  the 
same  power,  as  well  as  the  power  to  emit  bills  of  credit,  was  withdrawn 
from  the  states.  The  states  can  no  longer  declare  what  shall  be  money,  or 
regulate  its  value.  Whatever  power  there  is  over  the  currency  is  vested  in 
Congress. 
Legal  Tender  Cases,  (1870)   12  Wall.  645,  20  U.  S.   (L.  ed.)  287. 

The  currency,  so  far  as  it  is  composed  of  gold  and  silver,  is  placed  under  the 
exclusive  control  of  Congress. 

Briscoe  v.  Kentucky  Bank,   (1837)   11  Pet.  257,  9  U.  S.   (L.  ed.)   709. 

The  prohibition  of  a  state  to  coin  money  or  emit  bills  of  credit,  in  section  10 
of  this  article,  gives  to  Congress,  under  this  clause,  an  exclusive  power. 

Houston  t?.  Moore,   (1820)   5  Wheat.  49,  5  U.  S.   (L.  ed.)    19.    See  also  Sturges  9. 
Crowninshield,  (1819)  4  Wheat.  193,  4  U.  S.   (L.  ed.)  529. 


2.  As  to  Weights  and  Measures. —  The  regulation  of  weights  and  meas- 
ures having  been  given  by  the  Constitution  to  Congress,  it  is  doubtful 
whether  the  enactments  of  any'  state  on  that  subject  are  of  any  validity 
whatever,  even  though  Congress  have  wholly  neglected  to  attend  to  this 
regulation. 


The  Miantinomi,  (1855)  3  Wall.  Jr. 
(C.  C.)  46,  17  Fed.  Cas.  No.  9,521,  wherein 
the  court  said :  "  Men  may  contract 
either  with  or  without  its  sanction  to 
make  the  pound  their  unit,  and  to  sell  at 
so  much  per  one  hundred  pounds,  or  so 
much  for  two  thousand  pounds ;  and  they 
may  call  it,  or  any  other  multiple  of  a 
pound,  a  ton,  if  the  parties  to  the  con- 


tract agree  to  do  so.  But  this  Act,  if  it 
have  any  efficacy  whatever  (which,  as  I 
have  intimated,  is  doubtful),  cannot  be  in- 
voked to  change  the  terms  of  a  contract 
contrary  to  the  consent  of  one  of  the  par- 
ties, or  to  authorize  vendors  who,  buy  coai 
at  one  standard  of  weight  to  sell  it  at  an- 
other, and  thus  extort  from  purchasers  an 
increased  price  for  m  diminished  quantity." 
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..  California. —  The  regulation  of  weights 
and  measures  by  a  state  is  valid  so  far  as 
not  in  conflict  with  any  Act  of  Congress, 
and  a  California  statute  providing  that 
"  the  hundred  weight  consists  of  one  hun- 
dred avoirdupois  pounds,  and  twenty  hun- 
dred weight  constitute  a  ton,"  is  valid. 
Higgins  v.  California  Petroleum,  etc.,  Co., 
(1895)    109  Cal.  310,  41  Pac.  1087. 

Iowa. — "  Congress  has  the  power* '  to  fix 
the  standard  of  weights  and  measures.' 
This  power  it  has  never  exercised.  And 
until  it  is  exercised,  the  respective  states 
may,  for  themselves,  regulate  weights  and 
measures."  Harris  v.  Rutledge,  (1865)  19 
la.  390. 

Kentucky. —  "Congress  has  not  passed 
any  law  to  fix  the  standard  of  weights  and 
measures,  as  it  is  authorized  to  do  by  the 
Constitution.     The   laws   of    this   state, 


therefore,  govern  the  subject."     Caldwell 
c.  Dawson,  (1862)   4  Met.   (Ky.)    123. 

Ohio. —  "  It  is  quite  apparent,  therefore, 
that  the  power  to  adopt  and  prescribe  a 
standard  of  weights  and  measures  was  not 
conferred  by  the  Constitution  exclusively 
upon  the  Congress  of  the  United  States, 
and  that  it  is  within  the  power  of  the  leg- 
islatures of  the  several  states  to  enact 
laws  fixing  and  regulating  standards  of 
weights  and  measures  in  all  respects  in 
which  Congress  has  not  legislated  upon 
the  subject.  Williams  v.  Sandles,  (1915) 
93  Ohio  St.  92,  112  N.  E.  206. 

Pennsylvania. —  The  mere  grant  to  the 
federal  government  of  the  power  to  fix  the 
standard  of  weights  and  measures  did  not 
extinguish  state  authority  over  the  same 
subject.  Weaver  v.  Fegely,  (1857)  29 
Pa.  St.  30.  See  Evans  P.  Myers,  (1856) 
25  Pa.  St  114. 


ABTIOLS  I,  SECTION  8 

"  The  Congress  shall  have  power  *  *  *  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the  United 
States." 

I.  Power  op  Congress,  769. 

1.  To  Punish  Passing  Counterfeit  Coin  and  Securities,  769. 

2.  To  Punish  Counterfeiting  Foreign  Securities,  770. 
n.  Concurrent  State  Jurisdiction,  770. 

1.  Counterfeiting  Securities  and  Current  Coin  of  United  States,  770. 

2.  Having  Possession  of  Counterfeiting  Moulds  or  Tools,  771. 

3.  Passing  Counterfeit  Coin  and  Securities,  772. 

4.  Counterfeiting  Foreign  Coins,  773. 

I.  Power  of  Congress    . 

1.  To  Punish  Passing  Counterfeit  Coin  and  Securities. — An  Act  of  Con- 
gress providing  for  the  punishment  of  persons  who  "  shall  falsely  make, 
forge,  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged,  or 
counterfeited,  or  willingly  aid  or  assist  in  falsely  making,  forging,  or  coun- 
terfeiting, any  coin  in  the  resemblance  or  similitude  of  the  gold  or  silver 
coin  which  has  been  or  hereafter  may  be  coined  at  the  mint  of  the  United 
States,  or  in  the  resemblance  or  similitude  of  any  foreign  gold  or  silver 
coin  which  by  law  now  is,  or  hereafter  may  be  made,  current  in  the  United 
States ;  or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  pub- 
lish, or  sell,  or  bring  into  the  United  States  from  any  foreign  place  with 
intent  to  pass,  utter,  publish,  or  sell,  as  true,  any  such  false,  forged,  or 
counterfeited  coin,  knowing  the  same  to  be  false,  forged,  or  counterfeited, 
with  intent  to  defraud  any  body  politic  or  corporate,  or  any  other  person 
or  persons  whatsoever,"  is  constitutional.  The  power  to  coin  money  being 
given  to  Congress,  it  must  carry  with  it  the  correlative  power  of  protecting 
the  creature  and  object  of  that  power. 

U.  S.  v.  Marigold,  (1850)  9  How.  566,  that  offense,  either  in  the  section  of  the 
13  U.  S.  (L.  ed.)  257,  wherein  the  court  statute  before  quoted,  or  in  thiB  clause  of 
said:  "We  admdt  that  the  clause  of  the  the  Constitution.  We  trace  both  the  of- 
Constitution  authorizing  Congress  to  pro-  fense  and  the  authority  to  punish  it  to 
vide  for  the  punishment  of  counterfeiting  the  power  given  by  the  Constitution  to 
the  securities  and  current  coin  of  the  coin  money,  and  to  the  correspondent  and 
United  States  does  not  embrace  within  its  necessary  power  and  obligation  to  protect 
language  the  offense  of  uttering  or  cir-  and  to  preserve  in  its  purity  this  consti- 
culating  spurious  or  counterfeited  coin  tutional  currency  for  the  benefit  of  the 
(the  term  'counterfeit/  both  by  its  ety-  nation." 
mology  and  common  intendment,  signify- 
ing the  fabrication  of  a  false  image  or  This  provision  extends  to  passing  coon- 
representation) ;  nor  do  we  think  it  nee-  terfeit  coin  and  securities  as  well  as  coun- 
essary  or  regular  to  seek  the  foundation  terfeiting  them.  Bap.  Houghton,  (1881) 
of  the  offense  of  circulating  spurious  coin,  8  Fed.  807. 
or  for  the  origin  of  the  right  to  punish 
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2.  To  Punish  Counterfeiting  Foreign  Securities. —  See  under  the  clause, 
infra,  providing  that  Congress  shall  have  power  to  define  and  punish. 
"  offenses  against  the  law  of  nations,"  p.  803. 


n.  Concurrent  State  Jurisdiction 
1.  Counterfeiting  Securities  and  Current  Coin  of  United  States. —  The 

grant  of  power  to  Congress  by  the  Constitution,  to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the  United  States, 
does  not,  of  itself,  deprive  the  states  of  the  right  to  make  such  counterfeit- 
ing a  crime  against  them,  and  to  punish  it  accordingly.  That  depends 
upon  the  action  of  Congress.  If  Congress,  though  providing  for  the  pun- 
ishment of  such  counterfeiting  as  a  crime  against  the  United  States,  leave 
the  several  states  free  to  make  such  counterfeiting  a  crime  against  them, 
they  may  do  so. 


Dashing  i\  State,  (1881)  78  Ind.  358. 
See  also  Snoddy  t\  Howard,  (1875)  51 
Ind.  412;  State  v.  Moore,  (1855)  6  Ind. 
436;  Chess  r.  State,  (1822)  1  Blackf. 
(Ind.)  198,  and  see  State  v.  Adams, 
(1836)  4  Blackf.  (Ind.)  147,  wherein 
the  court  said:  "The  prosecutor  re- 
fers us  to  the  case  of  Chess  v.  The 
State,  in  this  court,  May  term,  1822. 
In  that  case  it  was  decided  that  a 
person  guilty  of  counterfeiting  the  cur- 
rent coin  of  the  United  States  may  be 
indicted  and  punished  under  the  state  law 
prohibiting  the  crime.  There  is  a  good 
reason  for  that  decision.  The  Act  of  Con- 
gress of  1789,  usuaUy  called  the  Judiciary 
Act,  gives  exclusive  jurisdiction  to'  the 
federal  courts  of  all  offenses  under  the 
authority  of  the  United  States,  unless 
where  the  laws  of  the  United  States  shaU 
otherwise  provide.  Gordon's  Digest,  97. 
But  the  Act  of  Congress  which  prohibits 
counterfeiting  the  coin  expressly  provides 
that  nothing  in  that  Act  shall  deprive  any 
state  court  of  jurisdiction  over  the  of- 
fense, under  the  laws  of  the  state.  Gor- 
don's Dig.,  711.  That  proviso  enabled  us 
to  say  that  the  circuit  court  of  the  state 
had  jurisdiction  in  that  case.  Houston 
c.  Moore,  (1820)  5  Wheat.  (U.  S.)  1;" 
and  also  Sutton  v.  State,  (1839)  9  Ohio 
134;  Sizemore  v.  State,  (1859)  3  Head. 
(Tenn.)    28. 

When  a  state  statute  creates  and  de- 
fines the  offense  of  counterfeiting,  it  is 
an  offense  against  the  laws  of  the  state, 
and  the  courts  of  the  state  have  jurisdic- 
tion to  try  and  punish  parties  guilty 
thereof.  Martin  v.  State,  (1885)  18  Tex. 
224. 

A  Massachusetts  statute  declaring"  that 
"every  person  who  shall  counterfeit  any 


gold  or  silver  coin,  current  by  law  or 
usage  within  this  state,  and  every  person 
who  shall  have  in  his  possession,  at  the 
same  time,  ten  or  more  pieces  of  false 
money  or  coin  counterfeited  in  the  simili- 
tude of  any  gold  or  silver  coin  current  as 
aforesaid,  knowing  the  same  to  be  false 
and  counterfeit,  and  with  intent  to 
utter  or  pass  the  same  as  true,  shall 
be  punished  by  imprisonment  in  the  state 
prison  for  life,  or  for  any  term  of  years/' 
was  held  valid.  Com.  v.  Fuller,  (1844) 
8  Met.   (Mass.)   314. 

M  We  understand  that  Congress  has  not, 
in  this  matter,  attempted  to  restrict  the 
power  of  the  states.  If  it  be  granted; 
therefore,  that  where  Congress  has  power 
over  a  given  subject,  it  can  render  the 
same  exclusive,  it  would  still  be  true  that 
the  power  of  the  states  in  this  instance  is 
not  superseded;  for  the  general  govern- 
ment has  not,  either  expressly  or  im- 
pliedly by  its  statutes,  prevented  the  pun- 
ishment by  the  states."  State  v.  Me- 
Pherson,   (1859)   9  la.  55. 

The  jurisdiction  over  the  subject  of  coin, 
and  the  regulation  of  it,  was  in  the  states 
at  the  time  of  the  adoption  of  the  Con- 
stitution, and  so  far  as  the  offense  of 
counterfeiting  such  coin,  or  having  in  pos- 
session tools  with  intent  to  counterfeit  it, 
is  concerned,  the  states  retained  a  con- 
current jurisdiction  after  the  Constitu- 
tion was  adopted.  The  most  that  could  be 
claimed  is,  that  Congress  had  the  power 
to  make  the  jurisdiction  of  the  federal 
courts  exclusive  on  this  subject.  Harlan 
v.  People,   (1843)    1  Dougl.   (Mich.)   207. 

Although  Congress  might  by  appropri- 
ate legislation  render  the  jurisdiction  of 
the  national  courts  exclusive,  yet  where 
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it  has  not  done  bo,  the  jurisdiction  of 
the  state  courts  is  not  suspended.  In  re 
Truman,  (1869)  44  Mo.  183,  overruling 
Mattison  v.  State,  (1834)  3  Mo.  421. 

The  states  have  no  jurisdiction  what- 
ever over  the  offense  of  counterfeiting 
money  coined  at  the  mint  of  the  United 
States  or  any  of  its  branches.  Whether 
an  indictment  lies  in  the  state  courts, 
under  state  statutes,  for  counterfeiting 
any  species  of  coin  which  is  brought  from 
foreign  nations,  or  for  passing  counter- 
feit coin  of  any  description,  quaere. 
Rouse  v.  State,  (1848)  4  6a.  139,  in  which 
case  the  court  said :  "  The  rule  laid 
down  by  Mr.  Hamilton  in  the  Federalist, 
and  pretty  generally  adopted,  is,  that  the 
alienation  of  state  power  exists  in  three 
cases  only,  namely,  where  the  Consti- 
tution in  express  terms  granted  an  ex- 
clusive authority  to  the  Union;  where  it 
granted  in  one  insance  authority  to  the 
Union,  and  in  another  prohibited  the 
states  from  exercising  the  like  authority; 
and  where  it  granted  an  authority  to  the 
Union,  to  which  a  similar  authority  in 


the  states  would  be  absolutely  and  totally 
contradictory  and  repugnant.  No.  32. 
Mr.  Madison,  in  applying  this  test  to  that 
class  of  powers,  conferred  by '  the  Con- 
stitution on  Congress,  in  which  the  power 
over  the  coin  and  currency  is  included, 
remarks :  '  The  punishment  of  counter- 
feiting the  public  securities,  as  well  as 
the  current  coin,  is  submitted,  of  course, 
to  that  authority  which  is  to  secure  the 
value  of  both/  Federalist,  No.  42.  Ju<Ige 
Story  entertains  the  same  view. .  '  The 
next  power  of  Congress  is  to  provide  for 
the  punishment  of  counterfeiting  the  se- 
curities and  current  coin  of  the  United 
States.  This  power  would  naturally  flow 
as  an  incident  from  the  antecedent  pow- 
ers to  borrow  money  and  regulate  the 
coinage,  and  indeed  without  it  those  pow- 
ers would  be  without  any  adequate  sanc- 
tion. This  power  would  seem  to  be  ex- 
clusive of  that  of  the  states,  since  it 
grows  out  of  the  Constitution  as  an  ap- 
propriate means  to  carry  into  effect  other 
delegated  powers  not  antecedently  exist- 
ing in  the  states.'  3  Com.  on  Const., 
sec.  1118." 


2.  Having  Possession  of  Counterfeiting  Moulds  or  Tools. —  An  Oregon 
statute  providing  that  "  if  any  person  shall  have  in  his  possession  or  control 
any  mould,  pattern,  etc.,  adapted  or  designed  for  coining,  or  making  any 
counterfeit  coin,  etc.,  with  intent  to  use  the  same  in  coining,  etc.,*'  was  held 
to  be  within  the  power  of  the  state  to  enact. 


State  v.  Brown,  (1867)  2  Ore.  222, 
wherein  the  court  said:  "Various  opin- 
ions, fortified  by  decisions  of  courts,  yet  ' 
exist  as  to  what  would  or  would  not 
come  within  the  offense  of  counterfeiting 
the  coin.  When  that  question  arose  in 
the  Supreme  Court  of  the  United  States, 
the  eminent  judges  thereof  held  to  differ- 
ing lines  of  distinction.  The  states  have 
assumed  to  punish  different  acts,  and  a 
constant  struggle  has  been  carried  on, 
on  the  one  hand  restricting  Congress  to 
the  literal  interpretation  of  the  language 
in  the  Constitution  of  the  United  States, 
and  on  the  other  controlling  in  the  fed- 
eral courts  all  matters  conneoted  with 
coining  money  and  providing  for  main- 
taining its  purity  and  efficiency.  We  are 
not  aware  that  the  question  in  its  pres- 
ent form  ( state  jurisdiction  of  having  pos- 
session, of  moulds  and  tools  with  intent 
to  counterfeit)  has  ever  been  in  the  United 
States  Supreme  Court.  Its  decisions  have 
generally  been  concerning  the  jurisdiction 
over  acts  subsequent  in  commission  to 
that  of  making  the  counterfeit  coin; 
mostly  to  the  uttering  and  passing  of  the 
false  coin.  State  courts  concede  that,  as 
to  the  acts  necessary  for  the  counterfeit- 
ing, that  is,  the  making  or  producing  of 


the  false  representation  on  metal  of  the 
designs  found  upon  our  coin,  Congress  has 
exclusive  authority  to  declare  the  penalty, 
and  the  federal  courts  exclusive  jurisdic- 
tion over  its  enforcement.  Now  it  is 
farther  conceded  that  the  federal  and  state 
courts  have  jurisdiction  over  acts  con- 
nected with  the  uttering  and  passing  of 
counterfeit  coin.  These  immediately  suc- 
ceed the  making  of  the  false  coin;  and 
both  tribunals  have  control,  doubtless,  as 
we  conclude,  because  the  United  States  are 
bound  to  preserve  the  purity  and  value  of 
the  coin,  and  the  act  of  uttering  counter- 
feit militates  against  the  preservation 
of  confidence  and  safety  in  the  money  it 
adopts;  and  because  the  states  have  full 
right  to  punish  for  the  fraud  and  wrong 
done  by  one  who  knowingly  imposes  upon 
his  fellow-man  for  a  reality  that  which  i6 
false  and  valueless." 

A  California  statute  under  which  an  In- 
dictment was  laid  charging  that  the  de- 
fendant "  did  knowingly  procure  and  nave 
in  his  possession  a  certain  mould  pattern, 
die,  puncheon,  tool  instrument,  and  appa- 
ratus, made  of  wood  and  iron,  made  use 
of  in  counterfeiting  the  gold  and  silver 
coin    of    the    United  States,    now   made 
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current  in  this  state,  to  wit,  a  gold  coin 
called  a  double  eagle,  of  the  value  of 
twenty  dollars,  and  a  silver  coin  called  a 
half  dollar,  contrary  to  the  form  of  the 


statute,"  etc.,  does  not  conflict  with  this 
clause  or  the  Act  of  Congress  passed 
thereunder.  People  v.  White,  (1867)  34 
Cal.   183. 


3.  Passing  Counterfeit  Coin  and  Securities. —  The  exercise  of  jurisdic- 
tion by  the  states  of  punishing  cheats  practised  by  passing  counterfeit  coin 
is  not  in  conflict  with  this  clause.  The  language  of  the  Constitution  by  its 
proper  signification  is  limited  to  the  facts,  or  to  the  faculty  in  Congress  of 
coining  or  of  stamping  the  standard  of  value  upon  what  the  government 
creates  or  shall  adopt,  and  of  punishing  the  offense  of  producing  a  false 
representation  of  what  may  have  been  so  created  or  adopted.  There  exists 
an  obvious  difference  between  the  offenses  of  counterfeiting  coin  and  of 
passing  counterfeit  coin.  The  former  is  an  offense  directly  against  the 
national  government  by  which  individuals  may  be  affected,  and  the  other 
is  a  private  wrong  by  which  the  national  government  may  be  remotely  if  it 
will  in  any  decree  be  reached,  and  of  this  latter  offense  the  state  laws  may 
take  cognizance. 


Fox  t\  Ohio,  (1847)  5  How.  433,  12 
U.  S.  (L.  ed.)  213.  See  also  Donnell  v. 
State,  (1852)  3  Ind.  481;  Sizemore  v. 
State,  (1859)  3  Head.  (Tenn.)  28. 

If  one  passes  counterfeited  coin  of  the 
United  States  within  a  state,  it  may  be 
an  offense  against  the  United  States 
and  the  state;  the  United  States,  be- 
cause it  discredits  the  coin;  and  the 
state,  because  of  the  fraud  upon  him  to 
whom  it  is  passed.  U.  S.  v.  Cruikshank, 
(1875)  92  U.  S.  550,  23  U.  S.  (L.  ed.) 
588. 

"  I  do  not  see  how  the  question  under 
consideration  must  not  be  considered  as 
disposed  of  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Fox  v.  Ohio,  (1847)  5  How.  (U.  S.)  410, 
where  the  power  of  a  state  to  punish  the 
act  of  passing  counterfeit  coin  of  the 
United  States  with  intent  to  defraud  was 
called  in  question  and  upheld  upon  the 
ground  that  it  was  a  mere  cheat.  It  will 
not  be  pretended,  I  think,  that  any  act 
such  as  the  act  of  passing  counterfeit  coin 
is  described  to  be  by  the  Supreme  Court 
in  the  case  of  Fox  p.  Ohio,  was,  by  the 
common  law,  deemed  to  be  an  infamous 
crime.  The  effect  of  the  decision  of  the 
Supreme  Court  in  Fox  i\  Ohio  is  in  no- 
wise modified  by  the  subsequent  decision 
of  the  same  court  in  U.  S.  v.  Marigold, 
(1850)  9  How.  (U.  S.)  568,  where  the 
power  of  the  United  States  to  punish 
the  act  of  passing  counterfeit  coin  of 
the  United  States  was  upheld  upon  the 
ground  that  the  court  traceld  '  both  the  of- 
fense and  the  authority  to  punish  it  to 


the  power  given  by  the  Constitution  to 
coin  money,  and  to  the  correspondent  and 
necessary  power  and  obligation  to  protect 
and  to  preserve  in  its  purity  this  con- 
stitutional currency  for  the  benefit  of  the 
nation;'  for  in  U.  S.  V.  Marigold  the 
court  is  careful  to  reaffirm,  in  express 
terms,  all  the  doctrines  declared  in  Fox  V, 
Ohio."  U.  S.  r.  Yates,  (1881)  6  Fed. 
861.  But  see  Ex  p.  Houghton,  (1881)  8 
Fed.  897. 

Passing  counterfeit  securities. — "  The 
national  government  may  pass  such  laws 
as  may  be  proper  and  necessary  to  avoid 
the  mischiefs  arising  from  the  counterfeit- 
ing and  passing  as  true  the  forged  bills 
of  credit  of  the  bank  of  the  nation;  but 
it  cannot  be  maintained  that  the  several 
state  governments  may  not  also  pass  such 
laws  as  they  shall  deem  necessary  to  the 
welfare  of  their  internal  concerns,  in  re- 
lation to  the  same  subject.  The  power 
and  authority  which  may  be  used  and  ex- 
ercised by  each  in  this  behalf  is  by  no 
means  incompatible,  but  perfectly  recon- 
cilable and  consistent.  State  i?.  Pitman, 
(1801)  1  Brev.  (S.  C.)  34.  See  also  State 
v.  Tutt,  (1830)  2  Bailey  L.  (S.  C.)  44; 
Jett  v.  Com.,  (1867)  18  Gratt.  (Va.) 
933;  Hendrick  v.  Com.,  (1834)  5  Leigh 
(Va.)    707. 

Passing  altered  national  currency. — A 
state  has  not  power  to  punish  the  "  pass- 
ing" of  altered  treasury  notes,  when  an 
Act  of  Congress  is  in  force  making  it  a 
felony  to  falsely  make,  forge,  counterfeit, 
or  alter  any  obligation  or  security  of  the 
United  States,  or  to  cause  or  procure  such 
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to  be  done,  or  to  pass,  utter,  publish,  or 
sell,  or  to  keep  in  possession,  or  conceal 
with  intent  to  utter,  publish,  or  sell,  any 
such  false,  forged,  counterfeited,  or  altered 
obligation  or  other  security,  with  intent 
to  deceive  and  defraud.  Com.  v.  Dale, 
(1887)  3  Pa.  Co.  Ct.  31,  in  which  case 
the  court  said:  "In  support  of  the  power 
of  the  legislature  to  pass  this  Act,  we  are 
referred  to  the  case  of  Fox  t\  Ohio,  (1847) 
5  How.  (U.  S.)  410.  This  case  was  de- 
cided by  a  majority  of  the  judges;  Judges 
McLean  and  Story  dissenting  from  the 
judgment  of  the  court.  And  we  think  an 
attentive  reading  of  that  opinion,  and  the 
dissenting  opinion  of  Judge  McLean,  will 
show  that  the  weight  of  authority  is  de- 
cidedly with  the  latter.  The  argument  of 
Mr.  Stanberry,  for  the  state  of  Ohio,  con- 
tains two  propositions  which  seem  to  have 
influenced  the  majority:  First,  that  the 
indictment  did  not  expressly  charge  the 
defendant  with  passing  any  coin  concern- 
ing which   Congress  had   legislated,   and 


therefore  the  judgment  of  the  state  court 
ought  to  be  affirmed,  as  there  were  coins 
current  as  money  in  Ohio  which  were  not 
of  those  named  in  the  Act  of  Congress, 
and  the  passing  or  uttering  of  a  counter- 
feit thereof  was  not  made  punishable  as 
an  offense  or  crime  except  by  the  laws  of 
the  state  of  Ohio.  The  second  proposition 
was,  that  by  the  Statutes  at  Large  of 
March  3,  1825,  concurrent  jurisdiction 
is  given  to  the  states  in  the  twenty-sixth 
section,  wherein  it  is  provided  '  that 
nothing  in  this  Act  contained  shall  be 
construed  to  deprive  the  courts  of  the  in- 
dividual states  of  jurisdiction  under  the 
laws  of  the  several  states,  over  offenses 
made  punishable  by  this  Act.'  We  do  not 
undertake  to  say  that  the  opinion  of  the 
majority  of  the  court  is  founded  on  these 
propositions,  but,  whatever  may  have  been 
the  reasons  influencing  the  court,  it  is 
clear,  it  seems  to  us,  that  the  opinion  of 
the  court  is  no  longer  recognized  as  good 
law." 


4.  Counterfeiting  Foreign  Coins. —  The  state  courts  have  jurisdiction  of 
the  offense  of  counterfeiting  foreign  coins. 


State  v.  Antonio,    (1816)    3  Brev.    (8. 
C.)  562. 

As  to  the  power  of  Congress  to  punish 
the  offense  of  counterfeiting  foreign  se- 


curities, see  tn/ra,  under  the  clause  pro- 
viding that  Congress  shall  have  the  power 
to  define  and  punish  "  offenses  against 
the  law  of  nation*." 


ARTICLE   I,   SECTION   8 

"  The  Congress  shall  have  power    *    *    *    to  establish  post  offices  and 

post  roads." 

I.  Plbnabt  Power  op  Congress,  774. 
II.  As  an  Independent  National  Power,  775. 

III.  EXCLUSIVENESS  OF  POWER,    776. 

1.  In  General,  776. 

2.  State  Jurisdiction  of  Robbing  the  Mail  on  the  Highway,  776. 

3.  Liability  of  Railroad  for  Injury  to  Postal  Clerk.  776. 

IV.  Grant  op  Franchises  to  Construct  Highways  and  Bridges,  776. 
V.  Right  of  Wat  for  Telegraph  Lines,  777. 

VI.  Postal  Conventions  with  Foreign  Countries,  777. 
VII.  Delegating  to  Postmaster-General  the  Power  to  Designate 

Post  Offices,  778. 
VIII.  Sight  to  Determine  What  Mat  Be  Carried  in  the  Mail,  778. 

1.  In  General,  778. 

2.  Matter  Concerning  Lotteries  or  Fraudulent  Schemes,  778. 

3.  Inspection  of  Sealed  Packages  as  Violating  Fourth  Amendment,  780. 

4.  Exclusion  of  Printed  Matter  as  Interfering  with  Freedom  of  the 

Press,  781. 

5.  Distinction  Between  Ordinary  Mail  and  Money  Orders  and  Regis- 

tered Mail,  781. 
IX.  Power  to  Prevent  Obstruction  of  the  Mail,  782. 
X.  Offense  of  Breaking  into  Post  Office,  782. 
XI.  Tampering  with  Mail  Before  Manual  Delivert,  782. 

I.  Plenary  Power  of  Congress 

When  the  power  to  establish  post  offices  and  post  roads  was  surrendered 
to  the  Congress  it  was  as  a  complete  power,  and  the  grant  carried  with  it 
the  right  to  exercise  all  the  powers  which  made  that  power  effective.  It  is 
not  necessary  that  Congress  should  have  the  power  to  deal  with  crime  or 
immorality  within  the  states  in  order  to  maintain  that  it  possesses  the  power 
to  forbid  the  use  of  the  mails  in  aid  of  the  perpetration  of  crime  or 
immorality. 

In  re  Rapier,  (1892)   143  U.  6.  132,  12  the  individuals,  does  not  apply  to  those 

S.  Ct.  374,  36  U.  S.  (L.  ed.)  93.    See  title  cases  in  which  Congress  is  clothed  with 

Postal  Service,  vol.  8,  p.  1.  direct  and  plenary  powers  of  legislation 

over  the  whole  subject,  accompanied  with 

Controlling  conduct  and  transactions  of  an    express    or    implied   denial    of    such 

individuals. —  The    rule   that   in    the   en-  powers  to  the  states,  as  in  the  regulation 

forcement  of  provisions  guaranteeing  civil  of  commerce  with  foreign  nations,  among 

rights  Congress  is  limited  to  the  enact-  the    several    states,    and    with    the    In- 

ment    of    legislation    corrective    of    any  dian  tribes,  the  coining  of  money,  the  ea- 

wrong  committed  by  the  states  and  not  by  tablishment  of  post  offices  and  post  roads, 
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the  declaring  of  war,  etc.    In  these  cases  individuals    in    respect    thereof.      Civil 

Congress  has  power  to  pass  laws  for  reg-  Rights   Cases,    (1883)    109  U.   S.    18,   3 

ulating  the  subjects  specified  in  every  de-  S.  Ct  18,  27  U.  S.  (It.  ed.)  835. 
tail,  and  the  conduct  and  transactions  of 

Regulation  of  mail  operations. —  In  carrying  out  this  principal  power,  the 
mail  operations  of  the  Union  are  regulated.  Postmasters  are  appointed  and 
their  dnties  prescribed ;  mail  contractors  and  carriers  of  the  mail  are  regu- 
lated, and  provision  is  made  for  the  punishment  of  all  depredations  on  the 
mail.    This  power  is  considered  as  an  incident  to  the  principal  power. 

Sturtevants  v.  Alton,  (1844)   3  McLean  (U.  S.)  393,  23  Fed.  Cas.  No.  13,580. 

The  power  vested  in  Congress  has  been  practically  construed,  since  the 
foundation  of  the  government,  to  authorize  not  merely  the  designation  of 
the  routes  over  which  the  mail  shall  be  carried,  and  the  offices  where  letters 
and  other  documents  shall  be  received  to  be  distributed  or  forwarded,  but 
the.  carriage  of  the  mail,  and  all  measures  necessary  to  secure  its  safe  and 
speedy  transit,  and  the  prompt  delivery  of  its  contents. 

Em  p.  Jackson,  (1877)  96  U.  S.  732,  24  U.  S.  (L.  ed.)  877,  denying  a  petition  for  a 
writ  of  habeas  corpus;  see  Matter  of  Jackson,  (1877)  14  Blatchf.  (U.  S.)  245,  13  Fed. 
Cas.  No.  7,124. 

The  establishment  of  a  post  office  in  rented  premises  does  not  of  itself  accom- 
plish any  appropriation  or  dedication  of  the  site  selected  to  public  uses,  or 
any  interference  with  existing  rights  therein. 

U.  a  v.  Boston  Ele.  R.  Co.,  (1910)   176  Fed.  968. 

n.  As  an  Independent  National  Power 

The  power  to  establish  post  roads  was  given  for  the  purpose  of  enabling 
the  general  government  to  make  and  repair,  and  keep  open  and  improve, 
post  roads,  whenever  the  exercise  of  any  such  independent  national  power 
shall  be  deemed  proper  for  effectuating  the  satisfactory  transportation  of 
the  mails. 

Dickey  v.  Maysville,  etc.,  Turnpike  Road  the  states.    The  government  of  the  United 

Co.,  (1838)  7  Dana  (Ky.)  138.  States  cannot  construct  a  post  road  within 

a  state  of  this  Union  without  its  con- 
As  to  the  power  of  Congress  to  nuke  ap-  sent;  but  Congress  may  declare,  that  is, 
propriations  to  open  up  and  maintain  a  establish,  such  a  road  already  opened  and 
line  of  communication  through  the  states,  made  a  public  highway  by  the  direct  or 
oyer  which  the  mails  can  be  transported,  indirect  authority  of  the  state.  The  post 
see  Searight  v.  Stokes,  (1845)  3  How.  roads  of  the  United  States  are  the  prop- 
166,  11  U.  S.  (L.  ed.)  542.  erty  of  the   states  through   which   they 

pass;    the  states  may   temporarily   part 

Use  of  roads  laid' out  by  states  or  conn-  with  the  possession  of  them  by  charter, 

ties. —  The  power  given  by  the  Constitu-  and  the  grantees,  while  the  charter  con- 

tion  to  establish  post  roads  has  always  tinues,  have  the  right  to  preserve  such 

been  construed  to  mean  such  roads  as  were  roads,  and  prevent   their  threatened  de- 

regularly   laid   out   by   authority  of   the  struction.     The  United   States  have  the 

state*,  or  by  counties  under  the  laws  of  mere  right  of  transit  over  these  roads  for 
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the  purpose  of  carrying  the  mail,  and  in  road.    Dickey  v.  Mayaville,  etc.,  Turnpike 

case  of  obstructing  this  right  their  laws  Road  Co.,   (1838)   7  Dana  (Ky.)   138. 
provide  an  adequate  remedy.     Cleveland, 

etc.,  R.  Co.  v.  Franklin  Canal  Co.,  (1853)  Compensation  for  use  of  state  roads.— 

5  Fed.  Cas.  No.  2,890.  The  power  to  establish  post  roads  was  not 

given  for  the  purpose  of  authorizing  Con- 
So  far  as  the  designation  and  use  of  gress  to  adopt  and  use  state  roads  as  post 
state  roads  as  a  post  route  may  be  con-  roads  without  any  compensation,  if  any 
cerned,  the  power  to  establish  post  roads  should  be  just  and  should  be  demanded, 
cannot  import  more  than  the  precedent  Dickey  v.  Maysville,  etc.,  Turnpike  Road 
power  to  establish  post  offices  and  trans-  Co.,  (1838)  7  Dana  (Ky.)  138. 
port  the  mails,  excepting  that  the  one  im- 
plies simply  a  right  of  use,  upon  just  Unless  Congress  elect  to  exert  its  right 
and  common  terms,  as  long  only  as  a  state  of  eminent  domain,  and  bay  a  state  road, 
shall  choose  to  continue  a  road  as  a  state  or  make  one,  or  help  to  make  or  repair  it, 
road,  and  the  other  may  imply  a  right  in  the  Constitution  gives  no  authority  to  use 
Congress,  not  merely  to  enjoy  the  like  it  as  a  post  road  without  the  consent  of 
use,  but  to  continue,  as  a  post  route,  a  the  state  or  owner,  or  without  making  a 
road  once  adopted,  or  designated,  or  es-  just  compensation  for  the  use.  Dickey  v. 
tablished  as  a  post  road,  even  after  it  Maysville,  etc.,  Turnpike  Road  Co.,  (1838) 
shall  have  been  discontinued  as  a  state  7  Dana   (Ky.)    138. 


in.  Exclusiveness  of  Power 

1.  In  General. —  This  power,  having  been  exercised  by  the  federal  gov- 
ernment, is  exclusive  of  the  power  of  the  several  states  to  establish  any  postal 
system,  and  has  been  by  law  made  a  monopoly  excluding  all  private  indi- 
viduals from  establishing  competing  or  postal  systems  in  the  United  States. 

Hoover  v.  McChesney,  (1897)  81  Fed.  477. 

2.  State  Jurisdiction  of  Bobbing  the  Mail  on  the  Highway. —  The  offense 
of  robbing  the  mail  on  the  highway  is  cognizable  as  highway  robbery  under 
state  laws,  although  made  punishable  under  those  of  the  United  States. 

Houston  v.  Moore,  (1820)  5  Wheat.  34,  5  U.  S.  (L.  ed.)   19. 

3.  Liability  of  Railroad  for  Injury  to  Postal  Clerk. —  A  state  statute 
making  a  railroad  company  liable  for  injury  to  a  railway  postal  clerk  as  if 
he  were  an  employee  of  the  railroad  and  not  as  a  passenger,  does  not  con- 
flict with  the  power  of  Congress  to  establish  post  offices  and  post  roads. 

Martin  v.  Pittsburgh,  etc,  R.  Co.,  also  Price  t\  Pennsylvania  R.  Co.,  (1885) 
(1906)  203  U.  S.  284,  27  S.  Ct.  100,  61  113  U.  S.  221,  5  6.  Ct.  427,  28  U.  S. 
U.  S.  (L.  ed.)   184,  8  Ann.  Cas.  87.    See       (L.  ed.)    980. 

IV.  Grant  of  Franchises  to  Construct  Highways  and  Bridges 

Congress,  under  the  power  to  provide  for  postal  accommodations,  has 
authority  to  grant  franchises  authorizing  corporations  to  construct  national 
highways  and  bridges  from  state  to  state. 

California  v.  Central  Pac  R.  Co.,  (1888)  127  U.  S.  39,  8  S.  Ot.  1073,  32  U.  S. 
(L.  ed.)  150. 
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V.  Bight  of  Way  for  Telegraph  Lines 

The  Act  of  Congress  of  July  24,  1866,  which  substantially  declares  that 
in  the  interests  of  commerce  and  the  convenient  transmission  of  intelligence 
from  place  to  place  by  the  government  of  the  United  States  and  its  citi- 
zens, the  erection  of  telegraph  lines  shall,  so  far  as  state  interference  is 
concerned,  be  free  to  all  who  will  submit  to  the  conditions  imposed  by  Con- 
gress, and  that  corporations  organized  under  the  laws  of  one  state  for  con- 
structing and  operating  telegraph  lines  shall  not  be  excluded  by  another 
from  prosecuting  their  business  within  its  jurisdiction,  if  they  accept  the 
terms  proposed. by  the  national  government  for  this  national  privilege,  is  a 
regulation  of  commercial  intercourse  among  the  states,  and  is  appropriate 
legislation  to  carry  into  execution  the  powers  of  Congress  over  the  postal 
service. 

Pensacola  Tel.   Co.   v.  Western   Union  U.  S.  646,  8  S.  Ot.  1380,  32  U.  S.  (L.  ed.) 

Tel.  Co.,    (1877)    96  U.  S.   11,  24  U.  S.  311,  that  the  statute  is  appropriate  legis- 

(L.  ed.)   708,  affirming   (1875)    2  Woods  lation  to  execute  the  powers  of  Congress 

(U.    S.)    643,    19   Fed.   Cas.   No.    10,960.  over  the  postal  service, 
See  also  Leloup  v.   Mobile,    (1888)    127 

VI.  Postal  Conventions  with  Foreign  Countries 

From  the  foundation  of  the  government  to  the  present  day,  the  Constitu- 
tion has  been  interpreted  to  mean  that  the  power  vested  in  the  President 
to  make  treaties,  with  the  concurrence  of  two-thirds  of  the  Senate,  does  not 
exclude  the  right  of  Congress  to  vest  in  the  postmaster-general  power  to 
conclude  conventions  with  foreign  governments  for  the  cheaper,  safer,  and 
more  convenient  carriage  of  foreign  mails.  The  existence  of  such  power  in 
Congress  may,  perhaps,  be  worked  out  from  the  authority  given  to  that 
body  in  the  seventh  clause  of  section  8  of  article  I.  of  the  Constitution,  to 
establish  post  offices  and  post  roads.  This  has  always  been  construed  to 
mean  power  to  organize  and  carry  on  the  post-office  department.  Foreign 
mail  is  so  closely  connected  with  a  proper  system  of  inland  mail  as  that 
the  power  to  organize  and  carry  on  a  general  post-office  system  would 
seem  to  imply  a  power  to  organize,  in  connection  therewith,  a  system  of 
foreign  mails,  and,  in  maintenance  of  such  a  system,  a  power  to  conclude 
contracts  with  post-office  departments  of  other  countries.  The  delegation 
of  these  implied  powers  by  Congress  to  the  postmaster-general,  sanctioned 
by  usage  since  the  adoption  of  the  Constitution,  has  acquired  constitutional 
validity. 

Postal  Convention  with  Foreign  Countries,   (1890)    19  Op.  Atty.-Gen.  520. 
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VII.  Delegating  to  Postmaster-General  the  Power  to  Designate  Post 

Offices 

The  ordinary  rule  of  construction  of  government  powers  would  have  led 
to  the  conclusion  that  Congress,  being  charged  with  the  duty  of  establish- 
ing post  offices  and  post  roads,  could  not  delegate  such  duty  to  a  branch  of 
the  executive  department  of  the  government,  but  the  policy  of  the  govern- 
ment from  the  time  the  general  post  office  was  established  has  been  to  dele- 
gate the  power,  to  designate  the  places  where  the  mails  shall  be  received  and 
delivered,  to  the  postmaster-general. 

Ware  v.  U.  S.,  (1866)  4  Wall.  632,  18  U.  S.  (L.  ed.)  389.  See  also  Postal  Con- 
ventions with  Foreign  Countries,  (1890)   19  Op.  Atty.-Gen.  514. 

VIII.  Right  to  Determine  What  May  Be  Carried  in  the  Mail 

1.  In  General. —  The  power  to  refuse  the  facilities  of  the  post-office 
department  to  the  transmission  of  an  objectionable  letter  attends  it  at 
every  step  from  its  first  deposit  in  the  mail  to  its  final  delivery  to  the 
addressee,  and  as  the  character  of  the  letter  cannot  be  ascertained  until  it 
arrives  at  the  office  of  delivery,  the  government  may  then  act  and  refuse 
to  consummate  the  transaction. 

Public  Clearing  House  v.  Coyne,  (1904)  The  power  of  Congress  to  establish  post 

194  U.  S.  511,  24  S.  Ct.  789,  48  U.   S.  offices  and  post  roads  not  only  involves 

(L.  ed.)   1092.    See  also  Coomer  v.  U.  S.,  the    right    to   create   and    maintain    our 

(1914)    213    Fed.    1;    Warren    v.   U.    S.,  postal  system,  but  carries  with  it,  as  a 

(1910)   183  Fed.  718;  U.  S.  v.  Musgrave,  necessary    incident    to    that    power,    the 

(1908)   160  Fed.  700.  right  of  Congress  to  determine  what  shall 

be  carried  or  transported  by  means  of  such 

Congress  has   power  to  provide  what  postal  system,  and  Congress  has  the  right 

shall   be  carried   in    the  mails,   and    for  to  enact  that  no  matter  shall  be  carried 

what  purpose  the  post  office  shall  be  used,  in  the  mail  for  the  purpose  of  furthering 

and  to  punish  any  one  for  a  violation  of  a  crime  or  fraud.    U.  S.  v.  Loring,  ( 1 884) 

its  provisions  in  respect  thereto.    Weeber  91  Fed.  882,  holding  section  5480,  R.  S..  to 

v.  U.  S.,   (1894)    62  Fed.  741.     See  also  be  valid. 
MacDaniel  v.  U.  S.,   (1898)   87  Fed.  324. 

The  right  of  the  Postmaster-General  to  exclude  letters,  or  to  refuse  to  permit 
their  delivery  to  persons  addressed,  must  depend  upon  some  law  of  Con- 
gress, and  if  no  such  law  exists,  then  he  cannot  exclude  or  refuse  to  deliver 
them. 

American  School  of  Magnetic  Healing  i\  McAnnulty,  (1902)  187  U.  S.  109.  23 
8.  Ct.  33,  47  U.  S.  (L.  ed.)  90. 

2.  Matter  Concerning  Lotteries  or  Fraudulent  Schemes. —  Section  3894, 
E.  S.,  providing  that  "  no  letter  or  circular  concerning  [illegal]  lotteries, 
so-called  gift-concerts,  or  other  similar  enterprises  offering  prizes,  or  con- 
cerning schemes  devised  and  intended  to  deceive  and  defraud  the  public, 
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for  the  purpose  of  obtaining  money  under  false  pretenses,  shall  be  carried 
in  the  mail/'  is  constitutional.  All  that  Congress  meant  by  this  Act  was 
that  the  mail  should  not  be  used  to  transport  such  corrupting  publications 
and  articles,  and  that  any  one  who  attempted  to  use  it  for  that  purpose 
should  be  punished.  In  excluding  various  articles  from  the  mail,  the  object 
of  Congress  has  not  been  to  interfere  with  the  freedom  of  the  press,  or  with 
any  other  rights  of  the  people ;  but  to  refuse  its  facilities  for  the  distribu- 
tion of  matter  deemed  injurious  to  the  public  morals. 


Ew  p.  Jackson,  (1877)  96  U.  S.  728,  24 
U.  S.  (L.  ed.)  877,  denying  a  petition  for 
a  writ  of  habeas  corpus,  see  Matter  of 
Jackson,  (1877)  14  Blatchf.  (U.  S.)  245, 
13  Fed.  Cas.  No.  7,124.  See  also  Horner 
V.  U.  S.,  (1892)  143  U.  S.  213,  12  S.  Ct. 
407,  36  U.  S.  (L.  ed.)  126;  Horner  r. 
U.  S.,  (1892)  143  U.  S.  577,  12  S.  Ct. 
522,  36  U.  S.   (L.  ed.)   266. 

In  virtue  of  the  plenary  power  conferred 
upon  the  Congress  of  the  United  States  to 
establish  a  postal  system  and  make  regu- 
lations for  its  government  and  control,  it 
may  lawfully  declare  what  shall  not  be 
carried  in  the  mails,  and  may  lawfully 
confer  on  the  postmaster-general  the  requi- 
site authority  to  prevent  the  mails  from 
being  used  as  a  medium  to  disseminate 
printed  matter  which,  on  grounds  of  pub- 
lic policy,  it  has  declared  to  be  nonmail- 
able. When  Congress  declares,  as  it  has 
an  undoubted  right  to  do,  that  a  certain 
kind  of  printed  mattef  shall  not  be  de- 
posited in  the  mail,  or  that  the  mails  shall 
not  be  used  by  any  person  or  corporation 
to  accomplish  fraudulent  schemes,  the 
duty  of  determining  whether  certain  mail 
matter  belongs  to  the  prohibited  class  or 
whether  a  certain  person  is  in  fact  making 
use  of  the  mails  to  accomplish  a  scheme 
to  defraud,  are  questions  which  can  be  de- 
cided most  conveniently  by  those  who  are 
charged  with  the  administration  of  the 
postal  laws.  Missouri  Drug  Co.  r.  Wy- 
man,  (1904)   129  Fed.  625. 

From  the  exclusive  and  absolute  power 
of  Congress  over  the  whole  subject  of  what 
may  bo  carried,  it  is  entirely  within  its 
competency  to  confer  authority  upon  the 
head  of  the  postal  department  to  direct 
a  postmaster  to  refuse  the  delivery  of  reg- 
istered letters  addressed  to  a  person  or 
corporation  which  wa.s  engaged  in  conduct- 
ing a  lottery  enterprise  through  the  use 
of  the  registered-letter  department,  or  to 
forbid  the  payment  of  a  postal  money  or- 
der in  favor  of  one  engaged  in  conducting 
such  a  business  by  means  of  the  assist- 
ance of  that  department  of  the  post  office 
and  that  he  might  make  such  order  upon 
evidence  satisfactory  to  him.  Neither  the 
making  of  such  an  order,  nor  its  enforce- 


ment, required  or  permitted  the  opening 
of  any  such  registered  letter,  and  the  stat- 
ute expressly  prohibits  the  opening  of  any 
letter  by  the  postmaster  not  addressed  to 
himself.  Enterprise  Sav.  Assoc,  t?.  Zum- 
stein,  (1895)  67  Fed.  1005.  See  also  Fair- 
field Floral  Co.  v.  Bradbury,  (1898)  89 
Fed.  393. 

Acts  of  Congress  which  in  effect  provide 
that  as  long  as  the  postmaster-general  is 
satisfied  that  any  one  is  engaged  in  one  of 
the  schemes  or  enterprises  described  in  the 
statute,  the  person  so  engaged,  while  the 
ordinary  mail  is  open  to  him  as  to  all 
others  for  the  receipt  or  transmission  of 
ordinary  mail  matter,  shall  not  be  enti- 
tled to  receive  through  the  mail  either 
the  registered  letters  or  money  orders 
provided  for  in  the  law,  were  held  to 
be  valid.  Dauphin  v.  Key,  (1880)  Mac- 
Arthur  &  M.  (D.  C.)  205.  See  also  New 
Orleans  Nat.  Bank  v.  Merchant,  (1884) 
18  Fed.  847. 

The  action  of  a  postmaster  in  withhold- 
ing mail  under  and  by  virtue  of  the  so- 
called  "  fraud  order  "  of  the  postmaster- 
general,  issued  in  accordance  with  the  pro- 
visions of  sections  3929  and  4041,  B.  S., 
as  amended,  was  held  not  to  be  an  un- 
constitutional invasion  of  the  rights  of 
•jitizens.  Public  Clearing  House  v.  Coyne, 
(1903)    121   Fed.  927. 

Section  3929,  R.  S.,  as  amended  Sept. 
19,  1890,  providing  that  "  the  postmaster- 
general  may,  upon  evidence  satisfactory  to 
him  that  any  person  or  company  Is  en- 
gaged in  conducting  any  lottery,  gift  en- 
terprise, or  scheme  for  the  distribution  of 
money  or  of  any  real  or  personal  prop- 
erty, by  lot,  chance,  or  drawing  of  any 
kind,"  direct  that  registered  letters  di- 
rected to  such  person  or  company  be  with- 
held and  returned  to  the  senders,  and 
that  payment  of  money  orders  payable  to 
such  person  or  company  be  refused,  which 
powers,  by  the  Act  of  March  2,  1895,  are 
"extended  and  made  applicable  to  all 
letters  or  other  matter  sent  by  mail/1 
is  within  the  constitutional  authority  of 
Congress,  and  empowers  the  postmaster- 
general  to  deny  mail  facilities  to  those 
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whom  he  may  find  to  be  engaged  in  any  from  the  mails  by  declaring  what  postal 

of  the  classes  of  business  described.    Un-  matter  is  nonmailable,  and  the  courts  havt 

mailable    Matter  —  Lottery,     (1896)     21  sustained   the   exercise  of   what  may  be 

Op.  Atty.-Gen.  313.   See  also  Exclusion  of  called  the  police  power  of  excluding  from 

Lotteries  from  Postal  Facilities,    (1881)  the  mails  that  which  may  be  declared  im- 

17  Op.  Atty.-Gen.  77.  moral  or  injurious  to  the  morals  of  the 

people  of  the  several  states,  and  thus  the 

As  a  necessary  incident  to  this  power  power  of  Congress  to  exclude  from  tho 

Congress  has  a  right  to  designate  what  mails  all  matter  concerning  lotteries  and 

mail  matters  shall  be  carried  through  the  all  matter  concerning  fraudulent  schemes 

mails,  and  how.    This  right  of  designation  has  been  sustained.     Hoover  v.  McChesney, 

of  necessity  involves  the  right  to  exclude  (1897)  81  Fed.  478. 

Under  its  power  to  classify  mailable  matter,  applying  different  rates  of  post- 
age to  different  articles,  and  prohibiting  some  altogether,  Congress  may 
also  classify  the  recipients  of  such  matter,  and  forbid  the  delivery  of  letters 
to  such  persons  or  corporations  as  in  its  judgment  are  making  use  of  the 
mails  for  the  purpose  of  fraud  or  deception  or  the  dissemination  among  its 
citizens  of  information  of  a  character  calculated  to  debauch  the  public 
morality. 

Public  Clearing  House  v.  Coyne,  (1904)  194  U.  S.  507,  24  S.  Ct  789,  48  U.  S. 
(L.  ed.)   1092. 

Newspaper  containing  advertisement  of  lottery. — A  statute  under  which  an 
indictment  is  framed,  charging  the  offense  of  mailing  a  newspaper  contain- 
ing an  advertisement  of  a  state  lottery,  is  within  the  constitutional  power  of 
Congress  under  this  provision. 

In  re  Rapier,  (1892)  143  U.  S.  132,  12  S.  Ct.  374,  33  U.  a  (L.  ed.)  287.  See  also 
Warren  v.  U.  S.,   (1910)    183  Fed.  718. 

When  Congress  cannot  forbid  scheme. —  Section  215  of  the  Federal  Criminal 
Code  prohibiting  the  placing  of  letters  in  the  mail  for  the  purpose  of  execut- 
ing a  scheme  to  defraud,  is  within  the  power  of  Congress  even  as  applied  to 
what  may  be  a  mere  incident  of  a  fraudulent  scheme  that  itself  is  outside 
the  jurisdiction  of  Congress  to  deal  with. 

Badders  u.  U.  S.,  (1916)   240  U.  S.  391,  36  S.  Ct.  367,  60  U.  S.   (L.  ed.)   706. 

3.  Inspection  of  Sealed  Packages  as  Violating  Fourth  Amendment. — 

No  law  of  Congress  can  place  in  the  hands  of  officials  connected  with  the 
postal  service  any  authority  to  invade  the  secrecy  of  letters  and  such  sealed 
packages  in  the  mail ;  and  all  regulations  adopted  as  to  mail  matter  of  this 
kind  must  be  in  subordination  to  the  great  principle  embodied  in  the  Fourth 
Amendment  of  the  Constitution. 

Ex  p.  Jackson,    (1877)    96  U.   S.   733,  to  designate  what  shall  be  carried  neces- 

24  U.  S.    (L.  ed.)  877,  wherein  the  court  sarily    involves    the    right    to    determine 

said :     "  The  power  possessed  by  Congress  what  shall  be  excluded.    The  difficulty  at- 

embraces    the    regulation    of    the    entire  tending  the  subject  arises,  not  from"  the 

postal  system  of  the  country.     The  right  want  of  power  in  Congress  to  prescribe 
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gulationB  as  to  what  shall  constitute  inspection,  wherever  they  may  be/'  deny- 
,-iail  matter,  but  from  the  necessity  of  ing  a  petition  for  a  writ  of  habeas  corpus ; 
enforcing  them  consistently  with  rights  see  Matter  of  Jackson,  (1877)  14  Blatchf. 
reserved  to  the  people,  of  far  greater  im-  (U.  S.)  245,  13  Fed.  Cas.  No.  7,124.  See 
portance  than  the  transportation  of  the  also  Hoover  v.  McChesney,  (1897)  81  Fed. 
mail.  In  their  enforcement,  a  distinction  478,  in  which  case  the  court  said:  ''While 
is  to  be  made  between  different  kinds  of  the  Supreme  Court  has  thus  indicated  the 
mail  matter  —  between  what  is  intended  general  power  of  Congress  to  determine 
to  be  kept  free  from  inspection,  such  as  what  mail  matter  shall  be  excluded,  it 
letters,  and  sealed  packages  subject  to  has  not  as  yet,  we  think,  decided  that 
letter  postage;  and  what  is  open  to  in-  Congress  has* the  power  to  delegate  to  an 
spection,  such  as  newspapers,  magazines,  executive  officer  the  power  to  determine 
pamphlets,  and  other  printed  matter,  pur-  the  person  or  persons  who  shall  to  cx- 
posely  left  in  a  condition  to  be  examined.  eluded  from  the  right  of  sending  and  re- 
Letters  and  sealed  packages  of  this  kind  ceiving  mail  by  the  postal  service.  If 
in  the  mail  are  as  fully  guarded  from  we  understand  the  trend  of  the  decisions, 
examination  and  inspection,  except  as  to  it  has  not  yet  decided  that  either  Congress 
their  outward  form  and  weight,  as  if  they  or  an  executive  officer  has  the  right,  under 
were  retained  by  the  parties  forwarding  this  power,  to  exclude  any  particular  per- 
them  in  their  own  domiciles.  The  con-  son  or  any  class  of  persons,  citizens  of  the 
frtitutional  guaranty  of  the  right  of  the  United  States,  from  the  benefits  arising 
people  to  be  secure  in  their  papers  against  from  the  use  of  the  postal  service  of  the 
unreasonable  searches  and  seizures  ex-  United  States."  But  see  Blackman  17. 
tends  to  their  papers  thus  closed  against  Gresham,  (1883)  16  Fed.  609. 

4  Exclusion  of  Printed  Matter  as  Interfering  with  Freedom  of  the 
Press. —  The  power  vested  in  Congress  to  establish  post  offices  and  post 
roads  embraces  the  regulation  of  the  entire  postal  system  of  the  country,  and 
under  it  Congress  may  designate  what  may  be  carried  in  the  mail  and  what 
excluded. 

In  re  Rapier,  (1892)    143  U.  S.  133,  12  S.  Ct.  374,  36  U.  S.  (L.  ed.)  93. 

Regulations  cannot  be  enforced  against  the  transportation  of  printed  matter  in 
the  mail  which  is  open  to  examination,  so  as  to  interfere  in  any  manner 
with  the  freedom  of  the  press.  Liberty  of  circulating  is  as  essential  to  that 
freedom  as  liberty  of  publishing;  indeed,  without  the  circulation,  the  publi- 
cation would  be  of  little  value.  If,  therefore,  printed  matter  be  excluded 
from  the  mails,  its  transportation  as  merchandise  in  any  other  way  cannot 
be  forbidden  by  Congress. 

Ea  p.  Jackson,    (1877)    96  U.  S.  733,      Matter   of   Jackson,    (1877)    14   Blatchf. 
24  U.  S.    (L.  ed.)    877,  denying  a  peti-       (U.  S.)  245,  13  Fed.  Cas,  No.  7,124. 
tion  for   a  writ  of  habeas  corpus;   see 

5.  Distinction  Between  Ordinary  Mail  and  Money  Orders  and  Regis- 
tered Mail. — Neither  the  registered-letter  department  nor  the  postal  money- 
order  department  is  essential  to  the  ordinary  use  of  the  mails,  and  Congress 
has  reposed  in  the  postmaster-general  an  unlimited  discretion  as  to  when 
and  where  he  would  extend  the  facilities  afforded  by  those  departments. 
Congress  may  confer  on  him  authority  to  prevent  the  use  of  those  facilities 
by  any  person  engaged  in  using  them  for  the  propagation  of  a  business 


782  CONSTITUTION  [Art.  I,  sec.  8 

deemed  vicious,  and  not  entitled  to  special  facilities  in  the  extension  and 
conduct  of  such  schemes. 

Enterprise  Say.  Assoc,  v.  Zumstein,    (1895)    67  Fed.   1005.     See  also  Hoover  f>. 
McChesney,  (1897)  81  Fed.  478. 


IX.  Power  to  Prevent  Obstruction  of  the  Mafl 

The  relations  of  the  general  government  to  the  transportation  of  the 
mails  is  such  as  to  authorize  a  direct  interference  to  prevent  a  forcible 
obstruction,  and  while  it  may  be  competent  for  the  government  through 
the  executive  branch,  and  in  the  use  of  the  entire  executive  power  of  the 
nation,  forcibly  to  remove  all  such  obstructions,  it  is  equally  within  its  com- 
petency to  appeal  to  the  civil  courts  for  an  inquiry  and  determination  as 
to  the  existence  and  character  of  any  alleged  obstructions,  and  if  such  are 
found  to  exist,  or  threaten  to  occur,  to  invoke  the  powers  of  those  courts 
to  remove  or  restrain  such  obstructions. 

In  re  Debs,  (1895)  158  U.  S.  599,  15  S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092,  denying  peti- 
tion for  a  writ  of  habeas  corpus  on  revietoing  U.  S.  v.  Debs,   (1894)   64  Fed.  724. 

X.  Offense  of  Breaking  into  Post  Office 

The  object  of  section  5478,  K.  S.,  providing  that  "  any  person  who  shall 
forcibly  break  into  or  attempt  to  break  into  any  post  office,  or  any  building  . 
used  in  whole  or  in  part  as  a  post  office,  with  intent  to  commit  therein 
larceny  or  other  depredation,  shall  be  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars,  and  by  imprisonment  at  hard  labor  for  not  more 
than  five  years, ' '  is  to  protect  the  postal  service  of  the  United  States,  and 
to  secure  the  buildings  used  for  such  purpose  from  felonious  entry  with 
the  criminal  intent  defined  in  the  statute.  It  is  this  feature  of  the  crime 
which  gives  the  federal  government  the  right  to  punish  such  offenses  under 
the  powers  granted  by  the  Constitution. 

Considine  v.  U.  S.,  (1901)  112  Fed.  Rep.  344.  See  also  U.  S.  v.  Saunders,  (1896) 
77  Fed.  170;  U.  S.  t?.  CampbeU,   (1883)   16  Fed.  233. 

XI.  Tampering  with  Mail  Before  Manual  Delivery 

It  is  within  the  power  of  Congress  to  make  it  a  criminal  offense  for  any 
one  to  open  a  letter  after  it  has  passed  from  the  actual  control  of  the  post 
office  officials  and  agents,  and  before  manual  delivery  to  the  person  to  whom 
it  was  directed. 

U.  S.  v.  McCready,   (1882)    11  Fed.  226, 
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"  The  Congress  shall  have  power  *  *  *  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their  respective  writings  and 
discoveries." 

I.  Copyright  and  Patent  Right  as  Dependent  on  Statute,  783. 
II.  Distinction  Between  Copyright  and  Letters-Patent,  786. 

III.  Right  op  Government  to  Use  a  Patent,  786. 

IV.  EXCLUSIVENESS   OP  POWER  IN   CONGRESS,    786. 

V.  Power  to  Define  Dedication,  786. 
VI.  Power  to  Enact  Special  Statutes,  786. 
VII.  Power  to  Give  Inventor  Authority  to  Recall  Granted  Rights, 

787. 
VIII.  Relation  to  Power  over  Foreign  Commerce,  787. 
IX.  Appeals  prom  Commissioner  op  Patents,  788. 
X.  "  To  Promote  the  Progress  o*  Science  and  Useful  Arts,"  788. 
XI.  "  For  Limited  Times,"  789. 

1.  In  General,  789. 

2.  Power  to  Provide  for  Extension,  790. 

3.  Power  to  Preserve  Extended  Rights  to  Assignee,  790. 
XII.  "  To  Authors  and  Inventors,"  791. 

XIII.  «  Writings,"  791. 

XIV.  State  Taxation  and  Regulation,  791. 

1.  Taxation  of  Patents  and  Copyrights,  791. 

a.  Of  the  Incorporeal  Rights,  791. 

b.  Of  the  Patented  Articles,  792. 

c.  License  Tax  on  Sale  of  Patent  Rights,  793. 

2.  Prescribing  Form  of  Note  for  Purchase  of  Patent  Right,  793 

3.  Imposing  Conditions  on  Sale  of  Patent  Rights,  796. 

4.  Prohibiting  Sale  of  Patented  Articles,  798. 
'    6.  Control  of  Dangerous  Articles,  798. 

6.  Copyright  of  State  Laws  and  Judicial  Decisions,  799. 

7.  Regulating  Use  and  Rental  of  Telephone  Instruments,  799. 

8.  Interference  with  Transactions  of  Foreign  Corporations,  800. 

9.  Administering    Patent  Medicines   by   One    Not  Qualified  to 

Practice,  800. 

XV.  Trademarks,  801. 

L  Copyright  and  Patent  Bight  as  Dependent  on  Statute 

No  authority  exists  for  obtaining  a  copyright,  beyond  the  extent  to  which 
Congress  has  authorized  it.  A  copyright  cannot  be  sustained  as  a  right 
existing  at  common  law ;  but,  as  it  exists  in  the  United  States,  it  depends 
wholly  on  the  legislation  of  Congress. 
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Banks  r.  Manchester,  (1888)   128  U.  S.  exist  now  if  all  patent  laws  were  repealed. 

252,  9  S.  Ct.  36,  32  U.  S.    (L.  ed.)    425.  It    is    a    right    which    may    be    called   a 

St*    also     BobbsMerrill     Co.     r.     Straus.  natural  right,  and  which,  so  far  as  it  may 

(1908)  210  U.  S.  339.  28  8.  Ct.  722.  52  be  regulated  by  law,  belongs  to  ordinary 

U.  S.  (L.  ed.)   1086;  Stevens  v.  Gladding.  municipal    legislation;    and    it    is    unaf- 

(1854)    17  How.  451,   15  U.  S.    (L.  ed.)  fected   by    anything   in    the   Constitution 

155;     Boucicault     r.     Hart,     (1875)      13  or  patent  laws  of  the  United  States.    The 

Blatchf.  (U.  S.)  47,  3  Fed.  Cas-  No.  1,692.  sole  object  and  purpose  of  the  laws  which 

See  the  titles  Copyright,  vol.  2,  p.  543;  constitute  the  patent  and  copyright  system 

Patents,  vol.  7,  p.  1.  is  to  give  to  the  author  and  the  inventor 

a  monopoly  of  what  he  has  written  or  dis- 

"  It  is  to  be  observed  that  no  constitu-  covered,  that  no  one  else  shall  make  or 

t i on al  or  statutory  provision  of  the  United  use  or  sell. his  writings  or  his  invention 

States  was.  or  ever  has  been,  necessary  to  without    his    permission;     and    what    is 

the  right  of  any  person  to  make  an  inveri-  granted  to  him  is.  the  exclusive  right,  not 

tion,  discovery,  or  machine,  or  to  use  it  the  abstract  right,  but  the  right  in  him 

when  made,  or  to  sell  it  to  some  one  else.  to  the  exclusion  of  everybody  else."     In  re 

Such  right  has  always  existed,  and  would  Brosnahan,    (1883)    18  Fed.  64. 

Copyright  was  formerly  considered  to  be  founded  in  common  law,  but  it  can 
now  only  be  viewed  as  part  of  our  statute  law. 

Clayton  v.  Stone,   (1829)  2  Paine   (U.  S.)   382,  5  Fed.  Cas.  No.  2,872. 

It  seems  now  to  be  considered  the  settled  law  of  this  country  and  England 
that  the  right  of  an  author  to  a  monopoly  of  his  publications  is  measured 
and  determined  by  the  Copyright  Act ;  in  other  words,  that  while  a  right 
did  exist  by  common  law,  it  has  been  superseded  by  statute. 

Holmes  ©.  Hurst,   (18C9)    174  U.  S.  85,  19  S.  Ct.  606,  43  U.  S.  (L.  ed.)   904. 

The  word  "  secure  "  is  used  in  the  Constitution  in  reference  to  a  future 
right  and  not  in  the  sense  of  protecting  a  right  already  in  existence. 

Wheaton  v.  Peters,   (1834)   8  Pet.  660,  as   used   in   the  Constitution,   could   not 

8  U.  S.   (L.  ed.)    1055,  wherein  the  court  mean  the  protection  of  an  acknowledged 

said :     "  There  is  no  mode  by  which  the-  legal  right.     It  refers  to  inventors  as  well 

meaning  affixed  to  any  word  or  senuiice,  as  authors,  and  it  has  never  been   pre- 

by  a  deliberative  body,  can  be  so  well  as-  tended  by  any  one,  either  in  this  country 

certained    as   by   comparing   it  with    the  or   in   England,  that   an  inventor   has   a 

words  and  sentences  with  which  it  stands  perpetual  right,  at  common  law,  to  sell 

connected.     By  this  rule  the  word  '  secure/  the  thing  invented." 

As  applied  to  moving  picture  dramatizations The  Copyright  Act  of  Con- 
gress, Rev.  Stat.,  section  4952,  as  amended  by  the  Act  of  March  3,  1891, 
giving  to  authors  the  exclusive  right  to  dramatize  any  of  their  works,  is 
valid  as  applied  to  pantomime  dramatization  by  means  of  moving  picture 

film?. 

Kalem  Co.  v.  Harper,  (1911)  222  U.  S.  55,  32  S.  Ct.  20,  56  U.  S.  (L.  ed.)  92, 
Ann.  Cas.  1913A  1285. 

The  public  representation  of  a  dramatic  composition,  not  printed  and  pub- 
lished, does  not  deprive  the  owner  of  his  common-law  right,  save  by 
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operation  of  statute.    At  common  law,  the  public  performance  of  the  play  is 
not  an  abandonment  of  it  to  the  public  use. 

Ferris  v.  Frohman,  (1912)  233  U.  S. .  sion  infringing  an  author's  exclusive  right 
424,  32  S.  Ct.  263,  56  U.  S.  (L.  ed.)  to  dramatize  his  writings  and  publicly  to 
492.  perform  such  dramatization.     Harper  0. 

Kalem  Co.,  (1909)    169  Fed.  61. 

Moving  pictures  are  a  form  of  expres- 


II.  Distinction  Between  Copyright  and  Letters-patent 

The  description  of  an  art  in  a  book,  though  entitled  to  the  benefit  of 
copyright,  lays  no  foundation  for  an  exclusive  claim  to  the  art  itself.  The 
object  of  the  one  is  explanation ;  the  object  of  the  other  is  use.  The  former 
may  be  secured  by  copyright  The  latter  can  only  be  secured,  if  it  can  be 
secured  at  all,  by  letters-patent. 

Baker  v.  Selden,  (1879)  101  U.  S.  106,  and  application  of  colors  for  painting  or 

25  U.  S.  (L.  ed.)   841,  in  which  case  the  dyeing;  or  on  the  mode  of  drawing  lines 

court  said:     "There  is  no  doubt  that  a  to    produce   the   effect   of   perspective  — 

work  on  the  subject  of  bookkeeping,  though  would  be  the  subject  of  copyright;  but  no 

only  explanatory  of  well-known  systems,  one  would  contend  that  the  copyright  of 

may  be  the  subject  of  a  copyright;  but,  the  treatise  would  give  the  exclusive  right 

then,  it  is  claimed  only  as  a  book.     Such  to    the    art    or    manufacture    described 

a  book  may  be  explanatory  either  of  old  therein.    The  copyright  of  the  book,  if  not 

systems  or  of  an  entirely  new  system;  pirated  from  other  works,  would  be  -valid 

and  considered  as  a  book,  as  the  work  of  without  regard  to  the  novelty,  vr  want  of 

an  author,  conveying  information  on  the  novelty,     of     its     subject-matter.      The 

subject  of  bookkeeping,  and  containing  de-  novelty  of  the  art  or  thing  described  or 

tailed  explanations  of  the  art,  it  may  be  explained  has  nothing  to  do  with  the  va- 

a  very  valuable  acquisition  to  the  prac-  lidity  of  the  copyright.   To  give  the  author 

tical  knowledge  of  the  community.     But  of  the  book  an  exclusive  property  in  the 

there  is  a  clear  distinction  between  the  art  described  therein,  when  no  examina- 

book,  as  such,  and  the  art  which  it  is  in-  tion  of  its  novelty  has  ever  been  officially 

tended  to  illustrate.    The  mere  statement  made,  would  be  a  surprise  and  a  fraud 

of  the  proposition  is  bo  evident,  that  it  re-  upon  the  public.     That  is  the  province 

quires  hardly  any  argument  to  support  it.  of  letters-patent,  not  of  copyright.    The 

The  same  distinction  may  be  predicated  claim  to  an  invention  or  discovery  of  an 

of  every  other  art  as  well  as  that  of  book-  art  or  manufacture  must  be  subjected  to 

keeping.     A  treatise  on  the  composition  the  examination  of  the  patent  office  before 

and  use  of  medicines,  be  they  old  or  new ;  an  exclusive  right  therein  can  be  obtained ; 

on  the  construction  and  use  of  ploughs,  and  it  can  only  be  secured. by  a  patent 

or  watches,  or  churns;  or  on  the  mixture  from  the  government." 

in.  Bight  of  Government  to  Use  a  Patent 

Letters-patent  for  a  new  invention  or  discovery  in  the  arts  confer  upon 
the  patentee  an  exclusive  property  in  the  patented  invention,  which  cannot 
be  appropriated  or  used  by  the  government  itself,  without  just  compensa- 
tion, any  more  than  it  can  appropriate  or  use  without  compensation  land 
which  has  been  patented  to  a  private  purchaser. 

James  v.  Campbell,    (1881)    104  U.  S.  67,  6  S.  Ct.  717,  28  U.  S.   (I*  ed.)   901; 

358,  26  U.  S.  (L.  ed.)  786.     See  also  U.  S.  Cammeyer  v.  Newton,  (1876)  94  U.  S.  234, 

V.  Palmer,  (1888)   128  U.  S.  271,  9  S.  Ct.  24  U.  S.    (L.   ed,)    72;   U.   S.   V.  ,Burns, 

104,  32  U.  S.    (L.  ed.)    442;  Hollister  v.  (1870)    12  Wall.  252,  20  U.  S.    (L.  ed.) 

Benedict,  etc.,  Mfg.  Co.,  (1885)  113  U.  S.  388,  and  also  Head  v.  Porter,  (1891)   48 

10  F.  S.  A.— 26 
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Fed.  481,  as  to  a  suit  against  a  govern- 
ment officer  for  infringement. 

The  rights  obtained  under  a  patent  are 
exclusive  of  the  use  of  the  article  by  the 
government  as  well  as  by  others,  and  the 
government  cannot  make  use  of  a  patented 
invention  without  the  license  of  the  in- 
ventor or  making  him  compensation  there- 
for. McKeever's  Case,  (1878)  14  Ct.  CI. 
396,  the  court  saying:  "It  is  a  notice- 
able fact,  which,  however,  seems  to  have 
received  very  little  attention,  that  neither 
the  word  '  patent '  nor  the  word  *  grant ' 
is  used  in  the  Constitution.  The  words 
which  it  does  employ,  moreover,  are  un- 
mistakably clear  in  the  intent  of  its  rec- 
ognition. The  language  of  the  English 
law  is,  in  substance,  that  the  Crown  may 
grant  or  confer  upon  the  inventor  a  pat- 
ent, subject  to  the  conditions  and  limita- 
tions which  attach  by  implication  to 
grants  from  the  Crown.  The  language  of 
the  Constitution,  on  the  contrary,  confers 
upon  Congress  the  power  of  'securing 
*  *  *  to  inventors  the  exclusive  right 
to  their  discoveries.'  Congress  are  not 
empowered  to  grant  to  inventors  a  favor, 
but  to  secure  to  them  a  right.  And  the 
term  'to  secure  a  right'  by  no  possible 
implication  carries  with  it  the  opposite 
power  of  destroying  the  right  in  whole  or 


in  part  by  appropriating  it  to  the  pur- 
poses of  government  without  complying 
with  that  other  condition  of  the  Constitu- 
tion, the  making  of  '  just  compensation.' 
Neither  does  the  term  'the  exclusive 
'  right '  admit  of  the  implication  that  with 
regard  to  such  patented  articles  as  the 
government  may  need  the  right  shall  not 
be  exclusive.  The  transfer  of  the  power 
from  the  executive  to  the  legislature;  the 
abandonment  of  the  terms  'grant'  and 
'patent;'  the  substitution  of  the  words 
'  secure,1  '  right '  and  '  exclusive;'  the  ab- 
sence of  an  express  reservation  which  at 
common  law  attaches  to  favors  of  the 
Crown  or  is  inferable  from  the  terms 
'  grant '  and  '  patent,'  are  facts  which  com- 
bine to  demonstrate  that  the  framers  of 
the  Constitution  designed  to  place  the 
work  of  the  inventor  among  legal  rights, 
which,  when  properly  '  secured '  in  a  man- 
ner to  be  provided  by  law,  should  become 
property  in  the  eye  of  the  law  and  be  re- 
spected as  such  by  the  government  as  by 
the  citizen." 

The  United  States  have  no  more  right 
than  any  private  person  to  use  a  patented 
invention  without  license  of  the  patentee 
or  making  compensation  to  him.  Belknap 
l\  Schild,  (1896)  161  U.  S.  16,  16  S.  Ct 
443,  40  U.  8.  (L.  ed.)  599. 


IV.  Exclufliveness  of  Power  in  Congress 

No  state  can  limit,  control,  or  exercise  the  power  given  by  this  clause. 
WooUen  t>.  Banker,   (1877)  2  Flipp.   (U.  S.)   33,  30  Fed.  Cas.  No.  18,030. 

V.  Power  to  Define  Dedication 

Congress  has  authority  to  legislate  on  the  subject  of  literary  property, 
and  to  prescribe  the  terms  upon  which  copyrights  shall  be  granted,  and  it 
can  declare  what  sort  of  publications  of  a  literary  or  dramatic  work  shall 
constitute  a  dedication  to  the  public. 

Crowe  v.  Aiken,  (1870)  2  Biss.  (U.  S.)  208,  6  Fed.  Cas.  No.  3,441.  See  also 
Boucicault  t>.  Hart,   (1875)   13  Blatchf.   (U.  S.)   47,  3  Fed.  Caa.  No.  1,692. 


VI.  Power  to  Enact  Special  Statutes 
It  is  in  the  constitutional  power  of  Congress  to  make  special  grants  to 
inventors  or  to  authorize  them  to  be  issued  in  the  modes  provided. 
Bloomer  v.  Stolley,  (1850)  5  McLean   (U.  S.)   158,  3  Fed.  Cas.  No.  1,559. 

An  Act  of  Congress  operating  retrospectively  to  give  a  patent  on  an  inven- 
tion which,  though  made  by  the  patentee,  was  not  to  be  used  and  enjoyed 
by  the  community  at  the  time  of  the  passage  of  the  Act,  is  not  invalid.  The 
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power  is  general,  to  grant  to  inventors ;  and  it  rests  in  the  sound  discretion 
of  Congress  to  say  when  and  for  what  length  of  time  and  under  what  cir- 
cumstances the  patent  for  an  invention  shall  be  granted.  There  is  no 
restriction  which  limits  the  power  of  Congress  to  enact  where  the  invention 
has  not  been  known  or  used  by  the  public.  All  that  is  required  ic  that  the 
patentee  shall  be  the  inventor. 

Blanchard  v.  Sprague,  (1839)  3  Sumn.  (U.  S.)  535,  3  Fed.  Cas.  No.  1,518.  See 
also  Evans  v.  Eaton,  (1818)   3  Wheat.  454,  4  U.  S.  (L.  ed.)  433. 

Special  acts  for  the  relief  of  particular  inventors  may  be  passed  by  Congress. 
The  right  which  the  public  has  acquired  to  use  the  thing  invented,  by  reason 
of  the  applicant  for  a  patent  failing  to  do  something  prescribed  by  Con- 
gress, and  the  necessity  for  which  Congress  might,  by  previous  legislation, 
have  dispensed  with,  is  not  a  vested  right. 

Fire-Extinguisher  Case,   (1884)   21  Fed.  43. 

VII.    Power  to  Give  Inventor  Authority  to  Recall  Granted  Bights 

Prom  this  grant  of  power  it  does  not  follow  that  Congress  may,  from  time 
to  time,  as  often  as  it  thinks  proper,  authorize  an  inventor  to  recall  rights 
which  he  had  granted  to  others ;  or  reinvest  in  him  rights  of  property  which 
he  had  before  conveyed  for  a  valuable  and  fair  consideration. 

Bloomer  v.  McQuewan,  (1852)   14  How.  549,  14  U.  S.  (L.  ed.)  532. 

VUL    Relation  to  Power  over  Foreign  Commerce 

The  power  granted  to  Congress  by  this  clause  "  is  domestic  in  its  charac- 
ter, and  necessarily  confined  within  the  limits  of  the  United  States.  It  con- 
fers no  power  on  Congress  to  regulate  commerce,  or  the  vehicles  of  commerce 
which  belong  to  a  foreign  nation  and  occasionally  visit  our  ports  in  their 
commercial  pursuits.  That  power  and  the  treaty-making  power  of  the  gen- 
eral government  are  separate  and  distinct  powers  from  the  one  of  which  we 
are  now  speaking,  and  are  granted  by  separate  and  different  clauses,  and 
are  in  no  degree  connected  with  it.  And  when  Congress  are  legislating  to 
protect  fiuthors  and  inventors,  their  attention  is  necessarily  attracted  to  the 
authority  under  which  they  are  acting,  and  it  ought  not  lightly  to  be  pre- 
sumed that  they  intended  to  go  beyond  it,  and  exercise  another  and  distinct 
power,  conferred  on  them  for  a  different  purpose." 

Brown   t?.   Duchesne,    (1856)    19   How.  entering  our  ports,  which,  in  its  construc- 

195,  15  U.  S.    (L.  ed.)    595,  wherein  the  tion  or  equipment,  uses  any  improvement 

court  further  said:     "Congress  may  un-  patented  in  this  country,  or  may  prescribe 

questionably,  under  its  power  to  regulate  the    terms   and    regulations    upon   which 

commerce,  prohibit  any  foreign  ship  from  such  vessel  shall  be  allowed  to  enter.  Yet 
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it  may  perhaps  be  doubted  whether  Con-  partments  of  the  government,   or  which 

gress  could  by  law  confer  on  an  individual,  might  put  it  in  their  power  to  embarrass 

or   individuals,   a  right  which  would   in  our     commerce     and     intercourse     with 

any    degree     impair    the    constitutional  foreign  nations,  or  endanger  our  amicable 

powers  of  the  legislative  or  executive  de-  relations." 

IX.  Appeals  from  Commissioner  of  Patents 

An  Act  of  Congress  conferring  the  right  of  appeal  to  the  Court  of 

Appeals  of  the  District  of  Columbia  from  the  decisions  of  the  commissioner 

of  patents  is  not  unconstitutional  as  conferring  executive  power  upon  a 

judicial  body. 

U.  S.  v.  Duell,  (1899)  172  U.  S.  576,  19  S.  Ct.  286,  43  U.  S.  (L.  ed.)  559,  affirming 
U.  S.  v.  Seymour,  (1897)   10  App.  Cas.   (D.  C.)  294. 

X.  "To  Promote  the  Progress  of  Science  and  Useful  Arts  " 

This  power  is  given,  not  generally,  but  only  as  a  means  to  this  particular 
end,  "  to  promote  the  progress  of  science  and  useful  arts;"  hence  it 
expressly  appears  that  Congress  is  not  empowered  by  the  Constitution  to 
pass  laws  for  the  protection  or  benefit  of  authors  and  inventors  except  as  a 
means  to  "  promote  science  and  useful  arts." 

Martinetti  v.  Maguire,  (1867)  Deady  (U.  S.)  216,  16  Fed.  Cas.  No.  9,173. 

The  writings  of  authors  are  what  Congress  is  authorized  to  secure  to  them. 

Gilmore  t?.  Anderson,  (1889)   38  Fed.  847. 

As  to  what  may  be  copyrighted,  see  title  Copybight,  2  Fed.  Stat.  Ann.  256  et  aeq. 

Result  of  intellectual  labor. —  This  provision  evidently  has  reference  only  to 
such  writings  and  discoveries  as  are  the  result  of  intellectual  labor. 

Higgins  v.  Keuffel,  (1891)  140  U.  S.  431,  11  S.  Ct.  731,  35  U.  S.  (L.  ed.)  470, 
affirming  (1887)   30  Fed.  627. 

Must  be  an  invention. — The  beneficiary  must  be  an  inventor  and  must 
have  made  a  discovery.  It  is  not  enough  that  a  thing  shall  be  new,  in  the 
sense  that  in  the  shape  or  form  in  which  it  is  produced  it  shall  not  have  been 
before  known,  and  that  it  shall  be  useful ;  but  it  must,  under  the  Constitu- 
tion and  the  statute,  amount  to  an  invention  or  discovery. 

Vulcanized  Fiber  Co.  t\  Taylor,   (1891)   49  Fed.  745. 

As  to  what  may  be  patented,  see  title  Patents,  5  Fed.  Stat.  Axn.  409.  ' 

The  Constitution  does  not  limit  the  useful  to  that  which  satisfies  immediate 
bodily  needs,  and  painting  and  engraving  not  intended  for  a  mechanical  end 
are  among  the  useful  arts,  the  progress  of  which  Congress  is  empowered  by 
the  Constitution  to  promote. 

Bleistem  v.  Donaldson  Lithographing  Co;,  (1903)  188  U.  S.  249,  23  S.  Ct  298 
47  U.  S.   (L.  ed.)  460. 
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Liberal  construction  of  patents. —  Specifications  are* to  be  construed  liber-, 
ally,  in  accordance  with  the  design  of  the  Constitution  and  the  patent  laws 
of  the  United  States,  to  promote  the  progress  of  the  useful  arts,  and'  allow 
inventors  to  retain  to  their  own  use,  not  anything  which  is  a  matter  of  com- 
mon right,  but  what  they  themselves  have  created. 


Winans  f.  Denmead,  (1853)  15  How. 
341,  14  U.  S.  (L.  ed.)  717.  See  also 
Bossert  Electric  Constr.  Co.  v.  Pratt  Chuck 
Co.,  (1910)   179  Fed.  385.- 

In  dealing  with  the  question  of  inven- 
tion the  courts  should  take  a  broad  and 
liberal  view,  and  one  in  harmony  with 
the  intent  and  purpose  of  the  law.  Mc- 
Michael,  etc.,  Mfg.  Co.  v.  Stafford,  (1900) 
105  Fed.  380. 

From  the  language  and  intent  of  the 
power  given  to  Congress  by  this  clause, 
"to  promote  science  and  useful  arts," 
patents  are  clearly  entitled  to  a  liberal 
construction.  Formerly  in  England, 
courts  of  law  were  disposed  to  indulge  in 
a  very  close  and  strict  construction  of 
the  specification  accompanying  patents, 
and  expressing  the  nature  and  extent  of 
the  invention.  This  construction  seems  to 
have  been  adopted  upon  the  notion  that 
patent  rights  were  in  the  nature  of  mo- 
nopolies, and  therefore  were  to  be  narrowly 
watched,  and  construed  with  a  rigid  ad- 
herence to  their  terms,  as  being  in  deroga- 
tion of  the  general  rights  of  the  com- 
munity. At  present  a  far  more  liberal 
and  expanded  view  of  the  subject  is  taken. 
Patents  for  inventions  are  now  treated  as 
a  just  reward  to  ingenious  men,  and  as 
highly  beneficial  to  the  public,  not  only 
by  holding  out  suitable  encouragements 
to  genius  and  talents  and  enterprise,  but 
as  ultimately  securing  to  the  whole  com- 
munity great  advantages  from  the  free 
communication  of  secrets,  and  processes, 
and  machinery,  which  may  be  most  im- 
portant to  all  the  great  interests  of 
society,  to  agriculture,  to  commerce,  and 
to  manufactures,  as  well  as  to  the  cause 
of  science  and  art.  Blanchard  t\  Sprague, 
(1839)  3  Sumn.  (U.  S.)  535,  3  Fed.  Cas. 
Ko.  1,518. 

"  To  promote  the  progress  of  useful  arts 
is  the  interest  and  policy  of  every  en- 
lightened government.  It  entered  into  the 
views  of  the  framers  of  our  Constitution, 
and  the  power  'to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for 


limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings 
and  discoveries,'  is  among  those  exprensly 
given  to  Congress.  This  subject  was 
among  the  first  which  followed  the  organ- 
ization of  our  government.  It  was  taken 
up  by  the  first  Congress  at  its  second 
session,  and  an  Act  was  passed  author- 
izing a  patent  to  be  issued  to  the  inventor 
of  any  useful*  art,  etc.,  on  his  petition, 
*  granting  to  such  petitioner,  his  heirs, 
administrators,  or  assigns,  for  any  term 
not  exceeding  fourteen  years,  the  sole  and 
exclusive  right  and  liberty  of  making, 
using,  and  vending  to  others  to  be  used, 
the  said  invention  or  discovery.'  The  law 
further  declares  that  the  patent  '  shall  be 
good  and  available  to  the  grantee  or 
grantees  by  force  of  this  Act,  to  all  and 
every  intent  and  purpose  herein  con- 
tained.' The  amendatory  Act  of  1793  con- 
tains the  same  language,  and  it  cannot 
be  doubted  that  the  settled  purpose  of  the 
United  States  has  ever  been,  and  con- 
tinues to  be,  to  confer  on  the  authors  of 
useful  inventions  an  exclusive  right  in 
their  inventions  for  the  time  mentioned 
in  their  patent.  It  is  the  reward  stipu- 
lated for  the  advantages  derived  by  the 
public  for  the  exertions  of  the  individual, 
and  is  intended  as  a  stimulus  to  those  ex- 
ertions. The  laws  which  are  passed  to  give 
effect  to  this  purpose  ought,  we  think,  to 
be  construed  in  the  spirit  in  which  they 
have  been  made;  and  to  execute  the  con- 
tract fairly  on  the  part  of  the  United 
States,  where  the  full  benefit  has  been" 
actually  received ;  if  this  can  be  done  with- 
out transcending  the  intention  of  the 
whole  statute,  or  countenancing  acts  which 
are  fraudulent  or  may  prove  mischievous. 
The  public  yields  nothing  which  it  has 
not  agreed  to  yield ;  it  receives  all  which  it 
has  contracted  to  receive.  The  full  benefit 
of  the  discovery,  after  its  enjoyment  by  the 
discoverer  for  fourteen  years,  is  preserved; 
and  for  his  exclusive  enjoymenj;  of  it 
during  that  time  the  public  faith  is 
pledged."  Per  Marshall,  C.  J.,  in  Grant 
v.  Raymond,  (1832)  6  Pet.  240,  8  U.  S. 
(L.  ed.)   370. 


XL  "  For  Limited  Times  " 

1.    In  General. —  This  clause  contemplates  that  the  exclusive  right  of 
authors  and  inventors  to  their  respective  writings  and  discoveries  shall 
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exist  but  for  a  limited  period,  and  that  the  period  shall  be  subject  to  the 
discretion  of  Congress. 


Pennock  r.  Dialogue,  (1829)  2  PeL  16, 
7  U.  S.  (L.  ed.)  327. 

Congress  has  exclusive  right  to  limit 


the  time  for  which  patent  rights  shall  be 
granted.  Evans  c.  Robinson,  (1813) 
Bnin.  CoL  Cas,  (U.  S.)  400,  8  Fed.  Cas. 
No.  4,571. 


2.  Power  to  Provide  for  Extension. —  The  grant  of  an  exclusive  privilege 
to  an  invention  for  a  limited  time  does  not  imply  a  binding  and  irrevocable 
contract  with  the  people,  that  at  the  expiration  of  the  period  the  invention 
shall  become  their  property.  The  government  has  a  perfect  right  to  renew 
the  grant  at  the  end  of  the  period  or  to  refuse  to  do  so ;  and  in  the  latter 
case,  it  is  a  matter  of  course  that  the  invention  may  be  used  by  any  person 
who  chooses  to  do  so.  In  like  manner  Congress  may  renew  a  patent  right  or 
decline  to  do  so. 


Evans  v.  Eaton,  (1816)  Pet.  (C.  C.) 
322,  8  Fed.  Cas.  No.  4,559,  reversed  on 
other  grounds  in  (1818)  3  Wheat.  454, 
4  U.  8.  (L.  ed.)  433.  See  also  Evans  v. 
Robinson,  (1813)  Bran.  CoL  Cas.  (U.  S.) 
400,  8  Fed.  Cas.  No.  4,571;  Blanchard  v. 
Haynes,  (1848)  6  West  L.  J.  82,  3  Fed. 
Cas.  No.  1,512. 

Extension  of  renewed  patent.— CongTess 
may  grant  the  extension  of  a  renewed 
patent.  Bloomer  v.  Stolley,  (1850)  5  Mc- 
Lean (U.  S.)  158,  3  Fed.  Cas.  No.  1,559. 

Congress  has  power,  after  a  patent  has 
expired,    to    provide    for    its    extension. 


Jordan  t>.  Dobson,  (1870)  2  Abb.  (U.  S.) 
398,  13  Fed.  Cas.  No.  7,519,  in  which  case 
the  court  said,  referring  to  the  power 
given  to  Congress  by  this  clause:  "  This 
is  a  large  power.  It  is  not  said  when 
those  limited  times  shall  commence,  how 
lorn;  they  shall  continue,  or  when  they 
shall  end.  All  that  is  left  to  the  discre- 
tion of  Congress.  I  see  no  reason  why, 
under  this  commission,  Congress  may  not 
secure  to  an  inventor  an  exclusive  right 
to  his  invention  for  a  limited  period,  be- 
ginning at  any  time  after  the  invention 
was  made,  and  after  it  became  publicly 
known." 


3.  Power  to  Preserve  Extended  Bights  to  Assignee. —  Congress  has 
power  to  preserve  the  rights  and  privileges  in  an  extended  term  to  assignees 
of  patents,  as  incidental  to  the  general  power  conferred  by  this  clause. 


Blanchard's  Gun-Stock  Turning  Factory 
v.  Warner,  (1846)  1  Blatchf.  (U.  S.)  258, 
3  Fed.  Cas.  No.  1,521,  the  court  saying: 
"The  assignees  of  the  original  patentee 
are  frequently  most  instrumental  in  put- 
ting the  invention  into  general  use,  and 
bringing  it  successfully  before  the  public, 
by  the  expenditure  of  their  time  and 
money.  More  than  half,  probably,  of  the 
useful  patented  inventions  have  been  thus 
brought  into  general  public  use,  the  suc- 
cessful results  operating,  directly  or  indi- 
rectly, for  the  benefit  and  interest  of  the 
patentees.  Considerations  of  this  kind 
may  well  be  taken  into  account  by  Con- 
gress, and  weight  be  given  to  them  in 
granting  extensions.  Congress  save  the 
respective  interests  of  the  patentee  and  his 
assignees,  by  qualifying  the  new  grant, 
Relieving  that  in  truth  the  assignees  have 


expended  time  and  money  to  a  much 
greater  extent  than  they  have  received 
remuneration;  and  although  this  would 
not  authorize  them  to  renew  the  grant  to 
assignees,  as  no  such  power  exists  in  the 
Constitution,  still,  in  exercising  the  power 
in  favor  of  the  inventor,  it  would  perhaps 
be  going  too  far  to  say  that  they  have 
no  right  to  regard  incidentally  the  in- 
terests of  the  meritorious  assignee.  With- 
out the  power  of  thus  qualifying  their 
grant,  Congress  would  be  under  the  ne- 
cessity, oftentimes,  of  denying  altogether 
any  extension.  A  just  view  of  the  rights 
of  all  parties  may  require  that  assignees 
should  be  protected  in  their  interests,  if 
the  patent  be  renewed."  See  Blanchard 
v.  Whitney,  (1855))  3  Blatchf.  (U.  S.) 
307,  3  Fed.  Cas.  No.  1,519, 
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XII.  "  To  Authors  and  Inventors  " 

It  is  only  to  "  authors  and  inventors,"  or  to  persons  representing  the 
author  or  inventor,  that  Congress  is  authorized  by  the  Constitution  to  grant 
a  copyright.  The  right  of  any  other  person  than  the  author  or  inventor 
must  therefore  be  purely  a  secondary  and  derivative  one,  and  in  enforcing 
any  alleged  copyright  such  a  person  must  show  an  exclusive  right  lawfully 
derived  from  the  author  or  inventor. 

Yuengling  v.  Schile,  (1882)  12  Fed.  97.       17  Fed.  603,  reversed  on  the  construction 

of  the  penal  Btatute,  Thornton  v.  Schrie- 

Grant  of  copyright  to  "proprietor."—      ber,  (1888)   124  U.  S.  612,  8  S.  Ct.  618, 
Whether  an  Act  of  Congress  can  secure  a       31    U.   S.    (L.   ed.)    577.     See  also  title 
copyright  to  a  firm  composed  of  several       Copyright,  vol.  2,  p.  543. 
persons,  see  Schrieber  i\  Thornton,  (1883) 

Power  to  determine  who  was  author  or  inventor. —  Without  inquiring 
whether  Congress,  in  the  exercise  of  its  power  to  secure  "  for  limited  times 
to  authors  and  inventors  the  exclusive  right  to  their  respective  writings  and 
discoveries,"  may  decide  the  fact  that  an  individual  is  an  author  o* 
inventor,  the  court  can  never  presume  Congress  to  have  decided  that  ques- 
tion in  a  general  Act,  the  words  of  which  do  not  render  such  a  construction 
unavoidable. 

Evans  v.  Eaton,  (1818)  3  Wheat.  513,  4  U.  S.  (L.  ed.)  433. 

The  legislation  based  on  this  provision  regards  the  right  of  property  in  the 
inventor  as  the'medium  of  the  public  advantage  derived  from  his  invention ; 
so  that  in  every  grant  of  the  limited  monopoly  two  interests  are  involved, 
that  of  the  public,  who  are  the  grantors,  and  that  of  the  patentee.  There  are 
thus  two  parties  to  every  application  for  a  patent,  and  more,  when,  as  in 
case  of  interfering  claims  or  patents,  other  private  interests  compete  for 
preference. 

Butterworth  v.  U.  S.,  (1884)  112  U.  S.  50,  5  S.  Ct.  25,  28  U.  S.  (L.  ed.)  656, 

XHI.  "  Writings  " 

A  statute  authorizing  the  copyright  of  photographs  is  valid. 

Burrow-Giles  Lithographic  Co.  v.  Sarony,  (1884)  111  U.  S.  53,  4  S.  Ct.  279,  28  U.  S. 
(L.  ed.)  349. 

XIV.  State  Taxation  and  Regulation 

1.  Taxation  of  Patents  and  Copyrights  —  a.   Of   the  Incorporeal 

Rights. —  The  patent  right  itself,  i.  e.,  the  right  to  exclude  all  others  from 

manufacture,  use,  or  sale  of  the  invention  or  discovery,  which  is  a  grant  by 

the  United  States,  cannot  be  taxed  by  a  state.    If  the  authority  to  tax  such 
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a  right  of  exclusion  exists  at  all,  the  limitation  upon  its  exercise  must 
depend  alone  upon  the  constitutions  and  laws  of  the  several  states,  and  such 
an  authority  is  utterly  inconsistent  with  the  grant  of  the  patent  right  which 
is  by  the  Constitution  of  the  United  States  given  exclusively  to  Congress. 


In  re  Sheffield,  (1804)  64  Fed.  836. 

Patent  rights  are  not  taxable  by  the 
states. — There  is  a  distinction  between 
the  right  to  property  in  the  physical  sub- 
stance that  is  the  fruit  of  discovery,  and 
the  right  of  discovery  itself.  People  v. 
Assessors,  (1808)  156  N.  Y.  418,  61  N.  E. 
269,  42  L.  R.  A.  290,  quoting  from  M'Cul- 
loch  v.  Maryland,  (1819)  4  Wheat.  432, 
4  U.  S.  (L.  ed.)  679,  wherein  Marshall, 
O.  J.,  said :  "  If  the  states  may  tax  one 
Instrument,  employed  by  the  government 
in  the  execution  of  its  powers,  they  may 
tax  any  and  every  other  instrument. 
They  may  tax  the  mail;  they  may  tax 
the  mint;  they  may  tax  patent  rights; 
they  may  tax  the  papers  of  the  custom 
house;  they  may  tax  judicial  process; 
they  may  tax  all  the  means  employed  by 
the  government,  to  an  excess  which  would 
defeat  all  the  ends  of  government." 

A  patent  is  an  incorporeal  right  —  a 
franchise,  conferred  by  the  sovereign  power 


upon  the  patentee.  It  is  personal  to  him, 
and  until  he  is  divested  of  the  title  thereto, 
like  other  personal  rights  it  attends  his 
person  and  exists  where  he  is  or  where 
he  puts  it  to  use;  and  the  patents  owned 
by  a  corporation  may  be  included  in  the 
capital  of  a  corporation  to  be  estimated 
for  taxation.  People  v.  Campbell,  (1893) 
138  N.  Y.  547,  34  N.  E.  370,  20  L.  R.  A. 
453. 

No  tax  can  be  imposed  by  state  laws 
upon  patent  rights  granted  by  the  United 
States,  and  the  capital  stock  of  a  corpora- 
tion, issued  for  patent  rights  merely,  and 
not  for  tangible  property  or  goods  manu- 
factured under  such  patent  rights,  is  not 
taxable  by  the  state.  Com.  t\  Philadel- 
phia Co.,  (1893)  157  Pa.  St.  527,  27  Atl. 
378.  See  also  Com.  v.  Westinghouse  Elec- 
tric, etc.,  Co.,  (1892)  151  Pa.  St.  265, 
24  AtL  1107,  1111. 


Copyrights  are  federal  grants  of  privileges  and  cannot  be  included  in 
valuation  for  assessment  purposes. 

People  v.  Roberts,  (1899)   159  N.  Y.  75,  53  N.  E.  685,  45  L.  R.  A.  126. 

b.  Of  the  Patented  Articles. —  The  grant  of  patent  rights  is  given  by 
the  United  States  subject  to  the  exercise  of  the  police  power  of  the  several 
states  of  the  Union,  and  the  patented  articles  are  subject  to  the  taxing  power 
of  the  several  states,  if  there  be  no  discrimination  in  such  taxation  as 
between  other  property  in  the  state  and  the  patented  article  or  thing. 


In  re  Sheffield,  (1894)  64  Fed.  836. 

A  municipal  ordinance,  providing  that 
"no  person  shall  hawk  or  peddle  any 
meat,  goods,  wares,  or  merchandise  from 
door  to  door  within  the  limits  of  the  city 
of  Coldwater  without  a  license  from  the 
mayor/1  as  applied  to  the  sale  of  patented 
articles,  is  not  an  interference,  with  the 


power  of  Congress  to  grant  exclusive 
rights  to  patentees  to  make  and  sell  their 
inventions,  and  an  encroachment  upon  the 
rights  which  the  patent  assures  to  the 
patentees,  but  is  a  police  regulation,  made 
under  the  general  police  authority  of 
the  state.  People  t>.  Russell,  (1883)  49 
Mich.  618,  14  N.  W.  568,  43  Am.  Rep. 
478. 


The  stock  in  a  corporation,  by  means  of  which  the  corporation  secured 
patented  articles  needed  in  its  business,  is  not  an  investment  in  patent 
rights,  but  in  instruments  that  enter  into  and  form  part  of  its  plant,  and  is 
subject  to  state  taxation.  The  exclusive  right  secured  to  the  inventor  by 
letters  patent  is  an  incorporeal  right,  clearly  distinguishable  from  the 
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ownership  of  the  instrument  or  appliance  manufactured  under  and  by 
virtue  of  that  right. 

Com.   v.   Central  Dist.,  etc.,  Tel.   Co.,  of  a  corporation  for  purposes  of  taxation, 

(1891)    145  Pa.  St.  121,  22  Atl.  841,  27  the  corporation   is  not  entitled   to  have 

Am.    St.    Rep.    677.     See    also    Com.    v.  the  assessment  limited  to  the  value  of  the 

Edison    Electric   Light    Co.,    (1891)     145  property  other  than  the  patents  granted 

Pa.  St.  131,  22  Atl.  841,  845,  27  Am.  St.  by  the  United  States.     Crown  Cork,  etc., 

Rep.  683.  Co.  r.  State,   (1898)   87  Md.  695,  40  Atl. 

1074,  67  Am.  St.  Rep.  371,  53  L.  R.  A. 

In  the  assessment  of  the  capital  stock  417. 

c.  License  Tax  on  Sale  op  Patent  Bights. — A  state  has  no  right  to 
impose  a  license  or  privilege  tax  on  a  sale  of  a  patent  right.  The  right  of  a 
patentee  to  sell  or  assign  his  privilege,  granted  to  him  by  the  United  States 
for  the  period  fixed  in  his  letters  patent,  is  beyond  state  control  or 
regulation. 

State  v.  Butler,  (1879)  3  Lea  (Tenn.)  matter  of  the  use  or  sale  of  the  article 

223.  which  is  brought  into  existence  by  virtue 

of  the  application  of  the  patented  process, 

A  Kentucky  statute  which  requires  the  it  is  an  invasion  of  national  authority  for 

patentee  or  his  vendee  or  assignee  to  first  the  legislature  of  a  state  to  make  a  law 

procure  and  pay  for  a  license  before  he  is  which  requires  the  patentee  or  his  vendee 

authorized  to  vend  his  patent  right,  or  to  first  procure  and  pay  for  a  license  to 

territory  for  the  sale,  use,  or  manufacture  sell  his  right  —  in  his  discovery  —  his  in- 

of  his  patent  right,  is  in  conflict  with  the  tangible  right  —  or  the  territory  in  which 

law  of  Congress  and  void.     Com.  v.  Petty,  such  right  is  granted.     In  so  far  as  the 

(1895)   96  Ky.  463,  29  S.  W.  291,  29  L.  statute  attempts  this  it  is  in  conflict  with 

R.  A.  786,  the  court  saying:    "While  the  the  law  of  Congress." 
states  have  jurisdiction  to  legislate  on  the 

Discriminating  tax. —  Statutes  which  require  the  payment  of  a  license  tax 
and  the  obtaining  of  a  license  from  the  county  court  of  the  county  by  ped- 
dlers before  they  can  sell,  or  offer  for  sale,  a  patent  right,  or  any  territory 
covered  by  such  patent  right  which  has  been  granted  by  the  United  States, 
but  makes  a  discriminating  tax  by  requiring  the  payment  of  a  license  tax 
in  double  the  amount  required  for  peddling  goods,  merchandise,  and  other 
property,  are  invalid. 

In  re  Sheffield,  (1894)  64  Fed.  833. 

2.  Prescribing  Form  of  Note  for  Purchase  of  Patent  Bight. — A  state 
statute  providing  that  "  any  vendor  of  any  patented  machine,  implement, 
substance,  or  instrument  of  any  kind  or  character  whatsoever,  when  the  said 
vendor  of  the  same  effects  the  sale  of  the  same  to  any  citizen  of  this  state  on 
a  credit,  and  takes  any  character  of  negotiable  instrument,  in  payment  of 
the  same,  the  said  negotiable  instrument  shall  be  executed  on  a  printed  form, 
and  show  upon  its  face  that  it  was  executed  in  consideration  of  a  patented 
machine,  implement,  substance  or  instrument,  as  the  case  may  be,  and  no 
person  shall  be  considered  an  innocent  holder  of  the  same,  though  he  may 
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have  given  value  for  the  same  before  maturity,  and  the  maker  thereof  may 
make  defense  to  the  collection  of  the  same  in  the  hands  of  any  holder  of  said 
negotiable  instrument,  and  all  such  notes  not  showing  on  their  face  for  what 
they  were  given  shall  be  absolutely  void,"  is  valid. 


Woods  v.  Carl,  (1906)  203  U.  S.  358, 
27  S.  Ct  99,  51  U.  S.  (L.  ed.)  219, 
affirming  75  Ark.  328,  87  S.  W.  621,  5 
Ann.  Cas.  423.  See  also  Allen  v.  Riley, 
(1906)  203  U.  S.  347,  27  S.  Ct.  95,  51 
U.  S.  (L.  ed.)  216,  8  Ann.  Cas.  137; 
Pegram  v.  American  Alkali  Co.,  (1903) 
122  Fed.  1000,  affirmed  on  other  grounds, 
(1903)  125  Fed.  577. 


•B 


An  Arkansas  statute  providing  that  the 
ayer  and  drawer  in  all  notes,  drafts,  and 
ills  of  exchange,  executed  or  drawn  in 
payment  of  any  patent  right  or  patent- 
right  territory,  shall  be  permitted  to  make 
all  the  defenses  against  any  assignee,  In- 
dorsee, holder,  or  purchaser  of  such  note, 
draft,  or  bill  of  exchange,  that  could  have 
been  made  against  the  original  payee, 
or  drawee,  whether  such  note,  draft*  or 
bill  of  exchange  be  assigned  or  transferred 
before  maturity  or  not,  does  not  violate 
this  clause.  Tilson  t.  Gatling,  (1895)  60 
Ark.  117,  29  S.  W.  35. 

An  Illinois  statute  providing  that  there 
shall  be  written  or  printed  in  every 
promise  or  obligation  in  writing,  the  con- 
sideration of  which,  in  whole  or  in  part, 
shall  be  a  patent  right,  the  words,  "  given 
for  a  patent  right/'  and  all  such  obliga- 
tions or  promises,  if  transferred,  shall  be 
subject  to  all  defenses,  as  if  owned  by  the 
original  promisee,  is  repugnant  to  and 
inconsistent  with  the  powers  exercised  by 
Congress  with  regard  to  patent  rights, 
and  cannot  be  upheld.  Holida  v.  Hunt, 
(1873)  70  111.  Ill,  in  which  case  the  court 
said:  "A  majority  of  the  court  are  of 
opinion  that,  while  it  is  undoubtedly 
within  the  power  of  the  legislature  to 
prescribe  the  form  and  declare  the  effect 
i  of  negotiable  instruments,  this  section 
cannot  be  regarded  as  limited  to  this 
object.  It  has  nothing  to  do  with  negoti- 
able instruments  in  general,  but  is  ex- 
clusively restricted  to  such  as  are  given 
in  whole  or  in  part,  for  a  patent  right, 
and  deprives  them  of  one  of  the  most 
important  attributes  of  negotiability.  It 
is  a  marked  discrimination  against  the 
traffic  in  patent  rights,  which  cannot  fail 
to  seriously  prejudice  and  impair  the 
rights  of  patentees  and  their  assignees. 
The  right  to  vend,  guaranteed  by  the  gen- 
eral government  to  patentees,  is  to  traffic 
and  sell  with  the  same  freedom  that  may 
be  exercised  in  regard  to  any  and  all 
other  property,  according  to  the  common 
and  usual  course  of  trade  and  business, 
and  whatever  tends  to  prevent  this,  neces- 


sarily tends,  to  that  extent,  to  destroy 
the  right  granted." 

An  Indiana  statute  providing  that  "  any 
person  who  may  take  any  obligation  in 
writing  for  which  any  patent  right,  or 
right  claimed  by  him  or  her  to  be  a  patent 
right,  shall  form  the  whole  or  any  part 
of  the  consideration,  shall,  before  it  is 
signed  by  the  maker  or  makers,  insert  in 
the  body  of  said  written  obligation,  above 
the  signature  of  said  maker  or  makers, 
in  legible  writing  or  print,  the  words 
'given  for  a  patent  right/"  is  clearly 
unconstitutional.  .  Castle  1>.  Hutchinson, 
(1885)  25  Fed.  394,  wherein  the  court 
said:  "It  is  claimed  that  these  cases 
[holding  the  statute  void]  are  incon- 
sistent with  \he  opinion  of  the  Supreme 
Court  of  the  United  States  in  Patterson 
v.  Kentucky,  (1878)  97  U.  S.  501.  But 
that  case  has  reference  to  local  restric- 
tions upon  the  sale  or  use  of  tangible 
property;  and,  notwithstanding  the  prop- 
erty was  manufactured  or  produced  under 
letters  patent,  it  was  held  that  the  en- 
forcement of  the  statute  of  the  state  inter- 
fered with  no  right  conferred  by  the  let- 
ters patent.  The  case  manifestly  has  no 
application  here;  the  notes  in  suit  having 
been  given,  not  for  tangible  property,  but 
for  a  right  in  letters  patent,  in  respect  to 
which  the  states  can  impose  no  restric- 
tions." 

An  Indiana  statute  requiring  the  inser- 
tion of  the  clause  "given  for  a  patent 
right,"  in  promissory  notes,  was  held  to 
be  valid.  New  p.  Walker,  (1886)  108 
Ind.  366,  9  N.  £.  386,  58  Am.  Hep.  40. 
See  also  Brechbill  v.  Randall,  (1885)  102 
Ind.  528,  1  N.  E.  362,  52  Am.  Rep.  695. 

An  Indiana  statute  requiring  the  words 
"  given  for  a  patent  right,"  to  be  inserted 
in  the  body  of  a  promissory  note,  was 
held  to  be  invalid.  Helm  v.  Huntington 
First  Nat.  Bank,  (1873)  43  Ind.  167. 

"The  Supreme  Court  of  Indiana,  after 
the  decision  in  Patterson  v.  Kentucky, 
(1878)  97  U.  8.  501,  affirmed  the  con- 
stitutionality of  the  Indiana  statute,  re- 
versing its  previous  decisions  to  the  con- 
trary founded  upon  Ex  p.  Robinson, 
(1870)  2  Biss.  (U.  S.)  309."  Herdic  v. 
Roessler,  (1888)  109  N.  Y.  132,  16  N.  E. 
198.. 

A  Kansas  statute  providing  that  it  is 
unlawful  for  any  person  to  sell  a  patent 
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right  in  any  county  of  the  state  without 
filing  with  the  clerk  of  the  district  court 
a  copy  of  the  letters  patent,  with  an 
affidavit  of  its  genuineness,  and  further 
providing  that  any  person  who  takes  a 
written  obligation  in  consideration  of  a 
patent  right  shall  insert  in  the  body  of  it 
the  words  "given  for  a  patent  right," 
does  not  trench  on  the  federal  power,  nor 
interfere  with  the  rights  secured  by  the 

Satentee  by  the  federal  law.  Mason  v. 
[cLeod,  (1896)  57  Kan.  108,  45  Pac.  76, 
7  Am.  St.  Rep.  327,  41  L.  R.  A.  548, 
wherein  the  court  said:  "  It  is  true  that 
no  state  can  interfere  with  the  right  of  a 
patentee  to  sell  and  assignee  his  patent, 
.  or  take  away  any  essential  feature  of  his 
exclusive  right.  The  provisions  in  ques- 
tion, however,  have  no  such  purpose  or 
effect.  They  are  in  the  nature  or  police 
regulations,  designed  for  the  protection  of 
the  people  against  imposition  and  fraud." 

A  Michigan  statute  which  requires  all 
notes  and  other  negotiable  or  assignable 
instruments,  the  consideration  of  which,  in 
whole  or  in  part,  consists  of  the  right  to 
make  use  of  or  vend  any  latent  invention, 
to  have  prominently  and  legibly  written  or 
printed  on  their  face  the  words  "  given  for 
patent  right,"  is  void.  Cranson  v.  Smith, 
(1877)  87  'Mich.  311,  in  which  case  the 
court  said:  "The  state  may  punish 
frauds  upon  its  citizens  committed  by  any 
manner  of  false  pretenses.  But  it  can- 
not lawfully  assume  that  the  rights 
granted  by  the  United  States  are  pre- 
sumably fraudulent,  nor  can  it  punish 
frauds  committed  by  persons  holding 
those  privileges  on  any  different  grounds 
from  others.  Such  presumptions  are  in 
plain  violation  of  every  principle  of  jus- 
tice and  constitutional  obligation." 

A  Nebraska  statute  which  provides  that 
"any  person  who  may  take  any  note,  or 
other  obligation  in  writing,  for  which  any 
patent  right  shall  form  the  whole  or  any 
part  of  the  consideration,  shall,  at  the 
time  of  the  writing  thereof,  insert  therein, 
in  the  body  of  the  instrument,  and  above 
the  signature  thereof,  in  prominent  and 
legible  writing,  or  print,  the  words  '  given 
for  a  patent  right,'  and  all  such  obliga- 
tions or  promises,  if  transferred,  shall  be 
subject  to  all  defense,  as  if  owned  by  the 
original  promisee,"  is  void.  Wilch  v. 
Phelps,  (1883)  14  Neb.  136,  15  N.  W.  361. 

A  New  York  statute  which  declares 
that  "whenever  any  promissory  note  or 
other  negotiable  instrument  shall  be  given, 
the  consideration  of  which  shall  consist, 
in  whole  or  in  part,  of  the  right  to  make, 
use,  or  vend  any  patent  invention  or  in- 
ventions claimed  or  represented  by  the 
vendor  at  the  time  of  the  sale  to  be 
patented,  the  words  'given  for  a  patent 
right'  shall  be  prominently   and  legibly 


written  or  printed  on  the  face  of  such  note 
■  or  instrument  above  the  signature  thereto; 
and  such  note  or  instrument  in  the  hands 
of  any  purchaser  or  holder  shall  be  sub- 
ject to  the  same  defenses  as  in  the  hands 
of  the  original  owner/'  is  valid.  The 
statute  does  not  make  the  note  illegal, 
although  the  statutory  words  are  omitted, 
nor  does  it  take  from  a  bona  fide  trans- 
feree for  value  before  maturity,  without 
notice  of  the  consideration,  the  protection 
accorded  to  commercial  paper  by  the  law 
merchant.  It  is  impossible  to  say  even 
that  the  statute  operates  to  the  disad- 
vantage of  the  patentee.  It  may  restrict 
the  currency  of  the  paper  taken  on  sales 
of  patent  rights,  but,  on  the  other  hand, 
it  may  facilitate  sales  by  inducing  con- 
fidence on  the  part  of  the  purchasers,  that 
they  will  be  protected  in  case  of  fraud 
or  other  defense.  Herdic  t>.  Roessler, 
(1888)  109  N.  Y.  131,  16  N.  E.  198, 
affirming  (1886)   39  Hun   (N.  Y.)    198. 

An  Ohio  statute  providing  that  "any 
note  the  consideration  for  which  shall  con- 
sist in  whole  or  in  part  of  the  right  to 
make,  use,  or  vend,  any  patent  invention 
or  inventions  claimed  to  be  patented  shall 
have  the  words  '  given  for  a  patent  right ' 
prominently  and  legibly  written  or  printed 
on  the  face  of  such  note  above  the  signa- 
ture, and  such  note  or  instrument  in  the 
hands  of  any  purchaser  .or  holder  shall 
be  subject  to  the  same  defenses  as  in  the 
hands  of  the  original  owner  or  holder,"  is 
void.  Any  interference  whatever  by  any 
state,  that  will  impair  the  right  to  make, 
use,  or  vend  any  patented  article,  or  the 
right  to  assign  the  patent  or  any  part  of 
it,  is  forbidden  by  the  highest  organic  law. 
Woollen  v.  Banker,  (1877)  2  Flipp.  (U. 
S.)  33,  30  Fed.  Cas.  No.  18,030. 

An  Ohio  statute  entitled  "An  Act  to 
regulate  the  execution  and  transfer  of 
notes  given  for  patent  rights,"  requiring 
the  words  "  given  for  a  patent  right "  to 
be  inserted  in  any  note  the  consideration 
for  which  was  an  interest  in  a  patented 
invention,  the  whole  purpose  of  which 
statute  was  to  enable  the  makers  of 
negotiable  instruments  given  for  patent 
rights  to  make  the  same  defense  tnereon 
against  any  holder  thereof  that  could  be 
made  against  the  original  holder  or  party 
to  whom  it  was  given,  was  held  to  be 
valid.  Tod  t>.  Wick,  (1881)  36  Ohio  St. 
382,  the  court  saying:  "No  injury  re- 
sults to  the  patentee  by  subjecting 
negotiable  paper  received  for  an  interest 
in  the  invention  to  the  same  defenses  in 
the  hands  of  an  indorsee  before  maturity, 
as  could  be  interposed  against  it  before 
it  was  negotiated.  If  the  patent  is  valid, 
and  there  is  no  fraud  in  its  sale,  there 
can  be  no  defense  to  the  note  in  an  action 
Against  the  maker  by  whomsoever  brought. 
Whoever  in  such  case  owns  the  note  may 
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fenses  as  if  in  the  hands  of  the  original 
owner  or  holder.'" 

A  Tennessee  statute  providing  "that 
hereafter  it  shall  be  unlawful  for  any 
person,  either  in  his  own  behalf  or  in  a 
representative  capacity,  to  take  or  receive 
for  the  8a le  of  a  patent  right,  or  any 
interest  therein,  a  note  or  other  written 
security,  given  for  such  right  or  any  in- 
terest therein,  unless  it  shall  clearly  ap- 
pear upon  the  face  of  the  note  or  other 
security  that  the  same  is  given  in  the 
purchase  of  a  patent  right  or  an  interest 
therein,"  is  valid.  "'  Since  the  passage  of 
the  Act,  as  before,  every  patentee  and 
every  assignee  of  a  patent,  or  interest 
therein,  may,  without  let  or  hindrance 
on  the  part  of  the  state,  make  as  many 
sales  as  he  can  find  purchasers,  and  at 
such  prices  and  on  such  terms  as  the 
contracting  parties  may  agree  upon.  No 
burden  is  placed  on  the  seller,  no  re- 
straint on  the  purchaser.  The  object  is 
not  to  restrict  or  impair  the  right  of  sale 
in  any  degree,  but  only  to  protect  pur- 
chasers in  some  measure  against  the  de- 
ceptive and  fraudulent  exercise  of  that 
right."  State  v.  Cook,  (1901)  107  Tenn. 
501,  64  S.  W.  720,  62  L.  R.  A.  174. 

Wisconsin. —  Would  be  disposed  to  hold 
the  statute  void.  State  r.  Lockwood, 
(1877)   43  Wis.  406. 


recover  its  full  amount.  And  whether  the 
note  is  negotiable  or  not,  is  quite  imma- 
terial. But  if  the  patent  is  worthless, 
and  consequently  furnishes  no  considera- 
tion for  the  note,  such  note  in  the  hands 
of  the  payee  is  void ;  and  if,  being  negoti- 
able, he  sells  or  transfers  it  to  an  innocent 
holder  before  maturity  for  value,  he,  by 
that  act,  perpetrates  a  fraud  upon  the 
maker,  for  which  he  is  liable  to  the  full 
extent  of  the  injury  caused  by  such  sale 
and   transfer." 

A  Pennsylvania  statute  entitled  "An 
Act  to  regulate  the  execution  and  transfer 
of  notes  given  for  patent  rights  "  is  valid. 
Haskell  v.  Jones,  (1878)  86  Pa.  St.  175, 
in  which  case  the  court  said  that  if  the 
Act  made  absolutely  void  all  such  notes 
in  which  the  words"  "  given  for  a  patent 
right"  are  not  prominently  and  legibly 
written  or  printed  on  the  face  of  such 
note  above  the  signature  thereto,  there 
would  be  great  reason  for  the  contention 
that  the  Act  was  unconstitutional  and 
voi<L  u  No  state  can  so  interfere  with 
the  right  of  a  patentee,  secured  to  him  by 
the  Acts  of  Congress,  to  sell  and  assign 
his  patent.  But  such  is  not  the  opera- 
tion of  the  Act,  according  to  its  letter 
and  spirit.  By  the  express  provision  of 
the  statute,  the  only  effect  of  the  insertion 
of  such  words  is  that  'such  note  or  in- 
strument in  the  hands  of  the  purchaser  or 
holder  shall  be  subject  to  the  same  de- 

3.  Imposing  Conditions  on  Sale  of  Patent  Rights.— A  statute  which  pro- 
vides that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to  offer 
to  sell  or  barter,  any  patent  right,  or  any  right  which  such  person  shall 
allege  to  be  a  patent  right,  in  any  county  within  this  state,  without  first 
filing  with  the  clerk  of  the  court  of  such  county  copies  of  the  letters  patent, 
duly  authenticated,  and  at  the  same  time  swearing  or  affirming  to  an  affi- 
davit, before  such  clerk,  that  such  letters  are  genuine,  and  have  not  been 
revoked  or  annulled,  and  that  he  has  full  authority  to  sell  or  barter  the  right 
so  patented,  which  affidavit  shall  also  set  forth  his  name,  age,  occupation, 
and  residence,  and,  if  an  agent,  the  name,  occupation,  and  residence  of  his 
principal.    A  copy  of  this  affidavit  shall  be  filed  in  the  office  of  said  clerk. 
and  said  clerk  shall  give  a  copy  of  said  affidavit  to  the  applicant,  who  shall 
exhibit  the  same  to  any  person,  on  demand/ '  is  not  invalid  as  requiring 
evidence  of  the  contract  beyond  that  provided  by  Congress  and  placing 
restrictions  upon  the  assignment  of  the  contract,  evidenced  by  the  patent, 
beyond  restrictions  established  by  Acts  of  Congress  and  therefore  in  dero- 
gation of  the  right  of  Congress  under  this  clause.    The  statute  affords  pro- 
tection to  purchasers,  while  it  imposes  no  unjust  burden  on  honest  dealers. 
It  deprives  the  owner  of  a  patent  of  no  right  or  immunity  justly  his  ova 
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nor  does  it,  in  any  just  sense,  discriminate  against  the  owners  of  patent 
rights. 


Reeves  v.  Corning,  (1892)  51  Fed.  783, 
as  to  an  Indiana  statute.  See  also  Breeh- 
bill  t\  Randall,  (1885)  102  Ind.  528,  1 
N.  E.  362,  52  Am.  Rep.  695;  overruling 
Grover,  etc.,  Sewing  Mach.  Co.  v.  Butler, 
(1876)  53  Ind.  454;  the  decision  in  Brech- 
bill  v.  Randall  was  bottomed  on  the 
ground  that  the  case  of  Ex  p.  Robinson, 
(1870)  2  Biss.  (U.  S.)  309,  20  Fed.  Cas. 
No.  11,932,  holding  the  above  statute  to 
be  unconstitutional,  is  in.  conflict  with 
the  case  of  Patterson  v.  Kentucky,  (1878) 
97  U.  S.  501,  24  U.  S.  (L.  ed.)   1115. 

An  Illinois  statute  making  it  unlawful 
for  any  person  to  sell,  barter,  or  offer  to 
sell  or  barter,  in  any  county  in  the  state, 
any  patent  right,  without  first  making 
the  affidavit  and  proof  required  by  the 
statute,  is  invalid,  as  a  state  has  no  right 
to  regulate  or  prohibit  the  sale  of  patent 
rights.  Hollida  t\  Hunt,  (1873)  70  111. 
110. 

An  Indiana  statute  requiring  "  an  affi- 
davit from  the  vendor  of  his  authority  and 
charging  him  with  the  duty  of  filing  a 
copy  of  the'  letters  patent,"  was  held  not 
to  be  in  conflict  with  this  clause.  New  t?. 
Walker,  (1886)  108  Ind.  366,  9  N.  E.  386, 
58  Am.  Rep.  40,  where  the  court  said :  "  In 
imposing  upon  vendors  of  patent  rights 
the  duty  of  filing  affidavits  and  copies  of 
letters  patent,  no  powers  vested  in  the  fed- 
eral government  are  usurped,  nor  are  the 
provisions  of  the  National  Constitution 
trenched  upon,  for  nothing  more  is  done 
than  to  prescribe  a  system  of  procedure 
for  the  protection  of  our  citizens  against 
imposition  and  fraud.  No  more  is  done 
by  that  part  of  the  statute  which  requires 
affidavits  and  copies  of  letters  patent  to 
be  filed,  than  to  establish  regulations  for 
the  government  of  the  sale  and  transfer 
of  a  peculiar  species  of  intangible  prop- 
erty, which,  in  its  very  nature,  is  so  es- 
sentially different  from  other  property 
that  it  must  necessarily  be  transferred  in 
a  different  manner.  The  regulations  es- 
tablished by  our  legislature  are  in  the 
nature  of  police  regulations;  their  pur- 
pose being  to  protect  our  people  from 
being  imposed  upon  by  men  who  have 
either  no  authority  to  sell  patent  rights 
or  no  patent  rights  to  sell." 

The  statute  is  an  attempt  on  the  part 
of  the  legislature  to  direct  the  manner  in 
which  patent  rights  shall  be  sold  in  the 
state;  to  prohibit  their  sale  altogether 
if  these  directions  are  not  complied  with, 
and  to  throw  burdens  on  the  owners  of 
this  species  of  property,  which  Congress 
has  not  seen  fit  to  impose  upon  them. 
Ex  p.  Robinson,   (1870)    2  Biss.    (U.  S.) 


309,  20  Fed.  Cas.  No.  11,932,  in  which 
case  the  court  said:  "The  property  in 
inventions  exists  by  virtue  of  the  laws 
of  Congress,  and  no  state  has  a  right  to 
interfere  with  its  enjoyment,  or  to  annex 
conditions  to  the  grant.  If  the  patentee 
complies  with  the  law  of  Congress  on  the 
subject,  he  has  a  right  to  go  into  the  open 
market  anywhere  within  the  United  States 
and  sell  his  property.  If  this  were  not 
so,  it  is  easy  to  see  that  a  state  could  im- 
pose terms  which  would  result  in  a  pro- 
hibition of  the  sale  of  this  species  of  prop- 
erty within  its  borders,  and  in  this  way 
nullify  the  laws  of  Congress,  which  reg- 
ulate its  transfer,  and  destroy  the  power 
conferred  upon  Congress  by  the  Constitu- 
tion. The  law  in  question  attempts  to 
punish  by  fine  and  imprisonment  a  pat- 
entee for  doing,  with  his  property,  what 
the  national  legislature  has  authorized 
him  to  do,  and  is,  therefore,  void." 

In  distinguishing  the  case  of  Castle  V. 
Hutchinson,  (1885)  25  Fed.  394,  where 
the  provision  of  the  statute  requiring  the 
seller  of  the  patent  to  write  the  words, 
"Given  for  a  patent  right,"  in  any  note 
given  for  a  patent  right,  and  making  the 
failure  to  do  so  a  criminal  offense,  was 
held  unconstitutional,  noted  supra,  p.  793, 
Prescribing  Form  of  Note  for  Purchase  of 
Patent  Right,  the  court,  in  Reeves  v.  Corn- 
ing, (1892)  51  Fed.  787,  said:  "This  de- 
cision may  well  be  supported  on  the 
ground  of  an  unjust  ana  unauthorized 
discrimination.  It  singles  out  notes  given 
for  patent  rights  from  the  common  mass 
of  such  property,  and  requires  them,  to 
be  valid,  to  show  on  their  face  the  nature 
of  their  consideration.  Such  discrimina- 
tion would  seem  to  render  the  second  sec- 
tion of  the  statute  unconstitutional.  If 
the  section  had  required  all  notes  to  ex- 
hibit on  their  face  the  consideration  for 
which  they  were  given,  a  very  different 
question  would  have  been  presented." 

A  Minnesota  statute  which  requires  of 
the  owners  of  patent  rights  the  perform- 
ance of  certain  acta  before  they  can  sell 
such  rights  within  the  state,  and  makes 
it  A  misdemeanor  to  sell  such  rights  with- 
out having  performed  such  acts,  is  void. 
Crittenden  v.  White,  (1876)  23  Minn.  25. 

A  Nebraska  statute  which  makes  it 
"  unlawful  for  any  person  to  sell  or  bar- 
ter, or  offer  to  sell  or  barter,  in  any 
county  within  this  state,  any  patent  right, 
or  any  right  claimed  by  such  person  to 
be  a  patent  right,"  without  having  first 
complied  with  the  requirements  of  the 
statute,  is  invalid.  Wilch  v.  Phelps, 
(1883)    14  Neb.  136,  15  N.  W.  361. 
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The  Supreme  Court  of  the  United  States,  in  sustaining  such  a  statute,  has 
said :  "  The  act  must  be  a  reasonable  and  fair  exercise  of  the  power  of  the 
state  for  the  purpose  of  checking  a  well-known  evil  and  to  prevent,  so  far  as 
possible,  fraud  and  imposition  in  regard  to  the  sales  of  rights  under  patents. 
Possibly  Congress  might  enact  a  statute  which  would  take  away  from  the 
states  any  power  to  legislate  upon  the  subject,  but  it  has  not  as  yet  done  so. 
It  has  simply  provided  that  every  patent,  or  interest  therein,  shall  be  assign- 
able in  writing,  leaving  to  the  various  states  the  power  to  provide  for  the 
safeguarding  of  the  interests  of  those  dealing  with  the  assumed  owner  of  a 
patent,  or  his  assignee.  To  deal  with  that  subject  has  been  the  purpose  of 
the  acts  passed  by  the  various,  states,  among  them  that  of  the  state  of 
Kansas,  and  we  think  that  it  was  within  the  powers  of  the  state  to  enact 
such  statute.' ' 

AUen  v.  Riley,  (1906)  203  U.  S.  347,  27  S.  Ct  95,  51  U.  S.  (L.  ed.)  216,  8  Ann.  Cas. 
137. 

4.  Prohibiting  Sale  of  Patented  Articles. — A  state  has  the  power  to 
prohibit  the  sale  of  substances  having  the  semblance  of  butter  or  cheese, 
but  not  wholly  made  from  pure  cream  or  milk,  unless  each  package  of  such 
substance  should  have  painted,  stamped,  or  marked  thereon,  in  the  manner 
prescribed  by  the  statute,  the  name  of  each  article  used  in  or  entering  into 
the  composition  of  such  substance  j  and  this  power  is  possessed  by  the  legis- 
lature over  the  sale  of  articles  protected  by  letters  patent  as  well  as  of  those 
not  thus  protected. 

Palmer  v.  State,  (1883)  39  Ohio  St.  posing  upon  their  sale  conditions  and  re- 
239,  wherein  the  court  said :  "  The  patent  strictions  not  placed  upon  the  sale  of  other 
laws  of  the  United  States  give  to  inventors  similar  articles;  but  the  sale  of  all  arti- 
the  exclusive  right  to  their  inventions,  but  cles  like  those  now  under  consideration, 
do  not  give  to  them  the  right  to  disregard  whether  patented  or  not,  may  be  re- 
laws  enacted  to  promote  the  welfare  of  stricted,  regulated,  or  forbidden,  when- 
the  whole  people.  The  state  cannot  dis-  ever  the  public  good  requires  such  re- 
criminate against  patented  articles  by  im-  striction,  regulation,  or  prohibition." 

5.  Control  of  Dangerous  Articles. —  The  exclusive  right  to  make,  use, 
and  vend  an  invention  or  discovery,  throughout  the  United  States  and  the 
territories  thereof,  given  by  Acts  of  Congress  enacted  under  this  clause,  is 
subject  to  the  general  powers  which  the  several  states  unquestionably  pos- 
sess over  their  purely  domestic  affairs,  whether  of  internal  commerce  or 
police. 

Patterson  v.  Kentucky,  (1878)  97  U.  S.  called  and  wherever  manufactured,  which 

503,  24  U.  S.   (L.  ed.)   1115,  holding  that  may  or  can  be  used  for  illuminating  pur- 

a  Kentucky  statute  regulating  the  in  spec-  poses,  shall  be  inspected  by  an  author- 

tion  and  gauging  of  oils  and  fluids,  the  ized  state  officer  before  being  used,  sold, 

product  of  coal,  petroleum,  and  oilier  bi-  or  offered  for  sale,  and  that  such  as  ignite 

tuminous  substances,  which  provides  that  or  permanently  burn  at  a  temperature  of 

such  oils  and  fluids,  by  whatever   name  one  hundred  and  thirty  degrees  Fahren- 
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heit  and  upwards  are  recognized  by  the  which  letters  patent  had  been  granted, 

statute  as  standard  oils,  while  those  which  "  It  is  not  to  be  supposed  that    Congress 

ignite  or  permanently  burn  at  a  less  tern-  intended  to  authorize  or  regulate  the  sale, 

perature  are  condemned  as  unsafe  for  il-  within  a  state,  of  tangible  personal  prop- 

lnminating  purposes,  is  an  ordinary  po-  erty  which  that  state  declares  to  be  un- 

lice  regulation  for  the  government  of  those  fit  and  unsafe  for  use,  and  by  statute  has 

engaged  in  the  internal  commerce  of  that  prohibited  from  being  sold  or  offered  for 

state,  and  controls  the  right  to  sell  oil  sale  within  her  limits."    Affirming  (1875) 

which  has  been  made  and  prepared  for  11  Bush   (Ky.)   311. 
sale  in  accordance  with  a  discovery  for 

The  sale  of  a  patented  article  or  machine  cannot  be  restricted  except  as  the 
production  and  sale  of  other  articles,  for  the  manufacture  of  which  no 
invention  or  discovery  is  patented  or  claimed,  may  be  forbidden  or 
restricted.  The  patent  for  a  dynamite  powder  does  not  prevent  the  state 
from  prescribing  the  conditions  of  its  manufacture,  storage,  and  sale  so  as 
to  protect  the  community  from  the  danger  of  explosion.  A  patent  for  the 
manufacture  and  sale  of  a  deadly  poison  does  not  lessen  the  right  of  the 
state  to  control  its  handling  and  use;  The  legislation  respecting  the 
articles,  which  the  state  may  adopt  after  the  patents  have  expired,  it  may 
equally  adopt  during  their  continuance.  It  is  only  the  right  to  the  inven- 
tion or  discovery  —  the  incorporeal  right — which  the  state  cannot  inter- 
fere with.    . 

Webber  *.  Virginia,  (1880)  103  U.  S.  347,  26  U.  S.  (L.  ed.)  565. 

6.  Copyright  of  State  Laws  and  Judicial  Decisions. —  The  provision  in  a 
state  constitution  ordaining  that  "  the  legislature  shall  provide  for  the 
speedy  publication  of  all  statute  laws,  and  of  such  judicial  decisions  as  it 
may  deem  expedient ;  and  all  laws  and  judicial  decisions  shall  be  free  for 
publication  by  any  person,' '  was  held  to  be  constitutional,  on  the  construc- 
tion that  the  provision  did  not  declare  that  when  one  person  had  performed 
the  labor  of  preparing,  and  incurred  the  expense  of  printing  from  manu- 
script, a  volume  of  reports,  any  other  person  should  be  at  liberty,  in  spite 
of  the  author  or  his  assignee,  to  intercept  and  appropriate,  or  destroy,  the 
just  rewards  of  the  enterprise,  by  rapaciously  seizing  upon  the  book  and 
reprinting  it,  but  that  the  right  to  engage  in  such  original  enterprises  should 
remain  common  to  all. 

Little  t>.  Gould,  (1851)  2  Blatchf.  (U.  S.)  165,  15  Fed.  Oaa.  No.  8,394. 

7.  Regulating  Use  and  Rental  of  Telephone  Instruments. —  While  letters 
patent  secure  a  monopoly  in  the  thing  patented,  so  that  the  right  to  make, 
vend,  or  use  the  same  is  vested  exclusively  in  the  patentee,  his  heirs  and 
assigns,  for  a  limited  period,  yet  a  right  to  make,  vend,  or  use  the  thing  in 
a  manner  which  would  be  unlawful  except  for  the  letters  patent  does  not 
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thereby  become  lawful,  under  the  Act  of  Congress,  and  beyond  the  power  of 
the  states  to  regulate  or  control.  Where  the  beneficial  use  of  patented  prop- 
erty, or  any  species  of  property,  requires  public  patronage  and  govern- 
mental aid,  as,  for  instance,  the  use  of  public  ways  and  the  exercise  of  the 
right  of  eminent  domain,  the  state  may  impose  such  conditions  and  regula- 
tions as  in  the  judgment  of  the  lawmaking  power  are  necessary  to  promote 
the  public  good. 

State  v.  Bell  Telephone  Co.,  (1880)  36  Rep.  201,  wherein  the  court  said:  "While, 
Ohio  St.  311,  holding  that  a  contract  be-  therefore,  it  is  true  that  letters  patent 
tween  a  telephone  company  and  the  owner  confer  upon  the  patentee  a  monopoly  to 
of  telephone  instruments,  to  the  effect  that  the  extent  of  vesting  in  him,  his  heirs 
in  the  use  of  such  instruments  by  the  and  assigns,  the  exclusive  right  to  make, 
company  discriminations  should  be  made  use,  and  vend  the  tangible  property 
as  between  telegraph  companies,  was  void  brought  into  existence  by  a  practical  ap- 
aa  against  public  policy,  as  declared  by  plication  of  the  discoverv  covered  by  let- 
state  statute.  ters  patent,  for  a  limited  time,  it  is  not 

true  that  such  exclusive  right  authorizes 

A  state  has  power  to  regulate  the  rental  the  making,  using,  or  vending  of   such 

of  patented  telephone  instruments,  and  an  tangible    property    in    a    manner    which 

Indiana  statute  entitled  "An  Act  to  reg-  would  be  unlawful  except  for  such  let- 

ulate  the  rental  allowed  for  the  use  of  ters  patent,  and  independently  of  state 

telephones,  and  fixing  a  penalty  for  its  legislation  and  state  control."     See  also 

violation,"   is   valid.     Hockett    v.    State,  Central  Union  Telephone  Co.  v.  Bradbury, 

(1885)   105  Ind.  251,  5  N.  E.  178,  55  Am.  (1885)    106  Ind.  9,  5  N.  E.  721. 


8.  Interference  with  Transactions  of  Foreign  Corporations. — No  state 
has  a  right  to  interfere  by  legislation  with  the  enjoyment  of  property  in 
inventions,  as  secured  by  letters  patent  of  the  United  States,  or  to  annex 
conditions  to  the  grant ;  and  no  state  legislation  should  be  so  construed  as  to 
interfere  with  the  enjoyment  of  such  property,  or  to  annex  conditions  to 
such  a  grant.  Where  a  foreign  corporation  is  the  owner,  either  as  patentee 
or  assignee,  of  letters  patent  issued  by  the  United  States,  and  the  transac- 
tions of  such  corporation,  in  a  state  other  than  that  of  its  creation,  are  con- 
nected with  the  manufacture,  use,  or  sale  of  the  invention  described  in  such 
letters  patent,  the  provisions  and  requirements  of  a  state  statute  respecting 
foreign  corporations  and  their  agents  do  not  apply  to  such  foreign  corpora- 
tion/or its  agents  in  the  state,  in  such  transactions. 

Crover,  etc.,  Sewing  Mach.  Co.  t?.  Butler,  (1876)   53  Ind.  459. 

9.  Administering  Patent  Medicines  by  One  Not  Qualified  to  Practice. — 

A  patent  securing  the  exclusive  right  of  preparing  and  mixing  medicines 
does  not  authorize  one  to  prescribe  and  administer  such  medicines  and 
receive  fees  therefor  who  is  not  qualified  to  practice  medicine  as  required 
by  state  statute. 

Jordan  t\  Dayton,   (1S31)   4  Ohio  295. 
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XV.  Trademarks 

Legislation  respecting  trademarks  is  not  authorized  by  this  clause.  The 
ordinary  trademark  has  no  necessary  relation  to  invention  or  discovery,  nor 
can  it  be  classified  under  the  head  of  writings  of  author.  While  the  word 
11  writings  "  may  be  liberally  construed,  as  it  has  been,  to  include  original 
designs  for  engravings,  prints,  etc.,  it  is  only  such  as  are  original,  and  are 
founded  in  the  creative  powers  of  tfie  mind.  The  writings  which  are  to  be 
protected  are  the  fruits  of  intellectual  labor,  embodied  in  the  form  of  books, 
prints,  engravings,  and  the  like.  The  trademark  may  be,  and  generally  is, 
the  adoption  of  something  already  in  existence  as  the  distinctive  symbol  of 
the  party  using  it.  At  common  law  the  exclusive  right  to  it  grows  out  of  its 
use,  and  not  its  mere  adoption. 

Trade-Mark   Cases,    (1879)    100   U.   S.  of   1870  was  beyond  the  power  of  Con- 

94,  25  U.  S.  (L.  ed.)  550.    See  also  Leid-  gress.     It  suggested  in  the  opinion  that 

ersdorf  v.  Flint,   (1878)    8  Biss.   (U.  S.)  under    the    'commerce    clause/    perhaps, 

327,    15   Fed.    Cas.   No.    8,219.      But   in  Congress  had  the  power  to  legislate  with 

U.  S.  t>.  Roche,  (1879)  1  McCrary  (U.S.)  reference    to    trademarks    used    in    com- 

385,  27  Fed.  Cas.  No.  16,180,  the  court  said  merce  between  this  country  and  foreign 

that  the  above  decision  did  not  impair  nations,  between  the  states,  and  with  the 

the  validity  of  a  decree  restraining  the  Indian  tribes.    Immediately  thereafter  the 

use    of    a    certain    trademark    or    label  Act  of  1881  was  passed  by  Congress,  pro- 

when  the  proceeding  was  not  instituted  viding  for  the  registering  of  trademarks 

under  the  statute,  but  was  a  bill  in  chan-  which  might  be  used  in  foreign  commerce 

eery  brought  to  protect  and  enforce  the  and  commerce  with  the  Indian   tribes." 

SlaintifTs  exclusive  right  of  property  in  U.  S.  v.  Koch,  (1889)   40  Fed.  250.    See 

ieir  trademark  as  that  right  exists  at  A.  Leschen,  etc.,  Rope  Co.  v.  Broderick, 

common  law.  etc.,  Rope  Co.,  (1906)  201  U.  S.  166,  26 

S.  Ct.  425,  50  U.  S.  (L.  ed.)  710. 
"In  what  is  known  as  the  Trade-Mark 
Cases,  reported  in   (1879)    100  U.  S.  82,  See  title  Trademarks,  vol.  9,  p.  746. 

the  Supreme  Court  decided  that  the  Act 

Incidental  protection  of  trademarks Section  3449  B.  S.,  providing  that 

"  whenever  any  person  ships,  transports,  or  removes  any  spirituous  or 
fermented  liquors  or  wines,  under  any  other  than  the  proper  name  or 
brand  known  to  the  trade  as  designating  the  kind  and  quality  of  the  con- 
tents of  the  casks  or  packages  containing  the  same,  or  causes  such  act  to  be 
done,  he  shall  forfeit  said  liquors  or  wines,  and  casks  or  packages,  and  be 
subject  to  pay  a  fine  of  five  hundred  dollars/ '  is  not  invalid  as  an  attempt 
to  legislate  for  the  protection  of  trademarks.  The  section  seems  to  be  well 
adapted  to  facilitate  the  administration  of  the  internal  revenue  system. 
As  a  part  of  that  system,  it  was  within  the  power  of  Congress  to  enact  it, 
and  it  should  not  be  held  unconstitutional  because  in  some  cases,  the  "  name 
or  brand,"  which  must  be  placed  upon  the  cask  or  package  in  order  truth- 
fully to  describe  the  contents,  happens  to  be  a  trademark,  which  might  thus 
incidentally  be  protected. 

U.  S.  v.  Loeb,  (1892)  49  Fed.  636. 
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11  The  Congress  shall  have  power    *     *     *     to  constitute  tribunals 
inferior  to  the  Supreme  Court." 

Duty  of  Congress  to  create  courts.  (See  also  under  sec.  1,  Art.  III.,  provicL 
ing  that  "  the  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish.'') —  Congress  is  bound  to  create  some  inferior 
courts,  in  which  to  vest  all  that  jurisdiction  which,  under  the  Constitution, 
is  exclusively  vested  in  the  United  States,  and  of  which  the  Supreme  Court 
cannot  take  original  cognizance.  It  might  establish  one  or  more  inferior 
courts,  and  might  parcel  out  the  jurisdiction  among  such  courts,  from  time 
to  time,  at  their  own  pleasure.  But  the  whole  judicial  power  of  the  United 
States  should  be  at  all  times  vested,  either  in  an  original  or  appellate  form, 
in  some  courts  created  under  its  authority. 

Martin  v.  Hunter,  (1816)  1  Wheat.  331,  4  U.  S.  (L.  ed.)  97,  reversing  Hunter  v. 
Martin,  (1813)  4  Munf.  (Va.)  1.    But  see  Johnson  v.  Gordon,  (1854)  4  Cal.  368. 

Power  to  authorise  issuance  of  writs. —  This  section  delegates  power  to  Con- 
gress to  organize  courts,  and  therein  delegates  to  Congress  power  both  to 
authorize  the  issue  and  to  suspend  the  issue  of  the  writ  of  habeas  corpus, 
because  that  is  a  judicial  writ,  and  the  power  to  organize  courts  includes  the 
power  of  determining  what  writs  they  may  issue,  or  not  issue,  from  time  to 
time;  hence  it  was  necessary  to  place  the  restriction  upon  the  power  thus 
delegated  to  Congress  to  legislate  for  the  courts  which  is  contained  in  sec- 
tion 9,  viz.,  that  Congress  should  not,  in  so  legislating,  withhold  from  them 
the  right  to  issue  the  well-known  judicial  writ  of  habeas  corpus,  etc. 

Warren  v.  Paul,  (1864)  22  Ind.  277. 

£8021 


ARTICLE  I,  SECTION  8 

"  The  Congress  shall  have  power  *  *  *  to  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  offenses  against  the  law 
of  nations." 

I.  Power  of  Congress  Generally,  803. 

II.  Protection  to  Commerce,  803. 

III.  Necessity  to  Name  Offenses,  803. 

IV.  Definitions  of  Offenses,  000. 

1.  Leaving  Offense  as  Defined  by  Law  of  Nations,  804. 

2.  Leaving  Courts  to  Give  Judicial  Definition,  804.' 
V.  Offenses  on  Vessel  Held  by  Pirates,  804. 

VI.  Murder  by  a  Foreigner  on  a  Foreign  Ship,  805. 
VII.  Counterfeiting  Foreign  Money,  806. 
VIII.  Counterfeiting  Securities  of  Foreign  Nation,  805. 
IX.  Counterfeiting  Notes  of  Foreign  Corporations,  805. 
X.  Suppression  of  Slave  Trade,  806. 
XI.  State  Jurisdiction,  806. 

1.  In  General,  806. 

2.  Counterfeiting  Foreign  Notes,  806. 

I.  Power  of  Congress  Generally 

The  right  of  Congress  to  define  and  punish  felonies  on  the  high  seas  is 
entirely  independent  of  any  powers  which  it  may  derive  from  the  declara- 
tion of  the  Constitution  (art.  3,  §  2,  cl.  1)  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction. 

Imbrovek  «.  Hamburg-American  Steam  Packet  Co.,  (1911)  190  Fed.  229. 

n.  Protection  to  Commerce 

This  is  not  the  only  clause  in  the  Constitution  that  gives  authority  to 
protect  the  commerce  of  the  United  States  by  penal  enactments.  Congress 
is  in  express  terms  vested  with  the  power  to  regulate  commerce  and  to  make 
all  laws  necessary  and  proper  to  carry  that  power  into  effect,  and  there  can 
be  no  doubt  that  the  legislature  is  thus  authorized  to  give  full  protection 
to  the  commerce  of  the  United  States  by  its  criminal  jurisprudence. 

Charge  to  Grand  Jury,  (1861)  2  Sprague  (U.  S.)  279,  30  Fed.  Oas.  No.  18,256. 

in.  Necessity  to  Name  Offenses 

While  Congress  is  given  the  power  to  define  and  punish,  it  is  not  neces- 
sary, in  order  to  make  a  valid  statute,  that  upon  the  face  of  the  statute  it 
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name  the  acts  denounced  as  offenses  against  the  law  of  nations.  It  is  enough 
if  the  statute  describes  the  act,  and  denounces  it  with  punishment,  and 
that  the  act  in  its  nature  comes  within  the  scope  of  international  obligations. 
U.  8.  p.  White,  (1886)  27  Fed.  203. 

IV.  Definitions  of  Offenses 

1.  Leaving  Offense  as  Defined  by  Law  of  Nations. —  An  Act  of  Congress 
providing  "  that  if  any  person  or  persons  whatsoever  shall,  upon  the  high 
seas,  commit  the  crime  of  piracy,  as  defined  by  the  law  of  nations,  and 
such  offender  or  offenders  shall  be  brought  into  or  found  in  the  United 
States,  every  such  offender  or  offenders  shall,  upon  conviction  thereof,  etc., 
be  punished  with  death,' '  is  not  unconstitutional  in  leaving  the  offense  to  be 
defined  by  the  law  of  nations. 

U.  S.  v.  Smith,   (1820)   5  Wheat.  157,  of  various  import  in  the  statute  law  of 

5  U.   S.    (L.  ed.)    57,  wherein  the  court  that  kingdom.     But  neither  the  common 

said:     "To  define  piracies,  in  the  sense  nor  the  statute  law  of  that,  or  of   any 

of  the  Constitution,  is  merely  to  enum-  other  nation,  ought  to  be  a  standard  for 

erate  the  crimes   which  shall   constitute  the  proceedings  of  this,  unless  previously 

piracy;   and  this  may  be  done  either  by  made  its  own  by  legislative  adoption.    The 

a  reference  to  crimes  having  a  technical  meaning  of  the  term,   as  defined  in   the 

name  and  determinate  extent,  or  by  enum-  codes  of  the  several  states,  would  be  as 

erating    the    acts   in    detail   upon   which  impracticable  as  the  former  would  be  a 

the  punishment  is  inflicted."  dishonorable  and  illegitimate  guide.      It 

is  not  precisely  the  same  in  any  two  of 

Federalist— The  definition  of  piracies  the  states,  and  varies  in  each  with  every 

might,  perhaps,  without  inconvenience,  be  revision   of   its   criminal   laws.     For   the 

left  to  the  law  of  nations;  though  a  legis-  sake  of  certainty  and  uniformity,  there- 

httive  definition  of  them  is  found  in  most  fore,  the  power  of  defining  felonies  in  this 

municipal  codes.    A  definition  of  felonies  case  was  in  every  respect  necessary  and 

on   the  high   seas  is  evidently   requisite.  proper.     Madison,  in  The  Federalist,  No. 

Felony   is   a   term   of   loose    significance,  XLTI. 
even  in  the  common  law  of  England,  and 

2.  Leaving  Courts  to  Give  Judicial  Definition. —  When  an  Act  of  Con- 
gress, making  it  an  offense  to  endeavor  to  make  a  revolt  on  the  high  seas, 
does  not  define  the  offense,  it  is  competent  for  the  court  to  give  a  judicial 
definition  of  it. 

U.  S.  v.  Kelly,  (1826)  11  Wheat.  417,  6  U.  S.  (L.  ed.)  508. 

Definition  of  rape — The  Act  of  Congress,  section  276  of  the  Criminal 
Code,  in  respect  to  rape  and  assault  with  intent  to  commit  that  crime,  is  now 
void  for  failure  to  define  what  constitutes  rape. 

Oliver  v.  U.  S.,  (1916)  230  Fed.  971. 

V.  Offenses  on  Vessel  Held  by  Pirates 
Murder  or  robbery  committed  on  the  high  seas  may  be  an  offense  cog- 
nizable by  the  courts  of  the  United  States,  although  it  was  committed  on 
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board  of  a  vessel  not  belonging  to  citiziens  of  the  United  States,  as  if  the 
vessel  had  no  national  character,  but  was  possessed  and  held  by  pirates, 
or  persons  not  lawfully  sailing  under  the  flag  of  any  foreign  nation. 

U.  S.  v.  Holmes,  (1820)   5  Wheat.  417,  6  IL  S.  (L..>ed.)   122. 

VI.  Murder  by  a  Foreigner  on  a  Foreign  Ship 

Murder  committed  at  sea  on  board  a  foreign  vessel  is  not  punishable  by 
the  laws  of  the  United  States  if  committed  by  a  foreigner  upon  a  foreigner, 
but  otherwise  as  to  piracy,  for  that  is  a  crime  within  the  acknowledged 
reach  of  the  punishing  power  of  Congress. 

U.  S.  v.  Bowers,   (1820)   5  Wheat.  198,  powers,  in  the   other  extend   it.     If,  by 

5  U.  S.    (L.  ed.)    64,  wherein  the  court  calling  murder  piracy,  it  might  assert  a 

said:     "Nor  is  it  any  objection  to  this  jurisdiction  over  that  offense  committed 

opinion,  that  the  law  declares  murder  to  by  a  foreigner  in  a  foreign  vessel,  what 

be  piracy.    These  are  things  so  essentially  offense  might  not  be  brought  within  their 

different  in  their  nature,  that  not  even  power   by  the   same  device?     The  most 

the  omnipotence  of  legislative  power  can  offensive    interference    with    the    govern- 

confound    or    identify   them.      Had    Con-  ments  of  other  nations  might  be  defended 

gress,    in    this   instance,   declared   piracy  on  the  precedent.     Upon  the  whole,  I  am 

to  be  murder,  the  absurdity  would  have  satisfied   that   Congress  neither  intended 

been  felt  and  acknowledged;  yet,  with  a  to  punish  murder   in   cases  with   which 

view   to   the   exercise   of   jurisdiction,   it  they  had  no  right  to  interfere,  nor  leave 

would  have  been  more  defensible  than  the  unpunished  the  crime  of  piracy  in  any 

reverse,  for  in  one  case  it  would  restrict  cases  in  which  they  might  punish  it." 
the  acknowledged  scope  of  its  legitimate 

VII.  Counterfeiting  Foreign  Money 

The  law  of  nations  requires  every  national  government  to  use  "  due  dili- 
gence "  to  prevent  a  wrong  being  done  within  its  own  dominion  to  another 
nation  with  which  it  is  at  peace,  or  to  the  people  thereof ;  and  because  of 
this  the  obligation  of  one  nation  to  punish  those  who  within  its  own  juris- 
diction counterfeit  the  money  of  another  nation  has  long  been  recognized. 

U.  S.  t?.  Arjona,  (1887)   120  U.  S.  484,  7  S.  Ct.  628,  30  U.  S.  (L.  ed.)   728. 

VIII.  Counterfeiting  Securities  of  Foreign  Nation 

Counterfeiting  the  securities  of  a  foreign  nation  comes  within  the  reach 
of  international  law,  and  an  Act  of  Congress  entitled  "An  Act  to  prevent 
and  punish  counterfeiting  in  the  United  States  of  notes,  bonds,  or  other 
securities  of  foreign  governments, ' '  is  valid. 

O.  S.  i?.  White,   (1886)   27  Fed.  201. 

IX.  Counterfeiting  Notes  of  Foreign  Corporation 

The  obligations  of  the  law  of  nations  include  the  punishment  of  counter- 
feiting notes  of  a  foreign  bank  or  corporation,  or  of  having  in  possession 
the  plates  from  which  may  be  printed  counterfeits  of  the  notes  of  foreign 
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banks  or  corporations,  whether  such  securities  are  national,  municipal,  or 
corporate. 

U.  S.  t>.  Arjona,  (1887)  120  U.  S.  483,  7  S.  Ct.  628,  30  U.  S.   (L.  ed.)   728. 

X.  Suppression  of  Slave  Trade 


Congress  has  power,  under  this  clause 
and  the  clause  giving  to  Congress  the 
power  to  regulate  commerce,  to  suppress 
the  slave  trade  by  passing  all  laws  neces- 


sary and  proper  for  that  purpose.  Charge 
to  Grand  Jury,  1 1859)  3  Phila,  (Pa.)  527, 
30  Fed.  Cas.  No.  18,269a. 


XI.  State  Jurisdiction 

1.  In  General. —  The  power  of  the  United  States  to  pass  and  enforce  a 
statute  protecting  rights  secured  by  the  law  of  nations  does  not  prevent  a 
state  from  providing  punishment  for  the  same  thing. 

U.  S.  v.  Arjona,  (1887)  120  U.  S.  487,  7  S.  Ot.  628,  30  U.  S.  (L.  ed.)  728. 

2.  Counterfeiting  Foreign  Notes. —  A  state  statute  under  which  a  person 
was  charged  with  having  knowingly,  wilfully,  unlawfully,  and  feloniously 
in  his  possession  a  certain  stamp,  block,  and  plate  made  use  of  in  counter- 
feiting bank  notes,  designed  and  engraved  for  the  purpose  of  striking  and 
printing  counterfeiting  bank  notes,  in  the  likeness  of  and  similitude  of  the 
genuine  five-pound  notes  of  the  Bank  of  England,  was  held  to  be  valid. 


People  v.  McDonnell,  (1889)  80  Cal. 
285',  22  Pac  190,  13  Am.  St.  Rep.  159, 
wherein  it  was  said:  "The  state  is  not 
inhibited  from  passing  laws  to  punish 
an  act  which  may  result  in  fraudulent  im- 
position upon  its  citizens,  because  the 
federal  government  has  the  exclusive  right 
to  punish  for  an  infraction  of  its  laws 
made  in  consequence  of  a  duty  it  owes 
under  the  law  of  nations.  The  act  is  the 
same  for  which  the  person  is  punished, 
but  the  laws  are  different  and  for  a  differ- 
ent purpose.  The  state  could  not  punish 
for  an  infraction  of  the  federal  statute, 
but  can  do  so  as  to  its  own  statutes, 
when  the  object  is  to  exercise  the  police 
power  which  appertains  to  it  under  the 


Constitution  of  the  United  States.  This 
is  not  an  attempted  nullification  of  a  fed-' 
eral  statute,  or  an  effort  to  enforce  it  in 
a  state  court;  it  is  a  law  to  prevent 
frauds  upon  the  citizens  of  the  state,  and 
has  nothing  to  do  with  the  purpose  of 
enforcement  of  the  federal  law."  Citing 
U.  S.  v.  Arjona,  (1887)  120  U.  S.  487, 
7  S.  Ct.  628,  30  U.  S.  (L.  ed.)  728,  in 
which  case  the  court  said  that  the  power 
to  enforce  such  a  statute  "does  not  pre- 
vent a  state  from  providing  for  the  pun- 
ishment of  the  same  thing;  for  here,  as 
in  the  case  of  counterfeiting  the  coin  of 
the  United  States,  the  act  may  be  an 
offense  against  the  authority  of  a  state 
as  well  as  that  of  the  United  States." 


ARTICLE  I,  SECTION  8 

11  The  Congress  shall  have  power  *  *  *  to  declare  war,  grant  letters 
of  marque  and  reprisal,  and  make  rules  concerning  captures  on  land 
and  water/9 

L  Plenary  Power  of  Congress,  807. 

II.  Exclusive  Power  op  Congress  to  Declare  War  or  Conclude 
Peace,  808. 

III.  Effect  of  Declaration  of  War,  808. 

1.  In  General,  808. 

2.  No  Confiscation  of  Enemy  Property  in  Absence  of  Statute,  808. 

3.  Reprisals,  808. 

IV.  Rights  of  Action  Between  Citizens  of  Belligerents,  809. 
V.  Power  to  Acquire  Territory,  809. 

VI.  Rules  of  Public  Law  Applicable  to  Civil  War,  810. 
VII.  Power  to  Repel  Invasions  and  Declare  War  Against  a  State, 

810. 
VIII.  Power  to  Seize  Property  for  War  Purposes,  811, 
IX.  Power  to  Confiscate  Enemy  Property,  811. 
X.  Right  to  Prize  Money,  813. 

XI.  Permitting  Partial  Intercourse  with  the  Enemy,  813. 
XII.  Power  to  Establish  Military  Tribunals  to  Try  Civilians,  813. 

XIII.  Power  to  Establish  National  Cemeteries,  814. 

XIV.  Limitation  of  Actions,  814. 

XV.  Court-Martial  for  Assassins  of  President,  815. 
XVI,  State  Non-intercourse  Act,  815. 
XVII.  State  Tax  on  Passengers,  815. 

I.  Plenary  Power  of  Congress 

The  rule  that  in  the  enforcement  of  provisions  guaranteeing  civil  rights 
Congress  is  limited  to  the  enactment  of  legislation  corrective  of  any  wrong 
committed  by  the  states  and  not  by  the  individuals,  does  not  apply  to  those 
cases  in  which  Congress  is  clothed  with  direct  and  plenary  powers  of  legis- 
lation over  the  whole  subject,  accompanied  with  an  express  or  implied 
denial  of  such  powers  to  the  states,  as  in  the  regulation  of  commerce  with 
foreign  nations,  among  the  several  states,  and  with  the  Indian  tribes,  the 
coining  of  money,  the  establishment  of  post  offices  and  post  roads,  the  declar- 
ing of  war,  etc.  In  these  cases  Congress  has  power  to  pass  laws  of  regulat- 
ing the  subjects  specified  in  every  detail,  and  the  conduct  and  transactions 
of  individuals  in  respect  thereof. 

Civil  Rights  Oaaes,  (1883)  109  U.  S.  18,  3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835. 
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n.  Exclusive  Power  of  Congress  to  Declare  War  or  Conclude  Peace 

The  existence  of  war  and  the  restoration  of  peace  are  to  be  determined  by 
the  political  department  of  the  government,  and  such  determination  is 
binding  and  conclusive  upon  the  courts,  and  deprives  the  courts  of  the 
power  of  hearing  proof  and  determining  as  a  question  of  fact  either  that 
war  exists  or  has  ceased  to  exist. 

Perkins  v.  Rogers,  (1871)  35  Ind.  167,  The  existence  of  a  condition  of  war 
wherein  it  was  said  that  the  war-making  must  be  determined  by  the  political  de- 
power  is,  by  the  Constitution,  vested  in  partment  of  the  government,  and  the 
Congress,  and  the  President  has  no  power  courts  will  take  judicial  notice  of  Buch 
to  declare  war  or  conclude  peace,  except  determination,  and  are  bound  by  it.  Jit  re 
as  he  may  be  empowered  by  Congress.  Wulzen,  (1916)  235  Fed.  362. 

in.  Effect  of  Declaration  of  War 

1.  In  General. —  When  Congress  declares  war,  by  that  declaration  it  puts 
in  force  the  laws  of  war ;  and  the  war  powers  of  the  government,  which  are 
not  to  be  exercised,  under  the  Constitution,  in  time  of  peace,  now  come  into 
full  force,  by  virtue  of  the  Constitution  and  are  to  be  exerted  by  the 
President  and  Congress.  After  the  declaration  of  war,  every  act  done  in 
carrying  on  the  war  is  an  act  done  by  virtue  of  the  Constitution,  which 
authorized  the  war  to  be  commenced.  Every  measure  of  Congress,  and 
every  executive  act  performed  by  the  President,  intended  and  calculated  to 
carry  the  war  to  a  successful  issue,  are  acts  done  under  the  Constitution ; 
whether  the  act  or  the  measure  be  for  the  raising  of  money  to  support 
armies,  or  &  declaration  of  freedom  to  fill  their  ranks  and  weaken  the 
enemy ;  whether  it  be  the  organization  of  military  tribunals-  to  try  traitors, 
or  the  destruction  of  their  property  by  the  advancing  army,  without  due 
process  of  law;  and  the  validity  of  such  acts  must  be  determined  by  the 
Constitution. 

McCormick  v.  Humphrey,  (1866)  27  Ind.  154. 

2.  No  Confiscation  of  Enemy  Property  in  Absence  of  Statute. — The 

power  of  confiscating  enemy  property  is  in  Congress,  and  a  declaration  of 
war  does  not,  in  itself,  enact  a  confiscation  of  the  property  of  the  enemy 
within  the  territory  of  the  United  States. 

Brown  i>.  U.  S.,   (1814)   8  Cranch  128,  of    that    property    which,    according    to 

3  U.  S.    (L.  ed.)    504,  in  which  case  the  modern  usage,  ought  not  to  be  confiscated, 

court  said:     "It  is  urged  that,  in  execut-  This  argument  must  assume  for  its  basis 

ing  the  laws  of  war,  the  executive  may  the  position  that  modern  usage  constitutes 

seize   and   the   courts   may   condemn    all  a  rule  which  acts  directly  upon  the  thing 

property  which,  according  to  the  modern  itself  by  its  own  force,  and  not  through 

law  of  nations,  is  subject  to  confiscation,  the  sovereign  power.    This  position  is  not 

although  it  might  require  an  Act  of  the  allowed.    This  usage  is  a  guide  which  the 

legislature   to   justify   the   condemnation  sovereign  follows  or  abandons  at  his  will. 
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The  rule,  like  other  precepts  of  morality,  rather  of  policy  than  of  law.  The  rule 
of  humanity,  and  even  of  wisdom,  is  ad-  which  we  apply  to  the  property  of  our 
dressed  to  tlie  judgment  of  the  sovereign ;  enemy  will  be  applied  by  him  to  the 
and  although  it  cannot  be  disregarded  by  property  of  our  citizens.  Like  all  other 
him  without  obloquy,  yet  it  may  be  dis-  questions  of  policy,  it  is  proper  for  the 
regarded.  The  rule  is,  in  its  nature,  consideration  of  a  department  whicji  can 
flexible.  It  is  subject  to  infinite  modifica-  modify  it  at  will;  not  for  the  considera- 
tion. It  is  not  an  immutable  rule  of  law,  tion  of  a  department  which  can  pursue 
but  depends  on  political  considerations  only  the  law  as  it  is  written.  It  is  proper 
which  may  continually  vary.  Commercial  for  the  consideration  of  the  legislature, 
nations,  in  the  situation  of  the  United  not  of  the  executive  or  judiciary."  See 
States,  have  always  a  considerable  quan-  also  McVeigh  v.  Old  Dominion  Bank, 
tity  of  property  in  the  possession  of  their  (1875)  26  Gratt.  (Va.)  199;  Hedges  v. 
neighbors.  When  war  breaks  out,  the  Price,  (1867)  2  W.  Va.  231,  and  also 
question,  what  shall  be  done  with  enemy  infar,  IX.  Power  to  Confiscate  Enemy 
property  in  our  country,   is   a.  question  Property,  p.  811. 

3.  Reprisal*. —  Reprisals  may  be  made  on  enemy  property  found  within 
the  United  States  at  the  declaration  of  war,  if  such  be  the  will  of  Congress, 
but  a  declaration  of  war  is  not  an  expression  of  its  will  to  that  effect. 

Brown  t?.  U.  S.,  (1814)  8  Cranch  (U.  S.)   127,  3  U.  S.  (L.  ed.)  504. 

IV.  Rights  of  Action  Between  Citizens  of  Belligerents 

A  declaration  of  war  by  competent  authority  puts  an  end  to  all  rights  of 
action  as  between  the  citizens  of  the  respective  belligerent  powers,  from  its 
date  to  the  conclusion  of  peace;  suspends  the  running  of  the  statute  of 
limitations,  and  also  the  running  of  interest  upon  debts  between  citizens  of 
the  respective  belligerents. 

Jackson  Ins.  Co.  v.  Stewart,  (1866)  1  Hughes  (U.  S.)  310,  13  Fed.  Gas.  No.  7,152. 

V.  Power  to  Acquire  Territory 

The  Constitution  confers  absolutely  on  the  government  of  the  Union  the 
powers  of  making  war  and  of  making  treaties,-  consequently  that  govern- 
ment possesses  the  power  of  acquiring  territory  either  by  conquest  or  by 
treaty. 

American  Ins.  Co.  v.  356  Bales  Cotton,  The  power  to  acquire  territory  by  Con- 

(1828    1    Pet.    541,    7    U.    S.    (L.    ed.)       gress    is    necessarily    implied    from    the 
2.43.  power  to  make  war.     Nelson  v.  U.   S., 

(1887)   30  Fed.  115. 

The  power  to  declare  war  was  not  conferred  upon  Congress  for  the  purposes  of 
aggression  or  aggrandizement,  but  to  enable  the  general  government  to 
vindicate  by  arms,  if  it  should  become  necessary,  its  own  rights  and  the 
rights  of  its  citizens.  A  war,  therefore,  declared  by  Congress,  can  never  be 
presumed  to  be  waged  for  the  purpose  of  conquest  or  the  acquisition  of 
territory;  nor  does  the  law  declaring  the  war  imply  an  authority  to  the 
President  to  enlarge  the  limits  of  the  United  States  by  subjugating  the 
enemy's  country.    The  United  States,  it  is  true,  may  extend  its  boundaries 
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by  conquest  or  treaty,  and  may  demand  the  cession  of  territory  as  the  condi- 
tion of  peace,  in  order  to  indemnify  its  citizens  for  the  injuries  they  have 
sufFered,  or  to  reimburse  the  government  for  the  expenses  of  the  war.  But 
this  can  be  done  only  by  the  treaty-making  power  or  the  legislative  author- 
ity, and  is  not  a  part  of  the  power  conferred  upon  the  President  by  the 
declaration  of  war. 


Fleming  v.  Page,  (1850)  6  How.  614, 
13  U.  S.  (L.  ed.)  276. 

As  a  limitation  upon  the  power  of  Con- 
gress, this  distinction  may,  practically,  be 
unimportant.  As  every  war  in  which. the 
country  may  he  engaged  must  be  regarded 
by  all  branches  of  the  government,  and 
even  by  neutrals,  as  a  just  war,  and  as 
nations  can  readily  cloak  a  spirit  of  ra- 
pacity and  aggression  under  professions 
of  justice  and  moderation,  it  is   at  all 


times  easy,  should  our  country  be  actu- 
ated by  such  a  spirit,  to  declare  an  ag- 
gressive war,  to  be  undertaken  in  self- 
defense  and  an  intended  conquest  to  be 
desired  only  as  a  compensation  for  past 
or  security  against  future  injuries.  But 
the  distinction  is  important  when  a  court 
is  asked  to  presume  that  conquest  was 
the  object  of  the  war.  Under  our  govern- 
ment, at  least,  such  a  presumption  can- 
not be  indulged.  U.  S.  v.  Castillero, 
( 1862)  2  Black  355, 17  U. S.  (L. ed.)  360. 


VI.  Rules  of  Public  Law  Applicable  to  Civil  War 

The  powers  given  by  this  clause  may  be  exercised  when  the  necessity  for 
their  exercise  is  called  out  by  domestic  insurrection  and  internal  civil  war. 


Tyler  v.  Defreee,  (1870)  11  Wall.  345, 
20  U.  S.  (L.  ed.)  161.  See  also  Miller 
v.  U.  8.,  (1870)  11  WaU.  292,  20  U.  S. 
(L.  ed.)   135. 

Rules  of  international  law  applicable  to 
civil  war. —  "  Were  the  rules  and  doctrines 
of  international  law  at  all  applicable  to 
this  conflict,  or  were  the  questions  arising 
out  of  it  to  be  wholly  determined  by  the 
municipal  law?  This  general  question 
first  came  before  the  Supreme  Court  in 
The  Brig  Amy  Warwick,  (1802)  2  Black 
(U.  S.)  635.  It  has  since  been  frequently 
before  that  tribunal.  See  The  Venice, 
(1864)  2  Wall.  (U.  S.)  258;  Mrs.  Alex- 
ander's Cotton,  (1864)  2  WaU.  (U.  S.) 
404;  The  Hampton,  (1866)  5  Wall.  (U. 
S.)  372;  The  WiUiam  Bagaley,  (1860)  5 
WaU.  (U.  S.)  377;  Ouachita  Cotton, 
(1867)  6  Wall.  (U.  S.)  521;  Hanger  v. 
Abbott,  (1867)  0  Wall.  (U.  S.)  532; 
CoppeU  v.  HaU,  (1868)  7  Wall.  (U.  S.) 
542;  McKee  v.  U.  S.,  (1868)  8  Wall. 
(U.  S.)  163;  The  Grapeshot,  (1869)  9 
Wall.  (U.  S.)  129.  These  cases  all  apply, 
or  declare  to  be  applicable,  to  the  Rebel- 
lion, the  general  doctrines  of  public  law 
which  govern  in  wars  between  independent 


nations.  Of  course,  the  authority  of 
Congress  to  modify  these  doctrines  as  ap- 
plied to  states  in  insurrection  and  the 
inhabitants  thereof  would  not,  probably, 
be  disputed.  In  determining  questions 
arising  out  of  the  RebeUion,  the  courts 
of  the  United  States  will  first  inquire 
what  legislation  has  the  Congress  of  the 
United  States  enacted  respecting  such, 
questions.  If  any,  the  courts  will  be 
governed  by  it  so  far  as  it  is  within 
the  constitutional  competency  of  Congress. 
If  none,  then  the  general  rules  and  doc- 
trines of  international  law  will  be  re- 
sorted to  by  the  courts  to  determine  the 
rights  of  the  parties.  What  exceptions  to 
the  application  of  these  rules  and  doc- 
trines, arising  out  of  the  peculiar  nature 
of  our  government  and  of  the  war,  must 
necessarily  or  should  properly  be  made, 
cannot  be  weU  determined  in  advance." 
Philips  *.  Hatch,  (1871)  1  DilL  (U.  S.) 
571,  19  Fed.  Cas.  No.  11,094. 

This  clause  relates  only  to  wars  with 
foreign  nations. —  Norris  v.  Doniphan, 
(1863)  4  Met.  (Ky.)  391,  holding  that 
it  had  no  reference  to  the  civil  war. 


VH.  Power  to  Repel  Invasions  and  Declare  War  Against  a  State 
By  the  Constitution,  Congress  alone  has  the  power  to  declare  a  national 
or  foreign  war.    It  cannot  declare  war  against  a  state,  or  any  number  of 
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states,  by  virtue  of  any  clause  in  the  Constitution.  The  Constitution  confers 
on  the  President  the  whole  executive  power.  He  is  bound  to  take  care  that 
the  laws  be  faithfully  executed.  He  is  commaiider-iri-chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  states  when 
called  into  the  actual  service  of  the  United  States. 

The    Brig    Amy    Warwick,     (1862)     2  It,    therefore,    becomes    the    duty    of    a 

Black  668,  17  U.  S.  (L.  ed.)  469.  people,  and  particularly  of  the  executive 

magistrate,   who   is   at   their   head,   and 

It  is  the  exclusive  province  of  Congress  commander-in-chief  of  the  forces  by  sea 
to  declare  war,  but  the  right  to  repel  in-  and  land,  to  repel  aggressions  and  in- 
vasions arises  from  self-preservation  and  vasions.  People  t\  Smith,  (U.  S.  Cir.  Ct. 
defense,  which  is  a  primary  law  of  nature  1806)  3  Wheel.  Crim.  (N.  Y.)  100,  27 
and  constitutes  part  of  the  law  of  nations.  Fed.  Gas.  No.  16,342. 


VIII.  Power  to  Seise  Property  for  War  Purposes 

The  power  given  by  this  clause  is  granted  in  the  largest  terms,  and  with- 
out any  expressed  limitation.  By  section  2  of  the  Act  of  March  3,  1863, 
providing  "  that  the  secretary  of  the  navy  or  the  secretary  of  war  shall 
be,  and  they,  or  either  of  them,  are  hereby  authorized  to  take  any  captured 
vessel,  any  arms  or  munitions  of  war,  or  other  material,  for  the  use  of  the 
government;  and  when  the  same  shall  have  been  taken,  before  being  sent 
in  for  adjudication,  or  afterwards,  the  department  for  whose  use  it  was 
taken  shall  deposit  the  value  of  the  same  in  the  treasury  of  the  United 
States,  subject  to  the  order  of  the  court  in  which  prize  proceedings  shall 
be  taken  in  the  case ;  and  when  there  is  a  final  decree  of  distribution  in  the 
prize  court,  or  if  no  proceedings  in  prize  shall  be  taken,  the  money  shall 
be  credited  to  the  navy  department,  to  be  distributed  according  to  law," 
the  authority  of  Congress  was  not  exceeded. 

Appropriation  of  Captured  Property  by  the  War,  etc,  Departments,  (1863)  10  Op. 
Atty.-Gen.  519. 

IX.  Power  to  Confiscate  Enemy  Property 

War  gives  to  the  sovereign  full  right  to  take  the  perspns  and  confiscate 
the  property  of  the  enemy  wherever  found.  The  mitigations  of  this  rigid 
rule,  which  the  humane  and  wise  policy  of  modern  times  has  introduced 
into  practice,  will  more  or  less  affect  the  exercise  of  this  right,  but  cannot 
impair  the  right  itself.  That  remains  undiminished,  and  when  the  sov- 
ereign authority  shall  choose  to  bring  it  into  operation,  the  judicial  depart- 
ment must  give  effect  to  its  will.  But  until  that  will  shall  be  expressed,  no 
power  of  condemnation  can  exist  in  the  court. 

Brown  t?.  U.  S.,  (1814)  8  Cranch  122,  this  clause  within  narrower  limits  than 
3  U.  S.  (L.  ed.)  504,  wherein  the  court  the  words  themselves  import  to  say  that 
further  said ;     "  It  would  be  restraining      the    power    to    make    rules    concerning 
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captures  on  land  and  water  is  to  be  con- 
fined to  captures  which  are  extrater- 
ritorial. If  it  extends  to  rules  respect- 
ing enemy  property  found  within  the 
territory,  then  we  perceive  an  express 
grant  to  Congress  of  the  power  in  ques- 
tion as  to  an  independent  substantial 
power,  not  included  in  that  of  declaring 
war." 

Act  of  Congress  necessary. —  That  the 
declaration  of  war  has  only  the  effect  of 
placing  the  two  nations  in  a  state  of 
hostility,  of  producing  a  state  of  war,  of 
giving  those  rights  which  war  confers; 
but  not  of  operating,  by  its  own  force, 
any  of  those  results,  such  as  a  transfer 
of  property,  which  are  usually  produced 
by  ulterior  measures  of  government,  is 
fairly  deducible  from  the  enumerated 
powers  which  accompany  that  of  declar- 
ing war.  Brown  t?.  U.  S.,  (1814)  8 
Cranch  125,  3  U.  S.   (L.  ed.)   504. 

The  mere  declaration  of  war  does  not 
confiscate  enemy  property  or  debts  due  to 
an  enemy,  nor  does  it  vest  the  property 
or  debts  in  the  government,  as  to  support 
judicial  proceedings  for  the  confiscation 
of  property  or  debts,  without  the  expres- 
sion of  the  will  of  the  government,  through 
its  proper  department,  to  that  effect.  Un- 
der the  Constitution  of  the  United  States, 
the  power  of  confiscating  enemy  property 
and  debts  due  to  an  enemy  is  in  Congress 
alone.  Britton  v.  Butler,  (1872)  9 
Blatchf.  (U.  S.)  456,  4  Fed.  Cas.  No. 
1,903. 

Enemy  property  found  within  the 
United  States  on  the  breaking  out  of  war 
cannot  be  confiscated  without  an  Act  of 
Congress  authorizing  such  confiscation. 
Wagner  v.  Schooner  Juanita,  (1846) 
Newb.  Adm.  352,  28  Fed.  Cas.  No.  17,039. 
See  also  U.  S.  v.  Stevenson,  (1869)  3  Ben. 
(U.  S.)  119,  27  Fed.  Cas.  No.  16,396; 
U.  S.  v.  1,756  Shares  of  Capital  Stock, 
(1865)  5  Blatchf.  (U.  S.)  231,  27  Fed. 
Cas.  No.  15,961. 


The  confiscation  Acts  of  Congress  of 
1 86 1  and  1 86a  were  held  to  be  constitu- 
tional. The  power  to  declare  war  involves 
the  power  to  prosecute  it  by  all  means 
and  in  any  manner  by  which  war  may 
be  legitimately  prosecuted.  It,  therefore, 
includes  the  right  to  seize  and  confiscate 
all  property  of  an  enemy  and  to  dispose 
of  it  at  the  will  of  the  captor.  This  is 
and  always  has  been  an  undoubted  bel- 
ligerent right,  and  in  the  civil  war  the 
United  States  were  vested  with  belliger- 
ent rights  in  addition  to  the  sovereign 
powers  it  previously  held.  Miller  v.  U- 
S.,  (1870)  11  Wall.  304,  20  U.  S.  (L.  ed.) 
135.  See  also  Tyler  0.  Defrees,  (1870) 
11  Wall.  344,  20  U.  S.  (L.  ed.)  161; 
Kirk  f.  Lynd,  (1882)  106  U.  S.  315,  1 
S.  Ct.  296,  27  U.  S.   (L.  ed.)   193. 

The  Act  of  Congress  of  July  13,  1861, 
authorizing  the  resident  to  proclaim  and 
declare  "  the  inhabitants "  of  certain 
states,  "  or  any  section  or  part  thereof, 
to  be  in  a  state  of  insurrection  against 
the  United  States,  and  thereupon  all 
commercial  intercourse,  by  and  between 
the  same  and  the  citizens  thereof  and  the 
citizens  of  the  rest  of  the  United  States, 
shall  cease  and  be  unlawful  so  long  as 
such  condition  of  hostility  shall  continue ; 
and  all  goods,  etc.,  coming  from  said 
state  or  section  into  the  other  parts  of 
the  United  States,  and  all  proceeding  to 
such  state  or  section,  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle 
conveying  the  same,  or  conveying  persons 
to  or  from  such  state  or  section,  De  for- 
feited to  the  United  States,"  was  held 
to  be  a  valid  exercise  of  legislative  power ; 
for  the  Congress  of  the  United  States  was 
not,  by  the  Rebellion,  deprived  of  the 
authority  to  legislate  in  this  manner  with 
a  view  to  its  suppression.  Brown  r. 
Hiatt,  (1870)  1  Dill.  (U.  S.)  372,  4  Fed. 
Cas.  No.  2,011.  See  also  The  Ned,  (1862) 
1  Blatchf.  Prize  Cas.  119,  17  Fed.  Cas. 
No.  10,078. 


Declaring  freedom  of  slaves. —  The  Act  of  Congress  of  July  17,  1862,  pro- 
viding that  "  all  slaves  of  persons  who  shall  hereafter  be  engaged  in  rebel- 
lion against  the  government  of  the  United  States,  or  who  shall  in  any  way 
give  aid  or  comfort  thereto,  escaping  from  such  persons  and  taking  refuge 
within  the  lines  of  the  army;  and  all  slaves  captured  from  such  persons, 
or  deserted  by  them,  and  coming  under  the  control  of  the  government  of 
the  United  States,  and  all  slaves  of  such  persons  found  or  being  within  any 
place  occupied  by  rebel  forces  and  afterwards  occupied  by  the  forces  of 
the  United  States,  shall  be  deemed  captives  of  war,  and  shall  be  forever 
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free  of  their  servitude  and  not  again  held  as  slaves,"  was  held  to  be  valid, 
as  a  state  of  war  existed. 

Buie  t\  Parker,    (1869)    63  N.  C.   131.  the  state  of  Arkansas,  but  to  the  sovereign 

will  of  the  nation,  in  the  assertion  of  her 

The  emancipation  proclamation  was  rights  and  privileges  during  active  war, 
valid  as  far  as  the  government  forces  manifested  by  her  proclamation  and  car- 
could  execute  it. —  The  former  slave  does  ried  into  effect  by  her  armies,  under  the 
not  trace  his  freedom  to  the  amendments  laws  of  war,  and  assented  to  by  her  en- 
to  the  Constitution  of  the  United  States,  emies  in  their  terms  of  peace.  Jacoway 
or  the  enactments  in  the  Constitution  of  v.  Denton,  (1869)   25  Ark.  629. 

X.  Right  to  Prize  Money 
7n  the  absence  of  an  Act  of  Congress  there  is  no  right  to  prize  in  property 
captured  by  vessels  of  the  United  States. 

The  Siren,    (1871)     13   Wall.    392,   20  have  succeeded  to  the  rights  of  the  Crown. 

U.    S.    (L.    ed.)    505,   wherein   the   court  No  one  can  have  any  right  or  interest  in 

said:    "  While  the  American  colonies  were  any  prize  except  by  their  grant  or  per- 

a  part  of  the  British  empire,  the  English  mission.    All  captures  made  without  their 

maritime  law,  including  the  law  of  prize,  express    authority    inure    ipso    facto    to 

was  the  maritime   law  of   this   country.  their  benefit.    Whenever  a  claim  is  set  up 

From   the  close  of  the  Revolution  down  its  sanction  by  an  Act  of  Congress  must 

to  this  time  it  has  continued  to  be  our  be  shown.    If  no  such  Act  can  be  produced 

law,  so  far  as  it  is  adapted  to  the  altered  the    alleged    right    does   not   exist.      The 

circumstances  and  conditions  of  the  coun-  United    States    takes   captured   property, 

try   and    has   not  been   modified   by   the  not  as  droits,  but  strictly  and  solely  jure 

proper  national  authorities.    In  our  juris-  reipubliccB."       See     also    The    Hampton, 

prudence  there  are,  strictly  speaking,  no  (1866)    5  Wall.   376,   18  U.  S.    (L.  ed.) 

droits  of  admiralty.     The  United  States  659. 

XI.  Permitting  Partial  Intercourse  with  the  Enemy 

Even  if,  in  the  absence  of  congressional  action,  the  power  of  permitting 
partial  intercourse  with  a  public  enemy  may  not  be  exercised  by  the  Presi- 
dent alone,  who  is  constitutionally  invested  with  the  entire  charge  of  hostile 
operations,  there  is  no  doubt  that  a  concurrence  of  both  affords  ample  foun- 
dation for  any  regulations  on  the  subject. 

Hamilton  v.  Dillin,  (1874)  21  Wall.  87,  22  U.  S.  (L.  ed.)  528. 

XII.  Power  to  Establish  Military  Tribunals  to  Try  Civilians 

As  to  the  power  of  Congress  to  establish  military  tribunals,  Chief  Jus- 
tice Chase,  in  an  opinion  concurring  in  the  order  made  in  the  cause,  but  not 
concurring  in  some  particulars  with  the  opinion  of  the  court,  said :  "  What 
we  have  already  said  sufficiently  indicates  our  opinion  that  there  is  no  law 
for  the  government  of  the  citizens,  the  armies',  or  the  navy  of  the  United 
States,  within  American  jurisdiction,  which  is  not  contained  in  or  derived 
from  the  Constitution.  And  wherever  our  army  or  navy  may  go  beyond 
our  territorial  limits,  neither  can  go  beyond  the  authority  of  the  Presi- 
dent or  the  legislature  of  Congress.     There  are  under  the  Constitution 
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three  kinds  of  military  jurisdiction:  one  to  be  exercised  both  in  peace 
and  war ;  another  to  be  exercised  in  time  of  foreign  war  without  the  bound- 
aries of  the  United  States,  or  in  time  of  rebellion  and  civil  war  within 
states  or  districts  occupied  by  rebels  treated  as  belligerents;  and  a  third 
to  be  exercised  in  time  of  invasion  or  insurrection  within  the  limits  of  the 
United  States,  or  during  rebellion  within  the  limits  of  states  maintaining 
adhesion  to  the  national  government,  when  the  public  danger  requires  its 
exercise.  The  first  of  these  may  be  called  jurisdiction  under  military 
law,  and  is  found  in  Acts  of  Congress  prescribing  rules  and  articles  of 
war,  or  otherwise  providing  for  the  government  of  the  national  forces; 
the  second  may  be  distinguished  as  military  government,  superseding,  as 
far  as  may  be  deemed  expedient,  the  local  law,  and  exercised  by  the  military 
commander  under  the  direction  of  the  President,  with  the  express  or 
implied  sanction  of  Congress ;  while  the  third  may  be  denominated  martial 
law  proper,  and  is  called  into  action  by  Congress,  or  temporarily,  when 
the  action  of  Congress  cannot  be  invited,  and  in  the  case  of  justifying  or 
excusing  peril,  by  the  President,  in  times  of  insurrection  or  invasion  or  of 
civil  or  foreign  war,  within  districts  or  localities  where  ordinary  law  no 
longer  adequately  secures  public  safety  and  private  rights.  We  think  that 
the  power  of  Congress,  in  such  times  and  in  such  localities,  to  authorize  trials 
for  crimes  against  the  security  and  safety  of  the  national  forces,  may  be 
derived  from  its  constitutional  authority  to  raise  and  support  armies  and 
to  declare  war,  if  not  from  its  constitutional  authority  to  provide  for 
governing  the  national  forces.' ' 

Ex  p.  Milligan,  (1866)  4  Wall.  141,  18  U.  S.  (L.  ed.)  281.  See  Ex  p.  Vallandigham, 
(1863)  5  West.  L.  Month.  37,28  Fed.  Cas.  No.  16,816. 

XIII.  Power  to  Establish  National  Cemeteries 

As  incident  to  the  power  of  making  war,  the  national  government  has  the 
power  to  bury  the  dead  who  have  fallen  in  battle  and  to  appropriate  for 
this  purpose  such  lands  as  are  necessary  to  hold  such  burial  places  and  to 
protect  them  from  desecration. 

National  Cemeteries,  (1869)  13  Op.  Atty.-Gen,  133. 

XIV.  Limitation  of  Actions 

The  Act  of  Congress  of  June  11,  1864,  enacting  that  whenever  "  after 

such  action  —  civil  or  criminal  —  shall  have  accrued,  such  person  cannot, 

by  reason  of  such  resistance  of  the  laws,  or  such  interruption  of  judicial 

proceedings,  be  arrested  or  served  with  process  for  the  commencement  of 
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the  action,  the  time  during  which  such  person  shall  so  be  beyond  the  reach 
of  legal  process  shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
by  law  for  the  commencement  of  such  action,"  was  held  constitutional  as 
necessarily  implied  from  the  powers  to  make  war  and  suppress  insurrections. 

Stewart  v.  Kahn,  (1870)  11  Wall.  504,  20  U.  S.  (L.  ed.)  176.  See  also  Mayfield  v. 
Richarda,  (1885)  115  U.  S.  137,  5  S.  Ct.  1187,  29  U.  S.  (L.  ed.)  334. 

XV.  Court-martial  for  Assassins  of  President 

The  attorney-general  advised  that  the  persons  charged  with  the  assassina- 
tion of  the  President  in  the  city  of  Washington,  on  April  14,  1865,  could 
be  lawfully  tried  before  a  military  tribunal. 

Military  Commissions,  (1865)  11  Op.  Atty.-Gen.  297. 

XVI.  State  Non-intercourse  Act 

The  Vermont  Non-intercourse  Act  of  1812  was  held  to  be  valid. 

Edwards  v.  Adams,  (1817)  Brayt.  (Vt.)  46.  But  see  Phelps  v.  Sowles,  (1838)  19 
Wend.   (N.  Y.)   547,  doubting. 

XVII.  State  Tax  on  Passengers 

A  state  statute  providing  that  "  there  shall  be  levied  and  collected  a 
capitation  tax  of  one  dollar  upon  every  person  leaving  the  state  by  any 
railroad,  stage  coach,  or  other  vehicle  engaged  or  employed  in  the  business 
of  transporting  passengers  for  hire,"  and  that  the  proprietors,  owners,  and 
corporations  so  engaged  should  pay  the  said  tax  of  one  dollar  for  each  and 
every  person  so  conveyed  or  transported  from  the  state,  was  held  to  be 
invalid. 

Crandall   v.   Nevada,    (1867)    6   Wall.  the  largest  part  of  the  transportation  of 

44,  18  U.   S.    (L.   ed.)    745,  wherein  the  troops  during  the  late  Rebellion  was  by 

court  said:     "The  federal  power  has  a  railroads,    and    largely    through    states 

right  to  declare  and  prosecute  wars,  and,  whose  people  were  hostile  to  lie  Union, 

as    a   necessary    incident,    to    raise    and  If  the  tax  levied  by  Nevada  on  railroad 

transport  troops   through   and   over   the  passengers  had  been  the  law  of  Tennessee, 

territory  of  any  state  of  the  Union.     If  enlarged  to  meet  the  wishes  of  her  people, 

this  right  is  dependent  in  any  sense,  how-  the  treasury  of  the  United  States  could 

ever  limited,  upon  the  pleasure  of  a  state,  not  have  paid  the  tax  necessary  to  enable 

the  government  itself  may  be  overthrown  its  armies  to  pass  through  her  territory," 
by  an  obstruction  to  its  exercise.    Much 
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"  The  Congress  shall  have  power  *  *  *  to  raise  and  support  armies, 
but  no  appropriation  of  money  to  that  use  shall  be  for  a  longer  term 
than  two  years." 

I.  Plenary  and  Exclusive  Poweb  op  Congress,  816. 
II.  No  Appropriation  for  Longer  than  Two  Years,  816. 

III.  Increase  and  Reduction  of  Army,  817. 

IV.  Power  of  Conscription,  817. 

V.  Regulations  as  to  Enlistment,  818. 

1.  In  General,  818. 

2.  Enlistment  of  Minors,  818. 
VI.  Right  to  Appoint  Officers,  818. 

VII.  Fixing  Relative  Rank  of  Line  and  Staff  Officers,  818. 
VIII.  Power  to  Prevent  Evasion  of  Military  Duty,  819. 
IX.  State  Bounties  to  Drafted  or  Recruited  Men,  819. 

I.  Plenary  and  Exclusive  Power  of  Congress 

Among  the  powers  assigned  to  the  national  government  are  the  power 
"  to  raise  and  support  armies,"  and  the  power  "  to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval  forces/ '  The  execution 
of  these  powers  falls  within  the  line  of  its  duties ;  and  its  control  over  the 
subject  is  plenary  and  exclusive.  It  can  determine,  without  question  from 
any  state  authority,  how  the  armies  shall  be  raised,  whether  by  voluntary 
enlistment  or  forced  draft,  the  age  at  which  the  soldier  shall  be  received, 
and  the  period  for  which  he  shall  be  taken,  and  the  compensation  he  shall  be 
allowed,  and  the  service  to  which  he  shall  be  assigned. 

Tarble's  Case,   (1871)   13  Wall.  408,  20  making  this  grant  of  power  is  so  plain, 

U.  S.  (L.  ed.)  597.  precise,   and  comprehensive,  as  to   leave 

no  room  for  doubt  or  controversy  as  to 

The   power   of   Congress  to   raise   and  where  the  supreme  control  over  the  mili- 

support   armies;    to   provide   for   calling  tary  force  of  the  country  resides.     This 

forth  the  militia  to  execute  the  laws  of  power  of  commanding  the  service  of  the 

the  Union,  suppress  insurrections,  and  re-  militia  in  times  of  insurrection  and   in- 

pel  invasions;  and  to  provide  for  organiz-  vasion  is  a  natural  incident  to  the  duties 

ing,  arming,  and  disciplining  the  militia,  of    superintending   the    common    defense, 

And  for  governing  such  part  of  them  as  and  of  watching  over  the  internal  peace 

may  be   employed   in   the  service  of  the  of  the  country,  and  was  wisely  vested  in 

United  States,  is  clear  and  indisputable.  Congress  by  the  framerg  of  the  Constitu- 

The  language  used  in  the  Constitution  in  tion.    In  re  Griner,   (1863)   16  Wis.  431. 

II.  No  Appropriation  for  Longer  than  Two  Years 

The  legislature  of  the  United  States  will  be  obliged,  by  this  provision, 
once  at  least  in  every  two  years,  to  deliberate  upon  the  propriety  of  keeping 
a  military  force  on  foot ;  to  come  to  a  new  resolution  on  the  point ;  and  to 

[816] 
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declare  their  sense  of  the  matter,  by  a  formal  vote  in  the  face  of  their  con- 
stituents. They  are  not  at  liberty  to  vest  in  the  executive  department 
permanent  funds  for  the  support  of  an  army,  if  they  were  even  incautious 
enough  to  be  willing1  to  repose  in  it  so  improper  a  confidence. 

Hamilton,  in  The  Federalist,  No.  XXVI. 


m.  Increase  and  Seduction  of  Army 

Full  power  of  legislation  in  the  matter  of  increase  and  reduction  of  the 
army  is  with  Congress,  and  Congress  may  ratify  the  action  of  the  Presi- 
dent in  mustering  officers  out  of  the  service  with  the  same  effect  as  if  he 
had  full  prior  legal  authority. 


Street  v.  U.  S.,  (1890)  133  U.  S.  307, 
10  S.  Ct.  309,  33  U.  S.    (Led.)   631. 

The  Act  of  July  15,  1870,  provided  for 
a  reduction  of  the  army  to  a  force  of 
thirty  thousand  men.  So  far  as  enlisted 
men  were  concerned,  the  method  of  re- 
duction was  left  entirely  to  the  discretion 
of  the  President.  So  far  as  commissioned 
officers  were  concerned,  four  methods  were 
prescribed.  The  first  was  voluntary  resig- 
nation, accompanied  by  the  inducements 
of  an  honorable  discharge  and  one  year's 
pay  and  allowances.  The  second  was  by 
placing  officers  upon  the  retired  list,  and 
for  that  purpose  the  limited  number  of 
the  retired  list  was  extended  to  three 
hundred.  The  third  was  by  sending  offi- 
cers reported  as  "  unfit  for  the  proper  dis- 
charge of  their  duties"    (but  who  were 


not  entitled  to  be  placed  upon  the  retired 
'  list  because  their  inability  was  not  in- 
curred "  in  the  line  of  their  duty  " )  be- 
fore a  military  board  upon  whose  unfavor- 
able report  they  were  to  be  mustered  out. 
The  fourth  was  by  the  muster  out  of  all 
officers  who  remained  supernumerary  on 
the  first  day  of  January,  1871.  The  stat- 
ute was  neither  in  conflict  nor  in  pari 
materia  with  the  Act  of  July  17,  1866, 
providing  that  in  time  of  war  the  Presi- 
dent may  dismiss  an  officer  from  the  serv- 
ice at  any  moment  and  for  any  cause, 
that  in  time  of  peace  he  may  dismiss 
him  for  cause  with  the  co-operation  of  a 
court-martial,  or  remove  him  without 
cause  with  the  consent  of  the  Senate,  but 
was  an  exercise  of  the  power  "  to  raise 
and  support  armies."  Street  v.  U.  S., 
(1889)  24  Ct.  Gl.  230. 


IV.  Power  of  Conscription 

The  Act  of  Congress  entitled  "An  Act  for  enrolling  and  calling  out  the 
national  forces,  and  for  other  purposes,"  of  March  3,  1863,  known  as  the 
Conscription  Act,  was  held  to  be  valid. 


Kneedler  v.  Lane,    (1863)    45  Pa.   St. 
238. 

When  the  inhabitants  of  a  country  who 
are  liable  to  be  called  into  military  serv- 
ice have  been  enrolled,  and  such  of  them 
as  are  to  render  the  service  have  been 
ascertained  by  draft,  and  the  persons  thus 
drafted  have  been  lawfully  required  to  at- 
tend at  an  appointed  time  and  place  of 
muster,  those  who  disobey  are  amenable 
to  military  discipline  and  military  or- 
ganization, unless  the  subject  has  been 
otherwise  legislatively  regulated.  Where 
the  government  whose  authority  they  have 
set  at  naught  may  by  military  force  com- 
pel their  subjection  to  such  discipline  and 
10  F.  S.  A.— 27 


organization,  the  system  is  conscription. 
But  where,  though  their  offense  is  cogniz- 
able by  a  military  tribunal,  their  dis- 
obedience is  punishable  only  by  a  certain 
pecuniary  or  other  penalty,  and  they  can- 
not be  further  subjected  to  military  dis- 
cipline or  detention,  the  system  is  not  a 
conscription,  as  the  word  is  now  ordi- 
narily understood.  McCaH's  Case,  (1863) 
5  Phila.  (Pa.)  259,  15  Fed.  Cas.  No.  8,6691 

Under  the  twofold  power  to  raise  armies 
and  to  call  forth  and  organise  the  militia 
of  the  several  states,  both  regular  national 
armies  and  occasional  militia  forces  from 
the  several  states  may  be  raised,  either 
by  conscription  or  in  other  modes.    The 
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power  to  raise  them  by  conscription  may,  The  Confederate  Conscript  Act  was  held 

at  a  crisis  of  extreme  exigency,  be  indis-  to  be  valid  under  a  similar  provision  in 

pensable  to  national   security.     McCallV  the  Confederate  States  constitution.  Ex  p. 

Case,  (1863)  5  Phila.  (Pa.)  259,  15  Fed.  Coupland,   (1862)   26  Tex.  386.     See  also 

Cas.  No.   8,669.  Em  p.  Hill,   (1863)   38  Ala.  429. 

The  Act  of  Congress  entitled  "An  Act  to  authorize  the  President  to 
increase  temporarily  the  military  establishment  of  the  United  States,' '  of 
May  18,  1918,  known  as  the  Selective  Service  Act,  is  held  to  be  a  valid 
exercise  of  the  power  to  raise  and  support  armies. 

See    War   Department    and   Military   Establishment,  vol.  9,  p.  1139. 


V.  Regulations  as  to  Enlistment 

1.  In  General. 

It  is  in  the  power  of  Congress  to  de-  upon  the  subject  are  controlling  authority, 
clare  who  may  be  enlisted,  and  the  regu-  Kielly's  Case,  (1867)  2  Abb.  Pr.  N.  S. 
lations  established  by  the  laws  of  Congress       (N.  Y.)   334. 

2.  Enlistment  of  Minors. —  Congress  has  power  to  enlist  minors  in  the 
army  without  the  consent  of  their  parents. 

U.  S.  v.  Bainbridge,    (1816)    1   Mason       (Va.)  387;  War  Department  and  Military 
(U.  S.)  71,  24  Fed.  Caa.  No.  14,497.     See      Establishment,  vol.  9,  p.  1145. 
also  U.  S.  ix  Blakeney,   (1847)    3  Gratt. 


VI.  Bight  to  Appoint  Officers 

The  power  to  designate  by  law  a  person  to  fill  a  military  office  cannot  be 
implied,  since  this  would  be  in  direct  conflict  with  the  power  of  appoint- 
ment expressly  given  to  the  President  by  art.  II.,  sec.  2,  of  the  Constitution. 

Belief  of  Fits  John  Porter,  (1884)   18  Op.  Atty.-Gen.  26. 

VII.  Fixing  Eelative  Bank  of  Line  and  Staff  Officers 

The  Executive  has  no  power,  without  express  authority  of  law,  to  fix  the 
relative  rank  of  the  line  and  civil  or  staff  officers  of  the  navy. 

Navy  Regulations,  (1862)  10  Op.  Atty.-  no  difference  in   principle.     The  Act  is 

Gen.    413,    the    attorney -general    saying:  in  no  just  sense  an  exercise  of  executive 

"  In  my  opinion,  it  is  an  Act  essentially  power,    for    it   is   the   prescription   of   a 

legislative.     It  is  the  establishment  of  a  rule,  and  not  the  execution  of  a  rule  al- 

'  rule  for  the  government  of  the  navy/  ready  prescribed.     If  the  Executive  may 

of  precisely  the  same  kind  rb  the  estab-  fix  the  relative  rank  of  line  and  staff  offi- 

lishment  of  grades  of  rank  in  the  line.    It  cers,  by  the  same  warrant  he  may  deter* 

is  designed  to  fix  permanently  the  rank  mine  the  number  of  such  officers  or  the 

and  grade  of  a  class  of  officers  of  the  navy  number    of   grades   of    rank.      Indeed    it 

by   virtue   whereof   they    acquire   certain  seems  to  me  too  plain  for  argument,  that 

rights.     Whether  these   rights  be  of*  in-  the  power  in  question  is  legislative  and 

creased  rank  or  of  increased  pay  can  make  not  executive  in  its  nature." 
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VIII.  Power  to  Prevent  Evasion  of  Military  Duty 

Under  this  grant  of  power  to  raise  and  support  armies  and  call  out  the 
militia,  there  can  be  no  doubt  that  Congress  has  power  to  make  and  author- 
ize such  orders  and  regulations  as  may  be  necessary  to  prevent  those  who 
are  liable  by  law  to  military  service,  from  evading  that  duty ;  and  an  order 
to  prevent  them  from  leaving  the  country  and  state,  to  avoid  an  impending 
draft,  would  be  necessary  for  that  purpose. 

Allen  v.  Colby,  (1867)  47  N.  H.  547. 

IX.  State  Bounties  to  Drafted  or  Recruited  Men 

Appropriations  made  by  a  county  to  pay  bounties  to  induce  volunteers  to 
enter  the  military  service  of  the  United  States,  to  satisfy  quotas  of  troops 
assigned  to  be  raised  within  such  county,  under  an  impending  and  unexe- 
cuted draft,  are  not  repugnant  to  the  Constitution  of  the  United  States. 

Miami    County    v.    Bearss,    (1865)    25  New  Jersey. — State  r.  Demarest,  (1866) 

Ind.   110.     See  also  the  following  cases:       32  N.  J.  L.  528;  Stater.  Jackson,  (1865) 

31  N.  J.  L.  189. 
Connecticut. —  Booth       t\       Woodbury, 
(1864)  32  Conn.  118.  Pennsylvania.—  Ahl   v.    Gleim,    (1866) 

52  Pa.  St.  432;   Speer  v.  School  Direct- 
niinois. —  Taylor  v.  Thompson,   (1866)        ors,  (1865)  50  Pa.  St.  150. 
42  IU.  9. 

But  see  Ferguson  r.  Landram,   (1866) 

Indiana. —  Coff man  v.  Keight ley,  (1865)        1    Bush    (Ky.)    562,   wherein    the    court 

24  Ind.  509;  Oliver  v.  Keightley,   (1865)        said:      "The   language   of   the  grant   to 

24  Ind.  515.  Congress  of  the  powers  to  'declare  war 

and  to  raise  and  support  armies,'  is  very 

Maine. —  Winchester  v.  Corinna,  (1666)        direct,  plain,  and  comprehensive,  and  is 

55  Me.  9.  as   effectual  to  convey  the  whole   power 

over   the  subject  to  Congress,  as   if  the 

Massachusetts. —  Fowler   v.    Selectman,       language  had  been,  'Congress  alone  shall 

(1864)  8  Allen  (Mass.)  80.  have    the    power    to    raise    and    support 

armies.' " 


ARTICLE  I,   SECTION   8 

"  The  Congress  shall  have  power    *    *    *    to  provide  and.  maintain  a 

navy." 

Power  to  birild  naval  vessels. —  Legislative  authority  in  Congress  may,  in 
some  instances,  be  derived  from  more  than  one  grant  in  the  Constitution,  as 
a  river  may  receive  its  waters  through  streams  flowing  from  different 
sources.  Thus  the  authority  to  build  and  equip  vessels  of  war  is,  doubtless, 
implied  in  the  power  to  "  declare  war,"  but  the  same  authority  is  more 
directly  conferred  by  the  power  to  "  provide  and  maintain  a  navy." 

U.  S.  v.  Burlington,  etc.,  Ferry  Co.,  otherwise  prepare  them  for  war,  and  to 
(1884)    21  Fed.  340.  •     dispatch  them  to  any  accessible  part  of 

the  globe.     Under  this  power  the  naval 

This  clause  authorizes  the  government  academy  has  been  established.  U.  S.  r. 
to  buy  or  build  any  number  of  steam  or  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27 
other   ships   of   war,  to  man,   arm,   and       Fed.  Cas.  No.  16,151. 

Enlistment  of  minors. —  Congress  has  the  power  to  enlist  minors  in  the 
naval  service,  and  consent  of  the  parents  is  not  necessary  to  the  valid 
exercise  of  this  power. 

U.  S.  v.  Stewart,  (1839)  Crabbe  (U.S.)  v.   Murray,    (1812)    4   Binn.    (Pa.)    487;. 

265,  27  Fed.   Cas.  No.   16,400.     See  also  Com.  t\  Gamble,  (1824)   11  S.  &  R,  (Pa.) 

U.    S.    v.    Bainbridge,    (1816)     1    Mason  93,  as  to  enlistments  in  the  marine  corps. 
(U.  S.)  71,  24  Fed.  Cas.  No.  14,497;  Com. 

Bridge  obstructing  naval  vessels. —  This  clause  does  not  forbid  the  erection 
of  a  bridge  by  or  under  the  authority  of  a  state  over  navigable  waters  within 
the  state,  which  might  have  the  effect  to  prevent  the  entry  of  naval  vessels. 

Dover  v.  Portsmouth  Bridge,  (1845)   17  N.  H.  233. 

[820] 
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"  The  Congress  shall  have  power    *    *    *    to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces." 

Exclusive  power  of  Congress — Exclusive  of  state  interference Among  the 

powers  assigned  to  the  national  government  are  the  power  "  to  raise  and 
support  armies  "  and  the  power  "  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces. ' '  The  execution  of  these  powers 
falls  within  the  line  of  its  duties,  and  its  control  over  the  subject  is  plenary 
and  exclusive.  It  can  provide  the  rules  for  the  government  and  regulation 
of  the  forces  after  they  are  raised,  define  what  shall  constitute  military 
offenses,  and  prescribe  their  punishment.  No  interference  with  the  execu- 
tion of  this  poWer  of  the  national  government  in  the  formation,  organization 
and  government  of  its  armies  by  any  state  officials  could  be  permitted  with- 
out greatly  impairing  the  efficiency  of,  if  it  did  not  utterly  destroy,  this 
branch  of  the  public  service. 


Tarble's  Case,  (1871)  13  Wall.  408, 
20  U.  S.  (L.  ed.)  697.  See  titles  Articles 
for  the  Government  of  the  Navy,  vol.  1, 
p.  416;  War  Department  and  Military  Es- 
tablishment, vol.   9,  p.    1243.. 

A  state  cannot  in  any  particular,  either 
through  its  legislative  or  judicial  depart- 
ment, regulate  or  circumscribe  the  powers 
of  the  United  States  in  respect  to  a  mat- 


ter the  control  of  which  is  Tested  solely 
in  the  general  government.  The  wisdom, 
expediency,  or  justness  of  the  military 
laws,  rules,  and  regulations  adopted  and 
prescribed  by  the  United  States  are  no 
concern  of  the  state.  The  proper  enforce- 
ment of  such  laws,  rules,  and  regulations 
cannot  be  measured  and  determined  by 
state  laws.  In  re  Fair,  (1900)  100  Fed. 
157. 


Rules  promulgated  by  the  President.—  Rules  promulgated  by  the  President 
without  legislative  authority  are  without  legal  validity  and  in  derogation  of 
the  powers  of  Congress. 


Navy  Regulations,  (1853)  6  Op.  Atty.- 
Gen.  10,  the  attorney-general  saying: 
"  On  the  letter  and  theory  of  the  Consti- 
tution, the  President  has  no  separate  leg- 
islative powers.  The  Constitution  has 
carefully  distinguished  the  two  powers, 
the  executive  or  administrative,  and  the 
legislative,  one  from  the  other.  The  Presi- 
dent, whether  as  executive  of  the  United 
States,  or  as  commander-in-chief  of  the 
army  and  navy,  has  no  legislative  power 
of  himself  alone,  except  in  his  peculiar 
legislative  relation  to,  and  conjunction 
with,  the  two  houses  of  Congress.  Bui 
the  '  system  of  orders  and  instructions ' 
is,  in  my  judgment,  an  act  in  its  nature 


essentially  and  emphatically  legislative, 
not  executive,  and  therefore  can  have  no 
legality,  unless  or  until  sanctioned  by 
Congress,  either  by  previous  authorization, 
or  by  subsequent  enactment,  neither  of 
which  grounds  of  legality  does  it  possess." 
The  constitutional  power  of  the  Presi- ' 
dent  to  command  the  army  and  navy,  and 
of  Congress  "  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and 
naval  forces,"  are  distinct;  the  President 
cannot  by  military  orders  evade  the  leg- 
islative regulations;  Congress  cannot  by 
rules  and  regulations  impair  the  author- 
ity of  the  President  as  commander-in-chief. 
Swaim*.  U.  S..  (1893)  28  Ct.  CI.  173. 
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Power  to  provide  for  trials  by  courta-martiaL —  The  powers  conferred  upon 
Congress  "  to  provide  and  maintain  a  navy  ;"  "  to  make  rules  for  the  gov- 
ernment of  the  land  and  naval  forces;"  the  clause  which  requires  a  present- 
ment of  a  grand  jury  in  cases  of  capital  or  otherwise  infamous  crimes, 
expressly  excepting  from  its  operation  "  cases  arising  in  the  land  and  naval 
forces ;"  and  the  section  declaring  that  "  the  President  shall  be  commander- 
in-chief  of  the  army  and  navy  of  the  United  States  and  of  the  militia 
•  of  the  several  states  when  called  into  the  active  service  of  the  United 
States,' '  show  that  Congress  has  the  power  to  provide  for  the  trial  and 
punishment  of  military  and  naval  offenses  in  the  manner  then  and  now 
practiced  by  civilized  nations;  and  that  the  power  to  do  so  is  given  without 
any  connection  between  it  and  the  article  of  the  Constitution  defining  the 
judicial  power  of  the  United  States.  The  two  powers  are  shown  to  be 
entirely  independent  of  each  other. 

Dynes  v.  Hoover,   (1857)    20  How.  78,  and    articles    of    war    tqr    offenses    com- 

15  U.  S.  (L.  ed.)  838.    See  also  In  re  Bo-  mitted  during  the  said  confinement/'  does 

gart,  (1873)  2  Sawy.  (U.  S.)  396,  3  Fed.  not  exceed  the  constitutional   powers    of 

Cas.  No.  1,596.  Congress  to  make  rules  for  the  govern- 
ment of  the  forces,  as  applied  to  one  who 

Congress  baa  power  to  confer  jurisdic-  was  in  confinement  under  a  sentence  which 

tion  upon  military  and  naval  authorities  also  discharged  him  from  the  service.    Ew 

to    try    by    courts-martial    military    and  p.    Wildman,    (1876)    29   Fed.   Cas.   No. 

naval  offenses,  and  this  jurisdiction  may  17,653a. 
be  exercised  both  in  peace  and  war.    In  re 

Bogart,   (1873)   2  Sawy.   (U.  S.)   396,  3  Offense  committed  by  marine  on  board 

Fed.   Cas.  No.   1,596.     See  also  U.  S.  v.  ship. —  Under  the  power  to  provide  and 

Mackenzie,    1,   N.   Y.   Leg.    Obs.   371,   30  maintain  a  navy,  and  the  power  given  by 

Fed.  Cas.  No.  18,313.  this  clause',  Congress  may  enact  a   stat- 
ute for  the  punishment  of  an  offense  com- 

Section  1.361,  R.  S.,  providing  that  "  all  mitted  by  a  marine  on  board  a  ship  of  war 

prisoners  under  confinement  in  said  mili-  wherever  that  ship  may  lie.    U.  S.  r.  Be- 

fary  prisons  undergoing  sentence  of  courts-  vans,    (1818)    3    Wheat.    390,    4    U.    S. 

martial  shall  be  liable  to  trial  and  pun-  (L.  ed.)   404. 
ishment  by  courts-martial  under  the  rules 

The  civil  courts,  on  habeas  corpus,  can  only  consider  whether  the  military 
court  had  jurisdiction. 

Carter  r.  Roberts,  (1900)  177  U.  S.  496,       S.  Ct.  448,  41  U.  S.   (L.  ed.)   823;  Em  p. 
20  S.   Ct.   713,  44   U.   S.    (L.   ed.)    861;       Dickev,   (1913)   204  Fed.  322. 
Swaim  v.  U.  S.,  (1897)   165  U.  S.  553;  17 

The  fifth  article  of  amendment  to  the  Constitution,  which  declares  that 
no  "  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  expressly 
excepts  "  cases  arising  in  the  land  or  naval  forces,"  and  leaves  such  cases 
subject  to  the  rules  for  the  government  and  regulation  of  those  forces 
which,  by  the  eighth  section  of  the  first  article  of  the  Constitution,  Con- 
gress is  empowered  to  make. 

Kurtz  v.  Moffitt,  (1885)    115  U.  S.  500,  6  S.  Ct.  148,  29  TJ.  S.   (L.  ed.)   459. 
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The  question  who  shall  act  on  courts-martial  for  the  trial  of  offenders  belong- 
ing to  the  various  branches  of  the  army  of  the  United  States  is  one  entirely 
for  Congress  to  determine. 

McClaughry  v.  Deming,  (1902)  186  U.  S.  69,  22  S.  Ct  786,  46  U.  S.  (L.  ed.)  1049. 

Dismissal  of  officers. —  The  Act  of  July  17, 1866,  providing  that  in  time  of 
war  the  President  may  dismiss  an  officer  from  the  service  at  any  moment 
and  for  any  cause,  and  that  in  time  of  peace  he  may  dismiss  him  for  cause 
with  the  co-operation  of  a  court-martial,  or  remove  him  with  cause  with  the 
consent  of  the  Senate,  was  neither  in  conflict  nor  in  pari  materia  with  the 
Act  of  July  15,  1870,  providing  for  the  reduction  of  the  army,  but  was  an 
exercise  of  the  legislative  power  "  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces." 

.    Street  v.  U.  S.,  (1889)  24  Ct.  CI.  230. 

Restoration  of  dismissed  officers Section  12  of  the  Act  of  March  3,  1865, 

providing  that  "  in  case  any  officer  of  the  military  or  naval  service,  who 
may  be  hereafter  dismissed  by  authority  of  the  President,  shall  make  an 
application  in  writing  for  a  trial,  setting  forth  under  oath  that  he  has  been 
wrpngfully  dismissed,  the  President  shall,  as  soon  as  the  necessities  of  the 
public  service  may  permit,  convene  a  court-martial  to  try  such  officer  on 
the  charges  on  which  he  was  dismissed.  And  if  such  court-martial  shall 
not  award  dismissal  or  death  as  the  punishment  of  such  officer,  the  order 
of  dismissal  shall  be  void.  And  if  the  court-martial  aforesaid  shall  not  be 
convened  for  the  trial  of  such  officer  within  six  months  from  the  presenta- 
tion of  his  application  for  trial  the  sentence  of  dismissal  shall  be  void," 
falls  within  the  power  conferred  on  Congress  by  the  clause.  It  does  not 
invade  or  frustrate  the  power  of  the  President  to  dismiss  an  officer,  but, 
on  the  contrary,  it  proceeds  upon  an  admission  that  the  power  of  dismissal 
belongs  to  the  President.  It  is  simply  a  regulation  which  is  to  follow  a 
dismissal,  providing,  in  certain  contingencies,  for  the  restoration  of  the 
officer  to  the  service,  and  leaving  the  dismissal  in  full  force  if  those  con- 
tingencies do  not  happen. 

Restoration  of  Dismissed  Military;  etc.,  Officers,  (1806)  12  Op.  Atty.-Gen.  4. 


ASTIOLE  I,  SECTION  8 

11  The  Congress  shall  have  power  *  *  *  to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections, 
and  repel  invasions." 

Giving  President  authority  to  call  forth  militia. —  It  is  within  the  authority 
of  Congress  under  this  clause  to  provide  "  that  whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion  from  any  foreign 
nation  or  Indian  tribe,  it  shall  be  lawful  for  the  President  of  the  United 
States  to  call  forth  such  number  of  the  militia  of  the  state  or  states  most 
convenient  to  the  place  of  danger,  or  scene  of  action,  as  he  may  judge 
necessary  to  repel  such  invasion,  and  to  issue  his  order  for  that  purpose 
to  such  officer  or  officers  of  the  militia  as  he  shall  think  proper;  "  and  under 
such  a  statute  the  authority  to  decide  whether  the  exigency  has  arisen 
belongs  exclusively  to  the  President,  and  his  decision  is  conclusive  upon  -all 
other  persons. 

Martin  v.  Mott,   (1827)    12  Wheat.  29,       (L.   ed.)    581;    Insurrection  in  a  State, 
6  U.  S.  (L.  ed.)  537.    See  also  Luther  v.       (1856)   8  Op.  Atty.-Gen.  11. 
Borden,    (1849)    7    How.    45,    12    U.    S. 

Power  to  establish  militia  bureau. —  The  relations  of  the  national  govern- 
ment to  the  state  militia  before  they  are  called  into  actual  service  are  not 
such  as  to  authorize  the  President,  without  legislation,  to  establish  in  the 
war  department  a  bureau  to  supervise  and  control  the  militia. 

Power  of  President  to  Create  a  Militia  Bureau  in  the  War  Dept,  (1861)  10  Op. 
Atty.-Gen.  17. 

Power  to  provide  against  danger  of  invasion. —  The  power  to  provide  for 
repelling  invasions  includes  the  power  to  provide  against  the  attempt  and 
danger  of  invasion  as  the  necessary  and  proper  means  to  effectuate  the 
object. 

Martin  v.  Mott,  (1827)  12  Wheat  29,  6  U.  S.  (L.  ed.)  537. 

Power  to  guard  against  renewal  of  insurrection. —  The  National  Constitution 

gives  to  Congress  the  power,  among  others,  to  declare  war  and  suppress 

insurrection.  The  latter  power  is  not  limited  to  victories  in  the  field  and  the 

dispersion  of  the  insurgent  forces.    It  carries  with  it  inherently  rightful 

authority  to  guard  against  an  immediate  renewal  of  the  conflict,  and  to 

remedy  the  evils  growing  out  of  its  rise  and  progress. 

Raymond  v.  Thomas,  (1875)  91  U.  S.  714,  23  U.  S.  (L.  ed.)  434.  See  also  Stewart 
V.  Kahn,  (1870)  11  Wall.  506,  20  U.  S.  (L.  ed.)  176. 
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Trial  of  delinquent  militiamen  by  courts-martial. —  In  the  power  to  provide 
for  calling  forth  the  militia  is  necessarily  included  the  power  of  inflicting 
a  penalty  on  delinquents  by  the  judgment  of  some  court  of  the  United 
States,  and  of  carrying  the  judgment  into  effect  by  an  execution.  It  is  not 
an  infringement  of  the  rights  of  citizens  of  a  state  to  proceed  to  the  trial  of 
delinquent  militiamen  by  courts-martial. 

Duffield  v.   Smith,    (1818)    3   S.  &  R.  the  military  tribunals  of  the  federal  gov- 

(Pa.)   593.  ernment,  unless  it  be  during  those  extraor- 
dinary occasions  defined  in  the  Constitu- 

The  militia,  as  citizens,  are  peculiarly  tion  of  the  United  States,  when  the  public 

under  the  protection  of  the  state  sover-  safety  and  the  high  behests  of  war  de- 

eignty. —  They    compose    the    only    state  mand    the    sacrifice.      Mills    t\    Martin, 

force,  and  the  genius  of  our  government  (1821)    19  Johns.   (N.  Y.)  24. 
forbids  that  they  should  be  subjected  to 

A  state  statute  providing  that  the  officers  and  privates  of  the  militia  of 
that  state,  neglecting  or  refusing  to  serve  when  called  into  actual  service, 
in  pursuance  of  any  order  or  requisition  of  the  President  of  the  United 
States,  should  be  liable  to  the  penalties  defined  in  certain  Acts  of  Congress, 
and  also  providing  for  the  trial  of  such  delinquents  by  a  state  court-martial, 
was  held  to  be  not  repugnant  to  the  Constitution  and  laws  of  the  United 
States. 

Houston  v.  Moore,  (1820)  5  Wheat.  1,  6  U.  S.  (L.  ed.)  19. 

Effect  of  National  Defense  Act  of  1916. —  On  the  question  of  how  far  the 
Act  of  1903,  known  as  the  Dick  Law  and  designed  to  promote  the  efficiency 
of  the  militia,  as  amended  in  1908,  was  affected  by  the  Act  of  Congress  of 
June  3,  1916,  known  as  the  National  Defense  Act,  it  was  held  that  the 
latter  was  intended  to  give  greater  efficiency  and  effectiveness  to  the  fed- 
eral military  force,  through  classification  and  standardization  under  mili- 
tary regulations  and  orders  based  upon  existing  rights  and  obligations, 
rather  than  one  intended  to  operate  to  the  end  that  members  of  the  organ- 
ized militia,  .and  of  the  National  Guard  of  the  states,  who  do  not  see  fit  to 
voluntarily  enlist  for  a  longer  term  and  assume  the  broader  obligations, 
which  might  require  them  to  go  beyond  the  national  bounds,  should  be 
absolved  from  the  duty  of  responding  to  the  emergency  call  of  the  Presi- 
dent and  the  mobilization  orders  of  the  governor  in  discharge  of  the  obliga- 
tions into  which  they  had  entered,  and  from  the  narrower  service  which 
they  had  already  assumed  under  existing  laws  —  that  of  serving  a  specified 
term  within  the  national  domain  under  the  lawful  orders  of  the  President. 
And  that  when  a  person  had  elected  not  to  enlist  for  the  longer  term  and 
for  the  broader  service,  though  not  recognized  as  distinctly  a  member  of 
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the  National  Guard,  that  he  was  still  in  the  service  for  the  federal  pur- 
poses contemplated  at  the  time  he  enlisted  in  the  militia  and  took  the  oath 
to  obey  all  laws  and  regulations  for  the  government  of  the  volunteer  militia 
of  the  state,  to  obey  the  orders  of  all  officers,  and  support  the  Constitution  of 
the  United  States. 

Sweetser  t>.  Emerson,  (1916)   236  Fed.    16L 


ARTICLE   I,   SECTION  8 

11  The  Congress  shall  have  power  *  *  *  to  provide  for  organising, 
arming,  and  disciplining  the  militia,  and  for  governing  such  part,  of 
them  as  may  be  employed  in  the  service  of  the  United  States,  reserv- 
ing to  the  states,  respectively,  the  appointment  of  the  officers,  and  the 
authority  of  training  the  militia  according  to  the  discipline  prescribed 
by  Congress.1' 

Extent  of  power  of  Congress.—  Congress  has  power  to  provide  for  organ* 
izing,  arming,  and  disciplining  the  militia,  and  this  power  being  unlimited, 
except  in  the  two  particulars  of  officering  and  training  them,  according  to 
the  discipline  to  be  prescribed  by  Congress,  it  may  be  exercised  to  any 
extent  that  may  be  deemed  necessary  by  Congress. 

Houston  t?.  Moore,  (1820)  5  Wheat.  16,  pany  officers  shall  be  appointed  by  the 

5  U.  S.   (L.  ed.)    19.  governors  of  the  states  in  which  the  re- 
spective   organizations    are   raised,    and, 

The  whole  power  was  conferred  upon  when  the  organizations  are  received  into 

Congress,  reserving  only  to  the  states  the  the  service  of  the  United  States,  such  offi- 

appointment  of  the  officers,  and  the  train-  cers  are  recognized  by  the  government  as 

ing  of  the  militia  according  to  the  disci-  holding  grades  corresponding  with  their 

pline  prescribed  by  Congress.     Matter  of  commissions,  and  the  organizations  so  re- 

Spangler,   (1863)    11  Mich.  305.  ceived  into  the  service  become  a  part  of 

the  volunteer  army  of  the  United  States. 

Act  of  April  22,  1898. — The  power  vested  The  officers  so  commissioned  and  so  re- 
in Congress  by  this  paragraph  of  the  Con-  ceived  and  recognized  by  the  military  au- 
stitution  is  to  provide  for  the  organiza-  thorities  of  the  United  States  remain  in 
tion,  etc.,  of  the  militia,  but  the  right  to  their  several  grades  and  positions  until 
appoint  the  officers,  when  the  militia  is  vacancies  contemplated  by  law  occur,  and 
organized,  is  reserved  to  the  states.  The  the  governor  has  no  further  power  of  ap- 
Act  of  April  22,  1898,  is  in  harmony  with  pointment,  or  removal.  Volunteer  Army, 
this  constitutional  provision,  in  that  it  (1898)  22  Op.  Atty.-Gen.  228. 
provides  that   the  regimental   and   com- 

Ooncnrrent  subordinate  state  power. —  The  power  of  the  state  governments 
to  legislate  on  the  same  subjects  having  existed  prior  to  the  formation  of 
the  Constitution,  and  not.  having  been  prohibited  by  that  instrument,  it 
remains  with  the  states,  subordinate  nevertheless  to  the  paramount  law 
of  the  general  government,  operating  upon  the  same  subject.  But  after  a 
detachment  of  the  militia  has  been  called  forth,  and  has  entered  into  the 
service  of  the  United  States,  the  authority  of  the  general  government  over 
such  detachment  is  exclusive. 

Houston  v.  Moore,  (1820)  5  Wheat.  16,  legislation  upon  the  same  subject,  unless 
5  U.  S.  (L.  ed.)   19.  the  power  conferred  on  Congress  is   ac- 

tually exercised.     People  t\  Hill,   (1891) 
When  power  actually  exercised  by  Con-       126  N.  Y.  503,  27  N.  E.  789,  wherein  the 
gress. —  The   power  conferred  upon   Con-       court  further  said :    "  The  power  to  con- 
gress by  this  clause  does  not  exclude  state       trol  and  organize  the  militia  resided  in 
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the  several  states  at  the  time  of  the  adop- 
tion of  the  Constitution  of  the  United 
States  and  was  not  taken  away  by  that 
instrument.  The  power  of  legislation  over 
the  subject  after  its  adoption  was  con- 
current in  the  states  and  in  Congress, 
and  the  power  of  state  legislation  re- 
mained until  Congress,  in  the  exercise  of 
the  power  conferred  upon  it  by  the  Consti- 
tution, had  legislated.  State  legislation, 
in  relation  to  the  militia,  is  only  excluded 
when  repugnant  to  or  inconsistent  with 
federal  legislation,  enacted  within  the  pur- 
view of  the  power  conferred  by  the  Fed- 
eral Constitution,  and  there  is  authority 
for  regarding  the  state  legislation  as  in- 
consistent which  undertakes  to  supple- 
ment laws  passed  by  Congress  covering  the 
subject  of  the  power  by  annexing  new 
qualifications  or  incidents  not  prescribed 
by  the  federal  law." 

The  clause  reserving  "  to  the  states,  re- 
spectively, the  appointment  of  the  officers 
and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by 
Congress,"  does  not  put  any  restriction 
upon  the  states  in  respect  to  the  con- 
current legislation  concerning  the  militia. 
Dunne  tr.  People,  (1879)  94  111.  130,  quot- 


ing with  approval  from  the  opinion  of 
Story,  J.,  in  Houston  v.  Moore,  (1820)  5 
Wheat.  51,  5  U.  S.  (L.  ed.)  19,  in  which 
case  he  said:  "That  reservation  consti- 
tutes an  exception  merely  from  the  power 
given  to  Congress  *  to  provide  for  organiz- 
ing, arming,  and  disciplining  the  mili- 
tia; '  and  is  a  limitation  upon  the  au- 
thority which  would  otherwise  have  de- 
volved upon  it  as  to  the  appointment  of 
officers." 

General  rules  prescribed  by  Congress,  de- 
tails by  states. —  The  obvious  theory  of 
the  Constitution,  and  of  the  Acts  of  Con- 
gress based  on  it,  is,  that  while  Congress 
shall  prescribe  by  general  rules  a  uniform 
militia  system  for  the  states,  securing  the 
enrolment  of  ail  able-bodied  white  male 
citizens,  and  maintaining  the  system  of 
discipline  and  field"  exercise  observed  in 
the  regular  army,  yet  that  the  details  of 
the  militia  organization  and  management 
shall  be  left  to  the  state  governments,  re- 
quiring only  that  an  annual  report  of  the 
condition  of  the  service  in  each  state  shall 
be  made  to  the  President.  Power  of  Presi- 
dent to  Create  a  Militia  Bureau  in  the 
War  Dept.,  (1861)   10  Op.  Atty.-Gen.  13. 


The  power  to  determine  who  shall  compose  the  militia  is  exclusive  in  Con- 
gress, as  a  power,  when  vested  in  the  general  government  is  not  only  exclu- 
sive when  it  is  so  declared  in  terms,  or  when  the  state  is  prohibited  from 
the  exercise  of  the  like  power,  but  also  when  the  exercise  of  the  same  power 
by  the  state  is  superseded  and  necessarily  impracticable  and  impossible 
after  its  exercise  by  the  general  government.  Congress  has  provided  for 
the  national  defense  by  establishing  a  uniform  militia  throughout  the 
United  States. 


Opinion  of  Justices,  (1859)  14  Gray 
(Mass.)  619,  in  which  case  the  court  said: 
"  We  do  not  intend,  by  the  foregoing  opin- 
ion, to  exclude  the  existence  of  a  power 
in  the  state  to  provide  by  law  for  arming 
and  equipping  other  bodies  of  men,  for 
special  service  of  keeping  guard,  and  mak- 
ing defense,  under  special  exigencies,  or 
otherwise,  in  any  case  not  coming  within 
the  prohibition  of  that  clause  in  the  Con- 
stitution, art.  1,  sec.  10,  which  withholds 


from  the  state  the  power  to  '  keep  troops;' 
but  such  bodies,  however  armed  or  organ- 
ized, could  not  be  deemed  any  part  of 
'  the  militia,'  as  contemplated  and  under- 
stood in  the  Constitution  and  laws  of 
Massachusetts  and  of  the  United  States, 
and  as  we  understand  in  the  question  pro- 
pounded for  our  consideration."  See  also 
Tyler  17.  Pomeroy,  (1864)  8  Allen  (Mass.) 
493. 


Requiring  aliens  to  do  militia  duty. —  A  state  statute  requiring  aliens  to  do 
militia  and  patrol  duty  is  not  against  the  Constitution  of  the  tlnited  States. 


Ansley  t\  Timmons,  (1825)  3  McCord  L. 
(S.  C.)  329,  wherein  the  court  said: 
"When  we  advert  to  the  situation  of  the 
states  at  the  formation  of  the  government 
and  to  the  well-known  jealousy  of  those 
who  were  opposed  to  a  consolidated  gov- 


ernment, it  is  not  to  be  supposed  that 
every  grant  of  power  to  the  general  gov- 
ernment is  necessarily  exclusive;  for  that 
would  most  effectually  destroy  everything 
like  sovereignty  in  the  states.  The  reason- 
able and  just  construction  of  the  Con- 
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stitution  leads  to  an  opposite  conclusion ;  the  case  before  us  is  given  in  these  words, 

for  it  is  said  by  those  able  and  distin-  ( to  provide  for  calling  forth  the  militia 

guished    expositors    of   the    Constitution,  to   execute  the  laws  of  the  Union,  sup- 

whose  writings  are  contained  in  the  Fed-  press  insurrections,  and  repel  invasions;' 

eralist,  that  no  power  is  to  be  considered  to  recognize,  etc.     Now  here  are  no  ex- 

as  exclusive,  except  when  it  is  so  in  terms,  elusive  words,  nor  does  the  Constitution 

or  where  there  is  a  direct  repugnancy  01*  prohibit  the  states  from  the  exercise  of  a 

incompatibility  in  the  exercise  of  a  sim-  similar  power  when  the  same  shall  be  nec- 

ilar  power  by  the  states.     The  power  in  essary  for  state  purposes." 

Power  of  governor  to  depose  officer —  The  governor  of  a  state  has  no  power 
to  depose  an  officer  or  interfere  with  the  organization  of  the  regiment  to 
which  he  belongs,  after  such  regiment  is  accepted  and  mustered  into  the 
service  of  the  United  States.  Giving  to  the  constitutional  reservations  in 
favor  of  the  states  the  most  liberal  construction  which  can  be  claimed 
for  them,  they  confer  no  right  on  the  state  authorities  to  disturb  the  organ- 
ization of  militia  or  volunteer  regiments  in  the  national  service,  or  to  inter- 
fere in  any  way  with  the  control  which  the  President,  under  the  National 
Constitution  and  laws,  shall  exercise  over  them. 

Case  of  Colonel  Weir,  (1862)  10  Op,  Atty.-Gen.  279. 


ARTICLE   I,   SECTION  8 

"  The  Congress  shall  have  power  *  *  *  to  exercise  exclusive  legisla- 
tion in  all  cases  whatsoever,  over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particular  states,  and  the  accept- 
ance of  Congress,  become  the  seat  of  the  government  of  the  United 
States." 

I.  Cession  op  Territory  and  Assumption  op  Sovereignty,  830. 

1.  In  General,  830. 

2.  When  Jurisdiction  Vested,  831. 

3.  Adaption  of  Laws  of  Maryland  and  Virginia,  831. 

II.  Legislative  Power  over  District  of  Columbia,  831. 

1.  National  and  Municipal  Powers  Blended  in  Congress,  831. 

2.  Delegation  of  Municipal  Powers,  832. 

3.  Constitviional  Guaranties  of  Individual  Rights,  333. 

III.  Courts  of  the  District  op  Columbia,  834. 

IV.  Common-law  Offenses,  834. 

V.  Crimes  Against  the  United  States,  835. 
VI.  Power  op  Taxation,  835. 

1.  In  General,  835. 

2.  Assessments  on  Property  for  Local  Improvement,  835. 

3.  License  Tax  as  an  Interference  with  Interstate  Commerce,  836. 

4.  Exempting  Property  from  Taxation,  836. 

VII.  Power  to  Acquire  Land  in  Adjoining  State,  837. 
VIII.  Bonds  and  Accounting  op  Officers,  837. 
IX.  Taxation  by  States  op  District  Bonds,  837. 


I.  Cession  of  Territory  and  Assumption  of  Sovereignty 

1.  In  General. —  In  pursuance  of  the  Constitution  of  the  United  States, 
Virginia,  by  an  Act  of  her  legislature  of  Dec.  3,  1789,  ceded  to  the  United 
States  that  part  of  her  territory  subsequently  known  as  the  county  of 
Alexandria.  Congress  passed  an  Act  accepting  the  cession.  Maryland 
ceded  to  the  United  States  the  county  of  Washington,  and  Congress 
accepted  that  cession  also.  The  two  counties  constituted  a  territory  ten 
miles  square,  which  Congress  set  apart  as  the  seat  of  government  of  the 
United  States,  and  organized  as  the  District  of  Columbia,  over  which  the 
Constitution  of  the  United  States  required  that  Congress  should  exercise 
exclusive  legislation  in  all  cases  whatsoever. 

Phillips  r.  Payne,  (1875)  92  U.  S.  131,  Permanent  sovereignty. —  The  ten  miles 

23  U.  S.    (L.  ed.)    649.  square  that  might  by  cession  of  particular 
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states  and  the  acceptance  of  Congress  be-  as  a  transitory  territorial  boundary.     It 

come  the  seat  of  government  was  meant  was  a  part  of  the  constitutional  scheme 

by  the  framers  of  the  Constitution  to  be  to  provide  for  the  perpetual  use  of  enough 

as  permanent  as  the  states  from  whose  territory  free  from  state  control  to  meet 

boundaries  the  square  was  to  be  taken.  the    demands   of    a   permanent    national 

'ihe  seat  of  government,  unlike  the  terri-  seat    of   government.     James   «.    U.    S., 

tory    acquired   by    conquest,   treaty,    and  (1903)    38  Ct.  CI.  627. 
cession,  was  not  to  be  donated  or  accepted 

2.  When  Jurisdiction  Vested. —  The  jurisdiction  of  the  United  States 
over  the  District  of  Columbia  vested  on  the  first  Monday  in  December, 

j  1800,  under  the  Act  of  cession  passed  by  the  legislature  of  Virginia  Dec.  3, 

I  1789,  providing  "  that  a  tract  of  country  not  exceeding  ten  miles  square, 

1  or  any  lesser  quantity,  to  be  located  within  the  limits  of  this  state,  and  in 

I  any  part  thereof,  as  Congress  may  by  law  direct,  shall  be,  and  the  same  is 

hereby  forever  ceded  and  relinquished  to  the  Congress  and  government 
of  the  United  States,  in  full  and  absolute  right  and  exclusive  jurisdiction, 
as  well  of  soil  as  of  persons  residing,  or  to  reside  thereon,  pursuant  to  the 
tenor  and  effect  of  the  eighth  section  of  the  first  article  of  the  Constitution 
of  government  of  the  United  States." 
U.  S.  t>.  Hammond,  (1801)  1  Cranch  (0.  C.)  15,  26  Fed.  Cas.  No.  15,293. 

3.  Adoption  of  Laws  of  Maryland  and  Virginia. —  The  only  sovereignty 
in  the  District  is  that  of  the  United  States,  and  the  only  laws  that  are  or 
can  be  of  force  in  the  District  are  the  laws  of  the  United  States.  The  laws 
of  Maryland  and  Virginia,  which  were  adopted  by  the  Act  of  Congress  of 
the  27th  of  February,  1801,  2  Stat.  L.  103,  do  not  operate  here  proprio 
vigore,  but  solely  by  virtue  of  the  Act  which  adopted  them  in  mass,  instead 
of  enacting  them  totidem  verbis.  Such  of  those  laws  only  can  be  considered 
as  adopted  as  were  applicable  to  the  circumstances  of  the  District ;  such  as 
were  local  in  their  nature  and  operation ;  and  such  as  were  applicable  only 
to  state  officers  or  state  courts  could  not  operate  here,  because  the  subjects 
upon  which  they  were  to  operate  did  not  exist  here. 

U.   S.   t.  Williams,    (1833)    4   Cranch  must  be  deemed  to  have  been  adopted  by 

(C.  C.)  372,  28  Fed.  Cas.  No.  16,712.  Congress  together  with  the"  text  which  it 

expounded,   and   the  provisions  must  be 

Construction     of     statutes     adopted. —  construed  as  they  were  understood  at  the 

"  Vvhenever   Congress,   in   legislating    for  time  in  the  state."    Capital  Traction  Co. 

the  District  of  Columbia,  has  borrowed  t?.  Hof,   (1899)    174  U.  S.  £0,   19  S.  Ct. 

from  the  statutes   of  a  state  provisions  580,    43    U.    S.    (L.    ed.)    873,   affirming 

which  had  received  in  that  state  a  known  Hof  v.  Capital  Traction  Co.,    (18971   10 

and  settled  construction  before  their  en-  App.  Cas.  (D.  C.)  205. 
actment  by   Congress,   that   construction 

II.  Legislative  Power  over  District  of  Columbia 

1.  National  and  Municipal  Powers  Blended  in  Congress. —  Within  the 
District  of  Columbia  and  the  places  purchased  and  used  for  the  purposes 
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mentioned  in  this  clause,  the  national  and  municipal  powers  of  government 
of  every  description  are  united  in  the  government  of  the  Union ;  and  these 
are  the  only  cases  within  the  United  States  in  which  all  the  powers  of  gov- 
ernment are  united  in  a  single  government,  except  in  the  cases  of  the  tem- 
porary territorial  governments,  and  there  a  local  government  exists. 


Pollard  i?.  Hagan,  (1845)  3  How.  223, 
11  U.  S.    (L.  ed.)    565. 

The  United  States  possess  full  and  un- 
limited jurisdiction  both  of  a  political 
and  municipal  nature  over  the  District 
of  Columbia.  Shoemaker  t\  U.  S.,  (1893) 
147  U.  S.  300,  13  S.  Ct.  361,  37  U.  S. 
(L.  ed.)    170. 

"The  Congress  of  the  United  States, 
being  empowered  bv  the  Constitution  '  to 
exercise  exclusive  legislation  in  all  cases 
whatsoever '  over  the  seat  of  the  national 
government,  has  the  entire  control  over 
the  District  of  Columbia  for  every  pur- 
pose of  government,  national  or  local.  It 
may  exercise  within  the  district  all  leg- 
islative powers  that  the  legislature  of  a 
state  might  exercise  within  the  state ;  and 
may  vest  and  distribute  the  judicial  au- 
thority in  and  among  the  courts  and 
magistrates,  and  regulate  judicial  proceed- 
ings before  them,  as  it  may  think  fit,  so 
long  as  it  does  not  contravene  any  pro- 
vision of  the  Constitution  of  the  United 
States."     Capital    Traction    Co.    v.   Hof, 


( 1899)  174  U.  S.  5,  19  S.  Ct.  585,  43  U.  8. 
(L.  ed.)  873,  affirming  Hof  17.  Capital 
Traction  Co.,  (1897)  10  App.  Cas.  (D.  C.) 
205. 

At  the  legislature  of  the  Union,— This 

power,  like  all  others  which  are  specified, 
is  conferred  on  Congress  as  the  legislature 
of  the  Union;  for,  strip  them  of  that 
character,  and  they  would  not  possess  it. 
In  legislating  for  the  district,  they  nec- 
essarily preserve  the  character  of  the  leg- 
islature of  the  Union;  for  it  is  in  that 
character  alone  that  the  Constitution  con- 
fers on  them  this  power  of  exclusive  leg- 
islation. Cohen  v.  Virginia,  (1821)  6 
Wheat.  424,  5  U.  S.   (L.  ed.)   257. 

In  legislating  for  the  District  of  Colum- 
bia, Congress  remains  the  legislature  of 
the  Union,  and  its  acts  are  the  acts  of 
the  United  States.  There  is  no  division 
here  between  powers  of  state  government 
and  powers  of  general  government;  all 
these  powers  are  alike  vested  in  the  fed- 
eral government.  Washington  Aqueduct, 
(1855)   7  Op.  Atty.-Gen.  116. 


Employers'  Liability  Act —  The  Act  of  Congress  of  June  11,  1906,  known 
as  the  Employers'  Liability  Act,  was  held  valid  as  applied  causes  of  action 
arising  within  the  District  of  Columbia  and  the  Territories. 

El  Paso,  etc.,  R.  Co.  t?.  Gutierrez,  (1909)  215  U.  S.  87,  30  S.  Ct.  21,  54  U.  S.  (L.  ed.) 
106. 


2.  Delegation  of  Municipal  Powers. — The  supreme  legislative  body  of  the 
District  of  Columbia  is  Congress.  The*  subordinate  legislative  powers  of  a 
municipal  character  which  may  be  lodged  in  the  city  corporations  or  in  the 
district  corporation,  do  not  make  these  bodies  sovereign. 


Metropolitan  R.  Co.  v.  District  of  Co- 
lumbia, (1889)  132  U.  S.  9,  19  S.  Ct. 
19,  33  U.  S.   (L.  ed.)   231. 

An  Act  of  Congress  granting  legisla- 
tive power  to  the  corporation  of  Wash- 
ington is  not  unconstitutional  as  a  dele- 
gation of  that  power  of  exclusive  legis- 
lation over  the  District  of  Columbia, 
which,  by  the  Constitution,  is  vested  in 
Congress.  Washington  t?.  Eaton,  (1833) 
4  Cranch  (C.  C.)  352,  29  Fed.  Cas. 
No.  17,228. 


Congress  cannot  delegate  to  the  District 
of  Columbia  power  to  pass  general  legis- 
lation, and  an  Act  of  the  District  legisla- 
ture, declaring  judgments  rendered  by  the 
Supreme  Court  of  the  District  to  be  liens 
on  equitable  interests  in  land,  was  an  act 
of  legislation  which  it  was  only  competent 
for  the  CongresB  of  the  United  States  to 
pass,  and  was  in  itself  totally  inoperative 
and  void.  Roach  v.  Van  Riswick,  (1879) 
MacArthur  &  M.  (D.  C.)  179,  quoting 
from  the  opinion  of  Marshall,  C.  J.,  in 
Cohen  17.  Virginia,  (1821)   6  Wheat  424, 
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5  U.  S.  (L.  ed.)  257:  "In  the  enumera- 
tion of  the  powers  of  Congress,  which  is 
made  in  the  eighth  section  of  the  first  ar- 
ticle, we  find  that  of  exercising  exclusive 
legislation  over  such  district  as  shall 
become  the  seat  of  government.  .This 
power,  like  all  others  which  are  specified, 
is  conferred  on  Congress  as  to  the  legis- 
lature of  the  Union;  for,  strip  them  of 
that  character  and  they  would  not  possess 
it.  In  no  other  character  can  it  be  exer- 
cised. In  legislating  for  the  district,  they 
necessarily  preserve  the  character  of  the 
legislature  of  the  Union;  for  it  is  in  that 
character  alone  that  the  Constitution  con- 
fers on  them  this  power  of  exclusive  leg- 
islation." See  also  Cooper  v.  District  of 
Columbia,  (1880)  MacArthur  &  M.  (D.  C.) 
250.  But  see  Grant  v.  Cooke,  (1871)  7 
D.  C.  165. 

Ordinances  of  the  city  of  Washington 
can  neither  increase  nor  vary  the  power 
to  sell  lands  for  taxes  as  prescribed  by 
Act  of  Congress,  nor  impose  any  terms  or 
conditions  which  can  affect  the  validity 
of  a  sale  made  within  the  authority  con- 
ferred by  the  statute.  Thompson  v.  Roe, 
(1859)  22  How.  436,  16  U.  S.  (L.  ed.)  387. 

Congress  has  express  power  "  to  exercise 
exclusive  legislation  in  all  cases  whatso- 


ever *  over  the  District  of  Columbia,  thus 
possessing  the  combined  powers  of  a  gen- 
eral and  of  a  state  government  in  all  cases 
where  legislation  is  possible.  But  as  the 
repository  of  the  legislative  power  of  the 
United  States,  Congress,  in  creating  the 
District  of  Columbia  "  a  body  corporate 
for  municipal  purposes,"  could  only  au- 
thorize it  to  exercise  municipal  powers. 
Stoutenburgh  t?.  Hennick,  (1889)  129  U.  S. 
147,  9  S.  Ct.  266,  32  U.  S.  (L.  ed.)  637. 

A  corporation  organized  in  the  District 
of  Columbia  by  an  Act  of  Congress  be- 
comes a  corporation  not  of  the  United 
States,  but  of  the  district.  Under  this 
provision  of  the  Constitution  Congress  be- 
came and  is  the  local  legislature  of  the 
District  of  Columbia,  and  as  such  only 
it  has  the  right  and  power  to  provide  for 
the  incorporation  of  private  corporations 
within  and  for  said  district.  Although 
the  statute  under  which  a  corporation  be- 
comes incorporated  is  enacted  by  the  Con- 
gress of  the  United  States,  yet  in  its 
enactment  Congress  acts  and  can  only  act 
as  the  legislature  of  the  District  of  Colum- 
bia. Daly  v.  National  L.  Ins.  Co.,  (1878) 
64  Ind.  6. 


3.  Constitutional  Guaranties  of  Individual  Bights.— The  power  of  Con- 
gress in  the  District  of  Columbia,  as  elsewhere  throughout  the  Federal 
Union,  is  distinctly  limited  by  all  express  guaranties  of  individual  right 
contained  in  the  Federal  Constitution.  No  more  in  the  District  of  Colum- 
bia than  anywhere  else  within  the  United  States,  could  the  legislature  of 
the  Union  pass  a  bill  of  attainder  or  an  ex  post  facto  law,  or  dispense  with 
trial  by  jury,  or  establish  a  religion,  or  authorize  unreasonable  searches. 
All  the  general  limitations  imposed  by  the  Constitution  upon  its  authority 
are  as  applicable  in  the  District  of  Columbia  as  in  any  other  part  of  the 
United  States. 


Curry  v.  District  of  Columbia,  (1899) 
14  App.  Cas.  (D.  C.)  439,  wherein  the 
court  further  said:  "And  not  only  are 
these  express  limitations  applicable,  but, 
in  the  language  of  Mr.  Justice  Miller,  in 
the  case  just  cited,  [Citizens'  Sav.,  etc., 
Assoc,  v.  Topeka,  (1874)  20  Wall.  (U.  S.) 
655]  all  the  'implied  limitations  which 
grow  out  of  the  nature  of  all  free  gov- 
ernments,' are  equally  applicable.  The 
'exclusive'  power  of  legislation  over  this 
district  which  is  vested  in  Congress  by 
the  Constitution,  must  be  assumed  to  ex- 
tend only  to  all  lawful  subjects  of  legis- 
lation; and  invasions  of  those  funda- 
mental individual  rights,  which  lie  at  the 
foundation    of   the   social    compact,    and 


for  the  maintenance  of  which  free  gov- 
ernments exist,  are  not  lawful  subjects  of 
legislation." 

Regulations  affecting  peace,  morals, 
safety,  health,  and  comfort.— The  power 
of  Congress  to  enact  regulations  affecting 
the  public  peace,  morals,  safety,  health, 
and  comfort,  within  the  District  of  Colum- 
bia, is  the  same  as  that  of  the  several 
state  legislatures  within  their  respective 
territorial  limits.  It  is  no  less,  nor  can 
it  be  greater;  for  all  the  guaranties  of 
the  Constitution  respecting  life,  liberty, 
and  property  are  equally  for  the  protec- 
tion and  benefit  of  all  citizens  residing  in 
the    District   of    Columbia,    as    of    those. 


834 


CONSTITUTION 


[Art.  I,  sec.  8 


residing  in  the  Beveral  states.  Moses  v. 
U.  S.,  (1900)  16  App.  Cas.  (D.  C.)  433. 
See  also  Lansburgh  v.  District  of  Colum- 
bia, (1897)   11  App.  Cas.   (D.  C.)   521. 

Discriminating  municipal  ordinance. — 
The  commissioners  of  the  District  of 
Columbia  enacted  regulations  or  ordi- 
nances designating  hack  stands  on  the 
streets,  providing  that  "the  apace  on  B 
street,  N.  VV.,  from  the  west  line  of  the 
depot  building,  extending  westerly  one 
hundred  and  sixty  feet,  is  hereby  set  apart 
for  the  exclusive  use  of  the  cabs  of  the 
Philadelphia,  Wilmington,  and  Baltimore 
Railroad   Company."     The   effect   of   the 


regulation  is  to  give  an  undue  preference 
to  the  railroad  company,  and  absolutely  to 
prohibit  all  other  persons  from  engaging 
in  a  lawful  and  unobjectionable  business 
at  the  place  designated,  and  in  so  far  as 
it  assumes  to  confer  exclusive  privileges 
on  the  railroad  company  it  must  be  re- 
garded as  void  and  of  no  force  in  law; 
and  so  far  as  the  joint  resolution  of  Con- 
gress can  be  construed  as  authorizing  a 
concession  of  such  exclusive  privileges, 
that  joint  resolution  likewise  must  be 
taken  as  equally  obnoxious  to  the  prin- 
ciple of  equality  and  equally  invalid. 
Curry  v.  District  of  Columbia,  (1899)  14 
App.  Cas.  (D.  C.)  426. 


in.  Courts  of  the  District  of  Columbia 

In  the  District  of  Columbia  there  is  no  division  of  powers  between  the 
general  and  local  government.  Congress  has  the  entire  control  over  the 
District  for  every  purpose  of  government,  and  in  organizing  a  judicial 
department  all  judicial  power  necessary  for  the  purposes  of  the  government 
may  be  vested  in  the  courts  of  justice  of  the  District. 


Kendall  v.  U.  S.,  (1838)  12  Pet.  619, 
9  U.  S.  (L.  ed.)   1181. 

Jurisdiction  of  courts. —  The  general  re- 
strictions of  the  Constitution  which  gov- 
ern the  exercise  of  jurisdiction  by  the 
courts  of  the  United  States  within  the  sev- 
eral states  of  the  Union  have  no  opera- 
tion in  the  District  of  Columbia,  and  the 
conditions  of  jurisdiction  existing  in  the 
District  make  the  provisions  of  section  1 
of  the  Act  of  1887,  defining  the  jurisdic- 
tion of  the  circuit  courts  in  districts 
within  the  several  states,  plainly  inappli- 
cable. General  provisions  of  an  Act .  of 
Congress  not  locally  inapplicable  are  con- 
trolling under  the  provisions  of  sec.  93, 
Rev.  Stat.  D.  C.  Gilford  Granite  Co.  t\ 
Harrison  Granite  Co.,  (1903)  23  App. 
Cas.  (D.  C.)  22. 

As  courts  of  the  United  States. —  This 
clause  vests  in  Congress  plenary  power 
over  the  District  for  all  purposes.  Such 
grant   of   power  necessarily   implies    the 


power  of  Congress  to  ordain  and  estab- 
lish such  courts  as  should  be  found  neces- 
sary for  the  orderly  and  proper  govern- 
ment of  the  District  and  the  people  resid- 
ing therein,  the  cession  being  made  and 
accepted  by  Congress  for  the  United 
States  as  a  permanent  seat  of  govern- 
ment organized  under  the  Constitution. 
And  though  the  courts  of  the  District  are 
created  and  established  by  the  Act  of  Con- 
gress, the  power  for  such  creation  and  es- 
tablishment is  no  lesB  derived  from  the 
Constitution  than  the  power  under 
art.  Ill,  sec.  1,  of  the  Constitution,  to 
ordain  and  establish  inferior  courts  to 
the  Supreme  Court  of  the  United  States. 
All  courts  thus  established  by  Congress, 
while  the  creations  of  Congress,  are  au- 
thorized by  the  Constitution,  and  are 
therefore  courts  of  the  United  States  for 
the  administration  6i  the  laws  of  the 
United  States.  Moss  t\  U.  S.  (1904)  23 
App.  Cas.  (D.  C.)  482.  See  U.  S.  v.  Samp- 
son, (1902)   10  App.  Cas.   (D.  C.)   437. 


IV.  Common-law  Offenses 

The  rule  that  there  are  no  common-law  offenses  against  the  United  States 
does  not  apply  in  the  District  of  Columbia. 


Tyner  v.  U.  S.,  (1904)  23  App.  Cas. 
(D.  C.)  358,  citing  De  Forest  r.  U.  S., 
(1897)  11  App.  Cas.  (D.  C.)  465,  wherein 
the  court  said:  "As  against  the  United 
•States  regarded  as  coextensive  with  the 
federal    union    of    states    and    operating 


within  the  territorial  limits  of  the  states, 
it  is  undoubtedly  true  that  there  are  no 
common-law  offenses;  for  the  jurisdiction 
there  given  to  the  United  States  by  the 
Federal  Constitution  is  distinctly  and  ex- 
pressly restricted  to  the  powers'  enumer- 
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ated  in  the  Constitution.  But  the  state- 
ment was  not  intended  to  have  applica- 
tion to  the  District  of  Columbia.  The 
question  as  to  the  authority  of  the  United 
States  in  this  district  is  not  what  power 
has  been  conferred  upon  it,  but  rather 
what  power  has  been  inhibited  to  it.  Sub- 
ject to  the  limitations  imposed  by  the  Con- 


stitution itself  and  by  the  spirit  of  our 
free  institutions,  the  United  States  have 
supreme  and  exclusive  power  over  the  Dis- 
trict of  Columbia,  and  they  are  not  limited 
to  the  governmental  powers  in  the  Con- 
stitution specifically  enumerated  as  din- 
ing their  jurisdiction  for  the  country  at 
large." 


V.  Crimes  Against  the  United  States 

Crimes  committed  in  the  District  are  not  crimes  against  the  District,  but 
against  the  United  States;  therefore,  whilst  the  District  may,  in  a  sense, 
be  called  a  state,  it  is  such  in  a  very  qualified  sense. 


Metropolitan  R.  Co.  v.  District  of 
Columbia,  (1880)  132  U.  S.  9,  10  S.  Ct. 
19,  33  U.  S.   (L.  ed.)   231,  holding  that 


the  District  of  Columbia  is  a  municipal 
corporation  having  a  right  to  sue  and  be 
sued. 


VI.  Power  of  Taxation 

1.  In  General. —  The  power  of  Congress  to  exercise  exclusive  jurisdic- 
tion in  all  cases  whatever  within  the  District  of  Columbia  includes  the 
power  of  taxation. 


Parsons  r.  District  of  Columbia,  (1898) 
170  U.  S.  56,  18  S.  Ct.  521,  42  U.  S. 
(L.  ed.)  '943.  See  also  Loughborough  ». 


Blake,    (1820)    5    Wheat.    317,   5   U.   S. 
(L.  ed.)  98. 


2.  Assessments  on  Property  for  Local  Improvements.— Congress  has 
power  to  confer  upon  the  city  of  Washington,  in  the  District  of  Columbia, 
authority  to  assess  upon  the  adjacent  proprietors  of  lots  the  expenses  of 
repairing  streets. 


Willard  f.  Presbury,  (1871)  14  Wall. 
680,  20  U.  S.  (L.  ed.)  719.  See  also  Bris- 
coe v.  Rudolph,  (1911)  221  U.  S.  547, 
31  S.  Ct  679,  54  U.  S.  (L.  ed.)   848. 

Effect  of  Fifth-  and  Fourteenth  Amend- 
ments —  Due  process  of  law. — "  In  the 
present  case  is  involved  the  constitution- 
ality of  an  Act  of  Congress  regulating 
assessments  on  property  in  the  District  of 
Columbia,  and  in  respect  to  which  the 
jurisdiction  of  Congress,  in  matters  mu- 
nicipal as  well  as  political,  is  exclusive, 
and  not  controlled  by  the  provisions  of  the 
Fourteenth  Amendment  2so  doubt,  in  the 
exercise  of  such  legislative  powers,  Con- 
gress is  subject  to  the  provisions  of  the 
Fifth  Amendment  to  the  Constitution  of 
the  United  States,  which  provide,  among 
other  things,  that  no  person  shail  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,  nor  shall  private  prop- 
erty be  taken  for  public  use  without  just 
compensation.  But  it  by  no  means  neces- 
sarily follows  that  a  long  and  consistent 
construction  put  upon  the  Fifth  Amend- 


ment, and  maintaining  the  validity  of  the 
Acts  of  Congress  relating  to  public  im- 
provements within  the  District  of  Colum- 
bia, is  to  be  deemed  overruled  by  a  deci- 
sion concerning  the  operation  of  the  Four- 
teenth Amendment  as  controlling  state 
legislation."  'Wight  v.  Davidson,  (1901) 
181  U.  S.  379,  21  S.  Ct.  616,  45  U.  S. 
(L.  ed.)   900. 

When  a  taking  of  private  property  with- 
out compensation. —  The  special  benefit  to 
property  assessed  for  a  public  improve- 
ment, being  a  limit  on  discretion,  it  fol- 
lows that  when  this  is  clearly  exceeded 
the  assessment  ceases  to  be  a  tax  and  be- 
comes a  taxing  of  private  property  for 
public  use  without  compensation,  pro- 
hibited by  the  last  clause  of  the  Fifth 
Amendment.  Allman  r.  District  of  Colum- 
bia, (1894)  3  App.  Cas.  (D.  C.)   21. 

Statute  confirming  unauthorised  assess- 
ments.—  The  Act  of  Congress  of  June  19, 
1878,  directed  the  commissioners  of  the 
District    of    Columbia    to    "  enforce    the 
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collection,  according  to  existing  laws,  of      v.  District  of  Columbia,  (1878)   97  U.  S. 
all  assessments  for  special  improvements       690,  24  U.  S.   (L.  ed.)    1098. 

the  property  benefited  by  the  improve-  27  1890  ^m^  <<An  ^  authorizing 
ments  in  respect  to  which  the  said  aasess-  the  egt^Hghment  of  a  public  park  i„  the 
menta  were  made,"  and  also  authorised  Dtatrict  of  Columbia,"  dedicating  and  set- 
the  commissioners  to  revise  such  aasess-  t-  ^  ma  k  „  for  the  ^^  and 
ments  within  thirty  days  from  the  pas-  ^^mt  of  tile  people  of  the  United 
sage  of  the  Act,  and  correct  the  same,  so  g^  „  d  ^^^g  property  in  the  Dis- 
far  as  the  charges  were  erroneous  or  ex-  Met  J,  Columbia  ft  *  tn7  ^  ^  «. 
cesBive.  The  Act  was  valid  as  a  confirma-  ^„olM  n*  i^««*;««  *nA  ;mnv.^v;«i»  n»*».  n«,..i> 
tion  of  what  the  board  of  works  had  done,  P^"* ^ ** g^imp^Tlson  £  Kt 
though  the  action  of  the  board  had  been  b  t  (lg98)  lftg  ^  g  612  lg  'g  ^ 
unauthorized.  Congress  may  legislate  ft40 '4o  TT  S  IT.  ed  \  fifiO 
wdthin  the  District,  respecting  the  people  »4tf'  4~  u'  b'  {Ll-  "^  &yy' 
and  property  therein,  as  may  the  legisla-  Special  assessments  cannot  be  levied  on 
ture  of  any  state  over  any  of  its  sub-  adjoining  property  to  defray  the  whole  or 
ordinate  municipalities. .  It  may  therefore  any  part  of  the  expense  of  a  public  en- 
cure  irregularities,  and  confirm  proceed-  terprise  for  a  purely  public  purpose,  as 
ings  which  without  the  confirmation  a  park,  and  an  Act  of  Congress  author- 
would  be  void,  because  unauthorized,  pro-  izing  such  assessments  is  unconstitutional, 
vided  such  confirmation  does  not  inter-  Craighill  v.  Van  Riswick,  (1896)  8  App. 
fere  with  intervening  rights.     Mattingly  Cas.    (D.  C.)    218. 

3.  License  Tax  as  an  Interference  with  Interstate  Commerce. — An  Act 

of  the  legislative  assembly  of  the  District  of  Columbia  which  imposes  "  a 
license  on  trades,  business,  and  professions  practiced  or  carried  on  in  the 
District  of  Columbia/ '  is  invalid  as  being  a  regulation  of  interstate  com- 
merce so  far  as  applicable  to  commercial  agents  whose  business  it  is  to 
offer  merchandise  for  sale  by  sample  on  behalf  of  individuals  or  firms  doing 
business  outside  of  the  District. 

Stoutenburgh  t\  Hennick,  (1889)  129  gress  shall  have  power  *  *  *  to  reg- 
U.  S.  147,  9  S.  Ct.  256,  32  U.  S.  (L.  ed.)  ulate  commerce  with  foreign  nations,  and 
637.  among     the     several     states,     and    with 

the    Indian    tribes,"    Grant   of   Power  — 

See  also  supra,  p.  426,  under  the  clause  "Among  the  Several  States  "  — District  of 
of  this  section  providing  that  "the  Con-       Columbia. 

4.  Exempting  Property  from  Taxation. —  Congress  has  power  to  invest 
the  District  government  with  legislative  authority,  and  the  Act  of  the  legis- 
lative assembly  providing  that  "  all  property,  real  and  personal,  which  may 
hereafter  be  actually  employed  within  the  limits  of  the  District  of  Columbia 
for  manufacturing  purposes  shall  be  exempt  from  all  general  taxes  for  a 
period  of  ten  years  from  the  date  of  this  Act  going  into  effect :  Provided, 
that  the  value  of  the  property  so  employed  for  manufacturing  purposes 
shall  not  be  less  than  $5,000,' '  was  within  that  authority. 

Welch  t\  Cook,    (1878)    97  U.  S.  542,  state  purposes,  and  In  the  exercise  of  this 

24  U.  S.   (L.  ed.)    1112.  power   Congress  may,   at   its   discretion, 

wholly  exempt  certain  classes  of  property 

Congress  has  the  power,  legislating  as  a  from  taxation,  or  it  may  tax  them  at  a 

local  legislature  for  the  District  of  Colura-  lower  rate  than  other  property.     Gibbons 

bia,    to   levy   taxes   for   district  purposes  v.  District  of  Columbia,  (1886)   116  U.  S. 

only  in  like  manner  as  the  legislature  of  407,  6  S.  Ct.  427,  29  U.  S.  (L.  ed.)  680. 
a  state  may  tax  the  people  of  a  state  for 
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VII.  Power  to  Acquire  Land  in  Adjoining  State 

The  United  States  may  acquire  the  title  to  land  in  an  adjoining  state  for 
the  municipal  purposes  of  the  District  of  Columbia,  as  for  the  purpose  of 
constructing  an  aqueduct. 


Washington  Aqueduct,  (1855)  7  Op. 
Atty.-Gen.  114,  wherein  the  attorney-gen- 
eral said:  "While  the  specific  grant  of 
power  comprehends  'all  cases  whatever/ 
the  constitutional  means  of  exercising  such 
power  are  given  by  the  provision  which 
declares  that  Congress  shall  have  author- 
ity ' to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execu- 
tion the  foregoing  powers  and  all  other 
powers  vested  by  this  Constitution  in  the 
government  of  the  United  States  or  in 
any  department  or  officer  thereof.' " 


The  government  of  the  United  States 
possesses  the  power,  under  the  Constitu- 
tion, to  construct  an  aqueduct  to  supply 
the  city  of  Washington  with  water,  draw- 
ing the  supply,  if  necessary,  from  within 
the  limits  of  Maryland,  and  using  and  oc- 
cupying lands  for  that  purpose  m  Mary- 
land, by  the  permission 


the  state. 
Md.  444. 


Beddall  v. 


and   consent  of 
Bryan,    (1859)    14 


Vm.  Bonds  and  Accounting  of  Officers 

The  President  may  prescribe  the  period  at  which  accounting  shall  be  had 
and  payment  made  into  the  treasury  by  the  register  of  wills  and  the 
recorder  of  deeds  of  the  District  of  Columbia,  and  may  require  bonds  to  be 
given  to  the  United  States  to  secure  such  accounting  and  payments. 


President  —  Register  of  Wills  and  Re- 
corder of  Deeds,  (1893)  20  Op.  Atty.-Gen. 
508,  wherein  the  attorney-general  said: 
"By  authorizing  these  officers  to  receive 
the  fees  and  to  pay  the  expenses  of  their 
offices,  and  their  own  salaries,  out  of  the 
same,  they  are  made  (by  the  statute) 
giMwi-disburaing  officers  of  the  United 
States.  If  these  or  any  other  disbursing 
officers  of  the  United  States  fail  to  dis- 
charge, or  commit  a  breach  of  duty,  the 
provision  of  the  Constitution  above  quoted 
('  shall  take  care  that  the  laws  be  faith- . 
fully  executed')    would   require  you,   if 


such  breach  consisted  in  a  misappropria- 
tion of  moneys,  to  take  the  necessary 
steps  for  recovering  and  bringing  the  same 
into  the  treasury  of  the  United  States; 
and  if  such  breach  amounted  to  a  crim- 
inal violation  of  the  law,  it  would  be 
your  duty  to  see  that  the  offender  was 
prosecuted  and  punished.  It  being  thus 
made  your  constitutional  duty  to  redress 
a  wrong  committed  by  such  an  officer,  it 
certainly  is  none  the  less  your  duty  to 
use  all  reasonable  means  to  prevent  such 
wrongdoing."  • 


IX.  Taxation  by  States  of  District  Bonds 

Bonds  issued  in  the  name  of  the  District  of  Columbia,  under  authority 
of  an  Act  of  Congress,  were  issued  for  a  national  purpose,  and  are  not 
taxable  by  a  state. 

Grether  v.  Wright,  (1896)  75  Fed.  757. 
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"  The  Congress  shall  have  power  *  *  *  to  exercise  exclusive  legisla- 
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I.  When  Federal  Jurisdiction  Acquired 
1.  By  the  Constitutional  Method  — a.  In  General. —  When  the  title  is 
acquired  by  purchase  by  consent  of  the  legislatures  of  the  states,  the  federal 
jurisdiction  is  exclusive  of  all  state  authority.  This  follows  from  the 
declaration  of  the  Constitution  that  Congress  shall  have  "  like  authority  " 
over  such  places  as  it  has  over  the  district  which  is  the  seat  of  government ; 
that  is,  the  power  of  "exclusive  legislation  in  all  cases  whatsoever." 
Broader  or  clearer  language  could  not  be  used  to  exclude  all  other  authority 
than  that  of  Congress. 

Ft.  Leavenworth  R.  Co.  t?.  Lowe,  (1885)  A  state  retains  complete  and  exclusive 

114  U.  S.  532,  5  S.  Ct.  906,  29  U.  S.  political  jurisdiction  over  land  purchased 

(L.  ed.)  264.    See  also  Steele  v.  Halligan,  by  the  United  States  without  the  consent 

(1916)    229    Fed.    1011;    U.    S.   v.   Holt,  of  the  state  or  where  political  jurisdic- 

(1909)  168  Fed.  141;  Pundt  t\  Pendleton,  tion  over  the  same  has  not  been  otherwise 

(1909)   167  Fed.  997;  World's  Columbian  ceded  to  the  United  States  by  the  state. 

Exposition  v.  U.  S.,  (1893)   56  Fed.  670.  U.  S.  t\  San  Francisco  Bridge  Co.,  (1898) 

88  Fed.  894. 

When  a  purchase  of  land  for  any  of 

these  purposes  is  made  by  the  national  Purchase  of  Arlington  estate  without 

government,  and  the  state  legislature  has  consent —  The    United    States    purchased 

given  its  consent  to  the  purchase,  the  land  the  Arlington  estate  during  the  war  at  a 

so  purchased  by  the  very  terms  of  the  tax    sale,    but    jurisdiction    thereof    was 

Constitution  ipso  fcCcto  falls  within  the  ex-  never  ceded  by  the  state  of  Virginia.     A 

elusive   legislation  of  Congress,  and  the  United  States  Circuit  Court  has  not  ju- 

state   jurisdiction    is   completely   ousted.  risdiction  of  a  petty  larceny  committed  in 

This  is  the  necessary  result,  for  exclusive  the    national    cemetery    in    that    state, 

jurisdiction  is  the  attendant  upon  exclu-  U.  S.  v.  Penn,  (1880)  48  Fed.  669. 
siye  legislation.  U.  S.  v.  Cornell,  (1819)  2 
Maeon  (U.  S.)  60,  25  Fed.  Cas.  No.  14,867. 

6.  Pxtrchase  by  the  United  States1— (1)  In  General. —  The  word  "  pur- 
chase "  has  not  the  general  technical  meaning  belonging  to  it  at  common 
law  of  any  acquisition  of  lands  other  than  by  descent  or  inheritance,  but 
has  only  the  meaning  of  an  acquisition  of  land  by  actual  purchase. 

Crook  v.  Old  Point  Comfort  Hotel  Co.,  by  the  United  States  for  national  pur- 
(1893)   54  Fed.  608.  poses,  does  not  authorize  him  to  cede  ju- 

risdiction to  lands  to  which  the  United 

A  Texas  statute  authorizing  the  gov-  States  had  not  the  title.  U.  S.  v.  Schwalby, 
ernor  to  cede  exclusive  jurisdiction  to  (1894)  8  Tex.  Civ.  App.  682,  29  S.  W.  90. 
the  United  States  over  land  to  be  taken 

(2)  Land  Purchased  by  Corporation  for  Soldiers'  Home. —  A  purchase 
of  land  by  a  corporation,  organized  under  an  Act  of  Congress  for  the  estab- 
lishment and  support  "  of  an  establishment  for  the  care  and  relief  of  dis- 
abled volunteers  of  the  United  States  army,  to  be  known  by  the  name  and 
style  of  The  National  Asylum  for  Disabled  Volunteer  Soldiers,"  does  not 
give  title  to  the  United  States,  so  as  to  give  to  the  national  government 
exclusive  jurisdiction  on  an  attempted  cession,  for  it  is  not  competent  for 
the  legislature  to  abdicate  its  jurisdiction  over  its  territory,  except  where 
the  lands  are  purchased  by  the  United  States  for  the  specified  purposes 
contemplated  by  the  Constitution. 
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In  re  O'Connor,    (1875)    37   Wis.  .386,  disabled  by  wounds  received  or  sickness 

wherein  the  court  said:     "It  is  in  the  na-  contracted  in  the  line  of  their  duty.    The 

ture  of   a   charity  or   eleemosynary   cor-  corporation   is  in   its  nature  and  object 

poration,  under  the  perpetual  guardian-  a   public   charitable    institution,   worthy, 

ship  of  the  United  States,  having  power  to  doubtless,  of  public  favor  and  of  private 

purchase   and   hold    real    estate,    and    to  munificence.     It   is  not,   however,    to   be 

apply  certain  moneys  for  the  care,  relief,  confounded  with  the  general  government; 

and  support  of  discharged  volunteer  sol-  nor  are  its  rights  and  property  in   any 

diers  who  served  in  the  late  war  for  the  just,  legal  sense  the  rights  and  property 

suppression    of   the    rebellion,    and    were  of  the  United  States." 

(3)  Mere  Occupancy  with  Tacit  State  Consent. —  The  right  of  exclusive 
legislation  within  the  territorial  limits  of  any  state  can  be  acquired  by  the 
United  States  only  in  the  mode  pointed  out  in  the  Constitution,  by  purchase, 
by  consent  of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock  yards,  and  other  needful  build- 
ings. The  essence  of  that  provision  is,  that  the  state  shall  freely  cede  the 
particular  place  to  the  United  States,  for  one  of  the  specific  and  enumerated 
objects.  This  jurisdiction  cannot  be  acquired  tortiously,  or  by  disseisin  of 
the  state ;  much  less  can  it  be  acquired  by  mere  occupancy,  with  the  implied 
or  tacit  consent  of  the  state,  when  such  occupancy  is  for  the  purpose  of 
protection. 

People   v.   Godfrey,    (1819)    17   Johns.  The  United  States,  as  a  mere  proprietor 

(N.  Y.)   232.  of  land  situated  within  the  limits  of  a 

state,   which  was   acquired  by  purchase, 
toff 


Mere  ownership  and  occupancy,  by  the      without  the  consent  of  the  legislature,  has 
aited  States,  of  land  within  a  state,  do      no  paramount  authority  derived  from  own- 
not  suffice  to  oust  the  jurisdiction  of  the       ership  of  the  soil.    In  re  O'Connor,  (1875) 


the  full  knowledge  and  tacit  consent  of 
such  state.  Eminent  Domain  of  States, 
(1855)   7  Op.  Atty.-Gen.  573. 

(4)  Leased  Land. —  Land  leased  to  the  United  States  for  one  month, 
with  the  privilege  of  using  and  occupying  the  same  for  six-  months,  at  the 
option  of  the  government,  at  a  stipulated  rent,  is  not  a  "  place  "  within  the 
meaning  of  this  clause.  The  Constitution  clearly  implies  the  permanent 
use  of  the  property  purchased,  for  the  construction  or  erection  of  some  of 
the  structures  designated,  or  some  other  needful  building. 

U.  S.  v.  Tierney,  (1864)  1  Bond  (U.  S.)  571,  28  Fed.  Cas.  No.  16,517. 

c.  Consent  op  the  State —  (1)  In  General. —  The  consent  of  the  states 
to  the  purchase  of  lands  within  them  for  the  special  purposes  named  is 
essential,  under  the  Constitution,  to  the  transfer  to  the  general  government, 
with  the  title,  of  political  jurisdiction  and  dominion.  Where  lands  are 
acquired  ifrithout  such  consent,  the  possession  of  the  United  States,  unless 
political  jurisdiction  be  ceded  to  them  in  some  other  way,  is  simply  that 
of  an  ordinary  proprietor.     The  property  in  that  case,  unless  used  as  a 
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means  to  carry  out  the  purposes  of  the  government,  is  subject  to  the  legis- 
lative authority  and  control  of  the  states  equally  with  the  property  of 
private  individuals. 


Ft.  Leavenworth  R.  Co.  v.  Lowe,  (1885) 
114  U.  S.  631,  5  S.  Ct.  995,  29  U.  S.  (L. 
ed.)   264. 

Necessity  for  consent  or  cession  of  juris- 
diction.—  There  is  no  power  in  Congress 
to  acquire  or  assert  jurisdiction  over  any 
part  of  the  territory  of  any  state  without 
the  consent  of  the  legislature  of  the  state, 
and  in  order  to  acquire  exclusive  juris- 
diction over  a  national  cemetery  the  con- 
sent of  the  legislature  of  the  state  in 
which  the  cemetery  is  situated  must  first 
be  obtained.  National  Cemeteries,  (1869) 
13  Op.  Attv.-Gen.  133.  See  also  U.  S.  t\ 
Penn,  (1880)  48  Fed.  669. 

Both  a  purchase  with  the  consent  of 
the  state  and  an  express  cession  of  juris- 
diction are  not  necessary  to  the  powers 
and  rights  of  government.  Either  will  be 
sufficient  if  the  place  ib  owned  by  the 
United  States  and  is  actually  used  for 
governmental  purposes.  U.  S.  v.  Tucker, 
(1903)   122  Fed.  520. 

In  order  to  withdraw  from  a  state  a 
jurisdiction  which  it  had  possessed  and 
exercised,  and  confer  it  on  the  general 
government,  the  consent  of  the  former  was 
made  a  prerequisite.  This  is  the  material 
point  aimed  at  by  the  provision  of  the 
Constitution.  U.  S.  v.  Stahl,  (1868) 
Woolw.  (U.  S.)  192,  27  Fed.  Cas.  No. 
16,373. 

The  purchase  of  land  by  the  United 
States  for  public  purposes  does  not  of 
itself  oust  the  jurisdiction  of  the  state 
over  the  lands  purchased.  U.  S.  v.  Penn, 
(1880)   48  Fed.  669. 

No  necessity  for  cession  of  jurisdiction 
in  terms. —  An  Act  of  the  legislature  of 
the  state,  by  which  its  consent  is  given  to 
the  purchase  or  cession  by  the  United 
States  of  a  parcel  of  land  within  it  for 
any  of  the  uses  specified  by  the  Constitu- 
tion, vests  the  exclusive  jurisdiction 
thereof  in  the  United  States,  without  there 
being  a  cession  of  jurisdiction  in  terms. 
"  Purchased  by  the  consent  of  the  legisla- 
ture of  the  state/'  is  the  condition  of  the 
Constitution.  Eminent  Domain  of  States, 
(1855)  7  Op.  Atty.-Gen.  573. 

All  such  federal  jurisdiction  as  the  Con- 
stitution contemplates  is  acquired  by  the 
United  States,  in  the  mere  consent  of  the 
state  to  the  purchase;  upon  such  consent, 
the  jurisdiction  of  the  state  ceases  and  that 
of  Congress  comes  in  by  virtue  of  the  Con- 


stitution.   Cession  of  Federal  Jurisdiction 
by  States,  (1856)  7  Op.  Atty.-Gen;  628. 

To  be  the  free  act  of  the  states.— The 
power  of  exclusive  legislation,  which  is 
jurisdiction,  is  united  with  cession  of  ter- 
ritory, which  is  to  be  the  free  act  of  the 
states.  U.  S.  1\  Bevans,  (1818)  3  Wheat. 
388,  4  U.  S.  (L.  ed.)  404. 

Providing  for  reversion  of  jurisdiction 
and  service  of  state  process.— A  legislative 
Act  of  a  state,  consenting  to  the  purchase 
of  land  within  the  state  by  the  United 
States,  for  a  specific  purpose,  expressly 
ceding  jurisdiction,  is  not  rendered  insuffi- 
cient by  providing,  in  addition,  that  the, 
federal  jurisdiction  shall  cease  with  the 
proposed  use;  and  that,  meantime,  lawful 
process  of  the  courts  of  the  state  ^  may 
continue  to  be  served  within  the  limits 
of  the  land  jurisdiction  of  which  has  been 
ceded  to  the  United  States.  Cession  of 
State  Jurisdiction,  (1857)  8  Op.  Atty.- 
Gen.  387. 

Only  when  exclusive  jurisdiction  is  re- 
quired, the  consent  of  the  state  legislature 
must  be  obtained.  Congress  may  authorize 
the  erection  of  a  bridge  over  a  navigable 
stream,  and  the  fact  that  the  piers  of 
the  bridge  are  to  rest,  and  the  bridge  is  to 
stand,  on  land  which  belongs  to  the  state, 
without  the  consent  of  the  state,  does  not 
defeat  that  right.  Stockton  t>.  Baltimore, 
etc.,  K.  Co.,  (1887)  32  Fed.  17. 

A  South  Carolina  statute  entitled  "An 
Act  to  authorize  the  United  States  to  pur- 
chase a  sufficient  quantity  of  land  in  the 
city  of  Columbia  .for  the  erection  of  a 
post  office  and  a  court  house,"  provides 
"  that  the  United  States,  or  such  person 
or  persons  as  may  be  by  them  authorized, 
shall  have  the  right  and  authority  to 
purchase  the  fee  simple  of  a  sufficient 
quantity  of  land  in  the  city  of  Columbia 
on  which  to  erect  a  post  office  and  a  court 
house;  provided,  that  the  said  purchase 
does  not  exceed  four  acres;  and  that  all 
process,  civil  or  criminal,  issued  under 
the  authority  of  this  state  or  any  officer 
thereof,  shall  or  may  be  served  and  exe- 
cuted on  any  part  of  said  land,  and  on 
any  person  or  persons  there  being  and 
implicated  in  matters  of  law."  The 
statute  gives  a  complete  and  unequivocal 
consent  to  the  purchase,  and  this  is  all 
that  is  necessary,  for  the  Constitution 
confers  federal  jurisdiction  over  places 
conveyed  under  such  circumstances.  Ces- 
sion of  Federal  Jurisdiction  by  States, 
(1858)  9  Op.  Atty.-Gen.  263. 
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(2)  At  Time  Purchase  Made. —  When  land  has  been  purchased  by  the 
United  States  without  the  consent  of  the  state  being  given  at  the  time  the 
purchase  was  made,  this  clause  has  no  application. 


Palmer  v.  Barrett,  (1896)  162  U.  S. 
402,  16  S.  Ct.  837,  40  U.  S.  (L.  ed.)  1015, 
affirming  Barrett  v.  Palmer,  (1892)  135 
N.  Y.  336,  32  N.  E.  1017,  31  Am.  St 
Rep.  835,  17  L.  R.  A.  720. 

Required  before  purchase. —  The  consent 
of  the  state  legislature  is  required  hefore 
purchases  can  be  made  of  individuals,  and 
the  places  be  used  for  forts,  magazines; 
arsenals,  and  dockyards.  McConnell  v. 
Wilcox,  (1837)  2  111.  357. 

Before  or  after  purchase. —  A  legislative 
consent  to  a  purchase  by  the  United 
States  can  be  given  either  before  or  after 
the  purchase,  and  such  consent,  whenever 
given,  together  with  the  fact  of  the  pur- 
chase, establishes  the  jurisdiction  of  the 


United   States.     Ft.   Trumbull,  Connecti- 
cut, (1871)  13  Op.  Atty.-Gen.  411. 

A  Texas  statute,  by  which  the  consent 
of  the  legislature  of  that  state  iB  "  given 
to  the  purchase  by  the  government  of  the 
United  States,  or  under  the  authority  of 
the  same,  of  any  tract,  piece,  or  parcel  of 
land  from  any  individuals,  bodies  politic 
or  corporate,  within  the  boundaries  or 
limits  of  the  Btate,  for  the  purpose  of 
erecting  thereon  lighthouses  and  other 
needful  public  buildings  whatever,"  etc., 
operates  prospectively,  and  applies  to  any 
and  all  purchases  for  the  purposes  speci- 
fied therein,  as  the  same  may  from  time 
to  time  be  made.  Transfer  of  Jurisdiction, 
(1878)   15  Op.  Atty.-Gen.  480. 


(3)  On  Admitting  Territory  as  a  State. —  When  no  reservation  was  made 
by  Congress,  either  in  an  Act  giving  existence  to  a  new  territory  or  in  the 
Act  admitting  the  territory  as  a  new  state  into  the  Union,  and  there  has 
been  no  cession  by  the  state,  the  state  courts  have  jurisdiction  of  an  offense 
committed  upon  a  military  reservation. 


Clay  v.  State,  (1866)  4  Kan.  49. 

So  far  as  the  consent  of  a  new  state  to 
the  exercise  of  this  exclusive  jurisdiction 
is  concerned,  that  state  stands  on  the  same 
footing  as  the  original  thirteen.  U.  S.  t*. 
Stahl,  (1868)  Woolw.  (U.  S.)  192,  27 
Fed.  Cas.  No.  16,373. 


Place  reserved  before  admission- — The 
jurisdiction  of  the  state  is  not  excluded 
by  implication  of  law  in  the  case  of  a 
place  reserved  therein  for  lawful  public 
uses  by  the  federal  government,  before  it 
became  a  state,  but  as  to  which  there  has 
been'  no  cession  of  jurisdiction  or  other 
express  act  to  this  effect  on  the  part  of 
the  state.  Eminent  Domain  of  States, 
(1855)  7  Op.  Atty.rGen.  572. 


(4)  By  a  State  Constitutional  Convention. —  A  constitutional  convention 
of  a  state  is  not  "  the  legislature  of  the  state  "  in  the  sense  of  the  Consti- 
tution and  statutes  of  the  United  States,  and  consequently  an  ordinance 
passed  by  a  state  constitutional  convention  to  cede  to  the  United  States  the 
jurisdiction  over  a  national  cemetery  is  not  a  valid  consent  to  a  purchase 
by  the  United  States. 

Constitutional  Convention  Not  Legislature  of  State,  (1868)  12  Op,  Atty.-Gen.  428. 


(5)  Jurisdiction  Expressly  Reserved  by  the  State. —  Consent  of  a  state 
to  the  purchase  of  land  within  it  conveys,  in  general,  jurisdiction  to  the 
United  States;  but  not  when  all  jurisdiction  is  expressly  reserved  by  the 

state. 
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Eminent  Domain  —  State  Jurisdiction, 
(1856)  8  Op.  Atty.-Gen.  30.  See  also 
Power  of  Corporations,  (1856)  8  Op. 
Atty.-Gen.  104. 

Rentention  of  criminal  jurisdiction  by 
the  state. —  The  United  States  cannot  ac- 
cept a  cession  of  jurisdiction  from  a  state 
coupled  with  a  condition  that  crimes  com- 
mitted within  the  limits  of  the  jurisdic- 
tion ceded  shall  continue  to  be  punishable 
by  the  courts  of  the  state.    Such  reserva- 


tion is.  distinctly  incompatible  with  the 
provisions  of  tho  penal  Acts  of  Congress, 
and  would  obstruct  if  not  defeat  the  exe- 
cution of  those  Acts.  Moreover,  it  is 
altogether  inconsistent  with  any  possible 
construction  of  that  "exclusive"  juris- 
diction, which,  according  to  the  letter  and 
the  intent  of  the  Constitution,  is  in  such 
caseB  to  be  vested  in  the  United  States. 
Cession  of  States  Jurisdiction,  (1857)  8 
Op.  Atty.-Gen.  418. 


/ 


(6)  Reservation  of  Power  to  Serve  State  Process. —  The  reservation 
which  has  usually  accompanied  the  consent  of  the  state*  that  civil  and 
criminal  process  of  the  state  courts  may  be  served  in  the  places  purchased 
is  not  considered  as  interfering  in  any  respect  with  the  supremacy  of  the 
United  States  over  them,  "but  is  admitted  to  prevent  them  from  becoming 
an  asylum  for  fugitives  from  justice. 


Ft.  Leavenworth  R.  Co.  t>.  Lowe,  (1385) 
114  U.  S.  533,  5  S.  Ct.  995,  29  U.  S.  (L. 
id.)   264. 

Not  a  reservation  of  jurisdiction. —  A 
/.proviso  in  a  state  statute  that  all  civil 
^and  criminal  processes  issued  under  the 
authority  of  the  state,  or  any  other 
thereof,  may  be  executed  on  the  lands  so 
ceded,  and  within  the  fortifications  which 
may  be  erected  thereon,  in  the  same  way 
and  manner  as  if  such  lands  had  not  been 
ceded,  does  not  reserve  concurrent  juris- 
diction or  legislation  and  is  not  incom- 
patible with  the  exclusive  sovereignty  or 
jurisdiction  owf  the  United  States.  U.  S. 
r.  Cornell,  (1819)  2  Mason  (U.  S.)  60,  25 
Fed.  Cas.  No.  14,867.  See  also  U.  S.  c. 
Cornell,  (1820)  2  Mason  (U.  S.)  91,  25 
Fed.  Cas.  No.  14,868;  U.  S.  r.  Davis, 
(1829)  5  Mason  (U.  S.)  '356,  25  Fed.  Cas. 
No.  14,930. 

When  a  state  statute  authorizing  a  pur- 
chase of  land  by  the  United  States  pre- 
serves a  concurrent  jurisdiction  with  the 
United  States,  so  far  as  that  all  civil  and 
criminal  processes  which  may  issue  under 
the  authority  of  the  state  against  any 
persons  charged  with  crimes  committed 
outside  the  tract  of  land  may  be  executed 
therein,  offenses  committed  within  the  ter- 
ritory are  not  punishable  by  the  state 
courts.  U.  S.  v.  Travers,  (1814)  Brun. 
Col.  Cas.  (U.  S.)  467,  28  Fed.  Cas.  No. 
16,537. 

f'  Upon  the  assent  of  a  state  to  the  pur- 
chase of  territory  by  the  United  States, 
with  the  condition  annexed  that  civil  and 
criminal  process  might  be  served  therein 
by  the  officers  of  the  state,  no  offenses 
committed  within  that  territory  are  com- 
mitted against  the  laws  of  the  state;  nor 
can  such  offenses  be  punishable  by  the 
courts  of  the  state.  Com.  t?.  Clary, 
(1811)  8  Mass.  75. 


Right  of  coroner  to  hold  inquest. — 
When  in  a  state  statute  giving  consent  to 
the  purchase  by  the  federal  government  of 
ground  for  an  arsenal  there  is  a  proviso 
"  that  nothing  herein  contained  shall  ex- 
tend, or  be  construed  to  extend,  so  as  to 
impede  or  prevent  the  execution  of  any 
process,  civil  or  criminal,  under  the  au- 
thority of  this  state/1  the  federal  govern- 
ment takes  the  title  subject  to  the  right  W 
of  the  state  authorities  to  execute  process 
within  the  arsenal  grounds,  and  a  coroner 
may  hold  an  inquest  within  the  ceded  ter- 
ritory. Allegheny  County  t?.  McClung, 
(1866)  53  Pa.  St.  482. 

Personal  process  only. — A  reservation  in 
a  statute  ceding  jurisdiction,  "  that  this 
grant  of  jurisdiction  shall  not  prevent  the 
execution  of  any  process  of  this  state, 
civil  or  criminal,  on  any  person  who  may 
be  on  said  premises."  is  a  reservation  as 
to  service  of  process  which  is  purely  per- 
sonal, and  therefore  excludes  process, 
mesne  or  final,  touching  property,  real  or 
personal.  Martin  v.  House,  (1888)  39 
Fed.  695. 

Where  land  within  a  state  is  acquired 
by  the  United  States,  with  the  consent  of 
a  state,  then  under  article  1,  section  8, 
subsec.  17,  of  the  federal  Constitution,  the 
jurisdiction  of  the  United  States  is  com- 
plete and  exclusive,  and  the  reservation 
contained  in  such  grants,  to  the  effect  that 
the  state  shall  have  the  right  to  serve 
civil  and  criminal  process  within  the  ter-  ^ 
ritory  ceded,  is  limited  to  causes  of  action 
arising  outside  of  the  ceded  territory;  the 
purpose  of  such  reservation  being  to  pre- 
vent the  territory's  becoming  an.  asylum 
for  fugitives  from  justice.  Divine  r. 
Unaka  Nat.  Bank,  (1911)  125  Tenn.  98, 
140  S.  W.  747,  39  L.  R.  A.  (N.  S.)  586. 
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(7)  Limiting  Extent  of  Tract. —  A  state  has  the  right  to  limit  the  extent 
of  the  tract  over  which  it  will  cede  jurisdiction.  The  United  States  may 
purchase  more ;  but,  in  regard  to  the  excess,  the  jurisdiction  remains  with 
the  state. 

Cession  of  State  Jurisdiction,  (1857)  8  Op.  Atty.-Gen.  388. 

(8)  Right  Subsequently  to  Limit  the  Cession. —  A  state  statute  provided 
"  that  the  jurisdiction  of  the  state  of  Nebraska  in  and  over  the  military- 
reservations,  known  as  Fort  Robinson  and  Fort  Niobrara,  be  and  the  same 
are  hereby  ceded  to  the  United  States,"  subject,  however,  to  three  condi- 
tions: first,  that  the  cession  of  jurisdiction  should  continue  only  so. long  as 
the  United  States  shall  own  and  occupy  the  military  reservations  named ; 
second,  that  during  the  time  the  cession  of  jurisdiction  should  continue  in 
force  the  state  should  have  the  right,  within  the  boundaries  of  the  reserva- 
tion, to  serve  all  civil  process,  and  to  execute  all  criminal  or  other  process 
issued  under  the  laws  of  the  state  against  persons  charged  with  crime  or 
misdemeanor  committed  within  the  state ;  and,  third,  that  public  roads  and 
highways  might  be  opened  and  kept  in  repair  within  such  reservations. 

In  re  Ladd,  (1896)  74  Fed.  37,  wherein  to  the  right  of  the  state  to  open  and  keep 

the  court  said  that  the  cession  of  juris-  in  repair  public  roads  and  highways,  and 

diction  clothed  the  United  States  with  the  to  serve  and  execute  process  within  the 

exclusive  jurisdiction  over  the  reservation ;  limits  of  the  reservation ;   but  the  state 

such  exclusive  jurisdiction  to  continue  so  had  no  authority  by  a  subsequent  statute 

long  as  the  United  States  shall  own  and  to  further  limit  the  cession  of  jurisdic- 

occupy  the  reservation,  and  subject  only  tion. 

d.  Necessity  op  Act  op  Congress  Assuming  Jurisdiction. —  When  a 
place  is  under  the  control  of  the  United  States  and  is  used  as  a  fort  or 
magazine,  or  for  other  purpose  mentioned  in  the  Constitution,  the  laws  of 
the  United  States  framed  for  such  places  become  the  law  of  these  places 
upon  the  consent  of  the  state  lawfully  given  for  that  purpose,  and  an  Act 
of  Congress  assuming  jurisdiction  is  not  necessary. 

Ex  p.  Hebard,   (1877)   4  Dill.   (U.  S.)  permitted  to  suggest  that  he  has  made  an 

380,  11  Fed.  Cas.  No.  6,312.  important  mistake  in  quoting  from   the 

Constitution  the  clause  which  gives  Con- 
Exclusive  legislation  needed. — Where  it  gress  power  to  legislate  in  respect  to 
is  not  shown  that  the  United  States  have  places  which  the  United  States  may  ac- 
accepted  a  state  statute  ceding  territory  quire  with  the  assent  of  the  states.  He 
to  the  United  States,  with  the  declaration  says  that  by  the  Constitution  Congress 
that  the  place  "  shall  hereafter  by  subject  have  the  exclusive  power  of  legislation  a? 
to  the  jurisdiction  of  the  United  States,"  to  these  places.  If  this  were  so,  then 
nor  that  they  have  exercised  the  power  of  there  could  be  no  question  but  that,  as  to 
exclusive  legislation  granted  by  the  Con-  them,  the  authority  of  the  states  must  im- 
stitution,  a  state  court  has  jurisdiction  mediately  cease  on  their  becoming  sub- 
over  offenses  committed  in  the  territory.  ject  to  the  United  States.  But  this  is 
People  v.  Lent,  (Ct.  Gen.  Sess.,  1819)  2  not  the  power  given  to  Congress  by  the 
Wheel.  Crim.  (N.  Y.)  548,  wherein  the  Constitution.  By  that  instrument  it  is 
court,  commenting  on  Com.  v.  Clary,  declared  that,  as  to  such  places,  they 
(1811)  8  Mass.  72,  said:  "But  with  shall  have  the  power  to  exercise  exclusive 
great  deference  to  the  distinguished  abil-  legislation.  This  power  they  need  not  ex- 
ities  of  Chief  Justice  Parsons,  I  must  be  ercise  unless  they  think  fit,  and  in  our 
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case  have  not  seen  proper  to  exercise.  And, 
therefore,  there  is,  in  my  opinion,  as  yet 
nothing  to  preclude  the  jurisdiction  of  the 
state  courts;  our  law,  too,  which  only 
makes  Governor's  Island  subject  to  the 
jurisdiction  of  the  United  States,  is  differ- 
ent from  the  Massachusetts  law,  which 
gave  the  consent  of  that  state  to  a  pur- 
chase'by  the  United  States." 

When  land  is  purchased  by  the  general 
government,  by  the  consent  of  the  legis- 


lature of  the  state,  for  some  or  one  of 
the  purposes  mentioned  in  the  Constitu- 
tion, then,  doubtless,  Congress  has  the 
power  to  exercise  exclusive  jurisdiction 
over  the  place.  And  even  in  that  case,  if 
Congress  has  not  exercised  its  exclusive 
right  of  legislation  over  the  place,  the 
jurisdiction  of  the  state  to  support  and 
maintain  its  laws,  and  to  punish  crimes 
committed  within  its  acknowledged  limits, 
will  be  asserted  and  maintained.  In  re 
O'Connor,  (1875)  37  Wis.  385. 


2.  By  Other  than  Constitutional  Method. — Where  lands  are  acquired  in 
any  other  way  by  the  United  States  within  the  limits  of  a  state  than  by 
purchase  with  her  consent,  they  will  hold  the  lands  subject  to  this  qualifi- 
cation: that  if  upon. them  forts,  arsenals,  or  other  public  buildings  are 
-erected  for  the  uses  of  the  general  government,  such  buildings,  with  their 
appurtenances,  as  instrumentalities  for  the  execution  of  its  powers,  will  be 
free  from  any  such  interference  and  jurisdiction  of  the  state  as  would 
destroy  or  impair  their  effective  use  for  the  purposes  designed.  Such  is  the 
law  with  reference  to  all  instrumentalities  created  by  the  general  govern- 
ment. Their  exemption  from  state  control  is  essential  to  the  independence 
and  sovereign  authority  of  the  United  States  within  the  sphere  of  their 
delegated  powers.  But  when  not  used  as  such  instrumentalities,  the  legis- 
lative power  of  the  state  over  the  places  acquired  will  be  as  full  and  com- 
plete as  over  any  other  places  within  her  limits. 


Ft.  Leavenworth  R.  Co.  v.  Lowe,  (1885) 
114  U.'  S.  530,  5  S.  Ct.  995,  29  U.  S. 
(L.  ed.)  264,  as  to  Fort  Leavenworth 
military  reservation.  See  also  Benson  «?. 
U.  S.,  (1892)  146  U.  S.  325,  13  S.  Ct. 
60,  36  U.  S.  (L.  ed.)  991;  World's  Colum- 
bian Exposition  v.  U.  S.,  (1893)  56  Fed. 
670;  U.  S.  v.  Bateman,  (1888)  34  Fed. 
86,  as  to  the  Presidio  military  reservation. 

This  point  was  involved  in  the  case'  of 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  (1885) 
114  U.  S.  625,  5  S.  Ct.  995,  29  U.  8. 
(L.  ed.)  264.  "We  there  held  that  a 
building  on  a  tract  of  land  owned  by  the 
United  States,  used  as  a  fort,  or  for 
other  public  purposes  of  the  federal  gov- 
ernment, is  exempted,  as  an  instrumental- 
ity of  the  government,  from  any  such  con- 
trol or  interference  by  the  state  as  will 
defeat  or  embarrass  its  effective  use  for 
those  purposes.  But  in  order  that  the 
United  States  may  possess  exclusive  legis- 
lative power  over  the  tract,  except  as  may 
be  necessary  to  the  use  of  the  building 
thereon  as  such  instrumentality,  they  must 
have  acquired  the  tract  by  purchase,  with 
the  consent  of  the  state.  This  is  the  only 
method  prescribed  by  the  Federal  Con- 
stitution for  their  acquisition  of  exclusive 


legislative  power  over  it.  When  such 
legislative  power  is  acquired  in  any  other 
way,  as  by  an  express  Act  ceding  it,  its 
cession  may  be  accompanied  with  any 
conditions  not  inconsistent  with  the  effec- 
tive use  of  the  property  for  the  public 
purposes  intended.  We  also  held  that 
it  is  competent  for  the  legislature  of  a 
state  to  cede  exclusive  jurisdiction  over 
places  needed  by  the  general  government 
in  the  execution  of  its  powers,  the  use  of 
the  places  being,  in  fact,  as  much  for  the 
people  of  the  state  aa  for  the  people  of 
the  United  States  generally,  and  such 
jurisdiction  necessarily  ending  when  the 
places  cease  to  be  used  for  those  pur- 
poses." Chicago,  etc.,  R.  Co.  v.  McGlirin, 
(1885)  114  U.  S.  545,  6  S.  Ct.  1005,  29 
U.  S.  (L.  ed.)  270. 

Consent  as  condition  precedent  to  estab- 
lishing fort. —  Whether  the  Constitution 
requires  consent  as  a  condition  precedent 
to  the  establishment  and  use  of  the  place 
as  a  fort,  may  well  be  doubted.  It  does 
not  seem  probable  that  the  framers  of  the 
Constitution,  who  conferred  on  Congress 
full  powers  of  making  war,  raising  armies, 
and  suppressing  insurrections,  and  also 
declared  that  the  federal  government  was 
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established  for  the  express  purpose  of  pro- 
viding for  the  common  defense,  would 
have  left  its  powers  of  erecting  fortB, 
so  important  to  the  execution  of  that 
purpose,  subject  to  the  volition  of  state 
legislatures.  U.  S.  r.  Stahl,  (1868) 
Woolw.  (U.  S.)  192,  27  Fed.  Cas.  No. 
16,373. 

Hold  only  as  an  individual. — The  Con- 
stitution prescribes  the  only  mode  by 
which  the  United  States  can  acquire  land 
as  a  sovereign  power,  and,  therefore,  they 
hold  only  as  an  individual  when  they 
obtain  it  in  any  other  manner.  U.  S.  v. 
Penn,  (1880)  48  Fed.  669. 

It  is  well  settled  that  there  must  be 
an  actual  purchase  for  the  purpose  of  the 
United  States,  and  consent  by  the  legis- 
lative authority  of  the  state,  as  conditions 
precedent  to  the  operation  of  this  pro- 
vision; that  thereupon  all  jurisdiction  is 
ceded,  and  passes  to  the  general  govern- 
ment, and,  aside  from  an  unqualified  con- 
sent, no  declaration  or  enactment  of  ces- 
sion upon  the  part  of  the  state  is  requisite 
or  material;  that  any  title  of  the  United 
States  acquired  otherwise  within  a  state, 
however  long  continued,  and  for  whatever 
purpose  employed,  confers  only  the  rights 
of  proprietorship,  and  is  not  within  the 
terms  of  this  provision;  that,  therefore, 
any  exclusion  of  state  interference  must 


depend  upon  powers  and  rights  arising 
outside  of  that  provision.  In  re  Kellv, 
(1895)    71  Fed.  549. 

By  express  ceaaion  of  jurisdiction. — 
Where  there  is  a  "  purchase "  of  prop- 
erty with  the  consent  of  the  state  legis- 
lature, exclusive  jurisdiction  follows  and 
attaches  by  virtue  of  the  constitutional 
provision  itself,  while  in  the  case  of  ex- 
press cession  of  jurisdiction  to  the  United 
States  by  a  legislative  enactment  for  that 
purpose  the  jurisdiction  of  the  United 
States  over  the  place  is  derived  from 
such  legislative  Act,  and  not  necessarily 
from  the  constitutional  provision  per  se. 
U.   S.   v.   Tucker,    (1903)    122   Fed.   520. 

Fortress  Monroe  and  the  lands  of  Old 
Point  Comfort,  conveyed  to  the  United 
States  by  a  Virginia  Act  of  cession  ceding 
jurisdiction  over  them,  belonging  to  Vir- 
ginia and  not  purchased  by  the  United 
States  with  her  consent  from  any  other 
owner,  which  cession  provided  expressly 
for  the  reversion  of  the  lands  to  the 
state  and  their  revestment  in  her  in  the 
event  of  their  future  abandonment  by  the 
United  States,  or  their  appropriation  to 
any  other  purposes  than  those  of  fortifi- 
cation and  national  defense,  are  held  by 
the  United  States  not  subject  to  this 
clause.  Crook  v.  Old  Point  Comfort  Hotel 
Co.,    (1893)    54  Fed.  608. 


n.  National  and  Municipal  Powers  United 

Within  the  placfes  purchased  and  used  for  the  purposes  mentioned,  the 
national  and  municipal  powers  of  government,  of  every  description,  are 
united  in  the  government  of  the  Union. 

Pollard  v.  Hagan,  (1845)  3  How.  223,  11  U.  S.  (L.  ed.)  565. 


Jurisdiction  to  recapture  escaped  felon. — "  The  power  vested  in  Congress, 
as  the  legislature  of  the  United  States,  to  legislate  exclusively  within  any 
place  ceded  by  a  state,  carries  with  it,  as  an  incident,  the  right  to  make 
that  power  effectual.  If  a  felon  escapes  out  of  the  state  in  which  the  Act 
has  been  committed,  the  government  cannot  pursue  him  into  another  state, 
and  apprehend  him  there,  but  must  demand  him  from  the  executive  power 
of  that  other  state.  If  Congress  were  to  be  considered  merely  as  the  local 
legislature  for  the  fort  or  other  place  in  which  the  offense  might  be  com- 
mitted, then  this  principle  would  apply  to  them  as  to  other  local  legisla- 
tures, and  the  felon  who  should  escape  out  of  the  fort  or.  other  place  in 
which  the  felony  may  have  been  committed,  could  not  be  apprehended  by 
the  marshal,  but  must  be  demanded  from  the  executive  of  the  state.  But 
we  know  that  the  principle  does  not  apply ;  and  the  reason  is  that  Congress 
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is  not  a  local  legislature,  but  exercises  this  particular  power,  like  all  its 

other  powers,  in  its  high  character  as  the  legislature  of  the  Union." 

Per  MarshaU,  C.  J.,  in  Cohen  v.  Virginia,  (1821)  6  Wheat.  428,  5  U.  S.  (L.  ed.) 
257. 

The  municipal  law  of  the  old  sovereignty  regulating  civil  rights,  which  is 
continued  in  effect  under  the  new  sovereignty,  is  the  law  in  effect  at  ths 
time  of  the  cession. 

Steele  t>.  Balttgan,  (1916)  229  Fed.  1011. 

m.  Territorial  Jurisdiction  over  Military  Reservation 

This  clause  has  no  application  to  the  territories,  and  a  territorial  statute 
is  in  force  in  a  military  reservation  within  the  territory. 
Reynolds  v.  People,  (1869)  1  Colo.  180. 

IV.  Jurisdiction  over  Entire  Tract 

Upon  the  cession  by  a  state  to  the  national  government  of  jurisdiction 

over  property  to  be  used  for  military  purposes,  the  jurisdiction  of  the 

national  government  is  not  limited  to  such  portions  of  the  reserve  as  are 

actually  used  for  such  purposes,  but  extends  over  the  entire  tract  which  had 

been  legally  reserved.    In  such  matters  the  courts  follow  the  action  of  the 

political  department  of  the  government. 

Benson  v.  U.  S.,  (1892)  146  U.  S,  331,  also  Steele  v.  Halligan,  (1916)  229  Fed. 
13  S.  Ct  60,  36  U.  S.  (L.  ed.)  991.    See       1011;  U.  S.  v.  Holt,  (1909)  168  Fed.  HI. 

V.  Jurisdiction  Over  National  Soldiers'  Home 

A  state  has  not  the  power  to  legislate  so  as  to  control  the  governor  of  a 
National  Soldiers '  Home,  acting  under  the  direction  of  the  board  of  man- 
agers and  by  the  authority  of  Congress,  in  regard  to  the  internal  adminis- 
tration of  the  affairs  of  the  home  in  respect  to  the  conditions  upon  which 
an  article  of  food  might  be  provided  by  the  governor  under  such  directions 
and  authority. 

Ohio  t?.  Thomas,  (1899)  173  U.  S.  276,  stitutton  is  not  subject  to  the  provisions 
19  §.  Ct.  453,  43  U.  S.  (L.  ed.)  699,  of  a  state  statute  regulating  the  manufac- 
bolding  the  administration  of  such  an  in-      ture,  sale,  and  use  of  oleomargarine. 

A  state  has  jurisdiction  of  an  offense  committed  at  a  national  soldiers'  home, 
when  the  Acts  of  Congress  providing  for  these  homes  do  not  intend  works 
or  establishments  for  the  public  safety  or  defense  or  for  military  purposes ; 
nor  do  they  contain  any  declaration,  or  suggestion  even,  of  requirement  or 
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need  of  exclusive  legislation  over  the  lands  purchased  and  employed  for 
the  homes ;  nor  is  there  any  provision  which  is  incompatible  with  the  opera- 
tion of  the  civil  and  criminal  laws  of  the  locality. 


In  re  Kelly,  (1895)  71  Fed.  551.  But 
see  infra,  VII,  For  Purposes  Not  Named. 

State  has  not  jurisdiction. — A  state 
statute  consenting  to  the  establishment  of 
an  asylum  for  disabled  volunteer  soldiers 
within  her  borders,  and  ceding  "  juris- 
diction of  the  lands  and  appurtenances  " 
of  the  asylum  to  the  United  States,  fixes 
the  exclusive  jurisdiction  of  the  general 
government  over  this  institution,  its  landB 
and  its  inmates,  "in  all  cases  whatso- 
ever/' except  as  to  the  execution  of  proc- 
ess issuing  under  state  authority.-  Sinks 
V.  Reese,   (1869)    19  Ohio  St.  316,  hold- 


ing that  an  institution  invested  with 
corporate  powers,  established  by  the  gov- 
ernment of  the  United  States  for  the 
relief  and  support  of  its  disabled  volun- 
teer soldiers,  placed  under  the  sole  con- 
trol and  management  of  a  board  consti- 
tuted, appointed,  and  to  be  appointed 
perpetually,  by  the  government  of  the 
United  States,  maintained  by  the  funds 
from  the  treasury  of  the  United  States, 
and  its  inmates  subjected  to  and  governed 
by  the  rules  and  articles  of  war  of  the 
United  States,  is  one  of  which  the  na- 
tional government  may  acquire  exclusive 
jurisdiction  under  this  clause. 


VI.  Sight  of  Inmates  of  Soldiers'  Home  to  Vote 

By  becoming  a  resident  of  an  asylum  for  disabled  volunteer  soldiers,  a 
person,  though  up  to  that  time  he  may  have  been  a  citizen  and  resident 
of  the  state,  ceases  to  be  such.  He  is  relieved  from  any  obligation  to  con- 
tribute to  her  revenue  and  is  subject  to  none  of  the  burdens  which  she 
imposes  upon  her  citizens.  He  becomes  subject  to  the  exclusive  jurisdiction 
of  the  United  States,  as  foreign  to  the  state  within  the  territorial  limits  of 
which  the  institution  may  be  as  is  that  of  any  other  state  or  the  District  of 
Columbia.  When  the  constitution  of  a  state  requires  that  electors  shall 
be  residents  of  the  state,  such  a  person  does  not  come  within  the  qualification. 


Sinks  v.  Reese,  (1869)  19  Ohio  St.  316. 

The  power  to  purchase  a  place  for  a 
soldiers'  home  is  within  the  intent  and 
meaning  of  this  subdivision  falling  within 


the  clause  "other  needful  buildings." 
And  it  has  been  held  in  Tennessee  that 
the  inmates  of  such  a  home  are  not  legal 
voters  in  a  state  election.  State  c.  Wil- 
lett,  (1906)  117  Tenn.  334,  97  S.  W.  299. 


VII.  For  Purpo  m  Not  Named 

The  broadest  construction  has  been  put  upon  the  language  of  this  clause 
—  one  which  makes  it  cover  all  structures  and  all  places  necessary  for  carry- 
ing on  the  business  of  the  national  government. 


U.  S.  t>.  Tucker,   (1903)    122  Fed.  522. 

Clause  applicable  only  to  objects  speci- 
fied.— A  state  statute  providing  "that 
jurisdiction  over  the  several  tracts  herein- 
after mentioned  be  and  hereby  is  ceded 
to  the  United  States  of  America,"  did 
not  grant  exclusive  jurisdiction  when  the 
purpose  was  one  not  specifically  named 
in  the  Constitution,  and  one  neither   re-  * 


quiring  nor  intended  by  Congress  to  have 
exclusive  jurisdiction.  Such  an  Act  must 
be  interpreted  as  ceding  —  that  is,  yield- 
ing or  surrendering  —  to  the  United 
States  such  jurisdiction  as  Congress  may 
find  necessary  for  the  objects  of  the  ces- 
sion and  for  the  exercise  of  which  there 
must  be  clear  enactments  to  that  end 
within  its  powers.  In  re  Kelly,  (1895) 
71  Fed.  552. 
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For  post  office. —  Murder  committed  in  post  office  over  which  the  state  had 
ceded  jurisdiction,  may  be  prosecuted  in  a'  federal  court  under  section 
5339,  Revised  Statutes. 

Battle  v.  U.  S.,  (1908)  209  U.  S.  36,  28  S.  Ct.  422,  52  U.  S.  (L.  ed.)  670. 

Vm.  Construction  of  Aqueduct  to  Supply  City  of  Washington 

The  government  of  the  United  States  possesses  the  power  to  construct  an 
aqueduct  for  the  purpose  of  supplying  the  city  of  Washington  with  water, 
drawing  its  supply,  if  necessary,  from  within  the  limits  of  the  state  of  Mary- 
land, and  using  and  occupying  lands  for  that  purpose  in  Maryland,  by  the 
permission  and  consent  of  the  state. 

Reddall  v.  Bryan,  (1859)   14  Md.  478. 

IX.  Retrocession  of  Jurisdiction 

It  is  within  the  power  of  Congress  to  divest  itself  of  the  exclusive  juris- 
diction acquired  under  this  clause.  This  can  be  done  without  abandoning 
the  title  to  the  property  and  the  purpose  for  which  the  property  was 
acquired,  and  without  the  consent  of  the  state. 

Renner  v.  Bennett,  (1871)  21  Ohio  St.  446. 

After  cession  of  jurisdiction  by  other  than  constitutional  method. —  It  is  for 
the  protection  and  interests  of  the  states,  their  people  and  property,  as  well 
as  for  the  protection  and  interests  of  the  people  generally  of  the  United 
States,  that  forts,  arsenals,  and  other  buildings  for  public  uses  are  con- 
structed within  the  states.  As  instrumentalities  for  the  execution  of  the 
powers  of  the  general  government,  they  are  exempt  from  such  control  of 
the  states  as  would  defeat  or  impair  their  use  for  those  purposes ;  and  if, 
to  their  more  effective  use,  a  cession  of  legislative  authority  and  political 
jurisdiction  by  the  state  would  be  desirable,  we  do  not  perceive  any  objec- 
tion to  its  grant  by  the  legislature  of  the  state.  Such  cession  is  really  as 
much  for  the  benefit  of  the  state  as  it  is  for  the  benefit  of  the  United  States. 
It  is  necessarily  temporary,  to  be  exercised  only  so  long  as  the  places  con- 
tinue to  be  used  for  the  public  purposes  for  which  the  property  was 
acquired  or  reserved  from  sale.  When  they  cease  to  be  thus  used  the  juris- 
diction reverts  to  the  state. 

Ft.  Leavenworth  R.  Go.  t>.  Lowe,  (1885)  114  U.  S.  541,  5  S.  Ct.  995,  29  U.  S.  (L.  e*i.) 
264. 

X.  State  Jurisdiction 

1.  Judicial  and  Legislative. —  The  cession  by  the  state  includes  judicial 

as  well  as  legislative  jurisdiction. 

Steele  v.  Halligan,  (1916)  229  Fed.  1011. 
10  F.  &  A.— 28 
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2.  Of  Criminal  Offenses. —  When,  after  cession  of  land  to  the  United 
States,  a  criminal  offense  is  committed  thereon,  the  state  is  without  jurisdic- 
tion to  try  the  case  if  Congress  has  legislated  on  the  subject. 

7      State  v.  Morris,  (1908)  76  N.  J.  L.  222,  68  Atl.  1103. 

3.  Taxation  by  States. —  As  Congress  has  exclusive  jurisdiction  over  all 
places  purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock  yards, 
and  other  needful  buildings,  it  follows  that  no  state  can  have,  or  can  give, 
any  authority  to  tax  them. 

Taxation  of  Lands  Belonging  to  U.  S.,  risdiction,  but  for  which  a  levy  cannot 

(1851)    5  Op.  Atty.-Gen.  316,  citing  the  be  made  until  after.     Bannon  t\  Burnes, 

case  of  U.  S.  ri  Portland,  then  recently  (1889)   39  Fed.  892. 
decided   in   the   Supreme  Court,  wherein 

the  judges  were  equally  divided  in  opin-  Of  water  power  acquired  for  an  arsenal, 

ion  on  the  question  whether  the  city  of  — When  a  state  has  signified  its  consent 

Portland  had  any  power  to  tax  the  land,  to  the  acquisition  by  the  United  States 

wharf,  and  buildings  erected  thereon  for  of  the  land  and  water  power  for  an   ar- 

a   custom    house.      See    U.    S.    t*.    Weise,  serial,  Congress  becomes  vested  with   ex- 

(1851)    2  Wall.  Jr.    (C.  C.)    72,  28  Fed.  elusive  Jurisdiction  over  it,  and  the  state 

Cas.  No.  16,659.  law  in  regard  to  taxation  has  no  appli- 

After    cession    of    jurisdiction    to    the  cation   to  it.     Moline   Water  Power   Co. 

United  States,  the  property  is  not  sub-  t\   Cox,    (1911)    252   111.   348,   96   N.    E. 

ject  to  levy  for  taxes  due  and  which  are  1044. 
a  lien  thereon  prior  to  the  cession  of  ju- 

Right  reserved  in  general  cession  of  jurisdiction. —  When  a  military  reserva- 
tion wjus  not  acquired  by  purchase  with  the  consent  of  the  state,  in  the 
constitutional  method,  the  cession  of  jurisdiction  to  the  United  States  was 
not  of  exclusive  legislative  authority  over  the  land,  except  so  far  as  that 
was  necessary  for  its  use  as  a  military  post,  and  under  a  clause  saving  "  to 
the  said  state  the  right  to  serve  civil  or  criminal  process  within  said  reserva- 
tion, in  suits  or  prosecutions  for  or  on  account  of  rights  acquired,  obliga- 
tions incurred,  or  crimes  committed  in  said  state  but  outside  of  said  ces- 
sion and  reservation,  and  saving  further  to  said  state  the  right  to  tax  rail- 
road, bridge,  and  other  corporations,  their  franchises  and  property,  on  said 
reservation, ' '  the  right  of  the  state  to  subject  railroad  property  to  taxation 
existed  as  before  the  cession. 

Ft.  Leavenworth  R.  Co.  t\  Lowe,  (1885)  114  U.  S.  528,  5  S.  Ct  995,  29  U.  S.  (L.  ed.) 
264. 

4.  Power  to  Arrest  Enlisted  Person  for  Taxes. —  By  enlistment,  a  per- 
son is  not  absolved  from  liability  to  arrest  for  taxes  on  property  due 
previous  to  his  enlistment. 

Webster  t*.  Seymour,  (1836)  8  Vt.  135. 
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5.  State  Process  Against  Property. —  Alter  cession  of  jurisdiction  the 
power  of  state  courts  over  the  property  ceases,  and  no  process  can  issue 
out  of  any  state  court  to  disturb  the  title  or  affect  the  property.  An  execu- 
tion cannot  issue  from  a  state  court  against  such  property  on  a  judgment 
rendered  prior  to  the  purchase  of  the  property  by  the  United  States,  and 
if  the  cession  of  the  jurisdiction  did  not  destroy  the  lien  of  the  judgment  it 
would  compel  the  enforcement  of  any  rights  which  the  judgment  creditor 
had  by  proceedings  in  the  federal  courts. 

Martin  v.  House,   (1888)    39  Fed.  694.  court  of  the  state,  if  in  the  cession  of 

jurisdiction  by  the  state  over  the  land 

Attachment    by    state    process. —  Per-  of  the  cemetery,  or  in  the  consent  of  the 

sonal  property  situated  within  the  limits  state  to  its  purchase  by  the  United  States, 

of  a  national  cemetery,  and  belonging  to  there  was  a  reservation  of  the  right  to 

a  contractor  with  the  government,  may  be  serve  civil  process  on  the  land.     Attach- 

attached   on   mesne  process   issued   by   a  ment,    (1874)    14  Op.  Atty.-Gen.  426.       / 

6.  Operation  of  State  Railroad  Stock  Law. —  tjpon  the  cession  by  a 

state  of  jurisdiction  to  the  United  States  over  a  particular  tract,  a  law  of 

the  state  respecting  the  liability  of  a  railroad  within  the  territory  ceded 

for  the.  killing  of  stock  remains  in  force,  it  being  in  no  respect  inconsistent 

with  any  law  of  the  United  States  and  never  having  been  changed  or 

abrogated. 

Chicago,  etc.,  R.  Co.  v.  McGlinn,  (1885)  United  States,  the  laws  of  a  country  in 
114  U.  S.  547,  5  S.  Ct.  1005,  29  U.  S.  support  of  an  established  religion,  or 
(L.  ed.)  264,  wherein  the  court  said:  abridging  the  freedom  of  the  press,  or 
"It  is  a  general  rule  of  public  law,  authorizing  cruel  and  unusual  punish  - 
recognized  and  acted  upon  by  the  United  ments,  and  the  like,  would  at  once  cease 
States,  that  whenever  political  jurisdic-  to  be  of  obligatory  force  without  any 
tion  and  legislative  power  over  any  ter-  declaration  to  that  effect;  and  the  laws 
ritory  are  transferred  from  one  nation  or  of  the  country  on  other  subjects  would 
sovereign  to  another,  the  municipal  laws  necessarily  be  superseded  by  existing  laws 
of  the  country,  that  is,  laws  which  are  of.  the  new  government  upon  the  same 
intended  for  the  protection  of  private  matters.  But  with  respect  to  other  laws 
rights,  continue  in  force  until  abrogated  affecting  the  possession,  use,  and  trans- 
or.  changed  by  the  new  government  or  fer  of  property,  and  designed  to  secure 
sovereign.  By  the  cession  public  prop-  good  order  and  peace  in  the  community, 
erty  passes  from  one  government  to  the  and  promote  its  health  and  prosperity, 
other,  but  private  property  remains  as  which  are  strictly  of  a  municipal  char- 
before,  and  with  it  those  municipal  laws  acter,  the  rule  is  general,  that  a  change 
which  are  designed  to  secure  its  peace-  of  government  leaves  them  in  force  until, 
ful  use  and  enjoyment.  As  a  matter  of  by  direct  action  of  the  new  government, 
course,  all  laws,  ordinances,-  and  regnla-  they  are  altered  or  repealed."  Affirming 
tions  in  conflict  with  the  political  char-  (1882)  28  Kan.  275.  This  was  a  case  in 
acter,  institutions,  and  constitution  of  which  there  had  been -an  express  cession 
the  new  government  are  at  once  displaced.  of  jurisdiction  by  the  state,  and  not  a 
Thus,  upon  a  cession  of  political  juris-  purchase  with  the  consent  of  the  state 
diction  and  legislative  power  —  and  the  in  the  constitutional  method, 
latter  is  involved  in  the  former  —  to  the 

7.  Penalty  for  Default  in  Delivery  of  Telegram. —  A  state  statute  pro- 
viding for  the  recovery  of  a  penalty  for  a  default  in  the  delivery  of  a 
telegram,  does  not  apply  to  a  telegram  to  be  delivered  within  a  United 
States  navy  yard. 


Western  Union  Tel.  Co.  i\  Chiles,    (1000)    214  V.  S.  274,  20  S.  Ct.  613,  53  V.  S. 
(L.  ed.)  904. 


/ 
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"  The  Congress  shall  have  power  *  *  *  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing" 
powers,  and  all  other  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer 
thereof." 

I.  General  Grant  of  Power,  853. 

1.  Confined  to  Enumerated  Objects,  853. 

2.  Discretion  as  to  Means  Employed,  853. 

3.  Means  Adapted  to  the  End  to  Be  Accomplished,  854. 

4.  Necessity  of  Relation  Between  Means  and  End,  855. 

5.  Consistent  with  the  Letter  and  Spirit  of  the  Constitution,  856. 
II.  Power  to  Incorporate  National  Banks,  856. 

1.  In  General,  856. 

2.  Granting  National  Bank  Authority  to  Act  as  Fiduciary,  857. 

3.  Power  to  Fix  Rate  of  Interest  on  Loans,  857. 

4.  State  Legislation  Affecting  National  Banks,  857. 

III.  Power  to  Issue  Legal  Tender  Treasury  Notes,  857. 

IV.  "  To  Lay  and  Collect  Taxes,  Duties,  Imposts,"  859. 

1.  In  General,  859. 

2.  Power  to  Employ  Officers  and  Agents,  859. 

3.  Regulating  Business  of  Distilling  and  Rectifying,  859. 

4.  Authorizing  Government  to  Purchase  Land  for  Taxes,  860. 
V.  "To  Regulate  Commerce,"  860. 

1.  In  General,  860. 

2.  Admission  and  Exclusion  of  Aliens,  860. 

3.  Regulating  Contracts  of  Seamen,  861. 

VI.  "  To  Establish  Post  Offices  and  Post  Roads,  "  861. 
VII.  "  To  Raise  and  Support  Armies,"  862. 

1.  In  General,  862. 

2.  Pension  Statutes,  862. 

a.  Regulating  Compensation  of  Pension  Agents,  862. 

b.  Prohibiting  Embezzling  Pension  by  Guardian,  862. 
VIII.  "  To  Provide  and  Maintain  a  Navy,"  863. 

IX.  To  Distribute  the  Judicial  Power,  863. 
X.  Power  to  Authorize  Executions  to  Issue  on  Judgments,  864. 
XI.  Power  to  Provide  for  Punishment  of  Crimes,  864. 
XII.  Power  to  Create  Corporations,  865. 

XIII.  Encouragement  of  Patriotism,  865. 

XIV.  Giving  Heads  of  Departments  Authority  to  Make  Regula- 

tions, 866. 
XV.  Protection  of  Guaranteed  Civil  Rights,  866. 
XVI.  Condemnation  of  Land  for  Public  Use,  867. 
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XVII.  Prohibiting  Overloading  Vessels,  867. 
XVIII.  Gathering  Census  Statistics,  867. 
XIX.  Prohibiting  Fraudulent  Conveyances,  867. 
XX.  Civil  Service  Statutes,  868. 

1.  In  General,  868. 

2.  Prohibiting  Cooperation  in  Raising  Funds  for  Political  Purposes, 

868. 
XXI.  Denying  State  Jurisdiction  for  Recovery  of  Illegal  Tax,  868. 

I.  General  Grant  of  Power 

1.  Confined  to  Enumerated  Objects. —  The  power  of  legislation  granted 
by  this  clause  is,  by  its  words,  carefully  confined  to  the  specific  objects 
before  enumerated. 

Ex  p.  Merryman,-(1861)  Taney  (U.  S.)   246,  17  Fed.  Cas.  No.  9,487. 


2.  Discretion  as  to  Means  Employed. —  In  the  gift  by  the  Constitution 
to  Congress  of  authority  to  enact  laws  "  necessary  and  proper  "  for  the 
execution  of  all  the  powers  created  by  it,  the  necessity  spoken  of  is  not  to  be 
understood  as  an  absolute  one.  On  the  contrary,  the  sound  construction 
of  the  Constitution  must  allow  to  the  national  legislature  that  discretion 
with  respect  to  the  means  by  which  the  powers  it  confers  are  to  be  carried 
into  execution,  which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it  in  the  manner  most  beneficial  to  the  people. 


Legal  Tender  Cases,  (1870)  12  Wall 
538,  20  U.  S.  (L.  ed.)  287.  See  also 
Matter  of  Jackson,  (1877)  14  Blatchf. 
(U.  S.)    245,  13  Fed.  Cas.  No.  7,124. 

"The  Constitution  provides  expressly 
for  the  exercise  of  such  powers  to  the 
full  extent  that  they  may  be  '  necessary 
and  proper.'  No  other  limitation  is  im- 
posed. Without  this  provision,  the  same 
result  would  have  followed.  The  means 
of  execution  are  inherently  and  insepa- 
rably a  part  of  the  power  to  be  executed." 
U.  S.  v.  Rhodes,  (1866)  1  Abb.  (U.  S.) 
28,  27  Fed.  Cas.  No.  16,151. 

Congress  has  a  Urge  discretion  as  to 
the  means  to  be  employed  in  the  exercise 
of  any  power  granted  to  it.  Northern 
Securities  Co.  v.  U.  S.,  (1904)  193  U.  S. 
343,  24  S.  Ct.  436,  48  U.  S.  (L.  ed.)  679. 
See  also  Fairbank  v.  U.  S.,  (1901)  181 
U.  S.  287,  21  S.  Ct.  648,  45  U.  8.  (L.  ed.) 
862;  Levin  v.  U.  S.,  (1904)   128  Fed.  827. 

Federalist. — .This  clause  is  "only 
declaratory  of  a  truth  which  would  have 
resulted  by  necessary  and  unavoidable 
implication    from    the   very    act   of   con- 


stituting a  federal  government,  and  vest- 
ing it  with  certain  specified  powers. 
*  *  *  A  power  to  lay  and  collect  taxes 
must  be  a  power  to  pass  all  laws  neces- 
sary and  proper  for  the  execution  of 
that  power;  and  what  does  the  unfor- 
tunate and  calumniated  provision  in  ques- 
tion do  more  than  declare  the  same  truth, 
to  wit,  that  the  national  legislature,  to 
whom  the  power  of  laying  and  collecting 
taxes  had  been  previously  given,  might, 
in  the  execution  of  that  power,  pass  all 
laws  necessary  and  proper  to  carry  it  into 
effect?  I  have  applied  these  observations 
thus  particularly  to  the  power  of  taxa- 
tion because  it  is  the  immediate  subject 
under  consideration,  and  because  it  is  the 
most  important  of  the  authorities  pro- 
posed to  be  conferred  upon  the  Union. 
But  the  same  process  will  lead  to  the 
same  result,  in  relation  to  all  other  pow- 
ers declared  in  the  Constitution.  And  " 
it  is  expressly  to  execute  these  powers 
that  the  sweeping  clause,  as  it  has  been 
affectedly  called,  authorizes  the  national 
legislature  to  pass  all  necessary  and 
proper  laws.  If  there  is  anything  ex- 
ceptionable, it  must  be  sought  for  in  the 
specific  powers   upon  which  this  general 
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declaration  is  predicated.  The  declara- 
tion itself,  though  it  may  be  chargeable 
with  tautology  or  redundancy,  is  at  least 
perfectly  harmless.  But  suspicion  may 
ask,  why  then  was  it  introduced?  The 
answer  is,  that  it  could  only  have  been 
done  for  greater  caution,  and  to  guard 
against  all  cavilling  refinements  in  those 
who  might  hereafter  feel  a  disposition  U. 
curtail  and  evade  the  legitimate  authori- 
ties of  the  Union.  The  convention  prob- 
ably foresaw,  wrhat  it  has  been  a  prin- 
cipal aim  of  'these  papers  to  inculcate, 
that  the  danger  which  most  threatens  our 


political  welfare  is  that  the  state  govern- 
ments will  finally  sap  the  foundations  of 
the  Union;  and  might,  therefore,  think  it 
necessary,  in  so  cardinal  a  point,  to  leave 
nothing  to  construction.  Whatever  tnay 
have  been  the  inducement  to  it,  the  wis- 
dom of  the  precaution  is  evident  from, 
the  cry  which  has  been  raised  against  it; 
as  that  very  cry  betrays  a  disposition  to 
question  the  great  and  essential  truth 
which  it  is  manifestly  the  object  of  that 
provision  to  declare."  Hamilton,  in  The 
Federalist,  No.  XXXIII. 


Within  the  legitimate  scope  of  this  grant,  Congress  is  permitted  to  deter- 
mine for  itself  what  is  necessary  and  what  is  proper. 

pose,  by  some  forced  constructions  of  its 
authority  (which,  indeed,  cannot  easily 
be  imagined),  the  "federal  legislature 
should  attempt  to  vary  the  law  of  descent 
in  any  state,  would  it  not  be  evident  that, 
in  making  such  an  attempt,  it  had  ex- 
ceeded its  jurisdiction,  and  infringed  upon 
that  of  the  state?  Suppose,  again,  tnat 
upon  the  pretense  of  an  interference  with 
its  revenues,  it  should  undertake  to  abro- 
gate a  land-tax  imposed  by  the  authority 
of  a  state;  would  it  not  be  equally  evi- 
dent that  this  was  an  invasion  of  that 
concurrent  juris-dicvion  in  respect  tr.  this 
species  of  tax,  which  its  Constitution 
plainly  supposes  to  exist  in  the  state  gov- 
ernments? If  there  ever  should  be  a 
doubt  on  this  head,  the  credit  of  it  will 
be  entirely  due  to  those  reasoners  who, 
in  the  imprudent  zeal  of  their  animosity 
to  the  .plan  of  the  convention,  have 
labored  to  envelop  it  in  a  cloud  calculated 
to  obscure  the  plainest  and  simplest 
truths."     Hamilton,   The  Federalist,   No. 

xxxni. 


Ex  p.  Curtis,  (1882)  106  U.  S.  371, 
1  S.  Ct.  381,  27  U.  S.    (L.  ed.)    232. 

Federalist. — "But  it  may  be  again 
asked,  who  is  to  judge  of  the  necessity 
and  propriety  of  the  laws  to  be  passed 
for  executing  the  powers  of  the  Union? 
I  answer,  first,  that  this  question  arises 
as  well  and  as  fully  upon  the  simple  grant 
of  those  powers  as  upon  the  declaratory 
clause;  and  I  answer,  in  the  second  place, 
that  the  national  government,  like  every 
other,  must  judge  in  the  first  instance, 
of  the  proper  exercise  of  its  powers,  and 
its  constituents  in  the  last.  If  the  fed- 
eial  government  should  overpass  the  just 
bounds  of  its  authority  and  make  a  tyran- 
nical use  of  its  powers,  the  people,  whose 
creature  it  is,  must  appeal  to  the  stand- 
ard they  have  formed,  and  take  such 
measures  to  redress  the  injury  done  to 
the  Constitution  as  the  exigency  may  sug- 
gest and  prudence  justify.  The  propriety 
of  a  law,  in  a  constitutional  light,  must 
always  be  determined  by  the  nature  of  the 
powers  upon  which  it  is  founded.     Sup- 


3.  Means  Adapted  to  the  End  to  Be  Accomplished. —  By  the  settled  con- 
struction and  the  only  reasonable  interpretation  of  this  clause,  the  words 
"  necessary  and  proper  M  are  not  limited  to  such  measures  as  are  absolutely 
and  indispensably  necessary,  without  which  the  powers  granted  must  fail  of 
execution ;  but  they  include  all  appropriate  means  which  are  conducive  or 
adapted  to  the  end  to  be  accomplished,  and  which  in  the  judgment  of  Con- 
gress will  most  advantageously  effect  it. 


Legal  Tender  Case,  (1884)  110  U.  S. 
440,  4  S  Ct.  122,  28  U.  S.    (L.  ed.)    204. 

"  It  is  impossible  to  know  what  those 
non-enumerated  powers  are,  and  what  is 
their  nature  and  extent,  without  con- 
sidering the  purposes  they  were  intended 
to  biibserve.     Those  purposes,  it  must  be 


noted,  reach  beyond  the  mere  execution 
of  all  powers  definitely  intrusted  to  Con- 
gress and  mentioned  in  detaU.  They  em- 
brace the  execution  of  all  other  powers 
vested  by  the  Constitution-  in  the  govern- 
ment of  the  United  States,  or  in  any  de- 
partment or  officer  thereof.  *  *  *  We 
are  accustomed   to   speak   for  mere  con- 
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venience  of  the  express  and  implied  pow-  Cases,    (1870)    12   Wall.    533,   20   U.   S! 

trs    conferred    upon    Congress.      But    in  (L.  ed.)    287.     See  also  Logan  v.  U.  S., 

fact  the  auxiliary  powers,  those  necessary  (1892)    144  U.  S.  282,  12  S.  Ct.  617,  36 

and  appropriate  to  the  execution  of  other  U.  S.  (L.  ed.)   429. 
puwers  singly  described,  are  as  expressly 

given    as   is   the   power   to   declare    war,  There  is  not  in  the  whole  of  this  in- 

or  to  establish  uniform  laws  on  the  sub*  strument  a  grant  of  powers  which  does 

ject  of  bankruptcy.     They  are  not  cata-  not  draw  after  it  others,  not  expressed, 

logued,  no  liBt  of  them  is  made,  but  they  but  vital  to  their  exercise;  not  substan- 

are  grouped  in  the  last  clause  of  section  tive   and  independent  but  auxiliary   and 

8  of  the  first  article,  and  granted  in  the  subordinate.     Anderson  0.  Dunn,    (1821) 

same   words   in  which   all   other   powers  6  Wheat.  225,  6  U.  S.  (L.  ed.)  242. 
are  granted  to  Congress/1    legal  Tender 

The  word  4<  necessary  "  does  not  limit  the  right  to  pass  laws  for  the  execu- 
cution  of  the  granted  powers  to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatory.  "  In  ascertaining  the  sense  in  which 
the  word  '  necessary  '  is  used  in  this  clause  of  the  Constitution,  we  may 
derive  some  aid  from  that  with  which  it  is  associated.  Congress  shall  have 
power  '  to  make  all  laws  which  shall  be  necessary  and  proper  to  carry  into 
execution  '  the  powers  of  the  government.  If  the  word  '  necessary  '  was 
used  in  that  strict  and  vigorous  sense  for  which  the  counsel  for  the  state  of 
Maryland  contend,  it  would  be  an  extraordinary  departure  from  the  usual 
course  of  the  human  mind,  as  exhibited  in  composition,  to  add  a  word  the 
the  only  possible  effect  of  which  is.  to  qualify  that  strict  and  rigorous  mean- 
ing ;  to  present  to  the  mind  the  idea  of  some  choice  of  means  of  legislation 
not  straitened  and  compressed  within  the  narrow  limits  for  which  gentle- 
men contend.  •  •  •  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited  but  consist  with  the  letter  and 
spirit  of  the  Constitution,  are  constitutional.' ' 

M'Culloch     *     Maryland,      (1819)      4  r.  Savannah,  etc.,  R.  Co.,   (1881)   5  Fed. 

Wheat.  418,  4  U.  S.    (L.  ed.)    579.     See  656;     Matter     of     Jackson,     (1877)      14 

also  Bay  City  First  Nat.  Bank  v.  Union  Blatchf.    (U.  S.)    245,   13   Fed.   Cas.   No. 

Trust  Co.,    (1917)    244  U.  S.  416,  37  S.  7,124. 
Ct.   734,  61   U.  S.    (L.  ed.)    1233;   Tilley 

4.  Necessity  of  Relation  Between  Means  and  End. —  Congress  is  not 
authorized  to  enact  laws  in  furtherance  even  of  a  legitimate  end,  merely 
because  they  are  useful,  or  because  they  make  the  government  stronger. 
There  must  be  some  relation  between  the  means  and  the  end ;  some  adapted- 
ness  or  appropriateness  of  the  laws  to  carry  into  execution  the  powers 
created  by  the  Constitution. 

Legal  Tender  Cases,  (1870)  12  Wall.  government  in  their  nature  capable  of 
543,  20  U.  S.  (L.  ed.)   287.  being  exercised  by  the  states  previous  to 

the  adoption  of  the  Constitution,  an  en- 

"  In  order  to  engraft  on  express  terms  larged  sense  due  to  necessary  implication, 
of  the  Constitution   granting   powers   of       it  is  requisite  to  show  that  the  denial  of 
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such  implication  would  work  a  substantial  such  an   implication,   for  that  would   be 

destruction  of  the  powers  granted.     This  enlarging  the  sense  on  the  ground  of  the 

cannot  be  shown  by  demonstrating  merely  mere  reasonableness  and  not  the  necea- 

that  such  powers  can  be  made  more  full  sity  of  the  implication."    State  t1.  Davis, 

and  satisfactory  under  the  operation  of  (1879)   12  S.  C.  534. 

6.  Consistent  with  the  Letter  and  Spirit  of  the  Constitution* —  Congress 
is  not  limited  in  its  employment  of  means  to  those  that  are  absolutely  essen- 
tial to  the  accomplishment  of  objects  within  the  scope  of  the  powers  granted 
to  it.  The  test  of  the  power  of  Congress  is  not  the  judgment  of  the  courts 
that  particular  means  are  not  the  best  that  could  have  been  employed  to 
effect  the  end  contemplated  by  the  legislative  department.  The  judiciary 
can  only  inquire  whether  the  means  devised  in  the  execution  of  a  power 
granted  are  forbidden  by  the  Constitution.  It  cannot  go  beyond  that 
inquiry  without  intrenching  upon  the  domain  of  another  department  of  the 
government. 

Interstate    Commerce    Commission     v.  given  by  this  provision  Congress  may  use 

Brimson,  (1S94)   154  U.  S.  473,  14.  S.  Ct.  any  means  appearing  to  it  most  eligible 

1125,  38  U.  S.    (L.  ed.)    1047,  reversing  and   appropriate,   which   are   adapted  to 

In  re  Interstate  Commerce  Commission,  the  end  to  be  accomplished,  and  are  con- 

(1882)   53  Fed.  476.    See  also  Matter  of  sistent  with  the  letter  and  spirit  of  the 

Jackson,  (1877)   14  Blatchf.  (U.  S.)  245,  Constitution.    Logan  t?.  U.  S.,  (1892)  144 

13  Fed.  Cas.  No.  7,124.  U.  S.  282,  12  S.  Ct.  617,  36  U.  S.  (L.  ed.) 

429. 

In  the  exercise  of  the  general  power 

II.  Power  to  Incorporate  National  Banks 
1.  In  General. —  Congress  has  the  power  to  incorporate  national  banks, 
with  the  capacity,  for  their  own  profit  as  well  as  for  the  use  of  the  govern- 
ment in  its  money  transactions,  of  issuing  bills  which  under  ordinary  cir- 
cumstances pass  from  hand  to  hand  as  money  at  their  nominal  value,  and 
which,  when  so  current,  the  law  has  always  recognized  as  a  good  legal 
tender  in  payment  of  money  debts,  unless  specifically  objected  to  at  the 
time  of  the  tender. 

Legal  Tender  Case,    (1884)    110  U.   S.  (1875)    91  U.  S.  33,  23  U.  S.    (L.  ed.) 

445,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.)   204.  196.     See  also  PoUard  v.  State,    (1880) 

See   also  U.   S.    Bank   v.   Georgia   State  65  Ala.  628. 
Bank,  (1825)   10  Wheat.  333,  6  U.  S.   (L. 

ed.)  334;  Ward  v.  Smith,  (1868)  7  Wall.  T,      A        -  rAfM__  !,.--_««««•  «.. 
447,    19   U.   S.    (L.    ed.)    207.     See   the   ■  •S?  rf^i.?  mSSST^SS^S^WH^K 

title  National  Banks,  vol.  6,  p.  645.  Bank  of  the  United  States  was  held  to 

be  a  law  made  in  pursuance  of  the  Con- 

The  national  banks  organized  under  the  stitution  and  part  of  the  supreme  law  of 
Act  of  1864  are  instruments  designed  to  tfte  land-  "Although,  among  the  enumer- 
be  used  to  aid  the  government  in  the  ad-  ated  powers  of  government,  we  do  not 
ministration  of  an  important  branch  of  find  tne  word  'bank'  or  'incorporation/ 
the  public  service.  They  are  means  ap-  we  find  the  Sreat  powers  to  lay  and  ex- 
propriate to  that  end,  and  of  the  degree  lect  taxes;  to  borrow  money;  to  regulate 
of  the  necessity  which  existed  for  creat-  commerce;  to  declare  and  conduct  a  war, 
ing  them  Congress  is  the  -sole  judge.  and  to  raise  and  support  armies  and 
Farmers',    etc.,    Nat.    Bank    t*.    Dearing,  navies.     The   sword    and   the   purse,    all 
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the  external  relations,  and  no  inconsid-  exit  ion  of  which  the  happiness  and  pros- 

erable  portion  of  the  industry  of  the  na-  perity  of   the  nation   so  vitally   depend, 

tion,  are  intrusted  to  its  government.    It  must  also  be  intrusted  with  ample  means 

can  never  be  pretended  that  these  vast  for    their    execution.     The    power    being 

powers    draw    after   them   others    of    in-  given  it  is  the  interest  of  the  nation  to 

f  trior    importance    merely    because   they  facilitate   its    execution."      M'Culloch    v. 

are  inferior.     Such  an  idea  can  never  be  Maryland,   (1819)   4  Wheat.  407,  4  U.  S. 

advanced.    But  it  may  with  great  reason  (L.  ed.)    579.     See  also  Osborn  i\  U.  S. 

be  contended  that  a  government  intrusted  Bank,  (1824)  9  Wheat.  738,  6  U.  S.   (L. 

with  such  ample  powers,  on  the  due  exe-  ed.)    204. 

2.  Granting  National  Bank  Authority  to  Act  as  Fiduciary.— The  pro- 
vision of  the  Act  of  Congress  establishing  the  Federal  Reserve  Board,  giving 
to  that  board  authority  "  to  grant  by  special  permit  to  national  banks 
applying  therefore,  when  not  in  contravention  of  state  or  local  law,  the 
right  to  act  as  trustee,  executor,  administrator,  or  registrar  of  stocks  and 
bonds  under  such  rules  and  regulations  as  the  said  board  may  prescribe,' ' 
is  valid. 

Bay  City  First  Nat.  Bank  c.  Union  contrary,  see  People  <?.  Brady,  (1915) 
Trust  Co.,  (1917)  244  U.  8.  416,  37  8.  271  111.  100,  110  N.  E.  8B4,  Ann.  Cas. 
Ct.  734,  61  U.  S.   (L.  ed.)    1233.    To  the       1917C  1093. 

3.  Power  to  Fix  Rate  of  Interest  on  Loans. —  The  power  vested  in  Con- 
gress to  establish  a  bank  and  to  authorize  it  to  lend  money,  involves  the 
power  to  fix  the  rate  of  interest  it  may  take,  and  to  prescribe  the  penalties 
for  taking  a  greater  rate.  Congress  has  exercised  this  power  by  providing 
that  the  rate  of  interest  a  national  bank  is  entitled  to  charge  upon  loans 
is  that  which  is  legal  in  the  state,  territory,  or  district  where  it  is  located. 

Peterborough  First  Nat.  Bank  v.  Childs,  (1882)  133  Mass.  248.  See  also  Central 
Nat.  Bank  v.  Pratt,  (1874)   115  Mass.  546. 

4.  State  Legislation  Affecting  National  Banks. —  See  under  the  second 
clause  of  Article  VI.,  providing  that  "  this  Constitution  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.' ' 


in.  Power  to  Issue  Legal  Tender  Treasury  Notes 

The  Acts  of  Congress  making  treasury  notes  legal  tender  were  held  to  be 
valid- when  applied  to  contracts  made  before  their  passage  as  well  as  to 
debts  contracted  since  their  enactment. 
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Legal  Tender  Gases,  (1870)  12  Wall. 
$44,  20  U.  S.  (L.  ed.)  287,  overruling 
Hepburn  v.  Griswold,  (1869)  8  Wall.  603, 
19  U.  S.  (L.  ed.)  513.  See  also  the  fol- 
lowing cases: 

United  States. —  Norwich,  etc.,  R.  Co.  v. 
Johnson,  (1872)  15  Wall.  195,  21  U.  S. 
(L.  ed.)  178;  Dooley  v.  Smith,  (1871) 
13  Wall.  (U.  S.)  604,  20  U.  S.  (L.  ed.> 
547;  Latham's  Case,  (1864)  1  Ct.  CI. 
149;  Bonds  of  Delaware  Indians,  (1866) 
12  Op.  Atty.-Gen.  84. 

California. — Belloc  v.  Davis,  (1869)   38 
Cal.   254;    Lick   v.   Faulkner,    (1864)    25- 
Cal.  415;  Carpentier  i\  Atherton,   (1864) 
25  Cal.  570;  Kierski  v.  Mathews,   (1864) 
25  Cal.  592. 


Illinois.—  Black  v.  Lusk,  (1873)  69  111. 


70. 


Indiana. —  Brown  v.  Welch,  (1866)  26 
Ind.  116;  Thayer  v.  Hedges,  (1864)  23 
Ind.  141. 

Iowa. —  Hintrager  v.  Bates,  (1864)  18 
Iowa  174. 

Michigan. —  Van  Husan  v.  Kanouse, 
(1865)   13  Mich.  303. 


Minnesota. —  Breen  t\  Dewey,  16  Minn. 
136,  as  applying  to  subsequent  debts. 

Nevada. —  Linn  v.  Minor,  (1869)  4  Xev. 
462;  MiUiken  v.  Sloat,  (I860)  1  Key. 
573. 

New  Hampshire. —  George  v.  Concord, 
(1864)   45  N.  H.  434. 

New  York. —  Metropolitan  Bank  r.  Van 
Dyck,  (1863)  27  N.  Y.  400,  reversing 
(1862)  25  How.  Pr.  97;  Hague  t\  Pow- 
ers, (1863)  39  Barb.  427,  25  How.  Pr. 
17. 

Pennsylvania. —  Shollenberger  p.  Brin- 
ton,  (1866)  52  Pa.  St.  9;  Crocker  r. 
Wolford,  (1863)  5  Phila. -340,  20  Leg. 
Int.  316;  Borie  v.  Trott,  (1864)  5  Phila. 
366,  20  Leg,  Int.  68. 

South  Carolina. —  O'Neil  t\  McKewn, 
(1869)   IS.  C.  147. 

Tennessee. —  Johnson  v.  Ivey,  ( 1867 ) 
4  Coldw.   (Tenn.)   608. 


Vermont. —  Carpenter      v. 
Bank,   (1866)   39  Vt.  46. 


Northfield 


Wisconsin. —  Breitenbach      v.      Turner, 
(1864)  18  Wis.  140. 


"  Congress,  as  the  legislature  of  a  sovereign  nation,  being  expressly 
empowered  by  the  Constitution  €  to  lay  and  collect  taxes,  to  pay  the  debts 
and  provide  for  the  common  defense  and  general  welfare  of  the  United 
States, '  and  '  to  borrow  money  on  the  credit  of  the  United  States, '  and  '  to 
coin  money  and  regulate  the  value  thereof  and  of  foreign  coin  j  '  and  being 
clearly  authorized,  as  incidental  to  the  exercise  of  those  great  powers,  to 
emit  bills  of  credit,  to  charter  national  banks,  and  to  provide  a  national 
currency  for  the  whole  people,  in  the  form  of  coin,  treasury  notes,  and 
national  bank  bills ;  and  the  power  to  make  the  notes  of  the  government  a 
legal  tender  in  payment  of  private  debts  being  one  of  the  powers  belonging 
to  sovereignty  in  other  civilized  nations,  and  not  expressly  withheld  from 
Congress  by  the  Constitution ;  we  are  irresistibly  impelled  to  the  conclusion 
that  the  impressing  upon  the  treasury  notes  of  the  United  States  the  quality 
of  being  a  legal  tender  in  payment  of  private  debts  is  an  appropriate  means, 
conducive  and  plainly  adapted  to  the  execution  of  the  undoubted  powers  of 
Congress,  consistent  with  the  letter  and  spirit  of  the  Constitution,  and 
therefore,  within  the  meaning  of  that  instrument,  '  necessary  and  proper 
for  carrying  into  execution  the  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States.'  M  The  question  whether  at  any  par- 
ticular time,  in  war  or  in  peace,  the  exigency  is  such  that  it  is,  as  a  matter 
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of  fact,  wise  and  expedient  to  impose  upon  the  treasury  notes  of  the  United 
States  the  quality  of  being  legal  tender  in  payment  of  private  debts,  is  a 
political  question  to  be  determined  by  Congress  when  the  question  of 
expediency  arises. 
Legal  Tender  Case,  (1884)  110  U.  S.  449,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  204. 

IV.  "To  Lay  and  Collect  Taxes,  Duties,  Imposts  " 

1.  In  General. —  This  includes  authority  to  build  custom  houses ;  to  employ 
revenue  cutters;  to  appoint  the  necessary  collectors  and  other  officers; 
to  take  bonds  for  the  performance  of  their  duties ;  to  establish  the  needful 
bureaus ;  to  prescribe  when,  how,  and  in  what  the  taxes  and  duties  shall  be 
paid ;  to  rent  or  build  warehouses  for  temporary  storing  purposes ;  to  define 
all  crimes  relating  to  the  subject  in  its  various  ramifications,  with  their 
punishment,  and  to  provide  for  their  prosecution. 

U.  S.  r.  Rhodes,  (1866)   1  Abb.  (U.  8.)  28,  27  Fed.  Cas.  No.  16,151. 

2.  Power  to  Employ  Officers  and  Agents. —  Under  the  power  to  levy  and 
collect  taxes  and  excises,  and  under  this  clause,  Congress  has  the  power  to 

.  employ  suitable  officers  and  agents,  and  to  protect  them  from  account- 
ability in  the  state  courts  for  acts  done,  or  in  good  faith  alleged  to  have 
been  done,  in  the  course  of  their  duty. 
Findley  v.  Satterfield,  (1877)  3  Woods  (U.  S.)  504,  9  Fed.  Cas.  No.  4,792. 

3.  Regulating  Business  of  Distilling  and  Rectifying. —  Congress  may 
prohibit  the  running  of  a  distillery  within  six  hundred  feet  of  a  rectifying 
establishment  and  this  is  not  an  unwarrantable  interference  with  the  use 
and  disposition  of  property.  If  the  kind  of  business  to  which  the  owner 
wishes  to  appropriate  his  property  is  such  as  to  afford  great  and  unusual 
facilities  for  secreting  what  may  be  the  actual  product  of  a  business,  and 
thus  for  evading  the  tax  which  is  due  to  the  government,  then  the  Congress 
of  the  United  States,  within  the  authority  which  it  has  to  collect  the  tax 
which  may  be  imposed,  can  prescribe  the  modes,  conditions,  and  limitations 
under  which  that  business  can  be  transacted ;  and,  if  it  has  appeared  by 
observation  and  experience  that  the  construction  and  use  of  a  distillery 
within  a  certain  number  of  feet  of  a  rectifying  establishment  enables  those 
who  use  the  one  and  the  other  in  the  prosecution  of  their  business  easily  to 
evade  the  payment  of  the  tax  which  is  due,  Congress  may  prohibit  this  mode 
of  doing  the  business,  which  affords  these  great  facilities  for  avoiding  the 
tax. 
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Mason  p.  Rollins,  (1869)  2  Bias.  (U.  rectifying  or  distilling.  The  right  of  Con- 
S.)  99,  16  Fed.  Cas.  No.  9,252,  wherein  gress  to  collect  the  tax  being  undoubted, 
the  court  further  said':  "  Under  the  Con-  everything  that  is  produced  by  a  dis- 
stitution,  Congress  has  power  to  levy  and  tiller  or  rectifier  may  be  subject  by  law 
collect  taxes,  duties,  imposts,  and  excise,  to  the  tax.  Congress  has  the  right  to 
and  also  the  authority  to  make  all  laws  render  the  collection  of  the  tax  due  upon 
necessary  and  proper  to  carry  that  power  that  business  or  product  effectual,  and  if  it 
into  effect.  It  may  be  admitted  that  in  is  seen  that  the  character  of  the  business 
doing  this  Congress  cannot  violate  any  is  such  that  irresponsible  parties  may  en- 
rights  secured  by  other  provisions  of  the  gage  in  it,  under  the  direction  of  capital- 
Constitution,  but,  excepting  this  restric-  ists  who  are  in  the  background,  and  who 
tion,  the  power  is  absolute.  There  is,  as  thus  seek  to  avoid  the  proper  responsibil- 
will  be  seen,  power  to  collect  taxes,  and  ity  which  belongs  to  them,  and  in  this  way 
that  implies  the  use  of  all  proper  and  to  render  it  uncertain  that  the  tax  due 
necessary  means  to  make  the  collection  upon  the  product  shall  be  made  available 
effectual.  Property  cannot  be  subject  to  to  the  government,  there  can  be  no  doubt 
unreasonable  seizures,  nor  the  house  or  that  as  a  means  of  accomplishing  that  re- 
person  of  a  citizen  subject  to  unreason-  suit  Congress  may  require  a  bond  of  the 
able  searches;  nor  can  he  be  deprived  of  person  who  proposes  to  engage  in  that  kind 
his  property  without  due  process  of  law."  of  business.     The  question  must  always 

be,  whether,  under  the  circumstances  of 

It  is  within  the  power  of  Congress  to  the    case,    it    is    a    reasonable   condition, 

require  a  bond  as  a  condition  precedent  Mason  v.  Rollins,  (1869)  2  Biss.   (U.  S.) 

to  the  commencement  of  the  business  of  99,  16  Fed.  Cas.  No.  9,252. 

4.  Authorizing  Government  to  Purchase  Land  for  Taxes. —  Provisions 
authorizing  the  United  States  to  sell  land  for  nonpayment  of  the  taxes 
assessed  thereon,  and  to  purchase  the  land  for  the  amount  of  the  taxes  if  no 
one  would  bid  a  higher  price,  are  necessary  and  proper  means  for  carrying 
into  effect  the  power  to  lay  and  collect  the  taxes;  and  so  are  the  provisions, 
authorizing  the  United  States  afterwards  to  sell  the  land,  to  apply  the  pro- 
ceeds to  the  payment  of  the  taxes,  and  to  hold  any  surplus  for  the  benefit  of 
the  former  owner. 

Van  Brocklin  v.  Tennessee,  (1886)  117  U.  S.  179,  6  8.  Ct  670,  29  U.  S.  (L.  ed.) 
845. 

V.  "To  Regulate  Commerce." 

1.  In  General. —  This  carries  with  it  the  power  to  build  and  maintain 
lighthouses,  piers,  and  breakwaters;  to  employ  revenue  cutters;  to  cause 
surveys  to  be  made  of  coasts,  rivers,  and  harbors ;  to  appoint  all  necessary 
officers,  at  home  and  abroad;  to  prescribe  their  duties,  fix  their  terms  of 
office  and  compensation;  and  to  define  and  punish  all  crimes  relating  to 
commerce  within  the  sphere  of  the  Constitution. 

U.  S.  v.  Rhodes,  (1866)   1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151. 

2.  Admission  and  Exclusion  of  Aliens.  (See  also  under  the  clause  giv- 
ing to  Congress  the  power  ' '  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,' '  supra,  p.  501,  Powers  of  Congress  —  Subjects  of 
Regulation — Admission  and  Exclusion  of  Aliens.) — It  is  an  accepted 
maxim  of  international  law,  that  every  sovereign  nation  has  the  power,  as 
inherent  in  sovereignty,  and  essential  to  self-preservation,  to  forbid  the 
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entrance  of  foreigners  within  its  dominions,  or  to  admit  them  only  in  such 
cases  and  upon  such  conditions  as  it  may  see  fit  to  prescribe.  In  the  United 
States  this  power  is  vested  in  the  national  government,  to  which  the  Con- 
stitution has  committed  the  entire  control  of  international  relations,  in 
peace  as  well  as  in  war.  It  belongs  to  the  political  department  of  the  gov- 
ernment, and  may  be  exercised  either  through  treaties  made  by  the  President 
and  Senate,  or  through  statutes  enacted  by  Congress,  upon  whom  the  Con- 
stitution has  conferred  power  to  regulate  commerce  with  foreign  nations, 
including  the  entrance  of  ships,  the  importation  of  goods,  and  the  bringing 
of  persons  into  the  ports  of  the  United  States ;  to  establish  a  uniform  rule  of 
naturalization;  to  declare  war,  and  to  provide  and  maintain  armies  and 
navies ;  and  to  make  all  laws  which  may  be  necessary  and  proper  for  carry- 
ing into  effect  these  powers  and  all  other  powers  vested  by  the  Constitution 
in  the  government  of  the  United  States  or  in  any  department  or  officer 
thereof. 

Nishimura  Ekiu  v.  U.  S.,    (1892)    142  his  having  no  certificate,  as  well  as  the 

U.  S.  659,  12  S.  Ct.  336,  35  U.  S.  (L.  ed.)  requirement   of   proof   "by   at   least   one 

1146.  m  credible  white  witness  that  he  was  a  resi- 

dent  of  the  United  States   at  the     ime 

Section  3  of  the  Act  of  May  5,  1892,  of  the  passage  of  the  Act,"  is  within  the 

providing  "that  any  Chinese  person,  or  acknowledged  power  of  every  legislature 

persons  of  Chinese  descent,  arrested  un-  to  prescribe  the  evidence  which  shall  be 

der  the  provisions  of  this  Act,  or  the  Acts  received,  and  the  effect  of  that  evidence 

hereby  extended,  shall  be  adjudged  to  be  in    the    courts    of    its    own    government, 

unlawfully  within  the  United  States,  un-  Fong  Que  Ting  v.  U.  S.,  (1893)  149  U.  S. 

less  such  person  shall  establish  by  affirma-  729,   13  S.   Ct.    1016,  37  U.  S.    (L.  ed.) 

tive   proof,    to   the   satisfaction    of   such  905.     See  also  Li  Sing  v.  U.  S.,    (1901) 

justice,  judge,  or  commissioner,  his  law-  180  U.  S.  493,  21  S.  Ct.  449,  45  U.  S. 

ful  right  to  remain  in  the  United  States,"  ( L.   ed. )    634,   affirming   In  re   Li    Sing, 

putting  the  burden  of  proof  upon  him  of  (1808)   86  Fed.  896. 
rebutting  the  presumption   arising  from 

3.  Regulating  Contracts  of  Seamen. —  Congress  has  authority  under  the 
commerce  clause  and  this  clause  to  regulate  the  contracts  of  seamen  to  be 
employed  in  the  merchant  service. 

Ex  p.  Pool,  (1821)   2  Va.  Cas.  280.  gress  the  power  "to  regulate  commerce 

with  foreign  nations,  and  among  the  sev- 
See   Regulating   Payment   of  Seamen's      eral  states,"  supra,  p.  482. 
Wages,  under  the  clause  giving  to  Con- 

VI.  "To  Establish  Post  Offices  and  Post  Roads  " 

This  gives  authority  to  appoint  a  postmaster  general,  and  local  post- 
masters throughout  the  country;  to  define  their  duties  and  compensation; 
to  cause  the  mails  to  be  carried  by  contract,  or  by  the  servants  of  the 
departtiient,  to  all  parts  of  the  states  and  territories  of  the  Union  and  to 
foreign  countries,  and  to  punish  crimes  relating  to  the  service,  including 
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obstructions  to  those  engaged  in  transporting  the  mail  while  in  the  per- 
formance of  their  duty.  The  mail  penal  code  comprises  more  than  fifty 
offenses.  All  of  them  rest  for  their  necessary  "constitutional  sanction  upon 
this  power,  thus  briefly  expressed. 

U.  S.  v.  Rhodes,  (1866)   1  Abb.  (U.  S.)  28;  27  Fed.  Cas.  No.  16,151. 

VII.  "  To  Raise  and  Support  Armies  " 

1.  In  General. —  This  includes  the  power  to  enlist  such  number  of  men 
■  for  such  periods  and  at  such  rates  of  compensation  as  may  be  deemed 

proper ;  to  provide  all  the  necessary  officers,  equipments,  and  supplies,  and  • 
to  establish  a  military  academy,  where  are  taught  military  and  such  other 
sciences  and  branches  of  knowledge  as  may  be  deemed  expedient  in  order  to 
prepare  young  men  for  the  military  service. 

U.  S.  v.  Rhodes,  (1866)   1  Abb.  (U.  S.)  28,  27  Fed.  Ols.  No.  16,151. 

2.  Pension  Statutes. — a.  Regulating  Compensation  op  Pension  Agents. 
—  The  right  of  Congress  to  regulate  the  amounts  demanded  of  pensioners  or 
pension  claimants  for  services  rendered  in  connection  with  the  procurement 
of  pensions,  or  an  increase  thereof,  has  two  substantial  grounds  of  support, 
to  wit,  the  necessity  of  protecting  the  citizens  who  are  seeking  the  bounty  of 
government  from  all  imposition  and  extortion,  and  the  necessity  of  pro- 
tecting the  government  against  false,  fictitious*  or  greatly  magnified  claims, 
worked  up  by  agents  who  have  contracted  for  or  expect  to  get  a  large  share 
of  the  claims  that  may  be  allowed. 

U.  S.   tx  Van  Leuven,    (1894)    62  Fed.  t ion  therefor  shall  be  prosecuted.    No  man 

56.  has  a  legal  right  to  a  pension,  and  no  man 

has  a  legal  right  to  interfere  in  the  mat- 
See  also  Frisbie  v.  U.  S.,  (1895)  157  ter  of  obtaining  pensions  for  himself  or 
U.  S.  166,  15  S.  Ct.  160,  39  IJ.  S.  (L.  ed.)  others.  The  whole  control  of  that  mat- 
657,  wherein  the  court  said:  "Congress  ter  is  within  the  domain  of  congressional 
being  at  liberty  to  give  or  withhold  a  power."  U.  S.  t*.  Marks,  (1869)  2  Abb. 
pension,  may  prescribe  who  shall  receive  (U.  S.)  531,  26  Fed.  Cas.  Xo.  15,721; 
it,  and  determine  all  the  circumstances  U.  S.  v.  Fairchilds,  (1867)  1  Abb.  (U. 
and  conditions  under  which  any  applica-  S.)    74,  25  Fed.  Cas.  No.   15,067. 

b.  Prohibiting  Embezzling  Pension  by  Guardian. — An  Act  of  Con- 
gress providing  that  every  guardian  having  the  charge  and  custody  of  the 
pension  of  the  ward,  who  embezzles  the  same  in  violation  of  his  trust,  or 
fraudulently  converts  the  same  to  his  own  use,  shall  be  punished  by  fine  or 
imprisonment,  is  a  valid  and  constitutional  law. 

U.  S.  r.  Hall,  (1878)  98  U.  S.  357,  25  within  the  constitutional  control  of  the 
U.  S.  (L.  ed.)  ISO,  wherein  the  court  United  States,  and  that  the  Act  of  Con- 
said:  "  For  the  defendant,  it  is  insisted  press,  which  enacts  that  the  guardian  who 
that  when  the  payment  is  made  to  the  embezzles  the  money  or  fraudulently  con- 
guardian    the   money    paid    ceases    to   be  verts  the  same  to  his  own  use  is  guilty 
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of  a  misdemeanor,  is  unconstitutional  and  lection,  certainly  until  it  passes  into  the 
void.  But  the  court  is  unhesitatingly  of  hands  of  the  beneficiary,  which  is  all  that 
a  different  opinion,  for  several  reasons:  is  necessary  to  decide  in  this  case.  5. 
1.  Because  the  United  States,  as  the  Because  the  elements  of  the  offense  de- 
donors  of  the  pensions,  may,  through  the  fined  by  the  Act  of  Congress  in  question 
legislative  department  of  the  government,  consist  of  the  wrongful  acts  of  the  indi- 
annex  such  conditions  to  the  donation  as  vidual  named  in  the  indictment,  wholly 
thej  see  fit,  to  insure  its  transmission  irrespective  of  the  duties  devolved  upon 
unimpaired  to  the  beneficiary.  2.  Because  him  by  the  state  law.  .6.  Because  the 
the  guardian  no  more  than  the  agent  or  theory  of  the  defendant  that  the  Act  of 
attorney  of  the  pensioner  is  obliged  by  Congress  augments,  lessens,  or  makes  any 
the  laws  of  Congress  to  receive  the  fund;  change  in  respect  to  the  duties  of  a 
but  if  he  does,  he  must  accept  it  subject  guardian  under  the  state  law  is  entirely 
to  the  annexed  conditions.  3.  Because  erroneous,  as  the  Act  of  Congress  merely 
the  word  'guardian/  as  used  in  the  Acts  provides  that  the  pension  may  be  paid  to 
of  Congress,  is  merely  the  designation  of  the  person  designated  as  guardian,  for 
the  person  to  whom  the  money  granted  the  use  and  benefit  of  the  pensioner,  and 
may  be  paid  for  the  use  and  benefit  of  that  the  person  who  receives  the  pen- 
the  pensioners.  4.  Because  the  fund  pro-  sion,  it  he  embezzles  it  or  fraudulently 
eeeds  from  the  United  States,  and  inas-  converts  it  to  his  own  use,  shall  be  guilty 
much  as  the  donation  is  a  voluntary  one,  of  a  misdemeanor,  and  be  punished  as 
the  Congress  may  pass  laws  for  its  pro-  therein  provided." 

VIII.  "  To  Provide  and  Maintain  a  Navy  " 

This  authorizes  the  government  to  buy  or  build  any  number  of  steam  or 
other  ships  of  war,  to  man,  arm,  and  otherwise  prepare  them  for  war,  and 
to  despatch  them  to  any  accessible  part  of  the  globe.  Under  this  power  the 
naval  academy  has  been  established. 

U.  S.  v.  Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27  Fed.  Cas.  No,  16,151. 

IX.  To  Distribute  the  Judicial  Power 

It  was  necessarily  left  to  the  legislative  power  to  organize  the  Supreme 
Court,  to  define  its  powers  consistently  with  the  Constitution  as  to  its  original 
jurisdiction,  and  to  distribute  the  residue  of  the  judicial  power  between  this 
and  the  inferior  courts,  which  it  was  bound  to  ordain  and  establish,  defining 
their  respective  powers,  whether  original  or  appellate,  by  which  and  how  it 
should  be  exercised.  In  obedience  to  the  injunction  of  the  Constitution 
Congress  exercised  their  power,  so  far  as  they  thought  it  necessary  and 
proper,  under  this  clause  for  carrying  into  execution  the  powers  vested  by 
the  Constitution  in  the  judicial  as  well  as  all  other  departments  and  officers 
of  the  government  of  the  United  States.  No  department  could  organize 
itself;  the  Constitution  provided  for  the  organization  of  the  legislative 
power,  and  the  mode  of  its  exercise,  but  it  delineated  only  the  great  outlines 
of  the  judicial  power,  leaving  the  details  to  Congress,  in  whom  was  vested, 
by  express  delegation,  the  power  to  pass  all  laws  necessary  and  proper  for 
carrying  into  execution  all  powers  except  their  own. 

Rhode  Island  v.  Massachusetts,  (1838)  3S9,  4  U.  S.  (L.  ed.)  404;  Martin  0. 
12  Pet,  721,  9  U.  S.  (L.  ed.)  1232.  See  Hunter,  (1816)  1  Wheat.  326,  4  U.  S. 
also  U.   S.  v.   Bevans,    (1818)    3  Wheat.       (L.  ed.)   97. 
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Under  this  clause  of  the  Constitution)  in  the  judicial  department.     Ableman  v. 

it  became  the  duty  of  Congress  to  pass  Booth,    (1858)    21   How.   521,   16  U    S, 

such  laws  as  were  necessary  and  proper  (L.  ed.)    169. 
to  carry  into  execution  the  powers  vested 

X.  Power  to  Authorize  Executions  to  Issue  on  Judgments 

An  officer  of  the  United  States  cannot,  in  the  discharge  of  his  duty,  be 
governed  and  controlled  by  state  laws  any  further  than  such  laws  have  been 
adopted  and  sanctioned  by  the  legislative  authority  of  the  United  States. 
And  he  does  not,  in  such  case,  act"  under  the  authority  of  the  state  law,  but 
under  that  of  the  United  States,  which  adopts  such  law.  An  execution  is  the 
fruit  and  end  of  the  suit,  and  is  very  aptly  called  the  life  of  the  law.  The 
suit  does  not  terminate  with  the  judgment ;  and  all  proceedings  on  the  exe- 
cution are  proceedings  in  the  suit,  and  which  are  expressly,  by  the  Act  of 
Congress,  put  under  the  regulation  and  control  of  the  court  out  of  which  it 
issues.  It  is  a  power  incident  to  every  court  from  which  process  issues, 
when  delivered  to  the  proper  officer,  to  enforce  upon  such  officer  a  com- 
pliance with  his  duty,  and  a  due  execution  of  the  process,  according  to  its 
command. 

U.    S.    Bank    v.    Halstead,    (1825)     10  Constitution    in   the   government    of   the 

Wheat.  63,  6  U.  S.  (L.  ed.)  264,  in  which  United  States,  or  in  any  department  or 

case  the  court  further  said:     "It  cannot  officer    thereof.     The   right   of   Congress, 

certainly  be  contended  with  the  least  color  therefore,  to  regulate  the  proceedings  on 

of  plausibility,  that  Congress  does  not  executions,  and  direct  the  mode,  and  man- 
possess  the  uncontrolled  power  to  legis-   .   ner,    and   out   of   what   property   of   the 

late  with  respect  both  to  the  form  and  debtor   satisfaction  may  be  obtained,  is 

effect    of    executions    issued    upon    judg-  not  to  be  questioned." 
ments    recovered    in    the    courts    of    the 

United  States.  The  judicial  power  would  States  without  authority  to  control. — 
be  incomplete,  and  entirely  inadequate  to  The  judicial  department  is  invested  with 
the  purposes  for  which  it  was  intended,  jurisdiction  in  certain  specified  cases,  in 
if,  after  judgment,  it  could  be  arrested  all  which  it  has  power  to  render  judg- 
in  its  progress,  and  denied  the  right  of  ment.  That  a  power  to  make  laws  for 
enforcing  satisfaction  in  any  manner  carrying  into  execution  all  the  judg- 
which  shall  be  prescribed  by  the  laws  ments  which  the  judicial  department  has 
of  the  United  States.  The  authority  to  power  to  pronounce  is  expressly  declared 
carry  into  complete  effect  the  judgments  by  this  clause,  seems  to  be  one  of  those 
of  the  courts  necessarily  results,  by  im-  plain  propositions  which  reasoning  can- 
plication,  from  the  power  to  ordain  and  not  render  plainer.  States  have  no  au- 
establish  such  courts.  But  it  does  ■  not  thority  to  control  these  proceeedings,  ex- 
rest  altogether  upon  such  implication;  cept  so  far  as  the  state  process  Acts  are 
for  express  authority  is  given  to  Con-  adopted  by  Congress  or  by  the  courts  of 
gress  to  make  all  laws  which  shall  be  the  United  States  under  the  authority  of 
necessary  and  proper  for  carrying  into  Congress.  Wayman  r.  Southard,  (1826) 
execution   all   the   powers   vested  by   the  10  Wheat.  22,  6  U.  S.   (L.  ed.)   253. 

XI.  Power  to  Provide  for  Punishment  of  Crimes 

Although  the  Constitution  contains  no  grant,  general  or  specific,  to  Con- 
gress of  the  power  to  provide  for  the  punishment  of  crimes,  except  piracies 
and  felonies  on  the  high  seas,  offenses  against  the  law  of  nations,  treason, 
and  counterfeiting  the  securities  and  current  coin  of  the  United  States,  no 
one  doubts  the  power  of  Congress  to  provide  for  the  punishment  of  all 
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crimes  within  one  of  the  states  of  the  Union,  or  within  the  territory  over 
which  Congress  has  plenary  and  exclusive  jurisdiction. 

Logan  v.  U.  S.,   (1892)   144  U.  S.  283,  powers,  and  all  other  powers  vested  by 

12  S.  Ct.  617*  36  U.  S.   (L.  ed.)   429.  the    Constitution    in    the   government    of 

the  United  States,  or  any  department  or 

Implied  power  in  Congress  to  pass  laws  officer  thereof.    U.  S.  t?.  Hall,  (1878)   98 

to  define  and  punish  offenses  is  also  de-  TJ.  S.  346,  25  U.  S.   (L.  ed.)    180. 
rived  from   the   constitutional   grant   to 

Congress   to   declare  war,   to   raise   and  Any   act    committed   with   a    view    of 

support  armies,  to  provide  and  maintain  evading  the  legislation  of  Congress  passed 

a  navy,  and  to  make  rules  for  the  land  in  the  execution  of  any  of  its  powers,  or  of 

and  naval  forces,  and  to  provide  for  or-  fraudulently  securing  the  benefit  of  such 

ganizing,    arming,    and    disciplining    the  legislation,    may    properly    be   made    an 

militia  and  for  governing  such  parts  of  offense  against  the  United  States.     But 

them  as  may  be  employed  in  the  public  an  act  committed  within  a  state,  whether 

service.     Like  implied  authority  is  alBo  for  a  good  or  a  bad  purpose,  or  whether 

vested  in  Congress  from  the  power  con-  with  an  honest  or  a  criminal  intent,  can- 

ferred  to  exercise  exclusive  jurisdiction  not  be  made  an  offense  against  the  United 

over  places  purchased  by  the  consent  of  States,   unless   it   has    some   relation   to 

the  legislature  of  the  state  in  which  the  the  execution  of  a  power  of  Congress,  or 

same  shall  be,  for  the  erection  of  forts,  to   some  matter  within   the  jurisdiction 

magazines,  arsenals,  dockyards,  and  other  of  the  United  States.    An  act  not  having 

needful  buildings,   and  from   the   clause  any  such  relation  is  one  in  respect  to 

empowering    Congress    to   pass    all   laws  which  the  state  can  alone  legislate.     U. 

which  shall  be  necessary  and  proper  for  S.  v.  Fox,  (1877)  95  U.  S  672,  24  U.  S. 

carrying    into    execution    the    foregoing  (L.  ed.)   538. 

Falsely  pretending  to  be  a  federal  officer. —  The  Act  of  Congress  of  March  4, 
1909,  making  it  an  offense  falsely  to  assume  or  pretend  to  be  an  officer  or 
employee  acting  under  the  authority  of  the  United  States,  or  any  depart- 
ment, or  any  officer  of  the  government  thereof,  with  intent  to  defraud,  is 
within  the  general  power  of  Congress. 

U.  S.  f?.  Barnow;  (1915)  239  U.  S.  74,  36  S.  Ct.  19,  40  U.  S.  (L.  ed.)  155. 

XII.  Power  to  Create  Corporations 

The  creation,  of  a  corporation  is  within  the  powers  of  Congress.  Such  a 
power  appertains  to  sovereignty,  and  the  powers  of  sovereignty  are  divided 
between  the  government  of  the  Union  and  those  of  the  states.  The  power 
of  creating  a  corporation,  though  appertaining  to  sovereignty,  is  not,  like 
the  power  of  making  war,  or  levying  taxes,  or  of  regulating  commerce,  a 
great  substantive  and  independent  power,  which  cannot  be  implied  as  inci- 
dental to  other  powers,  or  used  as  a  means  of  executing  them.  It  is  never 
the  end  for  which  other  powers  are  exercised,  but  a  means  by  which  other 
objects  are  accomplished. 

M'Culloch  v.  Maryland,  (1819)  4  Wheat.  411,  4  U.  S.  (L.  ed.)  579. 

XIII.  Encouragement  of  Patriotism 
An  Act  of  Congress  making  an  appropriation  for  continuing  the  work  of 
surveying,  locating,  and  preserving  the  lines  of  battle  at  Gettysburg, 
Pennsylvania,  and  for  purchasing  and  improving  avenues  along  the  portions 
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occupied  by  the  various  commands  of  the  armies  of  the  Potomac  and 
Northern  Virginia  on  that  field,  was  within  the  authority  of  Congress.  Any 
Act  of  Congress  which  plainly  and  directly  tends  to  enhance  the  respect  and 
love  of  the  citizen  for  the  institutions  of  his  country,  and  to  quicken  and 
strengthen  his  motives  to  defend  them,  and  which  is  germane  to  and  inti- 
mately connected  wtfh  and  appropriate  to  the  exercise  of  some  one  or  all 
of  the  powers  granted  by  Congress  must  be  valid. 

U.    S.    v.   Gettysburg   Electric   R.    Co.,       Certain  Tract  Land,  (1894)   70  Fed.  940, 
(1896)    160  U.  S.  679,  16  S.  Ct.  427,  40       (1895)   67"  Fed.  869. 
U.  S.    (L.   ed.)    576,  reversing   U.   S.   t?. 

XIV.  Giving  Heads  of  Departments  Authority  to  Make  Regulations 

Congress  had  authority  to  authorize  the  secretary  of  the  treasury  to 

provide  by  regulations  not  inconsistent  with  law  for  the  government  of  its 

department,  the  conduct  of  its  officers  and  clerks,  the  distribution  and 

performance  of  its  business,  and  the  custody,  use,  and  preservation  of  the 

records,  papers,  and  property  appertaining  to  it. 

Boske  v.  Comingore,  (1900)  177  U.  S.  468,  20  S.  Ct,  701,  44  U.  S.  (L.  ed.)  846.  See 
section  161,  R.  S.,  3  Fed.  Stat.  Ann.  58. 

XV.  Protection  of  Guaranteed  Civil  Bights 

While  certain  fundamental  rights,  recognized  and  declared,  but  not 
granted  or  created,  in  some  of  the  amendments  to  the  Constitution,  are 
thereby  guaranteed  only  against  violation  or  abridgment  by  the  United 
States,  or  by  the  states,  as  the  case  may  be,  and  cannot  therefore  be  affirma- 
tively enforced  by  Congress  against  unlawful  acts  of  individuals ;  yet  every 
right  created  by,  arising  under,  or  dependent  upon  the  Constitution  of  the 
United  States,  may  be  protected  and  enforced  by  Congress  by  such  means 
and  in  such  manner  as  Congress,  in  the  exercise  of  the  correlative  duty  of 
protection,  or  of  the  legislative  powers  conferred  upon  it  by  the  Constitu- 
tion, may  in  its  discretion  deem  most  eligible  and  best  adapted  to  attain 
the  object. 

Logan  v.  U.  S.,    (1892)   144  U.  S.  293,  Ct.  35,  28  U.  S.  (L.  ed.)  673,  on  certificate 

12    S.   Ct.    617,    36  U.    S.    (L.   ed.)    429,  from  (1883)   16  Fed.  221, 
holding  that  the  right  of  a  citizen  of  the 

United  States,  in  the  custody  of  a  United  It  is  the  right  of  every  private  citizen 

States   marshal   under  a   lawful   commit-  of  the  United  States  to  inform  a  marshal 

ment  to  answer  for  an  offense  against  the  of  the  United  States,  or  his  deputy,  of  » 

United    States,    to    be    protected    against  violation  of  the  internal  revenue  laws  of 

lawless  violence,  is  a  right  secured  to  him  the  United  States.     This  right  is  secured 

by    the    Constitution.      See    also    United  to  the  citizen  by  the  Constitution  of  the 

States  t\  Mosley,    (1915)    238  U.  S.  383,  United  States ;  and  a  conspiracy  to  in  jure, 

35  S.  Ct.   904,  59  U.   S.    (L.   ed.)    1355;  oppress,   threaten,   or   intimidate  him   in 

Rakes  r.  United  States,  (1909)  212  U.  S.  the   free   exercise    or    enjoyment    of    this 

55.  29  S.  Ct.  244,  53  U.  S.    (L.  ed.)    401,  right,  or  because  of  his  having  exercised 

that  section  5509,  Rev.  Stats.,  is  valid;  it,   may  be   made   punishable  by   Act   of 

Ex  p.   Yurbrough.   (18S4)    110  U.  S.  651,  Congress.     In  re  Quarles,    (1895)    158  U. 

4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  274;  U.  S.  S.  537,  15  S.  Ot.  959,  39  U.  S.   (L.  ed.) 

r.    Waddell,    (1884)    112   U.   S.    76,   5   S.  1080. 
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XVI.  Condemnation  of  Land  for  Public  Use 

A  special  Act  of  Congress,  in  the  exercise  of  the  proper  eminent  domain 
power  of  the  United  States,  may  authorize  a  proceeding  to  condemn  prop- 
erty owned  by  individuals  and  the  state,  required  for  the  purpose  of  estab- 
lishing range  lights,  and  provide  the  means  for  fixing  a  just  compensation 
to  the  respective  owners. 

Acquisition  of  property  for  public  use,   (1867)  12  Op.  Atty.-Gen.  175, 

XVII.  Prohibiting  Overloading  Vessels 

Section  4465,  R.  S.,  limiting  the  right  of  steamboats  to  carry  passengers 
on  a  navigable  water  of  the  United  States  to  the  number  prescribed  by  the 
certificate  of  inspection  of  the  local  inspectors,  materially  tends  to  main- 
tain the  safety  and  convenience  of  navigable  waters  as  highways  of  inter- 
state and  foreign  commerce,  and  was  held  to  be  applicable  to  vessels  engaged 
in  intrastate  commerce. 

See  also  under  the  clause  of  the.  fifth  Bitt  the  question  is,  how  is  the  safety  and 

article   of   amendments,   providing,   "nor  convenience  of  the  highway  thereby   un- 

shall  private  property  be  taken  for  pub-  favorably  affected  as  to  other  vessels  en- 

lic  use,  without  just  compensation."  Raged  in  interstate  or  foreign  commerce 

thereon?     If  it  was  shown  that  an  over- 

The  City  of  Salem,  (1889)  37  Fed.  847,  loaded  boat  was  more  difficult  to  handle, . 

but  with  some  doubt,  the  court  saying:  or  more  likely  to  become  unmanageable 

'*  In  what  particular  a  boat  carrying 'more  or   burst   her   boiler   or   steam-chest,   the 

passengers  than  allowed  by  her  certificate  danger  resulting  to  other  vessels  on  the 

of  inspection  or  special  permit  affects  the  highway  would  be  apparent.     But  there 

safety  or  convenience  of  the  highway  has  is  no  proof  on  this  subject,  and  I  am  not 

not  been  suggested  by  counsel.     That  the  satisfied  that  it  is  within  the  limits  of 


I  passengers  so  carried  are  inconvenienced,       judicial  knowledge." 

i 
I 


and,    it   may   be,    endangered,    is   likely. 

XVHI.  Gathering  Census  Statistics 

Clause  three  of  section  two  of  article  one,  directing  Congress  to  make 
an  apportionment,  and  to  take  a  census  to  furnish  the  necessary  informa- 
tion therefor,  does  not  prohibit  the  gathering  of  other  statistics  if  "  neces- 
sary and  proper  "  for  the  intelligent  exercise  of  other  powers  enumerated 
in  the  Constitution.  There  can  be  no  objection  to  acquiring  information 
relating  to  the  products  of  manufacturing  and  mechanical  establishments 
through  the  same  machinery  by  which  the  population  is  enumerated. 
U.  S.  v.  Moriarity,  (1901)   106  Fed.  891. 

XIX.  Prohibiting  Fraudulent  Conveyances 

A  clause  in  the  Bankrupt  Act  of  1867,  providing  "  that  from  and  after 
the  passage  of  this  Act,  if  any  debtor  or  bankrupt  *  *  *  shall,  with 
intent  to  defraud  his  creditors,  within  three  months  next  before  the  com- 
mencement of  proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of, 
otherwise  than  by  bona  fide  transactions  in  the  ordinary  way  of  his  trade, 
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any  of  his  goods  and  chattels  which  have  been  obtained  on  credit  and 
remain  unpaid  for,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof  in  any  court  in  the  United  States,  shall  be  punished  by- 
imprisonment,  with  or  without  hard  labor,  for  a  term  not  exceeding  three 
years,"  was  held  to  be  a  law  necessary  and  proper  for  carrying  the  bank- 
rupt law  into  effect. 
U.  S.  v.  Pusey,  (1872)  6  Nat.  Bankr.  Reg.  284,  27  Fed.  Cas.  No.  16,098. 

XX.  Civil  Service  Statutes 

1.  In  General.— The  "  Civil  Service  Acts  "  of  1871  and  1883  are  consti- 
tutional as  within  the  power  of  Congress  to  regulate  the  administration  of 
the  civil  service. 

Butler  v.  White,    (1897)    83  Fed.  578;  without  jurisdiction  over  the  appointment 

decree  reversed  arid  case  remanded  with  and  removal  of  officers.    (1898)   171  U.  S. 

direction  to  dismiss,  on  the  ground  that  366,  18  S.  Ct.  917,  43  U.  S.  (L.  ed.)  199. 
the  Circuit  Court,  sitting  in  equity,  was 

2.  Prohibiting  Go-operation  in#Raising  Funds  for  Political  Purposes. — 

The  purpose  of  Congress  to  promote  efficiency  and  integrity  in  the  dis- 
charge of  official  duty,  arid  to  promote  proper  discipline  in  the  public 
service,  is  within  the  just  scope  of  legislative  power,  and  the  Act  of  Aug.  15, 
1876,  ch.  287,  sec.  6,  "  that  all  executive  officers  or  employees  of  the  United 
States  not  appointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate,  are  prohibited  from  requesting,  giving  to,  or  receiving  from  any 
other  officer  or  employee  of  the  government  any  money  or  property  or  other 
thing  of  value,  for  political  purposes,"  is  constitutional. 

Ex  p.  Curtis,  (1882)  106  U.  S.  371,  declare  what  infraction*  of  discipline  shall 
1  S.  Ct.  381,  27  U.  S.  (L.  ed.)  232,  deny-  be  treated  as  criminal  offenses.  In  reach- 
ing writ  of  habeas  corpus  on  petition  of  ing  this  conclusion,  force  iB  given  to  the 
the  defendant  in  the  case  of  U.  S.  v.  presumption  in  favor  of  the  constitution- 
Curtis,  (1882)  12  Fed.  838,  wherein  the  ality  of  the  statute.  This  presumption 
court  said  that  the  statute  must  be  held  should  prevail  in  all  conflicts  of  inter- 
to  be  within  the  power  of  Congress  to  pretation  and  aU  doubtful  implication  of 
prescribe  all  needful  regulations  for  the  constitutional  power,  so  as,  if  possible,  to 
discipline  of  government  officials  and  to  sustain  the  validity  of  legislative  action. 

XXI.  Denying  State  Jurisdiction  for  Recovery  of  Illegal  Tax 

When  a  collector  of  internal  revenue  has  collected  an  illegal  tax,  the 
money  taken  is  the  money  of  the  taxpayer  in  the  hands  of  the  collector, 
which  by  the  common  law  he  has  a  vested  right  to  recover,  and  it  is  not 
competent  for  Congress,  by  subsequent  legislation,  to  exclude  the  taxpayer 
from  his  right  to  apply  to  the  state  courts,  of  which  the  parties  are  both 
citizens,  for  its  recovery,  or  limit  the  time  within  which  he  shall  bring  such 
action. 

Hubbard  r.  Brainard,  (1869)   35  Conn.  563. 
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11  The  migration  or  importation  of  such  persons  as  any  of  the  states  now 
existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the 
Congress  prior  to  the  year  one  thousand  eight  hundred  and  eight, 
but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceed- 
ing ten  dollars  for  each  person." 

I.  Whether  Clause  Refers  Exclusively  to  African  Race,  869. 
II.  Effect  of  Clause  on  Slavery,  870. 

1.  In  General,  870. 

2.  SUwe  Trade  Carried  an  Extraterritoriatty,  870. 

III.  Limitation  on  Power  to  Regulate  Commerce,  870.     " 

IV.  Relation  to  Fugitive  Slave  Clause,  871. 
V.  Not  Applicable  to  States,  871. 

I.  Whether  Clause  Refers  Exclusively  to  African  Race 

This  clause  had  exclusive  reference  to  persons  of  the  African  race.  The 
two  words,  "  migration  "  and  "  importation,' *  refer  to  different  conditions 
of  this  race  as  regards  freedom  from  slavery.  When  the  free  black  man 
came  here,  he  migrated ;  when  the  slave  came,  he  was  imported.  The  latter 
was  property,  and  was  imported  by  his  owner  as  other  property,  and  a  duty 
could  be  imposed  on  him  as  an  import. 

People   v.   Compagnie  Generale   Trans-  is  in  opposition  to  the  opinion  of  Madison, 

atlantique,  (1882)   107  U.  S.  62,  2  S.  Ct.  of  Chief  Justice  Taney,  of  Judge  Story, 

87,    27    U     S.    (L.    ed.)     383,    affirming  and  of  every  standard  writer  on  American 

(1882)   10  Fed.  357.  constitutional  law.  Although  Judges  Mac- 

Kinley  and  Wayne  supposed  that  free  men 

"It  is  a  matter  of  common  learning  might,  under  section  nine,  be  regarded  as 

that  section  nine  of  article  one  refers  to  imports,  they  both  explicitly  declared  that 

the  importation  of  African  slaves  only.  such  importations  could  be  taxed  only  by 

It  makes  a  distinction  between  migration  Congress,    and   that    under    no    pretense 

and  importation.    The  importation  of  per-  whatever  could  the  states  lay  any  duty 

sons  might  be  subjected  to  a  tax  or  duty,  or  impost  upon  them.    This  result,  those 

but  the  migration  of  persons  could  not  be  judges  declared,  necessarily  followed  from 

(Elliott's  Debates,  vol.  2,  p.  453).     This  the  language  of  section  nine."    People  v. 

distinction    is    most    significant,    and    it  Edye,  (1882)   11  Daly  (N.  Y.)  134. 
seems  to  me  to  be  fatal  to  the  argument 

of  those  who  contend  that  a  tax  may  be  This  clause  includes  within  it  the  migra- 
laid  upon  immigrants  as  such.  But  this  tion  of  other  persons  as  well  as  the  impor- 
is  not  all;  only  the  importation  of  per-  tation  of  slaves,  and  in  terms  recognizes 
sons  could  'be  taxed,  and  when  Congress  that  other  persons  aB  well  as  slaves  may 
prohibited  the  importation  of  slaves,  there  be  the  subject  of  importation  and  corn- 
was  no  longer  any  authority  anywhere  merce.  This  clause,  taken  in  connection 
for  levying  a  duty  upon  the  importation  of  with  the  provision  which  confers  on  Con- 
persons.  I  am  aware  that  Judge  Wayne  gress  the  power  to  pass  all  laws  necessary 
and  Judge  MacKinley  said,  in  their  and  proper  for  carrying  into  effect  the 
opinions  in  the  Passenger  cases,  that  the  enumerated  and  all  other  powers  granted 
use  of  the  word  '  migration '  showed  that  by  the  Constitution,  seems  necessarily  to 
other  persons  than  slaves  might  be  im-  include  the  whole  power  over  this  subject ; 
ported,  but  they  cited  no  authority  in  and  the  Constitution  and  laws  of  the 
support  of  their  views,  and  their  dictum  United  States  being  the  supreme  law  of 
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the  land,  state  power  cannot  be  extended  they  become  a  portion  of  the  population  • 

over  the  same  subject.  ^  It  therefore  follows  of  the  state,  temporarily  or  permanently, 

that  passengers  entering  ports  on  vessels  Norris  t\  Boston,   (1849)  7  How.  454,  12 

can  never  be  subject  to  state  laws  until  U.  S.  (L.  ed.)   702.  . 

II.  Effect  of  Clause  on  Slavery 

1.  In  General. —  The  foreign  slave  trade  with  this  country  was  left  to 
each  state  to  legislate  for  itself  till  1808.  The  framers  of  the  Constitution 
secured  a  right  in  it  to  prohibit  the  slave  trade  into  the  United  States  after 
1808,  with  an  implied  power  tQ  prohibit  it  at  once  from  being  carried  on 
abroad  by  American  citizens,  and  left  slavery  itself  to  be  abolished  here 
entirely,  and  as  fast  as  each  state  should  find  it  expedient  and  secure  to 
itself. 

U.  S.  r.  Libby,  (1846)  1  Woodb.  &  M.  f erred  on  Congress,  but  not  to  be  exer- 
(U.  S.)  221,  *26  Fed.  Cas.  No.  15,597.  cised  for  prohibitory  purposes  prior  to  the 

year  1808.     State  t?.  Caroline,  (1852)    20 

Under  this  provision  of  the  Constitu-       Ala.  20. 
tion,  power  over  the  slave  trade  wTas  con- 

2.  Slave  Trade  Carried  on  Extraterritorially. —  This  prohibition  did  not 
extend  to  legislation  as  to  the  slave  trade  which  might  be  carried  on  extra- 
territorially by  citizens  of  the  United  States,  or  in  vessels  of  the  United 
States,  or  apply  to  such  of  the  states  as  had  previously  made  enactments 
against  the  introduction  of  slaves  within  their  limits. 

Authority  of  President  concerning  Imported  Slaves,   (1847)    4  Op.  Atty.-Gen.  567. 

III.  Limitation  on  Power  to  Regulate  Commerce 

This  clause  is  an  exception  from  the  power  to  regulate  commerce,  and 
seems  to  class  migration  with  importation.  Migration  applies  as  appro- 
priately to  voluntary,  as  importation  does  to  involuntary,  arrivals ;  and  so 
far  as  an  exception  from  a  power  proves  its  existence,  this  section  proves 
that  the  power:  to  regulate  commerce  applies  equally  to  the  regulation  of 
vessels  employed  in  transporting  men  who  pass  from  place  to  place  volun- 
tarily and  of  those  employed  in  transporting  men  who  pass  involuntarily. 

Gibbons  v.  Ogden,  (1824)  9  Wheat.  216,  The   object   and   effect   of  this   special 

6  U.  S.  (L.  ed.)  23.  clause  are  to  define  and  limit  the  previous 

grant   of   power  over   foreign  commerce. 

This   clause   waa  a   limitation   of   the  The  definition  is  that  Congress,  as  to  this 

power  of  Congress  to  regulate  commerce,  particular   branch   of   foreign   commerce, 

to  that  the  power  of  Congress  over  vessels  shall  have  power"  to  prohibit  it;  and  the 

which    might    bring    in    persons    of    any  limitations  are  that  this  prohibitory  power 

description  whatever  was  complete  before  shall  not  be  exercised  prior  to  the  year 

the  year  1808,  except  that  it  could  not  be  of  1808,  and  the  duty  imposed  shall  not 

so  exercified  as  to  prohibit  the  importation  exceed  ten  dollars  for  each  person.     U.  S. 

or  migration  of  any  persons  whom   any  t*.  Gould,    (1860)    8  Am.  L.  Reg.  525,  25 

state  in  existence  at  the  formation  of  the  Fed.  Cas.  Xo.  15/239. 
Constitution  might  think  proper  to  admit. 
The  Brig  Wilson  v.  U.  S.,  (1820)   1  Brock. 
(U.  S.)  423,  30  Fed.  Cas.  No.  17,846. 
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IV.  Relation  to  Fugitive  Slave  Clause 

This  clause  reserved  to  each  of  the  United  States  the  right  to  import 
slaves  until  the  year  1808,  if  it  thought  fit,  and  by  the  last  clause  of  sec- 
tion 2,  article  IV,  the  states  pledged  themselves  to  each  other  to  maintain 
the  right  of  property  of  the  master,  by  delivering  up  to  him  any  slave  who 
might  have  escaped  from  his  service  and  been  found  within  their  respective 
territories.  By  the  first  clause,  therefore,  the  right  to  purchase  and  hold 
this  property  was  directly  sanctioned  and  authorized  for  twenty  years  by 

|  the  people  who  framed  the  Constitution.    And  by  the  second,  they  pledged 

themselves  to  maintain  and  uphold  the  right  of  the  master  in  the  manner 

■  specified,  as  long  as  the  government  they  then  formed  should  endure.    And 

these  two  provisions  show,  conclusively,  that  neither  the  description  of 

|  persons  therein  referred  to,  nor  their  descendants,  were  embraced  in  any 

of  the  other  provisions  of  the  Constitution,  for  certainly  these  two  clauses 
were  not  intended  to  confer  on  them  or  their  posterity  the  blessings  of 
liberty,  or  any  of  the  personal  rights  so  carefully  provided  for  the  citizen. 

Per  Taney,  C.  J.,  in  Dred  Scott  v.  Sandford,  (1856)  19  How.  411,  15  U.  S. 
(L.  ed.)  691. 

V.  Not  Applicable  to  States 

This  provision  does  not,  in  its  words  or  meaning,  apply  to  the  state 
governments. 

Butler  v.  Hopper,   (1806)    1  Wash.    (tJ.  S.)    499,  4  Fed.  Cas.  No.  2,241. 
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"  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it." 

I.  Crime  Committed  by  American  Citizen  in  Foreign  Country,  872 
II.  Privilege  of  the  Writ,  872. 

III.  By  "Whom  Privilege  of  Writ  May  Be  Suspended,  873. 

1.  Power  of Congress ,  873. 

2.  Authority  of  President,  874. 

IV.  Scope  of  Power,  875. 

1.  In  General,  875. 

2.  Only  in  Cases  Mentioned,  876. 

3.  Protection  of  Officers  Making  Arrests,  876. 

V.  Effect  of  Suspension  on  the  Issuance  of  the  Writ,  876. 
VI.  Writs  Issued  by  State  Courts,  876. 

I.  Crime  Committed  by  American  Citizen  in  Foreign  Country 

This  provision  has  no  relation  to  crimes  committed  without  the  juris- 
diction of  the  United  States  against  the  laws  of  a  foreign  country. 

Neely  v.  Henkel,   (1901)    180  U.  S.   109,  21  S.  Ct.  302,  45  U.  S.    (L.  ed.)    448. 

n.  Privilege  of  the  Writ 

The  privilege  of  the  writ  of  habeas  corpus  is  the  right  of  the  citizen  to  be 
discharged  from  imprisonment  unless  legal  cause  can  be  shown  for  his 
detention;  the  right  to  give  bail  if  the  offense  charged  be  bailable,  and  if 
not  bailable,  the  right'  to  a  speedy  trial  and  without  arbitrary  delay. 

In  re  Dugan,  (1865)  6  D.  C.  139.     See  convey  power  of  jurisdiction  to  the  judi- 

also  In  re  Fagan,   (1863)   2  Sprague  (U.  ciary.     It  is  in  restraint  of  executive  and 

S.)   91,  8  Fed.  Cas.  No.  4,604,  that  it  is  legislative  powers,  and  no  further  affects 

the  privilege  of  the  writ  that  may  be  sus-  the  judiciary  than  to  impose  on  them  the 


pended,  and  not  the  writ  itself.     See  the       necessity,  if  the  privilege  of  habeas  corpus 
title  Habeas  Corpus,   vol.   3,  p.   427.  .is  suspended  by  any  authority,  to  decide 

7   whether   the  exigency  demanded  by   the 

"  The  terms  of  this  provision  necessarily    '  Constitution  exists  to  sanction  the  act. 
imply  judicial  action.— In  England  all  the       In  re  Barry,  (1844)  42  Fed.  122. 
higher  courts  were  open  to  applicants  for 

the  writ,  and  it  is  hardly  supposable  that  The  negation  is  general  in  its  terms.  It 

under  the  new   government,   founded   on       is  in  the  section  of  things  denied,  not  only 
more   liberal    ideas    and    principles,    any       to  Congress,  but  to   the  federal  govern- 
court   would    be    intentionally    closed    to       ment  as  a  government,  and  to  the  states.  . 
them."    Per  Chase,  C.  J.,  in  Ex  p.  Yerger,       It  must  be.  considered  as  a  negation  reach-  ' 
(1863)    8   Wall.   95,   19   U.   S.    (L.   ed.)        ing  all   the   functionaries,   legislative  or 
332.  executive,   civil  or  military,  supreme  or 

subordinate,  of  the  federal  government; 

Restraint   of  executive  and   legislative       that  is  to  say,  that  there  can  be  no  valid 
powers. —  This  clause  does  not  purport  to       suspension  of  the  writ  of  habeas  corpus 
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under  the  jurisdiction  of  the  United 
States,  unless  when  the  public  safety  may 
require  it,  in  cases  of  rebellion  or  invasion. 
Martial  Law,  (1857)  8  Op.  Atty.-Gen.  372. 

No  reference  to  delays  on  appeals.— 
a  The  Constitution  has  reference  to  a  state 
of  things  in  which  the  courts  of  the  state, 
and  its  judges  in  vacation,  have  no  power 
to  apply  the  remedy  of  habeas  corpus,  for 
its  operation  is  suspended,  is  in  abeyance, 
ec  to  speak,  and  the  citizens  of  the  state 
therefore  cannot  resort  to  this  mode  of 
testing  the  legality  of  imprisonment  when 
they  are  subjected  to  it.  It  has  no  refer- 
ence to  reasonable  delay  that  may  be  oc- 
casioned in  the  disposition  of  such  cases." 
Macready  t\  Wilcox,  (1866)  33  Conn.  329. 

Habeas  corpus  ad  subjiciendum!. —  This 
clause  refers  only  to  the  writ  of  habeas 
corpus  ad  subjiciendium  when  a  person 
stands  committed  or  detained  as  a 
prisoner  for  a  crime,  and  does  not  include 
the  other  writs.  Matter  of  Cain,  (1864) 
2  Winst.  L.  (N.  C.)   145.    This  involved  a 


construction  of  a  similar  clause  in  the 
constitution  of  the  Confederate  states, 
and  the  court  said :  "  On  so  grave  a  sub- 
ject every  word  used  must  be  supposed 
to  have  some  import ;  and  every  word  used 
in  this  clause  does  import  that  the  power 
of  suspension  has  reference  only  •  to  the 
writ  applicable  to  the  case  of  persons 
imprisoned  for  crime.  'The  privilege.' 
When  one  is  committed  to  wait  his  trial 
for  a  crime,  it  is  a  privilege  to  be  allowed 
a  writ  whereby  the  legality  of  his  arrest 
may  be  inquired  of,  and  he  may  be  dis- 
charged or  admitted  to  bail.  But  when 
one  who  has  not  committed  and  is  not 
supposed  to  have  committed  a  criminal 
offense  is  wrongfully  restrained  of  his 
liberty,  that  he  should  be  allowed  to  in- 
stitute a  civil  suit  to  be  relieved  from 
the  confinement  is  a  right  which  every 
state  is  bound  to  secure  at  all  times  to 
its  citizens;  and  these  words  must  im- 
port that  the  power  of  suspension  referB 
only  to  the  former  class  of  cases,  other- 
wise no  meaning  can  be  attached  to 
them." 


III.  By  Whom  Privilege  of  Writ  Hay  Be  Suspended 

1.  Power  of  Congress. —  If  at  any  time  the  public  safety  should  require 
the  suspension  of  the  powers  vested  by  statute  in  the  courts  of  the  United 
States  to  issue  writs  of  habeas  corpus,  it  is  for  the  legislature  to  say  so. 
The  question  depends  on  political  considerations,  on  which  the  legislature 
is  to  decide. 


Per  Marshall,  C.  J.,  in  Em  p.  Bollman, 
(1807)  4  Cranch  101,  2  U.  S.  (L.  ed.) 
554. 

The  above  dictum  by  Marshall,  C.  J., 
was  followed  by  Taney,  C.  J.,  sitting  as 
circuit  justice,  in  Ex  p.  Merryman,  ( 1861 ) 
Taney  (U.  S.)  246,  17  Fed.  Cas.  No. 
9,487,  wherein  he  held  that  Congress  is 
the  only  power  which  can  authorize  the 
suspension  of  the  privilege  of  the  writ. 
See  also  Martial  Law,  (1857)  8  Op.  Atty.- 
Gen.  372.  But  see  discussion  in  Ex  p. 
Field,  (1862)  5  Blatchf.  (U.  S.)  63,  0 
Fed.  Cas.  No.  4.761,  noted  infra,  under 
Authority  of  President  —  As  a  conse- 
quence of  proclamation  of  martial  law, 
p.  875. 

Section  8  of  article  I.  delegates  power 
to  Congress  to  organize  courts,  and 
therein,  we"  may  here  remark,*  delegates 
to  Congress  power  both  to  authorize  the 
issue  and  to  suspend  the  issue  of  the 
writ  of  habeas  corpus,  because  that  is  a 
judicial  writ,  and  the  power  to  organize 
courts  includes  the  power  of  determining 
what  writs  they  may  issue,  or  not  issue, 
\  from  time  to  time;,  hence  it  was  necessary 
to  place  the  restriction  upon  the  power 


thus  delegated  to  Congress  to  legislate 
for  the  courts  which  is  contained  in  sec- 
tion 9,  viz.,  that  Congress  should  not,  in 
so  legislating,  withhold  from  them  the 
right  to  issue  the  well-known  judicial  writ 
of  habeas  corpus,  except,  etc.  Warren  v. 
Paul,  (1864)  22  Ind.  277. 

No  express  power  is  given  to  Congress 
to  secure  the  right  given  by  this  clause 
in  the  nonenumerated  cases,  or  to  suspend 
the  writ  in  cases  of  rebellion  or  invasion. 
And  yet  it  would  be  difficult  to  say,  since 
this  great  WTit  of  liberty  is  usually  pro- 
vided for  by  the  ordinary  functions  of 
legislation,  and  can  be  effectually  pro- 
vided for  only  in  this  way,  that  it  ought 
not  to  be  deemed  by  necessary  implication 
within  the  scope  of  legislative  power  of 
Congress.  Prigg  v.  Pennsylvania,  (1842) 
16  Pet.  619,  10  U.  S.  (L.  ed.)   1060. 

Exclusive  judge  of  exigency. — Congress 
is  the  exclusive  judge  of  "when  in  cases   . 
of  rebellion  or  invasion  "  the  public  safety  I 
requires  the  suspension  of  "  the  privilege  ' 
of   the  writ  of  habeas   corpus."     McCall 
r.  McDowell,   (1867)   Deady  (U.  S.)   233, 
15  Fed.  Cas.  No.  8,673. 
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This  section  is  not  restrictive  of  state,  but  only  of  national,  action. 
Gasquet  v.  Lapeyre,   (1917)   242  U.  S.  367,  37  S.  Ct.  165,  61  U.  S.  (L.  ed.)  367. 


2.  Authority  of  President. —  Congress  may  authorize  the  President  to 
suspend  the  writ  of  habeas  corpus  whenever  in  his  judgment  the  public 
safety  requires. 


Ex  p.  Milligan,  (I860)  4  Wall.  115,  18 
U.  S.  (L.  ed.)  281,  wherein  the  court  said: 
"  This  law  was  passed  in  a  time  of  great 
national  peril,  when  our  heritage  of  free 
government  was  in  danger.  An  armed 
rebellion  against  the  national  authority, 
of  greater  proportion  than  history  affords 
an  example  of,  was  raging;  and  the  public 
safety  required  that  the  privilege  of  writ 
of  habeas  corpus  should  be  suspended. 
The  President  fiad  practically  suspended 
it,  and  detained  suspected  persons  in  cus- 
tody without  trial;  but  his  authority  to 
do  this  was  questioned.  -  It  was  claimed 
that  Congress  alone  could  exercise  this 
power;  and  that  the  legislature,  and  not 
the  President,  should  judge  of  the  political 
considerations  on  which  the  right  to  sus- 
pend it  rested.  The  privilege  of  this 
great  writ  had  never  before  been  withheld 
from  the  citizen;  and  as  the  exigence  of 
the  times  demanded  immediate  action,  it 
was  of  the  highest  importance  that  the 
lawfulness  of  the  suspension  should  be 
established.  It  was  under  these  circum- 
stances, which  were  such  as  to  arrest  the 
attention  of  the  country,  that  this  law 
was  passed.  The  President  was  author- 
ized by  it  to  suspend  the  privilege  of  the 
writ  of  habeas  corpus  whenever,  in  his 
judgment,  the  public  safety  required ;  and  • 
he  did,  by  proclamation,  bearing  date  of 
the  15th  of  September,  1863,  reciting 
among  other  things,  the  authority  of  this 
statute,  suspend  it.  The  suspension  of 
the  writ  does  not  authorize  the  arrest  of 
any  one,  but  simply  denies  to  one  ar- 
rested the  privilege  of  this  writ  in  order 
to  obtain  his  liberty.1'  See  also  Matter 
of  Dunn,  (1863)  25  How.  Pr.  (X.  S.) 
467. 

The  Act  of  March  3,  1863,  providing 
"  that  during  the  present  rebellion  the 
President  of  the  United  States,  whenever 
in  his  judgment  the  public  safety  may  re- 
quire it,  is  authorized  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus  in 
any  case  throughout  the  United  States  or 
any  part  thereof, "  was  held  to  be  sufficient 
to  authorize  a  proclamation  suspending 
the  writ.  Matter  of  Oliver,  (1864)  17 
Wis.  686. 

The  President  cannot  suspend  the  privi- 
lege of  the  writ  of  habeas  corpus  without 
,  the  authority  of  Congress.     Ex  p.   Bene- 
l  diet,    (1862f  3  Fed.  Cas.  No.   1,292.     See 


also  McCall  v.  McDowell,    (1867)    Dcady  / 
(U.  S.)  233,  15  Fed.  Cas.  No.  8,673;  In  re  J 
Kemp,  (1863)  16  Wis.  377;  Griffin  r.  Wil- 
cox, (1863)   21  Ind.  383. 

On  the  25th  of  May,  1861,  the  petitioner, 
a  citizen  of  Baltimore  county,  in  the  state 
of  Maryland,  was  arrested  by  a  military 
force,  acting  under  the  orders  of  a  major- 
general  of  the  United  States  army,  com- 
manding in  the  state  of  Pennsylvania,  and 
committed  to  the  custody  of  the  general 
commanding  Fort  McHenry,  within  the 
district  of  Maryland;  on  the  26th  of  May, 
1861,  a  writ  of  habeas  corpus  was  issued 
by  the  chief  justice  of  the  United  States, 
sitting  at  chambers,  directed  to  the  com- 
mandant of  the  fort,  commanding  him  to 
produce  the  body  of  the  petitioner  before 
the  chief  justice,  in  Baltimore  city,  on 
the  27th  day  of  May,  186I;  on  the  last- 
mentioned  day  the  writ  was  returned 
served,  and  the  officer  to  whom  it  was 
directed  declined  to  produce  the  petitioner, 
giving  as  his  excuse  the  following  reasons: 
1.  That  the  petitioner  was  arrested  by  the 
orders  of  the  major-general  commanding  in 
Pennsylvania,  upon  the  charge  of  treason, 
in  being  "  publicly  associated  with  and 
holding  a  commission  as  lieutenant  in 
a  company  having  in  their  possession  arms 
belonging  to  the  United  States,  and 
avowing  his  purpose  of  armed  hostility 
against  the  government."  2.  That  he  ( the 
officer  having  the  petitioner  in  custody) 
was  duly  authorized  by  the  President,  of 
the  United  States,  in  such  cases,  to  sus- 
pend the  writ  of  habeas  corpus  for  the 
public  safety.  It  was  held  that  the  peti- 
tioner was  entitled  to  be  set  at  liberty 
and  discharged  immediately  from  confine- 
ment, because  the  President,  under  the 
Constitution,  cannot  suspend  the  privilege 
of  the  writ  of  habeas  corpus,  nor  authorize 
a  military  officer  to  do  it.  Ex  p.  Merrv- 
man,  (1861)  Taney  (U.  S.)  246,  17  Fed. 
Cas.  No.  9,487. 

Effect  of  proclamation  on  pending  writ. 
— A   proclamation   of  the  President   sus- 
pending the  writ   of  habeas   corpus  was 
held  valid  and  efficient  in  law  to  suspend  j 
all  proceedings  pending  upon  habeas  cor-  ( 
pus,  which  was  issued  and  served  prior  to  I 
the  date  of  the  proclamation.     Matter  of 
Dunn,    (1S63)   25  How.  Pr.    (N.  Y.)   467, 
8  Fed.  Cas.  No.  4,171. 
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Attorney-general  advised  suspension 
without  enabling  statute. —  In  case  of  an 
arrest  by  order  of  the  President  in  a  time 
of  dangerous  insurrection,  of  a  person 
known  to  hare  criminal  intercourse  with 
insurgents,  the  President  is  justified  in 
refusing  to  obey  a  writ  of  habeas  corpus 
requiring  him  or  his  agents  to  produce 
the  body  of  the  prisoner  and  show  the 
cause  of  his  capture  and  detention.  Sus- 
pension of  Privilege  of  Writ  of  Habeas 
Corpus,  (1861)  10  Op.  Atty.-Gen.  74, 
wherein  the  attorney-general  said :  "  If 
by  the  phrase  '  the  suspension  of  the  privi- 
lege of  the  writ  of  habeas  corpus,'  we 
must  understand  a  repeal  of  all  power  to 
issue  the  writ,  then  I  freely  admit  that 
none  but  Congress  can  do  it.  But  if  we 
were  at  liberty  to  understand  the  phrase 
to  mean  that,  in  case  of  a  great  and  dan- 
gerous rebellion,  like  the  present,  the  pub- 
lic Safety  requires  the  arrest  and  confine- 
ment of  persons  implicated  in  that  re- 
bellion, I  as  freely  declare  the  opinion 
that  the  President  has  lawful  power  to 
suspend  the  privilege  of  persons  arrested 
under  such  circumstances.  For  he  is 
especially  charged  by  the  Constitution 
with  the  '  public  safety/  and  he  is  the  sole 
judge  of  the  emergency  which  requires 
his  prompt  action.  This  power  in  the 
President  is  no  part  of  his  ordinary  duty 
in  time  of  peace;  it  is  temporary  and  ex- 
ceptional, and  was  intended  only  to  meet 
a  pressing  emergency  when  the  judiciary 
is  found  to  be  too  weak  to  insure  the 
public  safety  —  when  (in  the  language  of 
the  Act  of  Congress)  there  are  *  combina- 
tions too  powerful  to  be  suppressed  by  the 
ordinary  course  of  judicial  proceedings,  or 
by  the  powers  vested  in  marshals.'  Then, 
and  not  till  then,  has  he  the  lawful  au- 
thority to  call  to  his  aid  the  military 
power  of  the  nation,  and  with  that  power 
perform  his  great  legal  and  constitutional 
duty  to  suppress  the  insurrection."  See 
also  In  re  Dugan,  (1865)  6  D.  C.  130. 

As  a  consequence  of  proclamation  of 
martial  law.— The  President  had  the 
power,  in  the  military  exigencies  of  the 
country  during  the  civil  war,  to  proclaim 
martial  law,  and,  as  a  necessary  conse- 
quence thereof,  the  suspension  of  the  writ 
of  habeas  corpus  in  the  case  of  military 
arrests.    Martial  law  and  the  privilege  of 


that  writ  are  wholly  incompatible  with 
each  other.  Ex  p.  Field,  (1862)  6  Blatchf. 
(U.  S.)  63,  9  Fed.  Cas.  No.  4,761.  But 
see  U.  S.  i?.  Porter,  (1861)  2  Hayw.  & 
H.  (D.  C.)  394,  27  Fed.  Cas.  No.  16,074a. 

"In  Ex  p.  ©oilman,  (1807)  4  Cranch 
(U.  S.)  95,  Chief  Justice  Marshall  inci- 
dentally remarks  that  only  Congress  can 
suspend  the  writ  of  habeas  corpus.  And 
Judge  Story,  in  his  Commentaries  on  the 
Constitution  (vol.  3,  sec.  1336),  makes 
the  same  remark.  But  neither  was  dis- 
cussing the  question  where,  how,  or  by 
whom  it  could  be  suspended.  It  seems  to 
have  been  an  obiter  dictum  with  both  of 
those  learned  judges.  The  question  came 
directly  before  Chief  Justice  Taney,  in 
Ex  p.  Merryman,  (1861)  Taney  (U.  S.) 
246,  17  Fed.  Cas.  No.  9,487,  and  again 
before  Judge  Hall,  of  the  northern  district 
of  New  York,  in  Ex  p.  Benedict,  before 
referred  to.  But  both  cases  -came  up  on 
an  entirely  different  state  of  facts  from 
that  which  now  exists.  The  President  had 
not  then  proclaimed  martial  law,  and  in 
neither  of  the  cases  was  the  Act  of  1795 
referred  to  at  all  by  the  court  in  its 
opinion.  On  the  other  hand,  the  Presi- 
dent's legal  adviser  (the  attorney -gen- 
eral), Mr.  Horace  Binney,  of  Philadel- 
phia, Mr.  Reverdy  Johnson  of  Maryland, 
and  Judge  Parker,  of  Cambridge,  Mas- 
sachusetts, have,  I  understand,  given 
deliberate  opinions,  that  the  privilege  of 
the  writ  may  be  legally  suspended  without 
an  Act  of  Congress.  I  have  not  had  an 
opportunity  of  seeing  the  last-named  three 
opinions,  and,  therefore,  do  not  know  on 
what  grounds  they  are  based ;  but,  coming 
from  the  eminent  '  lawyers  and  pure 
patriots,  they  are  certainlv  entitled  to 
great  weight."  Ex  p.  Field,  (1862)  5 
Blatchf.  (U.  S.)  63,  9  Fed.  Cas.  No. 
"4,761. 

Arrest  by  order  of  war  department. — 
An  arrest  and  detention  under  an  order 
of  the  war  department,  entitled  "  Persons 
discouraging  enlistments  to  be  arrested," 
before  any  attempt  made  to  establish 
martial  law,  was  held  to  be  in  direct 
violation  of  this  clause.  Ex  p.  Field, 
(1862)  5  Blatchf.  (U.  S.)  63,  9  Fed. 
Cas.  No.  4,761. 


IV.  Scope  of  Power 
1.  In  General. —  Congress  may  suspend  the  privilege  of  the  writ  gen- 
erally or  in  particular  cases;  and  it  may  suspend  it  directly,  or  it  may 
commit  the  matter,  within  the  proper  limits,  to  the  judgment  of  the  Presi- 
dent of  the  United  States. 


McCaU  f.  McDowell,  (1867)  Deady  (U. 
S.)  233,  15  Fed.  Cas.  No.  8,673,  wherein 
the    court    said :     "  The    purpose    of    the 


express  power  to  suspend  the  privilege 
of  the  writ  of  habeas  corpus  —  the  object 
to  be  obtained  being  to  authorize  for  the 
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time  being  the  imprisonment  of  persons  execution'  the  power  of  suspension,  Con- 
'  without  giving  any  reason  for  so  doing/  gress  may  pass  any  law  necessary  and 
and  without  legal  cause  or  warrant,  as  proper  to  secure  or  obtain  this  end,  unless 
a  means  of  preserving  the  republic  from  expressly  prohibited  therefrom  by  the 
imminent  danger,  it  follows  as  a  necessary  Constitution  itself."  See  also  Ex  p.  Boll- 
consequence  that,  under  the  clause  giving  man,  (1807)  4  Cranch  75,  2  U.  S.  (L.  ed.) 
power  'to  make  all  laws  which  shall  be  554;  Matter  of  Oliver,  (1864)  17  Wis. 
necessary   and   proper   for   carrying  into  686. 

2.  Only  in  Cases  Mentioned. —  It  is  only  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it,  that  the  privilege  of  the  writ 
can  be  suspended.    There  is  no  other  restriction. 

Matter  of  Keeler,   (1843)  Hempst.    (U.  prevent  the  discharge  of  persons  illegally 

S.)  306,  14  Fed.  Cas.  No.  7,637.  held  as  soldiers.     People  t?.  Gaul,  (1865) 

44  Barb.  (N.  Y.)  105. 

Discharge  of  persons  illegally  held.— 

The  meaning  of  this  provision  in  the  Con-  The  introduction  of  the  limiting  words 

stitution  of  the  United  States  would  seem  is  a  standing  admonition  to  the  legislative 

to  be,  that  when  the  public  safety  is  en-  body  of  the  danger  of  suspending  it;  and 

dangered   by    rebellion    or    invasion,    the  of  the  extreme  caution  they  should  exer- 

privilege  of  this  writ  may  be  suspended  cise  before  they  give  the  government  of 

as  to  persons  suspected  of  or  charged  with  the  United  States  such  power   over   the 

aiding,  sustaining,  or  promoting  such  re-  liberty   of   a   citizen.    Ex  p.   Merryman, 

bellion  or  invasion,   and  thereby  endan-  (1861)  Taney  (U.  S.)   246,  17  Fed.  Cas. 

gering  the  public   safety.     It  was  never  No.  9,487. 
designed,  either  here  or  in  England,  to 

3.  Protection  of  Officers  Making  Arrests. —  Congress  has  power  to  pro- 
tect officers  and  persons  engaged  or  concerned  in  making  arbitrary  arrests 
and  imprisonment,  or  arrests  or  imprisonments  without  ordinary  legal  war- 
rant or  cause,  under  the  authority  and  in  pursuance  of  an  Act  suspending 
the  writ  of  habeas  corpus,  by  the  passage  of  laws  indemnifying  such  officers 
and  persons  against  the  ordinary  legal  consequences  thereof,  or  declaring 
that  they  shall  not  be  liable  to  an  action  or  other  legal  proceeding  therefor. 

McCall    t*.    McDowell,     (1867)     Deady  thus  arrested  of  the  means  of  procuring 

(U.  S.)   223,  15  Fed.  Cas.  No.  8,673.  his  liberty,  but  does  not  exempt  the  per- 
son making  the  illegal   arrest  from   lia- 

Right  of  action  for  illegal  arrest. —  The  bility  to  damages,   in   a   civil   suit,    for 

suspension  of  the  writ  of  habeas  corpus  such  arrest,  nor   from  punishment   in   a 

.  does  not  legalize  a  wrongful  arrest  and  criminal   prosecution.    Griffin  v.  Wilcox, 

(  imprisonment;  it  only  deprives  the  party  (1863)  21  Ind.  372. 

V.  Effect  of  Suspension  on  the  Issuance  of  the  Writ 

The  suspension  of  the  privilege  of  the  writ  of  habeas  corpus  does  not  sus- 
pend  the  writ  itself.  The  writ  issues  as*  a  matter  of  course,  and  on  the 
return  made  to  it  the  court  decides  whether  the  party  applying  is  denied  the 
right  of  proceeding  any  further  with  it. 

Ex  p.  Milligan,  (1866)  4  Wall.  130,  18  U.  S.  (L.  ed.)  281. 

VI.  Writs  Issued  by  State  Courts 

The  state  governments  have,  in  their  sovereign  capacity,  full  authority 
of  the  writ  of  habeas  corpus,  and  the  federal  government  is  inhibited  from 
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|  suspending  its  privileges,  except  in  case  of  rebellion  or  invasion.     This 

|  power  to  suspend  the  writ  was  necessary  to  be  vested  in  Congress,  because 

!  in  such  cases  it  might  become  essential  to  the  preservation  of  the  United 

States  government,  or  that  of  a  state  or  states.  But  it  is  only  in  case  of 
rebellion  or  invasion  that  the  general  government  can  interfere  with  the 
privileges  of  the  writ. 

Bagnall  v.  Ableman,  (1855)  4  Wis.  167.  Neither  the  President  nor  Congress  has 

See  also  Matter  of  Booth,  (1854)  3  Wis.  power  to  suspend  the  issuing  of  the  writ 
157.  of  habeas  corpus  by  a  state  court.    Griffin 

V.  Wilcox,  (1863)  21  Ind.  383. 


ARTICLE   I,   SECTION  9 
"  No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed."  * 

I.  What  Constitutes  a  Bill  of  Attainder,  878. 
II.  What  Constitutes  an  Ex  Post  Facto  Law,  879. 

1.  In  General,  879. 

2.  Laws  Relating  to  Crimes,  Penalties,  and  Forfeitures,  879. 

III.  Whether  Law  Wholly  Void,  879. 

IV.  Change  in  Judicial  District,  880. 

V.  Change  in  Number  of  Trial  or  Grand  Jurors,  880. 
VI.  Removing  Disabilities  of  Witnesses,  880. 
VII.  Requiring  Production  of  Books  and  Papers  in  Penal  Actions, 

881. 
VIII.  Continuing  Offenses,  881. 
IX.  Forfeiture  of  Realty  for  Carrying  on  Illegal  Business,  882. 
X.  Banishment  of  Citizens,  882. 

XL  Action  to  Cancel  Naturalization  Certificate,  882. 
XII.  Chinese  Exclusion  Acts,  882. 

XIII.  Deportation  of  Aliens,  883. 

XIV.  Deportation  of  Alien  Prostitutes,  883. 

XV.  Authorizing  Impeachment  of  Naturalization  Certificates,  883. 
XVI.  Making  Conveyance  in  Fraud  of  Creditors  a  Misdemeanor, 

883. 
XVII.  Disfranchisement  for  Maintaining  Bigamous  Relations,  884. 
XVIII.  Extradition  Treaty,  884. 
XIX.  Crime  Committed  by  American  Citizen  in  Foreign  Country, 

885. 
XX.  Validating  Arrest  of  Citizens  by  Military,  885. 
XXI.  Penalties  for  Desertion,  885. 
XXII.  Test  Oath  for  Attorneys,  886. 

XXIII.  Continuing    Criminal    Code     Extended    to    Territory    by 
Organic  Act,  886. 

I.  What  Constitutes  a  Bill  of  Attainder 

A  bill  of  attainder  is  a  special  Act  of  the  legislature  which  inflicts  pun- 
ishment without  a  judicial  trial.  If  the"  punishment  is  less  than  death,  the 
Act  is  called  a  ' '  bill  of  pains  and  penalties. ' ' 

In  re  Yung  Sing  Hee,  (1888)  36  Fed.  tive  body  exercises  the  office  of  judge,  and 
437.  assumes    judicial    magistracy,    and    pro- 

nounces on  the  guilt  of  a  party  without 

A  bill  of  attainder  is  defined  to  be  "  a  any  of  the  forms  or  safeguards  of  a  trial, 
legislative  Act  which  inflicts  punishment  and  fixes  the  punishment.  In  re  DeGia-. 
without  judicial  trial,"  where  the  legiela-        como,   (1874)    12  Blatchf.    (U.  S.)   391,  7 

*A  similar  clause,  as  an  inhibition  on  the  states,  is  contained  in  section  10  of  this 
article. 

[878] 
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Fed.  Cas.  No.  3,747,  citing  Cummings  v.  providing  that  "no  state  shall  •  •  • 
Missouri,  (1866)  4  Wall.  (U.  S.)  323,  pass  any  bill  of  attainder,  em  post  facto 
noted  infra,  under  sec.  10  of  this  article,       law." 

EL  What  Constitutes  an  Ex  Post  Facto  Law 

1.  In  General. — A  statute  belongs  to  the  class  of  ex  post  facto  laws  which, 
by  its  necessary  operation,  and  in  its  relation  to  the  offense,  or  its  conse- 
quences, alters  the  situation  of  the  accused  to  his  disadvantage. 

Thompson  f.  Utah,   (1898)    170  U.  S.  tion  to  the  offense  or  its  consequences, 

351,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)   1061.  alters  the  situation  of  a  party  to  his  dis- 

l  See  also  U.  S.  v.  Great  Northern  R.  Co.,  advantage.    U.  S.  i\  Hall,  (1809)  2  Wash, 

i  (1907)  157  Fed.  288.  (U.  S.)    366,  26  Fed.  Cas.  No.  15,285. 

An  ez  post  facto  law  is  one  which  im-  *°*   eva*ed  by   ^^"?   dJU.fo,nn, t0 

poses,  a  punishment  for  an  act  which  was  sUtirte.— The  ex  post  facto  effect  of  a  law 

not  punishable  at  the  time  it  was  com-  cannot  be  evaded  by  giving  a  civil  form 

mitted,  or  a  punishment  in  addition  to  £    that    *£"*    18    ffSSV*^  it0'!?"?-! ' 

that  then  prescribed.     Burgess  t>.  Salmon,  £u!f*«  ?;  SaiT,1\,ni1878)   97  U'  S'  381' 

(1878)    97  U.  S.  384,  24  U.  S.    (L.  ed.)  24  U.  S.  (L.  ed.)  1104. 

J  rf  Un  iW \% i7  t    2*  ^mi      '  dlfferent  readin«  t0  a  Prior  Act  ■*«* 

,  6.  Ct.  540,  41  U.  S.   (L.  ed.)   1007.  the   liability   of   the   United   State8>   and 

I  does  not  interfere  with  the  vested  rights 

An  ez  post  facto  law  is  one  which  in  its  of   individuals   and   is   not   penal,   it   is 

operation  makes  that  criminal  or  penal  within  the  constitutional  power  of  Con- 

I  which  was  not  so  at  the  time  the  action  gress  and  is  not  obnoxious  to  the  object 

was   performed;    or  which   increased   the  tions  to  retroactive  law.     McNamara  t\ 

I  punishment;  or,  in  short,  which,  in  rela-  U.  S.,  (1893)  28  Ct.  CI.  416. 

2.  Laws  Relating  to  Crimes,  Penalties,  and  Forfeitures. —  The  debates 
in  the  federal  convention  upon  the  Constitution  show  that  the  term  "  ea? 
post  facto  laws  "  was  understood  in  a  restricted  sense  relating  to  criminal 
cases  only. 

Brigajewitz  v.  Adams,    (1913)    228  U.  This   clause   relates   to   criminal   cases 

S.  585,  33  S.  Ct.  607,  57  U.  S.   (L.  ed.)  only.     Evans  v.  Robinson,    (1813)    Brun. 

978:    Johannessen  r.   U.   S.,    (1912)    225  Col.   Cas.    (U.  S.)    400,  8  Fed.  Cas.  No. 

U.   S.  227,  32  S.  Ct.  613,   56  U.   S.    (L.  4,571. 
ed.)     1066;    Carpenter    r.    Pennsylvania, 
(1854)  17  How.  463,  15  U.  S.  (L.  ed.)  127. 

This  clause  applies  to  cases  for  the  recovery  of  penalties  and  forfeitures, 
and  not  merely  to  criminal  laws  and  cases. 

U.  S.  v.  Hughes,  ( 1875)  8  Ben.  (U.  S.)  The  provision  against  ex  post  facto  laws 

29,  26  Fed.  Cas.  No.  15,416.  applies  only  to  criminal  and  penal  stat- 

utes.     De   Pass   t>.    Bidwell,    (1903)    124 
Fed.  623. 

m.  Whether  Law  Wholly  Void 

A  law  may  be  ex  post  facto  in  some  respects  and  not  so  in  others  —  may 
•  be  ex  post  facto  as  to  one  and  perfectly  justifiable  as  to  another.  In  the 
former  case,  the  courts  do  not  declare  the  law  void,  but  that  it  cannot  oper- 
ate against  that  party. 

U.  S.  v.  Hall,   (1809)   2  Wash.    (U.  S.)    366,  26  Fed.  Cas.  No.   15.2S5. 


880  CONSTITUTION  [Art.  1,  sec.  9 

IV.  Change  in  Judicial  District 

A  statute  which  includes  the  place  of  the  commission  of  the  alleged 
offense  within  a  particular  judicial  district,  and  subjects  the  accused  to 
trial  in  that  district  rather  than  in  the  court  of  some  other  judicial  district 
established  by  the  government  against  whose  laws  the  offense  was  com- 
mitted, is  not  an  ex  post  facto  law. 

Cook  r.  U.  S.,   (1891)    138  U.  S.   183,  establishment  be  invested  with  cognizance 

11    S.   Ct.   268,   34   U.   S.    (L.   ed.)    906.  of  crime  before  such  reorganization,  have 

See   also   Hallock   v.   U.   S.,    (1911)    185  never  been  classed  with  ex  post  fac to  laws, 

Fed.   417.  nor  do  they  come  within  the  scope  of  any 

definition  of  ex  post  facto  laws.    Colliers 

Laws  which  only  reorganize  and  change  Case  —  Jurisdiction  of  Federal  and  State 

the  judicial  tribunal,   although  the  new  Courts,  (1863)  6  Op.  Atty.-Gen.  120. 

V.  Change  in  Number  of  Trial  or  Grand  Jurors 

The  provision  in  the  Constitution  of  Utah  providing  for  the  trial  in 
courts  of  general  jurisdiction  of  criminal  cases,  not  capital,  by  a  jury  com- 
posed of  eight  persons,  is  ex  post  facto  in  its  application  to  felonies  com- 
mitted before  the  territory  became  a  state,  because,  in  respect  of  such 
crimes,  the  Constitution  of  the  United  States  gave  the  accused,  at  the  time 
of  the  commission  of  his  offense,  the  right  to  be  tried  by  a  jury  of  twelve 
persons,  and  made  it  impossible  to  deprive  him  of  his  liberty  except  by  the 
unanimous  verdict  of  such  a  jury. 

Thompson  v.  Utah,    (1898)    170  XL  S.  composed  of  not  less  than  12  nor  more 

355,    18   S.   Ct.   620,   42   U.   S.    (L.   ed.)  than  16  members  and  the  concurrence  of 

1061,  wherein  the  court  said:     "The  pro-  at  least   12  in  the  finding  of  an  indict- 

visions  of  the  National  Constitution  re-  ment.    Hallock  v.  U.  S.,   (1911)   185  fed.  . 

lating  to  trial  by  jury  for  crimes  and  to  417.     This  was  a  case  decided  by  a  Cir- 

criminal  prosecutions  apply  to  the  terri-  cuit  Court  of  Appeals,  but  in  a  District 

tories  of  the  United  States."  Court  of  the  United  States  sitting  within 

the  state  of  Oklahoma  it  was  held  that 

Change  number  of  grand  jurors. —  The  an  indictment  by  a  grand  jury  of  21  men 

Act  of  Congress  applying  to  the  federal  instead  of  16,  the  number  constituting  the 

procedure    in   the   states   and   fixing   the  grand  jury  when  the  offense  charged  is 

number  of  grand  jurors  at  not  less  than  alleged   to   have  been    committed,   which 

16  nor  more   than   23,   and   requiring  a  change  is  created  by  Act  of  Congress  es- 

like  concurrence  for  an  indictment,  is  not  tablishing   United    States   courts   on   the 

ea  post  facto   as  to  offenses  committed  admission  of  a  territory  to  statehood,  is 

before  statehood  when  the  statute  of  the  ex  post  facto.     U.  S.  v.  London,   (1909) 

territory  in  force  when  the  offenses  were  176  Fed.  976. 
committed  required  a  grand  jury  to  be 

VI.  Removing  Disabilities  of  Witnesses 

Statutes  which  simply  enlarge  the  class  of  persons  who  may  be.  competent 
to  testify  in  criminal  cases  are  not  ex  post  facto  in  their  application  to 
prosecutions  for  crimes  committed  prior  to  their  passage ;  for  they  do  not 
attach  criminality  to  any  act  previously  done,  and  which  was  innocent 
when  done,  nor  aggravate  any  crime  theretofore  committed,  nor  provide  a 
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greater  punishment  therefor  than  was  prescribed  at  the  time  of  its  commis- 
sion ;  nor  do  they  alter  the  degree,  or  lessen  the  amount  or  measure,  of  the 
proof  which  was  made  necessary  to  conviction  when  the  crime  was  com- 
mitted. 

Hopt  t>.  Utah,  (1884)  110  U.  S.  689,  4  S.  Ct.  202,  28  U.  S.  (L.  ed.)  262. 

VII.  Requiring  Production  of  Books  and  Papers  in  Penal  Actions 

An  Act  of  Congress  providing  that  in  all  suits  and  proceedings  other  than 
criminal  arising  under  any  of  the  revenue  laws  of  the  United  States,  the 
production  of  any  business  book,  invoice,  or  paper  belonging  to  the  defend- 
ant or  claimant  may  be  required,  which  will  tend  to  prove  any  allegation 
made  by  the  United  States,  is  an  ex  post  facto  law  as  applied  to  a  suit 
begun  before  the  passage  of  the  statute,  as  it  is  a  law  which  requires  less 
testimony  and  different  testimony  to  authorize  a  recovery  than  was  required 
when  the  offense  was  committed  for  which  the  suit  was  brought. 

U.  S.  v.  Hughes,  (1875)  8  Ben.   (U.  S.)  29,  26  Fed.  Cas.  No.  15,416. 

VIIL  Continuing  Offenses 

An  Act  of  Congress  providing,  "And  be  it  further  enacted,  that  in  addi- 
tion to  the  other  lawful  penalties  of  the  crime  of  desertion  from  the  mili- 
tary or  naval  service,  all  persons  who  have  deserted  the  military  or  naval 
service  of  the  United  States,  who  shall  not  return  to  said  service,  or  report 
themselves  to  a  provost-marshal  within  sixty  days  after  the  proclamation 
hereafter  mentioned,  shall  be  deemed  and  taken  to  have  voluntarily  relin- 
quished and  forfeited  their  rights  of  citizenship  and  their  rights  to  become 
citizens;  and  such  deserters  shall  be  forever  incapable  of  holding  any 
office  of  trust  or  profit  under  the  United  States,  or  of  exercising  any  right 
of  citizens  thereof ;  and  all  persons  who  shall  hereafter  desert  the  military 
or  naval  service,  and  all  persons  who,  being  duly  enrolled,  shall  depart  the 
jurisdiction  of  the  district  in  which  he  is  enrolled,  or  go*  beyond  the  limits 
of  the  United  States,  with  intent  to  avoid  any  draft  into  the  military  or 
naval  service,  duly  ordered,  shall  be  liable  to  the  penalties  of  this  section," 
was  held  not  to  be  an  ex  post  facto  law.  Its  operation  is  entirely  prospec- 
tive, but  if  a  drafted  man  owes  service,  every  new  refusal  to  render  the 
service  may  be  regarded  as  a  violation  of  public  duty,  a  public  offense  for 
which  Congress  may  impose  a  penalty. 

Huber  v.  Reily,  (1866)  53  Pa.  St.  115. 
10  F.  S.  A.— 29 
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IX.  Forfeiture  of  Realty  for  Carrying  on  Illegal  Business 

An  Act  of  Congress  declaring  a  forfeiture  of  real  property  employed  in 
carrying  on  business  in  violation  of  the  revenue  law  is  not  a  violation  of  the 
clause  prohibiting  the  passing  of  a  bill  of  attainder. 

U.  S.  v.  A  Distillery,  (1870)  2  Abb.  (U.  it  is  alleged  to  be  forfeited,  and  therefore 
6.)  192,  25  Fed.  Gas.  No.  14,965,  where-  was  seized,  is  a  regulation  of  civil  policy 
in  the  court  said  that  this  clause  and  framed  to  secure  to  the  Linited  States  fair 
sec.  3,  art.  3,  prohibiting  forfeiting  real  payment  of  taxes  imposed  for  the  sup- 
estate,  even  for  punishment  of  treason,  port  of  the  government,  a  regulation  of 
except  for  life,  have  respect  to  high  civil  policy  to  accomplish  a  purpose  vital 
crimes,  and  punishment  of  them,  restrain-  to  government;  for  without  revenue  the 
ing  rigor,  and  guarding  against  arbitrarily  government  cannot  exist;  and  what  meas- 
enacting  guilt.  The  case  before  the  court  ures  may  be  requisite  to  enforce  the  col- 
is  a  civil  suit  in  rem,  against  the  thing,  lection  of  a  tax,  it  is  for  Congress,  in 
to  ratify  the  seizure  of  it,  and  the  pro-  the  exercise  of  its  legislative  power  to 
vision  of  the  Act  of  Congress  under  which  determine." 

X.  Banishment  of  Citizens 

A  legislative  Act  which  undertakes  to  inflict  the  punishment  of  banish- 
ment or  exile  from  the  United  States  on  a  citizen  thereof,  and  thereby 
deprive  him  of  the  right  to  live  in  the  country,  for  any  cause  or  no  cause,  or 
because  of  his  race  or  color,  is  a  bill  of  attainder,  within  the  clause  of  the 
Constitution  of  the  United  States  prohibiting  the  passage  of  such  bills,  and 
is,  therefore,  void. 

In  re  Yung  Sing  Hee,  (1888)  36  Fed.  437. 

XI.  Action  to  Cancel  Naturalization  Certificate 

An  action  brought  under  the  Act  of  Congress  of  June  29, 1906,  to  cancel 
a  certificate  of  naturalization  alleged  to  have  been  obtained  by  fraud,  is  not 
one  of  the  class  of  cases  governed  by  the  "  ex  post  facto  "  clause. 

U.  S.  v.  Mansour,  (1908)   170  Fed.  671. 

XII.  Chinese  Exclusion  Acts 

An  Act  of  Congress  forbidding  Chinese  laborers  from  coming  into  this 

country  is  not  an  ex  post  facto  law  as  to  a  Chinese  person  who  had  resided 

in  the  United  States  and  seeks  to  return.    There  is  nothing  in  the  nature  of 

an  offense  in  a  Chinaman's  departing  from  the  country,  and  his  departure 

is  not  made  an  offense,  and  there  is  nothing  in  the  nature  of  punishment  or 

of  a  penalty  imposed  for  the  act  of  having  departed  from  this  country,  in 

providing,  in  the  interest  of  the  people  of  the  United  States,  under  a  change 

of  public  policy,  that  he  shall  not  return. 

In  re  Chae  Chan  Ping,  (1888)  36  Fed.  The  amendatory  Chinese  Exclusion  Act 

436,    affirmed    Chinese    Exclusion    Case,  of  Nov.  3,  1893,  extending  the  projwoM 

(1889)   130  U.  S.  581,  9  S.  Ct.  623,  32  U.  of  the  previous  Act  relating  to  tie «£ 

S.  (L.  ed.)  1068.  tfcate  of  residence  for  the  period  of  «* 
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months,  contained  a  proviso  withholding  proceedings    for     the    deportation    of    a 

the  privilege  of  the  extended  period  from  Chinese  person  under  the  provisions  of  the 

Chinese  persons  who  have  been  convicted  Act  of  1892,  the  objection  that  the  amend- 

of  a  felony,  as  follows:     "Provided,  that  atory  Act  was  ex  post  facto,  in  that  it 

no  Chinese  person  heretofore  convicted  in  added  an  additional  punishment  for  the 

any  court  of  the  state  or  territories,  or  crime  of  which  the  defendant  was  con- 

of  the  United  States,  of  a  felony  shall  be  victed  in   1879,  was  without  merit.     He 

permitted  to  register  under  the  provisions  was  not  being  deported   because  of   his 

of  this  Act,  but  all  such  persons  who  are  conviction  of  a  felony,  but  because  he  re- 

now  subject  to  deportation  for  failure  or  fused  to  comply  with  the  Act  of  May  5, 

refusal  to  comply  with  the  Act  to  which  1892,    and    obtain    a   certificate   of    resi- 

this  is  an  amendment  •  shall  be  deported  dence  when  he  had  the  opportunity  to  ob- 

from  the  United   States  as  in  said  Act  tain  it,  in  accordance  with  the  provisions 

and  in  this  Act  provided,  upon  anv  ap-  of  that  Act.  U.  S.  v.  Chew  Cheong,  (1894) 

propriate    proceedings    now    pending    or  61  Fed.  201. 
which  may  hereafter  be  instituted."    Upon 

Zm.  Deportation  of  Aliens 

One  who  has  been  a  resident  within  the  country  for  more  than  three  years 
prior  to  arrest,  and  is-  in  custody  as  an  alien  not  entitled  to  remain  in  the 
United  States,  is  not  in  a  position  to  claim  that  the  amendatory  act  of  1910 
dropping  out  the  three-year  limitation  from  the  Immigration  Act  of  Feb- 
ruary 20,  1907,  is  as  to  her  retroactive  and  ex  post  facto,  when  she  was 
found  engaged  in  the  prohibited  occupation  after  the  amendatory  act  took 
effect. 

Ex  parte  Cardonnel,  (1912)   197  Fed.  774. 

XIV.  Deportation  of  Alien  Prostitutes 

The  Act  of  Congress  of  February  20,  1907,  as  amended  by  the  Aft  of 
March  26,  1910,  authorizing  the  deportation  of  any  alien  found  practicing 
prostitution  after  her  admission  to  this  country,  is  not  an  ex  post  facto  law. 

Bugajewitz  t?.  Adams,   (1913)  228  U.  S.  585,  32  S.  Ct.  607,  57  U.  S.   (L.  ed.)   978. 

XV.  Authorizing  Impeachment  of  Naturalization  Certificates 

The  Act  of  Congress  of  June  29, 1906,  in  authorizing  the  impeachment  of 
certificates  of  naturalization  theretofore  issued  for  fraud  consisting  in  the 
introduction  of  perjured  testimony  is  not  unconstitutional  as  an  ex  post 
facto  law  though  applicable  to  existing  certificates. 

Johannessen  v.  U.  S.,  (1912)  225  U.  S.  227,  32  S.  Ct.  613,  56  U.  S.   (L.  ed.)   1066. 

XVI.  Making  Conveyance  in  Fraud  of  Creditors  a  Misdemeanor 

A  clause  in  the  bankrupt  Act  of  1867  providing  "  that  from  and  after 
the  passage  of  this  Act  if  any  debtor  or  bankrupt  •  • '  •  shall,  with 
intent  to  defraud  his  creditors,  within  three  months  next  before  the  com- 
mencement of  proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of, 
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otherwise  than  by  bona  fide  transactions  in  the  ordinary  way  of  his  trade, 
any  of  his  goods  and  chattels  which  have  been  obtained  on  credit  and  remain 
unpaid  for,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  in  any  court  in  the  United  States,  shall  be  punished  by 
imprisonment,  with  or  without  hard  labor,  for  a  term  not  exceeding  three 
years,"  was  held  not  to  be  an  ex  post  facto  law. 

U.  S.  v.  Pusey,   (1872)   6  Nat.  Bankr.  back    to    the    committing    of    it;      Such 

Reg.  284,  27  Fed.  Cas.  No.  16,098,  wherein  subsequent    act    does    not    invest    such  - 

the  court  said  that  the  act  which  this  former  act  with  any  element  it  did  not 

provision  purports   to  punish  is   an   of-  possess  when  it  was  committed,  but  simply 

tense,  when  it  is  an  offense  at  all,  the  ascertains  what  its  elements  were  from 

moment    it    is    committed.     It    is    made  the  beginning.    An  em  post  facto  law  is, 

necessary    to    resort    to    the    subsequent  in  common  acceptance,  a  law  enacted  after 

act   of  the  perpetrator  to   ascertain  the  the  fact,  but  in  this  case  the  law  was  in 

criminal  character   of   such   former   act;  existence  at  the  time  the  act  complained 

but  when  this  is  ascertained  it  relates  of   was  committed. 


XVII.  Disfranchisement  for  Maintaining  Bigamous  Relations 

The  Act  of  Congress  of  March  22,  1882,  provides  "  that  no  polygamist, 
bigamist,  or  any  person  cohabiting  with  more  than  one  woman,  and  no 
woman  cohabiting  with  any  of  the  persons  described  as  aforesaid  in  this 
section,"  etc.,  that  is,  with  any  polygamist,  bigamist,  or  person  cohabiting 
with  more  than  one  woman,  shall  be  entitled  to  vote  at  any  election  held  in 
the  territory.  In  the  sense  of  the  statute  any  man  is  a  polygamist  or 
bigamist  who,  having  previously  married  one  wife,  still  living,  and  having 
another  at  the  time  when  he  presents  himself  to  claim  registration  as  a  voter, 
still  maintains  that  relation  to  a  plurality  of  wives,  although  from  the  date 
of  the  passage  of  the  Act  until  the  day  he  offers  to  register  and  to  vote,  he 
may  not  in  fact  have  cohabited  with  more  than  one  woman.  Without 
regard  to  the  question  whether  at  the  time  he  entered  into  such  relation  it 
was  a  prohibited  and  punishable  offense,  or  whether  by  reason  of  lapse  of 
time  since  its  commission  a  prosecution  for  it  may.  not  be  barred,  if  he  still 
maintains  the  relation,  he  is  a  bigamist  or  polygamist,  because  that  is  the 
status  which  the  fixed  hab.U  and  practice  of  his  living  has  established.  As 
so  construed,  the  statute  is  not  open  to  the  objection  that  it  is  an  ex  post 
facto  law. 

Murphy  v.  Ramsey,  (1885)   114  U.  S.  42,  5  S.  Ct.  747,  29  U.  S.   (L.  ed.)   47. 

XVIII.  Extradition  Treaty 

An  extradition  treaty  for  the  surrender  to  a  foreign  country  of  a  fugitive 
from  justice  is  not  an  ex  post  facto  law  as  to  a  crime  alleged  to  have  been 
committed  before  the  making  of  the  treaty. 
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In  re  De  Giaoomo,   (1874)   12  Blatchf.  of  that  word  as  used  when  considering 

(U.  S.)  391,  7  Fed.  Cas.  No.  3,747,  where-  the  subject  of  ex  post  facto  laws.     There 

in  the  court  said:   "It  is  contended  in  the  is  no  offense  against  the  United  States, 

present  case  that  the  effect  of  extradition  and  no  trial  for  any  such  offense,  and  no 

for  a  crime  committed  before  the  making  punishment  for  any  such  offense.     It  is 

of  the  treaty  is  to  punish  the  party,  by  true  that  extradition  relates  only  to  crim- 


depriving  him  of  his  liberty,  and  sending  inal  offenses  committed  abroad;   and  no 

him   out   of  the   United   States,   and  de-  treaty   for   extradition,   nor   any   statute 

livering  him  up  to  a  foreign  authority,  passed    in   relation   to    extradition,   pur- 

and    to   punish   him    for    remaining    and  ports  to  punish  the  fugitive  for  the  of- 

being  found  in  the  United  States,  when  fense.      Both    treaties    and    statutes    as- 

he  could  not  have  been  thus  punished  at  sume   that  he   is   to   be   tried    unon   the 

the  time  the  treaty  was  made.     But  the  charge,   if  not  already   convicted.     With 

lact  of  extradition  cannot  properly  be  re-  the  question  of  punishment,  or  its  kind 

garded  as  'punishment/  within  the  sense  or  degree,  they  have  no  concern." 

XIX.  Crime  Committed  by  American  Citizen  in  Foreign  Country 

This  right  and  th^  rights  and  privileges  generally  that  are  guaranteed  by 
the  Constitution  to  persons  charged  with  the  commission  of  crimes  against 
the  United  States  have  no  relation  to  crimes  committed  without  the  juris- 
diction of  the  United  States  against  the  laws  of  a  foreign  country.  And  this 
is  so  where  the  person  charged  is  a  citizen  of  the  United  States  and  his 
extradition  is  asked  for  by  the  country  whose  laws  he  is  charged  with  having 
violated. 

Neely  v.  Henkel,  (1901)   180  U.  S.  123,  21  S.  Ct.  302,  45  U.  S.  (L.  ed.)  448.  * 

XX.  Validating  Arrest  of  Citizens  by  Military 
The  provision  of  the  Act  of  Congress  of  March  2,  1867,  validating  the 
arrest  of  citizens  by  the  military  under  Acts,  proclamations,  and  orders  of 
the  President  of  the  United  States,  of  by  his  authority  or  approval,  was 
held  to  be  void  as  an  ex  post  facto  law,  as  its  effect  was  to  hold  men  in  con- 
finement for  offenses  not  punishable  at  the  time  they  were  committed,  and 
to  detain  such  persons  in  servitude  by  a  court  which  had  no  jurisdiction  to 
try  them. 

In  re  Murphy,  (1867)  Woolw.  (U.  S.)  141,  17  Fed.  Caa.  No.  9,947. 

XXI.  Penalties  for  Desertion 

An  Act  of  Congress  providing  that  "  all  imposed,  not  on  account  of  the  past  act  of 
persons  who  have  deserted  the  military  or  desertion,  but  on  account  of  the  renewed 
naval  service  of  the  United  States,  who  and  continual  breach  of  duty  in  refusing 
shall  not  return  to  said  service,  or  re-  to  return  to  the  service,  nor  is  it  a  bill  of 
port  themselves  to  a  provost  marshal,  attainder,  for  the  reason  that  it  contem- 
within  sixty  days  after  the  proclamation  plates  a  trial  by  a  court-martial  to  en- 
hereinafter  mentioned,  shall  be  deemed  force  this  penalty  together  with  the  other 
and  taken  to  have  voluntarily  relinquished  penalties  for  desertion.  Gotcheus  V. 
and  forfeited  their  rights  of  citizenship,  Matheson,  (1870)  58  Barb.  (N.  Y.)  163, 
'  and  their  rights  to  become  citizens,  and  reversed  (1875)  61  N.  Y.  425,  on  the 
such  deserters  shall  be  forever  incapable  ground  that  the  provision,  assuming  it  to 
of  holding  any  office  of  trust  or  profit  un-  be  valid,  could  only  apply  to  deserters 
der  the  United  States,  or  exercising  any  duly  convicted  as  such  by  a  court  of  corn- 
rights  of  citizens  thereof,"  is  not  an  ex  petent  jurisdiction. 
post  facto  law,  as  the  forfeiture  is  self- 
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XXII.  Test  Oath  for  Attorneys 

The  Act  of  Congress  of  Jan.  24,  1865,  prescribing  an  oath  to  be  taken 
before  any  person  could  be  admitted  as  an  attorney  and  counselor  at  the 
bar  of  any  of  the  courts  of  the  United  States,  that  the  deponent  has  never 
voluntarily  borne  arms  against  the  United  States  since  he  has  been  a  citizen 
thereof;  that  he  has  not  voluntarily  given  aid,  countenance,  counsel,  or 
encouragement  to  persons  engaged  in  armed  hostility  thereto ;  that  he  has 
never  sought,  accepted,  or  attempted  to  exercise  the  functions  of  any  office 
whatsoever,  under  any  authority,  or  pretended  authority,  in  hostility  to  the 
United  States;  that  he  has  not  yielded  a  voluntary  support  to  any  pre- 
tended government,  authority,  power,  or  constitution,  within  the  United 
States,  hostile  or  inimical  thereto ;  and  that  he  will  support  and  defend  the 
Constitution  of  the  United  States  against  all  enemies,  foreign  or  domestic, 
and  will  bear  true  faith  and  allegiance  to  the  same,  had  for  its  object  the 
exclusion  from  the  profession  of  the  law,  or  at  least  from  its  practice  in  the 
courts  of  the  United  States,  parties  who  had  offended  in  any  of  the  particu- 
lars embraced  in  the  prescribed  oath.  All  enactments  of  this  kind  partake 
of  the  nature  of  bills  of  pains  and  penalties,  and  are  subject  to  the  constitu- 
tional inhibition  against  the  passage  of  bills  of  attainder,  under  which 
general  designation  they  are  included.  The  statute  was  also  void  as  it 
imposed  a  punishment  for  some  of  the  acts  specified  which  were  not  punish- 
able at  the  time  they  were  committed,  and  for  other  of  the  acts  it  added  a 
new  punishment  to  that  before  presfcribed. 

Ex  p.  Garland,  (1866)   4  Wall.  377,  18  Such  a  statute  was  ex  post  facto  in 

U.  S.  ( L.  ed. )  366.    See  also  In  re  Shorter,  punishing   an   attorney   by   forfeiture   of 

(1865)  22  Fed.  Cas.  No.  12,811.  his   property  in   his   profession   for   acts 

not  so  punishable  when  committed,  as  an 

As  possessing  the  characteristic  attri-  attorney  has  a  right  to  practice  his  pro- 
butes  of  a  bill  of  attainder,  except  the  fession,  and  such  profession  is  his  prop- 
death  penalty,  such  an  act  was  objection-  erty  within  the  protection  of  the  Consti- 
able,  as  applied  to  one  who,  before  the  tution.  In  re  Baxter,  (1866)  2  Fed.  Cas. 
civil  war,  nad  been  admitted  to  practice  No.  1,118. 
in  the  federal  courts.  Ex  p.  I/aw,  (1866) 
35  Ga.  285,  15  Fed.  Cas.  No.  8,126, 

XXIII.  Continuing  Criminal  Code  Extended  to  Territory  by  Organic  Act 

A  territorial  statute  continuing  in  force  the  criminal  code  of  a  state, 
which  by  the  organic  Act  was  extended  to  that  territory  until  the  adjourn- 
ment of  the  first  session  of  the  legislature,  is  valid,  and  not  ex  post  facto,  as 
to  offenses  already  committed  but  not  prosecuted  and  punished. 

Ex  p.  Larkin,  (1891)   1  Okla.  53,  25  Pac.  745,  11  L.  R.  A.  418. 
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"  No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  proportion  to 
the  census  or  enumeration  hereinbefore  directed  to  be  taken." 

Not  applicable  to  states. —  This  section  has  no  application  to  the  states; 
it  is  merely  a  limitation  upon  the  power  of  Congress. 

Pohl  i?.  Chicago,  etc.,  R.  Co.,  (1916)  52  Mont.  572,  160  Pac.  515. 

Not  a  limitation  of  power. —  A  provision  that  the  direct  tax  must  be  laid  in 
proportion  to  the  census  is  not  strictly  .a  limitation  of  power,  but  a  rule 
prescribing  the  mode  in  which  it  shall  be  exercised. 

Veazie  Bank  v.  Fenno,  (1869)  8  Wall.  541,  19  U.  S.  (L.  ed.)  482.  See  clause  3 
of  sec.  2,  art.  1. 

The  census  referred  to  is  in  that  clause  of  section  2,  Article  I,  which  makes 
numbers  the  standard  by  which  both  representatives  and  direct  taxes  shall 
be  apportioned  among  the  states. 

Loughborough  v.  Blake,  (1820)   5  Wheat.  321,  5  U.  S.   (L.  ed.)   98, 
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ARTICLE   I,   SECTION  9 
No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state." 

I.  Prohibition  on  Congress,  888. 
II.  Goods  Exported  to  a  Foreign  Country,  888. 
III.  Requiring  Conformity  to  Published  Rates  of  Transportation, 


IV.  Tax  on  Foreign  Vessels, 
V.  General  Tax  on  Property, 

VI.  Stamp  Tax  to  Identify  Goods  Intended  for  Export,.  890. 
VII.  Stamp  Taxes  on  Charter-Parties,  890. 
VIII.  Stamp  Tax  on  Bills  of  Lading,  890. 

IX.  Stamp  Tax  on  Manifest  of  Cargo,  890. 

X.  Stamp  Tax  on  Marine  Insurance  Policy,  891. 

XI.  Tax  on  Income  from  Goods  Exported,  891. 
XII.  States  in  Insurrection,  891. 
XIII.  State  Tax  on  Capital  of  Resident  Used  in  Exporting  Cotton, 

I.  Prohibition  on  Congress 

The  prohibition  is  upon  Congress,  and  is  by  the  fair  import  of  the  words, 
and  the  connection  in  which  they  stand,  subsidiary  to  the  purpose  to 
restrain  Congress  from  fostering  or  oppressing  one  port  or  the  commerce  of 
one  state,  to  the  end  of  destroying  equality  and  uniformity,  as  to  levies  of 
contributions  from  foreign  commerce.  It  does  not  apply  to  the  case  of  a 
tax  levied  by  a  state  upon  property  brought  from  other  states  into  the  state 
for  sale. 

State  v.  Charleston,  (1857)  10  Rich.  Fears,  (1900)  179  U.  S.  270,  21  S.  Ct- 
L.    (S.   G.)    245.     See   also   Williams  v.       128,  45  U.  S.  (L.  ed.)   186. 

EL.  Goods  Exported  to  a  Foreign  Country 

The  word  "  export,"  as  used  in  this  clause,  applies  only  to  goods  exported 
to  a  foreign  country. 

Dooley  v.  U.  S.,  (1901)   183  U.  S.  154,  when   the  duties  were  to  be  held  as  a 

22    S.   Ct.    62,   46    U.    S.    (L.    ed.)    128.  separate   fund    for   the   government    and 

See    also    Standard    Oil    Co.    t?.    Graves,  benefit  of  Porto  Rico.    "There  can  be  no 

(1917)    94  Wash.  291,  162  Pac.  558.  doubt   whatever    that,   if   the   legislative 

assembly  of  Porto  Rico  should,  with  the 

Goods  imported  into  Porto  Rico  from  consent  of  Congress,  lay  a  tax  upon  goods 

United  States. — An  Act  of  Congress  fix-  arising  from  ports  of  the  United  States, 

ing  the  duties  to  be  paid  upon  merchan-  such  tax,  if  legally  imposed,  would  be  a 

dise  imported  into  Porto  Rico  from  the  duty   upon   imports   to   Porto   Rico,   and 

port  of  New  York  was  held  constitutional  not  upon  exports  from  the  United  States; 

[888] 
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and  we  think  the  same  result  must  fol-  Rico."  Dooley  v.  U.  S.,  (1901)  183  TJ.  S. 
low  if  the  duty  be  laid  by  Congress  in  154,  22  S.  Ct.  02,  46  U.  S.  (L.  ed.)  128. 
the  interest  and  for  the  benefit  of  Porto 

m.  Requiring  Conformity  to  Published  Rates  of  Transportation 

The  Act  of  Congress  known  as  the  Elkins  Act,  prohibiting  the  transporta- 
tion of  goods  at  less  than  the  carrier's  published  rates,  as  applied  to  goods 
intended  for  export,  does  not  violate  this  section  and  is  not  in  effect  a  tax 
on  articles  exported  from  a  state,  though  such  published  rates  may  be  higher 
than  rates  previously  contracted  for  with  the  carrier  for  that  shipment. 

Armour  Packing  Co.  v.  U.  S.,  (1908)  209  U.  S.  56,  28  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
681,  affirming  (1907)   153  Fed.  1. 

IV.  Tax  on  Foreign  Vessels 

This  provision  does  not  apply  to  the  imposition  of  taxes  on  foreign  ves- 
sels. It  is  within  the  discretion  of  Congress  to  totally  inhibit  the  import  or 
export  trade  in  foreign  vessels  to  or  from  our  ports,  or  to  grant  them  the 
privilege  of  bringing  in  or  carrying  out  cargoes  on  such  conditions  and 
under  such  restrictions  as  may  be  regarded  most  beneficial  to  the  United 
States. 

Aguirre  v.  Maxwell,   (1853)   3  Blatchf.  cargo  would  be  subjected  to,  or  by  the 

(U.  S.)  140,  1  Fed.  Cas.  No.  101,  wherein  value  of  the  ship  or  cargo,  in  gross  or 

the  court,  said  that  as  the  power  exists,  on  a  ratio,  estimated,  as  with  domestic 

to  impose  the  duty  on  vessels,  the  method  vessels,   by    the    capacity    of    the   vessel 

of  determining  the  amount,  whether  to  alone,  is  at  the  discretion  of  Congress, 
be  measured  by  the  rate  of  taxation  the 

V.  General  Tax  on  Property 

The  prohibition  in  this  clause,  as  well  as  that  in  paragraph  2  of  section 
10  of  this  article,  has  reference  to  the  imposition  of  duties  on  goods  by 
reason  or  because  of  their  exportation  or  intended  exportation,  or  whilst 
they  are  being  exported,  as  that  would  be  laying  a  tax  or  duty  on  exports  or 
on  articles  exported  within  the  meaning  of  the  Constitution.  But  a  general 
tax  laid  on  all  property  alike  and  not  levied  on  goods  in  course  of  exporta- 
tion, nor  because  of  their  intended  exportation,  is  not  within  the  prohibition. 

Turpin  v.  Burgees,    (1886)    117   U.  S.  tax  or  duty  can  be  cast  upon  the  exporta- 

507,  6  S.  Ct.  835,  29  U.  S.  (L.  ed.)  988.  tion  of  articles,  and  not  that  articles  ex- 
ported are  relieved  from  the  prior  ordi- 

Goods  manufactured  under  contract  for  nary  burdens  of  taxation  which  rest  upon 

export  and   in  fact   exported  were  held  all  property  similarly  situated.     But  see 

liable   to   a   tax   imposed   by   an   Act   of  U.    S.    v.    Allen,     (1889)     39    Fed.    100, 

CongresB.     Cornell  v.  Coyne,    (1904)    192  wherein  the  court  said  that  when  prop- 

U.  S.  419,  28  S.  Ct.  383,  48  U.  S.  (L.  ed.)  erty   was    intended   for    exportation   and 

504,  in  which  case  the  court  said  that  the  actually  exported  no  tax  could   be   laid 

true    construction    of    the    constitutional  upon  it  by  the  government  of  the  United 

provision   ia  that  no  burden  by   way  of  States. 
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VI.  Stamp  Tax  to  Identify  Goods  Intended  for  Export 

An  Act  of  Congress  requiring  stamps  to  be  placed  on  packages  of  manu- 
factured tobacco  intended  for  export,  and  making  a  charge  for  the  stamps, 
is  not  a  duty  on  exports  within  the  meaning  of  this  clause.  Such  a  stamp  is 
intended  for  no  other  purpose  than  to  separate  and  identify  the  tobacco 
which  the  manufacturer  desires  to  export,  and  thereby,  instead  of  taxing  it, 
to  relieve  it  from  the  taxation  to  which  other  tobacco  is  subjected. 

Pace  t?.  Burgess,  (1875)  92  U.  S.  374,  Ct  835,  29  U.  S.  (L.  ed.)  988;  Burwell 
23  U.  S.  (L.  ed.)  657.  See  also  Turpin  v.  Burgess,  (1879)  32  Gratt.  (Va.)  472. 
17.  Burgess,    (1886)    117  U.  S.  504,  6  S. 

Tax  on  distilled  spirits. —  The  tax  on  distilled  spirits  may  be  imposed 
under  the  Act  of  Congress,  upon  spirits  intended  for  exportation. 

Thompson  v.  U.  S.,  (1892)  142  U.  S.  471,  12  S.  Gt.  299,  35  U.  S.  (L.  ed.)  1084; 

VII.  Stamp  Taxes  on  Charter-Parties 

A  stamp  tax  imposed  under  the  War  Revenue  Act  of  June  13, 1898,  upon 

charter-parties  for  the  carriage  of  cargo  from  state  ports  to  foreign  ports,  is 

a  tax  on  articles  exported  from  any  state. 

U.  S.  t\  Hvoslef,  (1915)  237  U.  S.  1,  35  S.  Ct.  459,  59  U.  9.  (L.  ed.)  813,  Ann. 
Cas.  1916A  286,  affirming  Hvoslef  t>.  U.  &,  (1914)  217  Fed.  680. 

VIII.  Stamp  Tax  on  Bills  of  Lading 

A  stamp  tax  imposed  on  bills  of  lading  for  any  goods,  merchandise,  or 
effects,  to  be  exported  from  any  port  or  place  in  the  United  States  to  any 
foreign  port  or  place,  is  in  substance  and  effect  equivalent  to  a  tax  on  the 
articles  included  in  that  bill  of  lading,  and  therefore  a  tax  or  duty  on 
exports. 

Fairbaiik  v.  U.  S.,  (1901)  181  U.  S.  of  Congress;  and  as  in  accordance  with 
283,  21  S.  Ct.  648,  45  U.  S.  (L.  ed.)  the  rules  heretofore  noticed  the  grants 
862,  in  which  case  the  court  said :  "  The  of  powers  should  be  so  construed  as  to 
requirement  of  the  Constitution  is  that  give  full  efficacy  to  those  powers  and 
exports  should  be  free  from  any  govern-  enable  Congress  to  use  such  means  as  it 
mental  burden.  The  language  is  '  no  tax  deems  necessary  to  carry  them  into  effect, 
or  duty.'  Whether  such  provision  is  or  .so  in  like  manner  a  restriction  should  be 
is  not  wise  is  a  question  of  policy  with  enforced  in  accordance  with  its  letter  and 
which  the  courts  have  nothing  to  do.  spirit,  and  no  legislation  can  be  tolerated 
We  know  historically  that  it  was  one  of  which,  although  it  may  not  conflict  with 
the  compromises  which  entered  into  and  the  letter,  destroys  the  spirit  and  pur- 
made  possible  the  adoption  of  the  Con-  pose  of  the  restriction  imposed." 
stitution.    It  is  a  restriction  on  the  power 

IX.  Stamp  Tax  on  Manifest  of  Cargo 

A  stamp  tax  on  a  manifest  of  cargo,  graduated  according  to  the  capacity 
of  the  ship  to  increase  the  quantity  of  the  articles  exported,  is  in  its  essen- 
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tial  character  a  tax  on  exports  in  the  same  sense  in  which  a  stamp  tax  on  a 
bill  of  lading  is  a  tax  on  exports. 

New  York,  etc.,  Mail  Steamship  Co.  v.  U.  S.,  (1903)   125  Fed.  320. 

X.  Stamp  Tax  on  Marine  Insurance  Policy 

A  stamp  tax  on  a  policy  of  marine  insurance  on  goods  carried  from  a 
domestic  port  to  a  foreign  country,  is  a  tax  on  exports  and  therefore  invalid. 

Thames,  etc.,  Ins.  Co.  v.  U.  S.,  (1915)  237  U.  S.  19,  35  S.  Ct.  496,  59  U.  S.  (I/,  ed.) 
821,  L.  IL  A.  1915D  1087,  reversing  217  Fed,  683,  685. 

XI.  Tax  on  Income  from  Goods  Exported 

A  tax  on  the  income  derived  from  engaging  in  the  business  of  exporting 
goods,  imposed  under  the  Federal  Income  Tax  Law,  is  valid. 

Peck  v.  Lowe,  (1916)  234  Fed.  125. 

XII.  States  in  Insurrection 

These  provisions  do  not  extend  to  a  statute  passed  in  the  midst  of  rebel- 
lion to  prohibit  and  regulate  "  commercial  intercourse  "  with  insurrection- 
ary districts.  It  is  the  power  and  duty  of  Congress  to  prohibit  or  regulate 
commercial  intercourse  with  states  or  districts  in  actual  insurrection. 

Folsom's  Case,  (1868)   4  Ct.  CI.  366. 

XIII.  State  Tax  on  Capital  of  Resident  Used  in  Exporting  Cotton 

A  tax  upon  the  personal  estate  of  an  ing  for  the  cotton  in  different  states  and 

individual,    which    is    continuously    em-  actually  exporting  it,  and  for  the  expense 

ployed  in  the  business  of  exporting  cot-  of  shipping  the  same  as  such  exports,  is 

ton   from   the   United   States   to   foreign  valid.     People  v.  Tax  Com'rs,   (1877)    10 

countries    through    the    customs    depart-  Hun    (N.   Y.)    255,   affirmed    (1878)    73 

ment   of   the  United  States,   which   em-  N.  Y.  607. 
ployment  consists' in  purchasing  and  pay- 
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"  No  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  another :  nor  shall  vessels  bound 
to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in 
another." 

As  a  restriction  on  the  powers  of  Congress  and  the  states This  provision 

operates  only  as  a  limitation  of  the  powers  of  Congress,  and  in  no  respect 
affects  the  states  in  the  regulation  of  their  domestic  affairs. 

Munn  p.  Illinois,  (1876)  94  U.  S.  135,  Congress   to  regulate  commerce   for   the 

24  U.  S.    (L.  ed.)    77,  affirming    (1873)  purpose  of  producing  entire  commercial 

69  I1L  80.     See  also  Johnson  t?.  Chicago,  equality  within   the   United   States,   and 

etc.,  Elevator  Co.,   (1886)   1W  U.  S.  400,  also  a  prohibition  upon  the  states  to  de- 

i  S.  Ct.  254,  30  U.  S.   (L.  ed.)  447.  stroy   such   equality   by   any   legislation 

prescribing  a  condition  by  which  vessels 

This  clause  is  a  restriction  only  upon  bound  for  one  state  shall  enter  the  ports 

the  federal  government,  and  the  validity  of  another  state.    Norris  t\  Boston,  (1849) 

of  a  state  statute  is  unaffected.    Morgan's  7  How.  414,  12  U.  S.  (L.  ed.)  702. 
Steamship    Co.    v.    Louisiana    Board    of 

Health,    (1886)    118  U.  S.  467,  6  S.  Ct  this  clause  is  not  a  limitation  upon 

1114,  30  U.  S.   (L.  ed.)   237.  the  power  of  Congress  alone  in  regulating 

commerce,  for  the  purpose  of  producing 

This  clause  contemplates  a  restriction  entire   commercial   equality   between   the 

upon  the  powers  of  Congress  and  not  a  re-  states,  but  also  a  prohibition  upon  each 

striction  upon  the  legislation  of  the  states  state  to  destroy  such  equality.    Whenever 

in  the  regulation  of  their  internal  police.  the   idea   has   been    expressed   that   this 

Baker  v.  Wise,    (1861)    16  Gratt.    (Va.)  clause  is  not  a  prohibition  upon  the  states, 

227.  it  has  been  in  connection  with  the  idea 

of  internal  commerce  or  domestic  affairs. 

As  a  restriction  on  the  states. —  This  Williams  r.  The  Lizzie  Henderson,  (18SCT 

clause  is  a  limitation  upon  tile  power  of  29  Fed.  Cas.  No.  17,726a. 

Requiring  filing  of  rates  upon  transportation  of  exports. —  The  provisions  of 
the  Interstate  Commerce  Act  requiring  rates  upon  property  transported 
from  places  in  the  United  States  to  ports  of  transhipment  and  thence  to 
foreign  countries  under  through  bills  of  lading  to  be  filed  and  published, 
do  not  violate  this  clause. 

Armour  Packing  Co.  v.  U.  S.,  (1907)    153  Fed.  1. 

Incidental  result  of  improvement  of  river — An  obstruction  placed  by 
authority  of  Congress  at  the  head  of  one  channel  in  a  navigable  river 
between  two  states,  for  the  purpose  of  improving  another  channel  by 
increasing  the  flow  of  water  through  the  latter,  thus  increasing  its  depth 
and  water  way,  as  also  the  scouring  effects  of  the  current,  at  the  expense  of 
the  other  channel,  is  not  a  preference  to  the  ports  of  the  state  on  the  side  of 
the  river  on  which  the  improved  channel  flows,  forbidden  by  this  clause. 
The  prohibition  of  such  a  preference  does  not  extend  to  Acts  which  may 
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directly  benefit  the  ports  of  one  state  and  only  incidentally  injuriously 
affect  those  of  another,  such  as  the  improvement  of  rivers  and  harbors,  the 
erection  of  light-houses,  and  other  facilities  of  commerce. 

South  Carolina  v.  Georgia,  (1876)   93  U.  S.  13,  23  U.  S.   (L.  ed.)   782. 

Diversion  of  trade  by  bridge  obstruction. —  Declaring  a  bridge  to  be  a  lawful 
structure,  whereby,  as  claimed,  the  interruption  of  the  navigation  of  the 
steamboats  engaged  in  commerce  and  conveyance  of  passengers  upon  the 
river,  and  the  delay  and  expense  arising  therefrom,  virtually  operate  to  give 
"  a  preference  to  one  port  over  that  of  another,  and  that  the  obstruction 
will  necessarily  have  the  effect  to  stop  the  trade  and  business  at  the  one  port 
or  divert  the  same  in  some  other  direction  <jr  channel  of  commerce,"  is  not 
giving  a  preference  to  the  ports  of  one  state  over  those  of  another  within  the 
true  meaning  of  this  clause. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  That  these  privileges  and  immunities, 
Co.,  (1855)  18  How.  433,  15  U.  S.  (L.  ed.)  whatever  they  may  he  in  the  judgment 
449,  wherein  the  court  said :  "  The  power  of  Congress,  shall  he  common  and  equal 
to  establish  their  ports  of  entry  and  clear-  in  all  the  ports  of  the  several  states, 
ance  by  the  states  was  giv.en  up  and  left  Thus  much  is  undoubtedly  embraced  in 
to  Congress.  But  the  rights  of  the  states  the  prohibition;  and  it  may  certainly  also 
were  secured  by  the  exemption  of  ves-  embrace  any  other  description  of  legisla- 
sels  from  the  necessity  of  entering  or  tion  looking  to  a  direct  privilege  or  pref- 
paying  duties  in  the  ports  of  any  state  erence  of  the  ports  of  any  particular 
other  than  that  to  which  they  were  bound,  state  over  those  of  another.  Indeed,  the 
or  to  obtain  a  clearance  from  any  port  'clause,  in  terms,  seems  to  import  a  pro- 
other  than  at  the  home  port,  or  that  from  hibition  against  some  positive  legisla- 
which  they  sailed;  and  also  by  the. pro-  tion  by  Congress  to  this  effect,  and  not 
vision  that  no  preference  should  be  given,  against  any  incidental  advantages  that 
by  any  regulation  of  commerce  or  rev-  might  possibly  result  from  the  legisla- 
enue,  to  the  ports  of  one  state  over  those  tion  of  Congress  upon  other  subjects  con- 
of  another.  So  far  as  the  regulation  of  nected  with  commerce  and  confessedly 
revenue  is  concerned,  the  prohibition  in  within  its  power."  See  also  Armour  Pack- 
the  clause  does  not  seem  to  have  been  ing  Co.  v.  U.  S.,  (1908)  209  U,  S.  56, 
very  important,  as  in  a  previous  section  28  S.  Ct.  428,  52  U.  S.  (L.  ed.)  681. 
(8)  it  was  declared  that  '  all  duties,  im- 
posts, and  excises  shall  be  uniform  This  clause  does  not  prevent  the  exercise 
throughout  the  United  States;'  and  aa  of  the  power  of  Congress  by  delegated 
to  a  preference  by  a  regulation  of  com-  authority  to  regulate  commerce  between 
merce,  the  history  of  the  provision,  as  well  ports  of  different  states  simply  because 
as  its  language,  looks  to  a  prohibition  such  regulation  may  incidentally  affect  the 
against  granting  privileges  or  immunities  commerce  of  a  port  in  a  still  other  state, 
to  vessels  entering  or  clearing  from  the  Louisville,  etc.,  R.  Co.  v.  Interstate  Com- 
ports of  one  state  over  those  of  another.  merce  Commission,   (1910)    184  Fed.  118. 

Discrimination  between  states  prohibited. —  Congress  is  not  forbidden  to 
give  a  preference  to  a  port  in  one  state  over  a  port  in  another.  Such  prefer- 
ence is  given  in  every  instance  where  it  makes  a  port  in  one  state  a  port  of 
entry,  and  refuses  to  make  another  port  in  another  state  a  port  of  entry. 
No  greater  preference,  in  one  sense,  can  be  more  directly  given  than  in  this 
way ;  and  yet  the  power  of  Congress  to  give  such  preference  has  never  been 
questioned.  Nor  can  it  be  without  asserting  that  the  moment  Congress  makes 
a  port  in  one  state  a  port  of  entry,  it  is  bound,  at  the  same  time,  to  make  all 
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other  ports  in  all  other  states  ports  of  entry.  What  is  forbidden  is,  not  dis- 
crimination between  individual  ports  within  the  same  or  different  states,  but 
discrimination  between  states. 


Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  434,  15  U.  S.   (L.  ed.)   435. 

It  is  not  the  individual  port  that  is  not 


to  be  preferred,  but  the  state  or  its  citi- 
zens through  its  ports.  Williams  v.  The 
Lizzie  Henderson,  (1880)  29  ?ed.  Cas. 
No.  17,726a. 


11  To  enter,  clear,  or  pay  duties  in  another."  —  The  clause  "  nor  shall  ves- 
sels bound  to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or  pay  duties  in 
another  "  was  intended  to  prevent  vessels  bound  to  or  from  a  port  in  any 
Btate  being  obliged  to  enter,  clear,  or  pay  duties  in  any  state  other  than 
that  to  or  from  which  they  should  be  proceeding. 


U.  S.  v.  The  William,  (1808)  28-  Fed. 
Cas.  No.  16,700,  wherein  the  court  said: 
"One  of  the  amendments  proposed  by 
the  state  of  North  Carolina  suggests  the 
following  substitute  for  the  clause  we  are 
now  considering:  '  Nor  shall  vessels,  bound 
to  a  particular  state,  be  obliged  to  enter 
or  pay  duties  in  any  other;  nor,  when 
bound  from  any  one  of  the  states,  be 
obliged  to  clear  in  another.' .  This  reading 
would  give  a  clearer  expression  of  what 
must  be  considered  the  true  meaning  of 
the  clause  as  it  now  stands." 

Burden  imposed  on  account  of  state  in 
which  vessel  owned. —  It  is  not  necessary' 
that  a  preference  be  confined  to  vessels  en- 
tering or  leaving  ports,  clearing  from  or 
being  bound  to  them,  any  more  than  being 


owned  and  being  registered  at  them,  to 
justify  an  application  of  this  prohibition. 
AU  are  protected  from  being  placed  in 
any  less  favorable  position  in  any  com- 
mercial transaction,  on  account  of  the 
ports  of  any  state  through  which  their 
business  is  done,  than  those  whose  rela- 
tions are  with  a  port  of  a  different  state. 
Vessels  are  recognized  and  known  as  be- 
longing to  certain  ports  according  to  the 
residence  of  the  principal  owner,  and  any 
preference  shown  them  or  any  unequal 
burden  imposed  on  them  on  account  of  the 
state  in  which  they  are  owned  is  certainly 
showing  a  preference  foT  the  ports  of  the 
more  favored  state,  whether  expressed  in 
so  many  words  or  not  —  the  effect  is  the 
same.  Williams  v.  The  Lizzie  Henderson, 
1880)   29  Fed.  Cas.  No.  17,726a. 


State  pilotage  regulations. —  Pilotage  fees  are  not  duties  within  the  mean- 
ing of  the  Constitution.  A  state  does  not  give  a  preference  to  a  port  within 
the  state  by  requiring  the  masters,  owners,  or  consignees  of  vessels  sailing 
to  or  from  that  port  to  pay  charges  imposed  by  the  state  statute.  It  is  an 
objection  to,  and  not  a  ground  of  preference  of,  a  port  that  a  charge  of  this 
kind  must  be  borne  by  vessels  entering  it ;  and,  accordingly,  the  interests  of 
the  port  require,  and  generally  produce,  such  alleviations  of  these  charges  as 
its  growing  commerce  from  time  to  time  renders  consistent  with  the  general 
policy  of  the  pilot  laws. 


Cooley  v.  Board  of  Wardens,  (1851)  12 
How.  313,  13  U.  S.   (L.  ed.)   996. 

The  clause  does  not  deny  the  power  to 
Congress  to  permit  the  several  states  to 
adopt  pilotage  regulations.  Thompson  v. 
Darden,  (1905)  198  U.  S.  315,  25  S.  Ct. 
660,  49  U.  S.   (L.  ed.)    1064. 

A  Florida  statute  provides  "  that  vessels 
owned  wholly  in  this  state  shall  not  be  re- 
quired to  pay  any  pilotage  upon  entering 
or  leaving  any  port  in  this  state  unless 


they  avail  themselves  of  the  services  of  a 
pilot."  If  Congress  should  declare  that 
all  vessels  owned  within  a  certain  state 
might  enter  and  leave  any  port  without 
the  payment  of  fees,  pilotage  or  of  any 
other  character,  while  others  owned  else- 
where should  be  compelled  to  such  pay- 
ment, then  this  clause  could  be  justly  in- 
terposed as  prohibitory;  and  the  same  re- 
striction rests  upon  the  legislation  of  a 
state  relating  to  foreign  commerce.  Wil- 
liams v.  The  Lizzie  Henderson,  (1880)  29 
Fed.   Cas.    No.    17,726a. 


ARTICLE  I,   SECTION  0 

"  No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of 
appropriations  made  by  law;  and  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of  all  public  money  shall  be  pub- 
lished from  time  to  time." 

An  appropriation  is  per  se  nothing  more  than  the  legislative  authorization 
prescribed  by  the  Constitution  that  money  may  be  paid  out  at  the  treasury. 
Campagna  v.  U.  S.,  (1891)  26  Ct.  CI.  317. 

Entire  control  of  moneys  in  Congress. —  The  absolute  control  of  the  moneys 
of  the  United  States  is  in  Congress,  and  Congress  is  responsible  for  its 
exercise  of  this  great  power  only  to  the  people,  and  it  is  entirely  within 
the  power  of  Congress  to  indicate  the  class  of  persons  who  shall  not  be  paid 
out  of  the  general  appropriations,  but  shall  come  to  Congress  for  relief. 

Hart's   Case,*  (1880)    16   Ct.    CI.    484,       aider  such  claims,  although  the  claimants 

holding   that    Congress   has    a    constitu-       may  have  received  an  executive  pardon; 

tional  right  to  prohibit  the  officers  of  the       affirmed   (1886)    118  U.  S.  62,  6  S.  Ct. 

government  from  paying  persons  who  en-       961,  30  U.  S.  (L.  ed.)  96. 

couraged  rebellion,  and  tney  cannot  con- 
No  officer,  however  high,  not  even  the  President,  is  empowered  to  pay 

debts  of  the  United  States  generally,  when  presented  to  them. 
Reeside  v.  Walker,  (1850)    11  How.  272,  13  U.  S.   (L.  ed.)   693. 

To  pay  the  debts  of  the  United  States. —  Having  power,  under  section  8  of 
article  I,  to  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
debts  of  the  United  States,  it  follows  that  Congress  has  power  when  the 
money  is  raised  to  appropriate  it  to  the  same  object. 

U.  S.  t>.  Realty  Co.,  (1896)   163  U.  S.  440,  16  S.  Ct.  1120,  41  U.  S.  (L.  ed.)  215. 

Effect  of  verdicts  and  judgments  against  United  States. —  Without  an  appro- 
priation a  claim  against  the  United  States  cannot  be  paid  by  the  treasury, 
whether  the  claim  is  by  a  verdict  or  judgment  or  without  either. 

Reeside  t>.  Walker,  (1850)  11  How.  291,  against  the  United  States  the  constitu- 
13  U.  S.  (L.  ed.")  693.  tional  prohibition  referred  to  applies  to 

the  judgment  as  it  did  to  the  claim  upon 

This  provision  is  exclusively  a  direction  which  it  is  founded.  The  officers  of  the 
to  the  officers  of  the  treasury  who  are  in-  treasury  cannot  pay  the  judgment  unless 
trusted  with  the  safe  keeping  and  pay-  there  is  an  appropriation  therefor,  either 
ment  out  of  the  public  money,  and  not  in  the  general  form  for  the  payment  of 
to  the  courts  of  law ;  the  courts  and  their  judgments  of  this  court  or  specially  for 
officers  can  make  no  payment  from  the  the  particular  case.  Collins' Case,  (1879) 
treasury  under  any  circumstances.  When  15  Ct.  CI.  35. 
the    court    of    claims    gives     judgment 
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Effect  of  a  pardon. —  A  pardon  cannot  have  the  effect  to  authorize  the 
payment,  out  of  a  general'appropriation,  of  a  debt  which  a  law  of  Congress 
has  said  should  not  be  paid. 

Hart  t.  U.  S.f   (1886)   118  U.  S.  67,  6  ing  their  benefits  to  the  proceeds  of  hk 

S.  Ct.  961,  30  U.  S.  (L.  ed.)  96,  affirming  property  previously  condemned  and  sold   , 

(1880)    16  Ct.   01.  484.   See  also  Claim  under  a  confiscation  Act,  after  such  pro-    . 

of   Participant    in   Rebellion,    (1886)     18  ceeds  have  been  paid  into  the  treasury,  as 

Op.  Atty.-Gen.  421.  money  once  in  the  treasury  can  only  be  _ 

withdrawn  by  an   appropriation  by  law. 

Proceeds    of    confiscated    property.— A  Knote  t>.  U.  S.,  (1877)   95  U.  S.  164,  24 

general  pardon  and  amnesty  granted  by  U.  S.   (L.  ed.)   442.  * 

the  President  will  not  entitle  one  receiv-  * 

Payment  of  bonds  issued  under  a  treaty. — As  this  clause  is  construed  by  ;. 
the  practice  of  the  government,  an  Act  of  Congress  is  necessary  to  appro-    * 
priate  money  to  pay  the  public  debt,  however  created.    The  change  of  the 
form  of  a  debt,  from  a  general  stipulation  in  a  treaty  to  bonds  with  particu- 
lar provisions,  does  not  take  away  that  necessity,  and  the  time  for  the  * 
exercise  of  whatever  power  Congress  has  over  the  matter  of  issuing  bonds 
under  the  provisions  of  a  treaty  with  the  Indians  will  come  when  provision 
for  the  payment  of  the  bonds  is  to  be  made. 

Choctaw  Indians,   (1870)    13  Op.  Atty.-Gen.  354.  ?; 

Money  received  by  treaty  for  satisfaction  of  claims. —  When  the  United 
States,  under  an  award  of  a  tribunal  of  arbitration  created  by  a  treaty, 
receive  a  sum  "  for  the  satisfaction  of  all  the  claims  referred  to  the  con- 
sideration of  the  tribunal, ' '  the  money  is  received  by  the  United  States  in 
their  sovereign  capacity,  unmixed  in  law  with  any  private  right,  and 
unaffected  by  any  legal  obligation  to  pay  out  any  part  of  it  to  any  one. 
None  of  it  could  ever  go  out  of  the  treasury  to  any  individual  except  "  in 
consequence  of  appropriations  made  by  law." 

Great  Western  Ins.  Co.  v.  U.  S.,  (1884)   19  Ct.  CL  206. 

Compensation  due  on  government  contracts This  clause  is  a  mere  limita- 
tion and  restriction  upon  the  executive  officers  of  the  treasury  department, 
and  does  not  prevent  Congress,  the  law-making  power,  from  involving  the 
government  in  contracts  to  pay  money  to  any  extent.  When  such  con- 
tracts are  made  the  parties  who  acquire  rights  to  compensation  thereunder 
must  wait  until  an  appropriation  is  made  before  they  can  receive  their 
money,  but  the  right  on  their  part  and  the  obligation  on  the  part  of  the 
United  States  remain  unchanged. 

Mitchell  t?.  U.  S.,  (1883)  18  Ct.  CI.  286.       authority   for   the   President   to   do   the 

thing,  provided  it  can  be  done  within  the 

Money  due  on  contracts  made  by  Presi-  limits  of  the  appropriation ;  for  the  mere 
dent. — An  appropriation  of  money  by  Con-  fact  of  one  appropriation  does  not  neces- 
gress,  for  a  specific  object,  is  an  implied       sarily  involve  the  undertaking  of  Congress 
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to  make  further  appropriation,  and  does  to  have  the  thing  done,  that  is  of  a  con- 
not  of  itself  empower  the  President  to  tract  for  its  performance,  is  wholly  inde- 
engage  the  government  beyond  the  specific  pendent  of  the  question  whether  there  is 
sum.  But  when  the  Constitution  of  the  or  is  not  an  adequate  appropriation  by 
United  States,  or  any  Act  of  Congress,  au-  Congress  for  the  object,  and  the  cost  of 
thorizes  and  requires  the  President  to  do  the  thing  becomes  a  lawful  charge  on 
a  thing  which  involves  the  expenditure  of  the  government.  Contracts  for  Extension 
public  money,  then,  and  in  such  case,  the  of  Capitol,  (1853)  6  Op.  Atty.-Gen.  28. 
legality  of  an  engagement  of  the  President 

Reclamation  fund.— A  statute  providing  that  the  proceeds  of  the  sale  of 
public  lands  are  hereby  reserved,  set  aside  and  appropriated  as  a  special 
fund  in  the  treasury  to  be  known  as  the  "  Reclamation  Fund,"  is  a  suffi- 
cient appropriation. 

TJ.  S.  «?.  Hanson,  (1909)   167  Fed.  881. 

The  President  has  no  power  to  make  advances  to  the  governor  of  a  territory 
otherwise  than  by  drafts  on  funds  appropriated  by  law  for  some  branch  of 
the  public  service  in  the  territory. 

.Expenditures  in  Kansas,  (1856)   8  Op.  Atty.-Gen.  137. 

Extra  allowance  in  mail  service. —  Contracts  to  carry  the  mail  of  the 
United  States  without  stipulation  as  to  its  weight  include  the  whole  mail 
accruing  between  the  termini  named  therein  or  coming  into  it  from  other 
routes,  according  to  the  arrangements  contemplated  when  they  were  made ; 
and,  if  justice  shall  demand  extra  allowance  on  account  of  the  increased 
weight,  it  must  be  sought  of  Congress,  not  of  the  postmaster-general. 

Acts  of  Postmasters  Gen. —  How  far  Conclusive,  (1835)   3  Op.  Atty.-Gen.  1. 

Mandamus  against  officer  of  treasury. —  No  mandamus  or  other  remedy  lies 
against  any  officer  of  the  treasury  department  on  a  claim  against  the  United 
States  where  no  appropriation  to  pay  it  has  been  made. 

Keeside  v.  Walker,  (1850)  11  How.  291,  13  U.  S.  (L.  ed.)  693. 


ARTICLE  I,   SECTION  9 

H  No  title  of  nobility  shall  be  granted  by  the  United  States:  and  no  per- 
son holding  any  office  of  profit  or  trust  under  them,  shall,  without 
the  consent  of  the  Congress,  accept  of  any  present,  emolument,  office, 
or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign 
state." 

Prom  a  titular  prince — Although  it  is  manifest  that  the  particular  colloca- 
tion of  words  in  the  Constitution  refers  generally  to  a  foreign  government, 
and  its  regular  executive,  a  titular  prince  is  included  in  the  constitutional 
prohibition,  for  the  phrase  of  the  prohibition  is  "  any  king,  prince,  or 
foreign  state,' '  and  a  titular  prince,  although  not  reigning,  might  have  the 
function  of  bestowing  an  office  or  title  of  nobility  or  decoration  which  would 
clearly  fall  under  the  provision. 

Gifts  from  Foreign  Prince  —  Officer  —  Constitutional  Prohibition,  (1902)  24  Op. 
Atty.-Gen.  117. 

Gift  to  a  department  or  a  government  institution. — As  the  constitutional  pro- 
vision expressly  and  exclusively,  relates  to  official  persons,  it  cannot  prop- 
erly be  extended  to  a  department  of  the  government  and  to  government 
institutions. 

Gifts  from  Foreign  Prince  —  Officer  —  Constitutional  Prohibition,  (1902)  24  Op. 
Atty.-Gen.  117. 

Even  a  simple  remembrance  of  courtesy,  like  a  photograph,  which,  from 
motives  of  delicacy,  recognizes  the  policy  suggested  by  this  clause,  falls 
under  the  inclusion  of  "  any  present    *    *    *    of  any  kind  whatever." 

Gifts  from  Foreign  Prince  —  Officer  —  Constitutional  Prohibition,  (1902)  24  Op. 
Atty.-Gen.  117. 

A  minister  plenipotentiary  from  this  government  to  a  foreign  power  holds  an 
office  of  profit  and  trust  under  the  United  States.  A  similar  commission 
from  a  third  power  gives  him  an  office  under  such  power,  and  this  the  Con- 
stitution forbids  him  to  accept.  A  minister  of  the  United  States  abroad  is 
not  prohibited  by  the  Constitution  from  rendering  a  friendly  service  to  a 
foreign  power,  even  that  of  negotiating  a  treaty. for  it,  provided  he  does 
not  become  an  officer  of  that  power,  but  the  acceptance  of  a  formal  com- 
mission as  minister  plenipotentiary  creates  an  official  relation  between  the 
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individual  thus  commissioned  and  the  government  which  in  this  way 
accredits  him  as  its  representative. 

Foreign  Diplomatic  Commission,  (1871)  13  Op.  Atty.-Gen.  538. 

Offices  of  marshal  and  foreign  commercial  agent. —  The  offices  of  United 
States  marshal  and  commercial  agent  of  a  foreign  country  are  not 
compatible. 

Marshal  of  Florida,  (1854)  6  Op.  Atty.-Gen.  409. 


ARTICLE  I,   SECTION  10 

"  No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant 
letters  of  marque  and  reprisal ' ' 

Surrender  of  treaty-making  power. —  By  this  clause  and  section  2  of  article 
II,  the  states  have  surrendered  the  treaty-making  power  to  the  general 
government,  and  have  vested  it  in  the  President  and  Senate ;  and,  when 
duly  exercised  by  the  President  and  Senate,  the  treaty  resulting  is  the 
supreme  law  of  the  land,  to  which  not  only  state  laws  but  state  constitutions 
are  in  express  terms  subordinated. 

In  re  Tiburcio  Parrott,  (1880)    1  Fed.  501. 

No  power  under  the  government  can  make  "  any  treaty,  alliance,  or  con- 
federation,'J  entered  into  by  a  state,  valid,  or  dispense  with  the  constitu- 
tional prohibition. 

Rhode  Island  «?.  Massachusetts,  (1838)   12  Pet.  724,  9  U.  S.  (L.  ed.)   1233. 

The  Confederate  States  of  America. —  By  reason  of  this  clause  the  con- 
federation formed  by  Virginia  and  other  states,  called  The  Confederate 
States  of  America,  could  not  be  recognized  as  having  any  legal  existence. 

Williams  v.  Bruflfy,   (1877)   96  U.  S.  183,  24  U.  S.   (L.  ed.)   716. 

Investment  of  trust  funds  in  Confederate  notes  and  bonds. —  The  investment 
in  the  bonds  of  the  Confederate  States  was  clearly  unlawful,  and  no  legis- 
lative Act  or  judicial  decree  of  decision  of  any  state  could  justify  it.  The 
so-called  Confederate  government  was  in  no  sense  a  lawful  government, 
but  was  a  mere  government  of  force,  having  its  origin  and  foundation  in 
rebellion  against  the  United  States.  The  notes  and  bonds  issued  in  its 
name  and  for  its  support  had  no  legal  value  as  money  or  property,  except 
by  agreement  or  acceptance  of  parties  capable  of  contracting  with  each 
other,  and  can  never  be  regarded  by  a  court  sitting  under  the  authority 
of  the  United  States  as  securities  in  which  trust  funds  might  be  lawfully 
invested. 

Lamar  v.  Micou,  (1884)   112  U.  S.  476,  5  S.  Ct.  221,  28  U.  S.   (L.  ed.)   751. 

To  grant  letters  of  marque  and  reprisal  would  lead  directly  to  war,  the 
power  of  declaring  which  is  expressly  given  to  Congress. 

Barron  t?.  Baltimore,   (1833)   7  Pet.  249,  8  U.  S.   (L.  ed.)   672. 
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11  No  state  shall    *    *    *    coin  money." 

Power  exclusive  in  Congress. —  The  several  states  are  prohibited  from  coin- 
ing money,  but  no  intention  can  be  inferred  from  this  to  deny  to  Congress 
this  power. 

Legal  Tender  Case,    (1884)    110  U.  S.  See  section  8  of  this  article,  providing 

446,  4  S.  Ct.  122,  28  U.  S.   (L.  ed.)   204.  that    "the    Congress    shaU    have    power 

See  also  Barron  v.  Baltimore,   (1833)    7  *     *      *     to   coin  money,   regulate   the 

Pet.  249,  8  U.  S.  (L.  ed.)  672.'  value  thereof." 

Necessity  for  uniformity  of  standard. —  The  clause  declares  that  "  no  state 
shall  coin  money,  emit  bills  of  credit,  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts."  These  prohibitions,  associated  with 
the  powers  granted  to  Congress  "  to  coin  money,  to  regulate  the  value 
thereof,  and  of  foreign  coin,"  most  obviously  constitute  members  of  the 
same  family,  being  upon  the  same  subject,  and  governed  by  the  same  policy. 
This  policy  was  to  provide  a  fixed  and  uniform  standard  of  value  through- 
out the  United  States,  by  which  the  commercial  and  other  dealings  between 
the  citizens  thereof,  or  between  them  and  foreigners,  as  well  as  the  moneyed 
transactions  of  the  government,  should  be  regulated.  For  it  might  well  be 
asked,  why  vest  in  Congress  the  power  to  establish  a  uniform  standard 
of  value  by  the  means  pointed  out,  if  the  states  might  use  the  same  means, 
and  thus  defeat  the  uniformity  of  the  standard,  and,  consequently,  the 
standard  itself!  And  why  establish  a  standard  at  all  for  the  government 
of  the  various  contracts  which  might  be  entered  into,  if  those  contracts 
might  afterwards  be  discharged  by  a  different  standard,  or  by  that  which  is 
not  money,  under  the  authority  of  state  tender  laws!  It  is  obvious,  there- 
fore, that  these  prohibitions,  in  the  tenth  section,  are  entirely  homogeneous, 
and  are  essential  to  the  establishment  of  a  uniform  standard  of  value  in 
the  formation  and  discharge  of  contracts.  It  is  for  this  reason,  independ- 
ent of  the  general  phraseology  which  is  employed,  that  the  prohibition,  in 
regard  to  state  tender  laws,  will  admit  of  no  construction  which  would 
confine  it  to  state  laws  which  have  a  retrospective  operation. 

Per  Washington,  J.,  in  Ogden  v.  Saunders,  (1827)  12  Wheat.  265,  6  U.  S.  (L.  ed.) 
606. 
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ARTICLE  I,   SECTION  10 
"  No  state  shall    *    *    *    emit  bills  of  credit" 

I.  Reason  for  Adoption  of  Prohibition,  902. 
II.  What  Constitutes  a  Bill  of  Credit,  902, 

1.  In  General,  902. 

2.  Issued  on  the  Credit  of  the  Stale,  904. 

3.  Intended  to  Circulate  as  Money,  904. 

III.  Power  of  Congress  to  Emit  Bills  of  Credit,  905. 

IV.  Bills  of  State  Banks,  905. 
V.  Treasury  Certificates,  907. 

VI.  Auditor's  Warrants  for  Money  Due,  908. 
VII.  Tax  Receivable  Coupons,  909. 
VIII.  Loan  Office  Certificates,  909. 
IX.  Notes  Issued  by  Municipal  Corporations,  910. 
X.  Change  Bills  Issued  by  a  State  Corporation,  910. 
XL  Security  for  Money  Borrowed,  910. 
XII.  Bonds  Issued  to  Redeem  Outstanding  Paper,  910. 
'XIII.  Confederate  Treasury  Notes,  911. 

I.  Reason  for  Adoption  of  Prohibition 

It  was  in  consequence  of  the  unrestrained  issues  of  paper  money  by  the 
colonial  and  state  governments,  based  alone  upon  credit,  that  this  clause 
in  the  Constitution  prohibiting  the  emission  of  bills  of  credit  by  the  states 
was  adopted,  and  the  proper  definition  of  the  term  was  not  founded  on  the 
abstract  meaning  of  the  words  so  as  to  include  everything  in  the  nature 
of  an  obligation  to  pay  money,  reposing  on  the  public  faith  and  subject  to 
future  redemption,  but  was  limited  to  those  particular  forms  or  evidences 
of  debt  that  had  been  so  abused  to  the  detriment  of  both  private  and  public 
interests. 

Houston,  etc.,  R.  Co.  v.  Texas,  (1900)  177  U.  S.  87,  20  S.  Ct.  545,  44  U.  S.  (L.  ed.) 
673.    See  also  Craig  v.  Missouri,  (1830)  4  Pet.  431,  7  U.  S.  (L.  ed.)  903. 

n.  What  Constitutes  a  Bill  of  Credit 

1.  In  General. —  To  constitute  a  bill  of  credit  within  the  Constitution,  it 
must  be  issued  by  a  state,  on  the  faith  of  the  state,  and  be  designed  to  cir- 
culate as  money.  It  must  be  a  paper  which  circulates  on  the  -credit  of  the 
state,  and  is  so  received  and  used  in  the  ordinary  business  of  life. 

Briscoe  v.  Kentucky  Bank,  (1837)  11  bills  of  credit  the  amount  to  be  issued 
Pet.  318,  9  U.  S.  (L.  ed.)  709,  wherein  is  fixed  by  law,  as  also  the  fund  out  of 
the  court  said:      "When   a   state  emits       which  they  are  to  be  paid,  if  any  fund 
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be  pledged  for  their  redemption;  and 
they  are  issued  on  the  credit  of  the  state, 
which  in   some  form   appears   upon  the 


face  of  the  notes,  or  by  the  signature  of 
the  person  who  issues  them." 


To  "  Emit  Bills  of  Credit  "  means  the  issuing  of  paper  intended  to  circu- 
late through  the  community  for  its  ordinary  purposes  as  money,  which 
paper  is  redeemable  at  a  future  day.  "In  its  enlarged,  and  perhaps  its 
literal  sense,  the  term  '  bill  of  credit  '  may  comprehend  any  instrument 
by  which  a  state  engages  to  pay  money  at  a  future  day;  thus  including  a 
certificate  given  for  money  borrowed.  But  the  language  of  the  Constitu- 
tion itself,  and  the  mischief  to  be  prevented,  which  we  know  from  the  his- 
tory of  our  country,  equally  limit  the  interpretation  of  the  terms.  The 
word  '  emit '  is  never  employed  in  describing  those  contracts  by  which  a 
state  binds  itself  to  pay  money  at  a  future  day  for  services  actually  received, 
or  for  money  borrowed  for  present  use ;  nor  are  instruments  executed  for 
such  purposes,  in  common  language,  denominated  '  bills  of  credit.'  " 


Craig  17.  Missouri,  (1830)  4  Pet.  431, 
7  U.  S.   (L.  ed.)   903. 

Judicial  comments  on  the  above  cases. 
—  "Chief  Justice  Marshall,  in  Craig  t\ 
Missouri,  (1830)  4  Pet.  (U.  S.)  410, 
432,  said,  that  'bills  of  credit  signify  a 
paper  medium  intended  to  circulate  be- 
tween individuals,  and  between  govern- 
ment and  individuals,  for  the  ordinary 
purposes  of  society.'  This  definition  was 
made  more  exact  by  merely  expressing, 
however,  its  implications  in  Briscoe  v. 
Kentucky  Bank,  (1837)  11  Pet.  (U.  S.) 
267,  314,  where  it  was  said:  'The  defi- 
nition, then,  which  does  include  ail  classes 
of  bills  of  credit,  emitted  by  the  colonies 
or  states,  is  a  paper  issued  by  the  sover- 
eign power,  containing  a  pledge  of  its  faith 
and  designed  to  circulate  as  money/  And 
again,  p.  318,  'To  constitute  a  bill  of 
credit,  within  the  Constitution,  it  must 
be  issued  by  a  state,  on  the  faith  of  the 
state,  and  be  designed  to  circulate  as 
money.  It  must  be  a  paper  which  circu- 
lates on  the  credit  of  the  state,  and  is  so 
received  and  used  in  the  ordinary  business 
of  life.'  The  definition  was  repeated  in 
Darringtori  v.  Branch  of  Alabama  Bank, 
(1851)  13  How.  (U.  S.)  12."  Poindex- 
ter  v.  Greenhow,  (1884)  114  U.  S.  284, 
5  S.  Ct.  903,  962,  29  U.  S.   (L.  ed.)   185. 

"When  the  case  of  Craig  v.  Missouri, 
(1830)  4  Pet.  (U.  S.)  410,.  was' decided, 
in  1830,  there  were  only  seven  judges 
upon  the  bench.  Four  concurred  in  the 
opinion  with  Chief  Justice  Marshall  then 
delivered,  and  three  denied  the  doctrine 
then  laid  down  and  settled,  and  each  of 
them  delivered  a  separate  opinion  against 
its  authority.  The  same  question  was 
again  brought  up,  on  error  to   a  judg- 


ment of  the  Court  of  Appeals  of  Kentucky, 
in  the  case  of  Briscoe  v.  Kentucky  Bank, 
(1837)  11  Pet.  (U.  S.)  257.  The  writ 
was  sued  out  about  the  year  1832  and  the 
cause  removed  to  the  Supreme  Court. 
When  it  came  on  first  to  be  heard,  Judge 
Story  remarks  that  it  was  the  opinion  of 
a  majority  of  that  court  that  the  Act  of 
Kentucky  establishing  the  Commonwealth 
Bank  was  unconstitutional  and  void,  being 
repugnant  to  that  clause  in  the  Constitu- 
tion which  forbids  a  state  to  emit  bills  of 
credit.  From  some  cause  or  other  the 
opinion  was  held  up,  and  the  cause  was 
ordered  to  be  reargued,  and  was  finally 
settled,  at  the  January  term,  1838,  in 
favor  of  the  constitutionality  of  the  Act 
of  the  Kentucky  legislature.  Before  the 
opinion  was  delivered  in  this  cause  the 
number  of  the  judges  of  the  Supreme 
Court  had  been  increased,  by  Act  of  Con- 
gress, to  nine  members;  and  death  had 
removed  several  of  those  from  the  scene 
of  their  usefulness  and  great  labors  who 
heard  and  determined  the  point  in  the 
case  of  Craig  v.  Missouri ;  and  among  these 
was  Chief  Justice  Marshall,  a  name  ever 
to  be  held  in  respect  and  reverence.  The 
opinion  in  the  case  of  Briscoe  v.  Kentucky 
Bank  was  delivered  by  Justice  McLean, 
and  all  the  judges  then  present,  except 
Justice  Story,  seem  to  have  concurred 
in  the  reasons  and  principles  stated.  He 
dissented,  and,  in  an  argument  of  sin- 
gular ability  and  learning,  nobly  vindi- 
cated the  memory  of  his  illustrious  friend, 
the  late  and  lamented  chief  justice,  from 
the  imputation  of  rashness  or  a  want  of 
deep  reflection."  McFarland  v.  State 
Bank,   (1842)   4  Ark.  51. 

u  From  the  history  of  the  American  col- 
onies and  of  the  states,  after  they  had 
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declared  their  independence,  down  to  the 
adoption  of  this  Constitution;  from  the 
contemporary  exposition  in  The  Federal- 
ist and  from  all  the  judicial  decisions, 
both  federal  and  state,  that  have  been 
rendered  construing  the  clause,  we  know 
that  the  mischief  which  the  framers  in- 


tended to  prevent  was  the  issue  of  paper 
money  by  the  states.  To  emit  bills  of 
credit  was,  therefore,  for  a  state  to  issue 
its  paper,  payable  on  demand,  or  redeem- 
able at  a  future  day  and  intended  to  cir- 
culate as  money.9'  Bragg  v.  Tuffts, 
(1887)   40  Ark.  663,  6  S.  W.  158. 


To  be  made  a  legal  tender  is  not  an  essential  quality  of  bills  of  credit  or  the 
only  mischief  resulting  from  them. 


Craig  v.  Missouri,  (1830)  4  Pet.  433, 
7  U.  S.  (L.  ed.)  903,  wherein  the  court 
said:  "The  prohibition  is  general.  It 
extends  to  all  bills  of  credit,  not  to  bills 
of  a  particular  description.  That  tri- 
bunal must  be  bold  indeed  which,  without 
the  aid  of  other  explanatory  words,  could 
venture  on  this  construction.  It  is  the 
less  admissible  in  this  case,  because  the 
same  clause  of  the  Constitution  contains 
a  substantive  prohibition  to  the  enact- 
ment of  tender  laws.     The  Constitution, 


therefore,  considers  the  emission  of  bills 
of  credit,  and  the  enactment  of  tender 
laws,  as  distinct  operations,  independent 
of  each  other,  which  may  be  separately 
performed.  Both  are  forbidden.  To  sus- 
tain the  one  because  it  is  not  also  the 
other;  to  say  that  bills  of  credit  may  be 
emitted  if  they  be  not  made  a  tender  in 
payment  of  debts,  is,  in  effect,  to  ex- 
punge that  distinct  independent,  prohibi- 
tion, and  to  read  the  clause  as  if  it  had 
been  entirely  omitted." 


2.  Issued  on  the  Credit  of  the  State. —  A  bill  of  credit  emanates  from 
the  sovereignty  of  the  state.  It  rests  for  its  currency  on  the  faith  of  the 
state  pledged  by  a  public  law.  The  state  cannot  be  sued  ordinarily  on  such 
bill  nor  its  payment  exacted  against  its  will.  There  is  no  fund  or  property 
which  the  owner  of  the  bill  can  reach  by  judicial  process. 


Darrington  t\  Branch  of  Alabama  Bank, 
(1851)   13  How.  17,  14  U.  S.  (L.  ed.)  30. 

Bills  of  credit,  as  contemplated  by  the 
Constitution,  are  such  as  are  drawn  or 
issued  by  the  state,  upon  the  general 
credit  thereof,  without  the  appropriation 
of  any  specific  fund  for  the  payment  or 
ultimate  redemption  of  such  bills.    In  the 


one  case,  the  bills  are  based  upon  the  gen- 
eral credit  of  the  state  alone;  in  the 
other,  the  bills  are  based  on  the  credit 
of  a  certain  specific  fund  specially  set 
apart  and  pledged  for  the  payment  of  the 
bills  authorized  to  be  put  into  circula- 
tion as  money.  Central  Bank  v.  Little, 
(1852)    11  Ga.  351. 


3.  Intended  to  Circulate  as  Money. —  The  bills  prohibited  by  the  Federal 
Constitution  are  those  which  were  intended  to  circulate  as  money. 


Houston,  etc.,  R.  Co.  t?.  Texas,  (1900) 
177  U.  S.  87,  20  S.  Ct.  545,  44  U.  S. 
(L.  ed.)   673. 

"  The  bills  must  have  been  designed  to 
be  a  substitute  for  money  to  form  a  cir- 
culating medium  between  individuals  and 
between  government  and  individuals.  The 
legislative  intent  must  be  gathered  from 
the  terms  of  the  Act  which  authorizes 
their  issue.  It  is  not  sufficient  that  indi- 
vidual holders  have  occasionally  used  the 
paper  as  currency  in  the  ordinary  trans- 
actions of  business.  Mere  acknowledg- 
ments of  indebtedness  by  a  state,  either 
for  borrowed  money  or  services  rendered, 


do  not  fall  within  the  description  of  bills 
of  credit,  provided  they  are  not  intended 
to  be  put  into  circulation  in  the  commun- 
ity as  money.  Such  are  auditor's  war- 
rants which  liquidate  the  amount  that 
the  state  owes  to  an  individual  and  which 
are  to  be  presented  to  the  treasurer  for 
payment  and  are  not  meant  to  circulate 
from  hand  to  hand."  Bragg  «?.  Tuffts, 
(1887)   49  Ark.  564,  6  S.  wT  158. 

Paper  prohibited  can  only  be  such  as 
is  designed  to  circulate  as  money  or  an- 
swer the  ordinary  purposes  of  coin.  In- 
diana v.  Woran,  (1843)  6  Hill  (N.  Y.) 
33. 
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III.  Power  of  Congress  to  Emit  Bills  of  Credit 

The  several  states  are  prohibited  from  emitting  bills  of  credit,  but  no 
intention  can  be  inferred  from  this  to  deny  to  Congress  this  power. 

Legal  Tender  Case,    (1884)    110  U.  S.  shall  be  necessary  and  proper  ,for  carry- 

446,  4  S.  Ct.  122,  28  U.  S.   (L.  ed.)   204.  ing  into  execution  the  foregoing  powers, 

See   also  Power   to  Issue  Legal   Tender  and  all  other  powers  vested  by  this  Con- 

Treasury  Notes,  under  the  last  clause  of  stitution  in  the  government  of  the  United 

sec.    8,   art.    I,  providing  that   Congress  States,  or  in  any  department  or   officer 

shall  have  power  "  to  make  all  laws  which  thereof." 


IV.  Bills  of  State  Banks 

Bank  notes  issued  by  a  state  bank  established  in  the  name  and  on  behalf 
of  the  commonwealth,  under  the  direction  of  a  president  and  twelve 
directors  chosen  by  the  legislature,  in  which  notes  the  bank  promised  to  pay 
to  the  bearer  on  demand  the  sum  specified  on  the  face,  of  the  notes,  are  not 
bills  of  credit.  As  the  leading  properties  on  the  notes  of  the  bank  were 
essentially  different  from  any  of  the  numerous  classes  of  bills  of  credit 
issued  Jby  the  states  and  colonies;  as  they  were  not  emitted  by  the  state, 
nor  upon  its  credit,  but  on  the  credit  of  the  funds  of  the  bank;  as  they 
were  payable  in  gold  and  silver  on  demand  and  the  holder  can  sue  the  bank ; 
and  as  to  constitute  a  bill  of  credit  it  must  be  issued  by  a  state,  and  on  the 
credit  of  the  state,  and  the  holder  cannot  by  legal  means  compel  the  pay- 
ment of  the  bill,  the  character  of  these  two  descriptions  of  paper  cannot 
be  considered  as  identical. 

United    States. —  Briscoe    t\    Kentucky  this  restriction   upon  the  powers  of  the 

Bank,  (1837)  11  Pet.  315,  9  U.  S.  (L.  ed.)  state  governments  was  to  prevent  them 

709.  from    making    a   paper    currency,    which 

Arkansas, —  McFarland  v.  State  Bank,  bad   been   productive  of  much   inconven- 

(1842)   4  Ark   44  ience  at  that  period;  but  it  was  not  in- 

Georgia.-  State  tf.  Calvin,  ( 1822)  R.  M.       *endte.d  to.  P™*  them  f™m.  establishing 

rharit    iki  banking  institutions  for  their  own  bene- 

Z     I    f  T  fit.      Vermont    State    Bank    P.    Porter, 

weflThTBU  /Sf?  Litt.  Kn-  < 1812)  5  ^  «*»■>  319' 

monwealth  Bank  v.  Swindler,    (1834)    2  If  charter  failed  to  proviae  a  fund  for 

Dana  393;   Commonwealth  Bank  t\  Spil-  capital.— A  state  bank  was  incorporated 

man,   (1835)   3  Daua  150;  Jones  v.  Ten-  with  capital  stock  paid  in  by  the  state, 

nessee  Bank,   (1847)   8  B.  Mon.  122.  the  greater  part  of  which  was  raised  by 

Tennessee. —  Craighead  t*.   State  Bank,  the  sale  of  bonds  of  the  state.     In  hold- 

(1838)    Meigs  205.  ing  that,  on  the  bank's  becoming  insolv- 
ent,  statutes  which   withdrew  the  assets 

But  see  Commonwealth  Bank  v.  Clark,  of  the  bank  to  pay  the  debts  of  the  state 

4  Mo.  59;  Griffith  v.  Commonwealth  Bank,  impaired  the  obligation  of  the  other  cred- 

4  Mo.  256.  iters'  contracts,  the  court,  as  to  the  con- 
struction of  the  charter  of  the  bank  which 

Not  resting  on  the  sole  faith  and  credit  would  allow  the  fund  raised  by  the  sale 

of  the  state. — A  state  statute  incorporat-  of  the  state's  bonds  to  be  appropriated  to 

ing  a  bank,  which  does  riot  rest  on  the  pay  the  bonds,  leaving  the  creditors  who 

sole  faith  and  credit  of  the  state,  is  not  had  dealt  with  the  bank  on  the  faith  of 

opposed  to  this  clause.    The  object  of  the  that  capital  wholly  unpaid,  said :     "  Upon 

framers  of  the  Constitution  in  inserting  this  construction  of  the  charter,  taken  in 
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connection  with  the  alleged  right  to  with- 
draw at  pleasure  all  the  other  funds  de- 
posited, the  bank  had  no  proper  capital 
which  was  bound  by  its  contracts;  and 
this  would  render  it  extremely  difficult 
to  maintain  the  validity  of  the  charter 
under  the  tenth  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United 
States  prohibiting  the  states  from  emit- 
ting bills  or  credit  It  is  well  known  that 
the  power  of  the  several  states  to  create 
corporations,  to  issue  bills,  and  transact 
business  for  the  sole  benefit  of  the  state 
which  appointed  the  corporate  officers, 
and  was  alone  interested  in  the  bank,  has 
been  from  time  to  time  seriously  ques- 
tioned. The  cases  of  Briscoe  v.  Ken- 
tucky Bank,  (1837)  11  Pet.  (U.  S.)  257, 
and  Darrington  v.  Branch  of  Alabama 
Bank,  (1851)  13  How.  (U.  S.)  12,  have 
settled  this  question  in  reference  to  such 
banks  as  were  involved  in  those  cases. 
But  the  principal  ground  on  which  such 
bills  were  distinguished  from  bills  of 
credit  emitted  by  the  state  was  that  they 
do  not  rest  on  the  credit  of  the  state,  but 


on  the  credit  of  the  corporation  derived 
from  its  capital  stock.  But  if  the  char- 
ter of  the  bank  has  not  provided  any 
fund,  effectually  chargeable  with  the  re- 
demption of  its  bills,  if  what  is  called  its 
capital  is  liable  to  be  withdrawn  at  the 
pleasure  of  the  state,  though  no  means  of 
redeeming  the  bills  should  remain,  then 
the  bills  rest  wholly  upon  the  faith  of  the 
state  and  not  upon  the  credit  of  the  cor- 
poration founded  on  its  property.  We  do 
not  perceive  in  the  charter  of  the  State 
Bank  of  Arkansas  an  intention  to  create 
such  a  bank  and  emit  such  bills;  on  the 
contrary,  we  think  it  plainly  appears  to 
have  been  intended  to  make  a  bank  hav- 
ing a  real  capital  on  the  credit  of  which 
its  business  was  to  be  transacted;  and 
this  intention  is  necessarily  in  conflict 
with  the  existence  of  the  power  anywhere 
to  appropriate  the  funds  of  the  bank,  after 
it  became  insolvent,  to  pay  debts  of  the 
state  contracted  to  borrow  the  money 
which  constituted  that  capital."  Curran 
v.  Arkansas,  (1853)  15  How.  317,  14 
U.  S.  (L.  ed.)  706. 


When  the  state  is  the  only  stockholder. —  Bills  issued  by  a  state  bank  in 
which  the  state  is  the  only  stockholder,  made  payable  on  presentation  to 
the  bank  and  signed  by  its  president  and  cashier,  and  which  when  issued 
were  convertible  into  specie  by  the  holder,  were  current,  and  in  all  trans- 
actions were  received  and  paid  out  as  equal  in  value  to  specie,  do  not  come 
within  the  definition  of  bills  of  credit. 


Darrington  v.  Branch  of  Alabama  Bank, 
(1851)   13  How.  15,  14  U.  S.  (L.  ed.)  30. 

The  notes  of  a  bank,  the  capital  of  which 
was  furnished  exclusively  by  the  state,  are 
not  bills  of  credit  when  they  are  drawn 
on  the  credit  of  a  particular  fund  set 
apart  for  that  purpose.  Billis  t?.  State, 
(1822)   2  McCord  L.    (S.  C.)   20. 

Whole  capital  raised  by  sale  of  state 
bonds. —  Notes  issued  by  a  state  bank,  the 
whole  capital  of  which  was  raised  by  a 


sale  of  the  bonds  of  the  state,  or  by  loans 
founded  upon  those  bonds,  are  not  bills 
of  credit  within  the  prohibition  of  the 
Constitution.  Bills  of  the  bank  were  not 
made  payable  by  the* state,  and  the  capi- 
tal was  provided  for  their  redemption, 
and  the  general  management  of  the  bank 
under  the  charter  was  committed  to  the 
president  and  directors  as  an  ordinary 
banking  association.  Woodruff  v.  Trap- 
nail,  (1850)  10  How.  205, 13  U.  S.  (L.  ed.) 
383. 


Pledge  of  state  credit  for  ultimate  redemption. — A  pledge  of  credit  of  the 
state  for  the  ultimate  redemption  of  the  notes  of  a  bank  chartered  by  a 
state  does  not  make  the  notes  issued  by  the  bank  "  bills  of  credit  "  within 
the  meaning  of  the  Constitution,  when  the  corporation  was  created  for  the 
purpose  of  banking,  not  upon  the  credit  of  the  state,  but  upon  a  fund  pro- 
vided for  that  purpose. 


Owen  v.  Branch  Bank,   (1842)    3  Ala. 
266. 

Pledge  of  state  property. —  Notes  issued 
and  owned  by  a  state  bank,  the  charter 


of  which  provided  that  they  were  to  be  re- 
ceivable at  all  times  for  debts  due  the 
state,  or  to  any  county,  or  to  the  bank, 
and  all  the  revenues,  lands,  town  lots, 
funds,   and   other  property  of  the   state. 
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were  "  pledged  "  for  the  redemption  of  the 
•bills,  and  the  legislature  "  pledged  "  them- 
selves, at  the  expiration  of  ten  years 
from  the  passage  of  the  Act,  to  redeem 
all  the  bills  to  be  issued  by  virtue  of  the 
Act  in  gold  and  silver,  and  the  bank  was 
also  required  to  withdraw  from  circula- 


tion, annually,  one-tenth  part  of  the  whole 
amount  of  the  bills  issued,  were  held  to 
be  bills -of  credit.  Linn  v.  State  Bank, 
(1833)  2  111.  93,  following  Craig  t?.  Mis- 
souri, (1830)  4  Pet.  431,  7  U.  S.  (L.  ed.) 
003. 


V.  Treasury  Certificates 

Treasury  warrants  in  the  denominations  of  one  dollar,  five  dollars,  and 
ten  dollars  were  issued  by  a  state  in  the  following  form:  "Arkansas 
treasury  warrant,  No.  1126,  on  auditor's  warrant,  No.  2182.  The  state  of 
Arkansas  promises  to  pay  P.  Bates,  or  bearer,  ten  dollars,  with  interest 
at  eight  per  centum  per  annum,  to  be  paid  in  the  order  of  their  number. 
November  19,  1861.  $10.  O.  Basham,  treasurer."  They  were  held  to  be 
bills  of  credit  and  void. 


Bragg  v.  Tuffts,  (1887)  40  Ark.  558, 
6  S.  W.  158. 

Treasury  certificates  bearing  interest,  to 
be  used  by  the  persons  to  whom  due,  "  or 
bearer,"  issued  in  small  denominations 
and  on  bank-note  paper,  under  a  statute 
declaring  "that  the  certificates  or  war- 
rants issued  by  the  treasurer  of  the  state 
of  Arkansas  under  and  by  virtue  of  the 
Act  aforesaid,  and  all  certificates  or  war- 
rants which  may  be  hereafter  issued  by 
said  treasurer  in  pursuance  of  law,  shall 
be  and  are  hereby  made  receivable  in  pay- 
ment of  all  state,  county,  and  municipal 
taxes,  and  all  debts  due  the  state  what- 
ever," etc.,  were  hold  not  to  be  "bills  of 
credit."  Ramsey  t>.  Cox,  (1873)  28  Ark. 
367.  But  in  the  case  of  Bragg  t\  Tuffts, 
(1887)  49  Ark.  558,  the  court  said  that 
in  this  case  "it  was  decided  that  the 
treasurer's  certificates  which  were  issued 
under  the  Acts  of  1868,  1860,  and  1871, 
and  which  were  made  a  legal  tender  in 
payment  of  taxes,  salaries,  and  fees  of  all 
officers,  were  not  bills  of  credit.  The  sub- 
ject does  not  appear  to  have  been  very 
maturely  considered.  But  the  court  could 
see  no  indication  that  the  circulation  of 
these  instruments  as  money  was  enforced 
by  statutory  provisions." 

Louisiana  certificates,  in  the  following 
form:  "New  Orleans,  La.,  May  23,  1866. 
It  is  hereby  certified  that  five  dollars  is 
due  by  the  state  of  Louisiana  to  bearer, 
and  the  state  treasurer  is  hereby  directed 
to  pay  the  same  twelve  months  after  date. 
(Signed)  H.  Peralta,  auditor.  Approved: 
Adam  Giffen,  treasurer,"  with  the  indorse- 
ment that  "  this  certificate  is  receivable 
in  payment  of  all  state  dues  and  for  sale 
of  public  lands,  and  is  fundable,  at  the 
option  of  the  holder,  in  state  bonds  bear- 
ing six  per  cent,  interest  per  annum,  pay- 


able semi-annually,  in  accordance  with  the 
provisions  of  an  Act  of  the  legislature  ap- 
proved Feb.  9,  1866,"  were  held  to  be  bills 
of  credit  prohibited  by  this  clause.  City 
Nat.  Bank  v.  Mahan,  (1869)  21  La.  Ann. 
753,  in  which  case  the  court  said:  "That 
they  were  designed  to  circulate  as  money 
is  manifested  by  the  Act  of  the  legislature 
as  well  as  by  the  certificates  themselves. 
The  Act  aforesaid  declares  the  certificates 
are  to  be  issued  'for  the  purpose  of  pay- 
ing the  current  expenses  of  the  state.' 
Section  2  declares  '  that  the  governor  shall 
determine  the  denomination  and  form  of 
the  certificates;  that  they  shall  be  printed 
and  engraved  under  his  direction  and  con- 
trol, etc.,  and  that  they  shall  be  receiv- 
able for  all  state  taxes  or  other  public 
dues  as  well  as  for  the  sale  of  public 
lands.'  They  were  issued  in  sums  of  five, 
ten,  and  twenty  dollars  in  the  similitude 
of  ordinary  bank  bills,  and  they  were  ac- 
tually circulated  as  money." 

Treasury  notes  issued  upon  security.— 
The  state  of  Mississippi,  under  an  Act 
entitled  "An  Act'  authorizing  the  issuance 
of  treasury  notes  as  advances  on  cotton," 
issued  notes  in  the  following  form :  "  On 
demand,  after  proclamation  made  to  pres- 
ent, the  state  of  Mississippi  will  pay  the 

bearer  the   sum   of  dollars,   out   of 

proceeds  of  cotton  pledged  for  the  redemp- 
tion of  this  note  at  the  treasurer's  office 

in  Jackson,  Mississippi.    Issued  this 

day  of  ,  186 — ."     They  were  signed 

by  the  auditor  of  public  accounts  and 
the  treasurer  of  the  state,  and  were  re- 
ceivable in  payment  of  all  dues  to  the 
state  and  counties  except  the  military 
tax.  The  auditor  was  authorized  to  issue 
them  to  the  people  upon  a  pledge  of  cot- 
ton, which  the  citizen  bound  himself  to 
deliver  on  proclamation  of  the  governor, 
at  some  Confederate  seaport,  at  the  rate 


908 


CONSTITUTION 


[Art.  I,  sec.  10 


of  five  cents  per  pound.  In  considera- 
tion of  this  cotton,  so  pledged  by  the 
citizen,  under  bond  and  security  for  his 
faithful  performance  of  the  stipulation  of 
his  contract,  the  state  issued  to  him  this 
cotton  currency.  The  fund  arising  from 
the  sale  of  the  cotton  by  the  state  was  to 
be  set  apart,  when  realized,  for  the  re- 
demption of  these  issues,  thus  making 
them  not  merely  dependent  upon  the  faith 
and  credit  of  the  state  for  their  redemp- 
tion, but  upon  the  specific  pledge  of  this 
cotton  fund.  It  was  held  that  the  notes 
so  issued  were  not  bills  of  credit.  Gowen 
v.  Shute,    (1874)   4  Baxt.    (Tenn.)    62. 

State  certificates  styled  "revenue  bond 
scrip/'  issued  under  a  statute  entitled 
"An  Act  to  relieve  the  state  of  South 
Carolina  of  all  liability  for  its  guarantee 
of  the  bonds  of  the  Blue  Ridge  Railroad 
Company,  by  providing  for  the  securing 
and  destruction  of  the  same,"  providing, 
in  part,  "  that,  to  carry  out  the  purpose 
of  this  Act,  the  state  treasurer  is  hereby 
authorized  and  required  to  have  printed 
and  engraved  on  steel,  as  soon  as  prac- 
ticable, treasury  certificates  of  indebted- 
ness, to  be  known  and  designated  as  rev- 
enue bond  scrip  of  the  state  of  South 
Carolina,  in  such  form  and  of  such  de- 
nomination as  may  be  determined  on  by 
the  state  treasurer  and  the  president  of 
the  Blue  Ridge  Railroad  Company,  in 
South  Carolina,  to  the  amount  of  one 
million  eight  hundred  thousand  dollars; 
which  revenue  bond  scrip  shall  be  signed 
by  the  state  treasurer,  and  shall  express 
that  the  sum  mentioned  therein  is  due  by 
the  state  of  South  Carolina  to  the  bearer 
thereof,  and  that  the  same  will  be  re- 
ceived in  payment  of  taxes  and  all  other 
dues  to  the  state  except  special  tax  levied 
to  pay  interest  on  the  public  debt,"  were 
held  to  be  bills  of  credit,  as  they  were 
issued  by  a  state  in  its  sovereign  char- 


acter,, contained  a  pledge  of  its  faith,  and 
could  circulate  as  money.  Wesley  r.  Eells, 
(1898)  90  Fed.  151,  affirmed  on  other 
grounds  (1900)  177  U.  S.  375,  20  S.  Ct. 
661,  44  U.  S.  (L.  ed.)  810.  See  also  Au- 
ditor v.  Treasurer,  (1873)  4  S.  0.  311; 
State  v.  Comptroller  Gen.,  (1872)  4  S.  C. 
185. 

The  issue  of  revenue  hond  scrip,  which 
in  law  and  fact  are  bills  of  credit,  is  in- 
valid under  this  clause.  Robinson  v.  Lee, 
(1903)    122  Fed.  1012. 

Certificates  of  indebtedness  issued  by  a 
state  treasurer,  under  the  authority  of  a 
state  statute,  as  evidence  of  particular 
debts  not  paid  but  remaining  due,  are  not 
bills  of  credit.  That  some  of  the  said 
certificates  of  indebtedness  are  to  be  re- 
ceivable in  taxes  due  the  state  affords  no 
evidence  of  an  intention  on  the  part  of 
the  legislature  to  create  a  currency  of  cir- 
culating medium.  It  is  but  a  ready  and 
legitimate  mode  of  their  payment  or  re- 
demption, and  exhibits  no  purpose  of  cre- 
ating a  medium  by  which  the  volume  of 
circulation  might  be  so  increased  as  to 
produce  all  the  evils  of  a  redundant  and 
excessive  currency.  State  r.  Cardozo, 
(1874)  5  S.  C.  309.  See  also  Houston, 
etc.,  R.  Co.  r.  Texas,  (1900)  177  U.  8. 
87,  20  S.  Ct.  545,  44  U.  S.  (L.  ed.)  673, 
noted  infra,  under  Auditor's  Warrants  for 
Money  Due,  and  People  v.  Brie,  (1887)  43 
Hun  317,  4  N.  Y.  St.  Rep.  752,  affirmed 
(1887)  105  N.  Y.  618,  as  to  a  certificate 
issued  under  a  Missouri  statute  to  pay 
a  certain  sum  on  account  of  services  in 
the  state  militin,  after  the  claim  of  the 
person  therein  named,  for  his  services, 
had  been  presented  to  the  United  States 
government,  and  the  amount  allowed  had 
been  by  it  paid  to  the  state,  and  then  only 
for  the  actual  amount  received  from  the 
United   States  government. 


VI.  Auditor's  Warrants  for  Honey  Dae 

A  warrant  drawn  by  the  state  authorities  in  payment  of  an  appropria- 
tion made  by  the  legislature,  where  the  warrant  is  payable  upon  presen- 
tation, if  there  be  funds  in  the  treasury,  and  which  has  been  issued  to  an 
individual  in  payment  of  the  debt  of  the  state  to  him,  cannot  be  properly 
called  a  bill  of  credit  or  a  treasury  warrant  intended  to  circulate  as  money. 
Although  the  state  directed  its  officers  to  receive  the  warrants  as  money,  in 
payment  of  certain  dues  to  the  state,  and  to  deliver  them  to  those  who 
would  receive  them  as  money  in  payment  of  dues  from  the  state  to  such 
persons,  yet  this  direction  was  only  another  mode  of  expressing  the  idea 
that,  as  between  the  state  and  the  individual,  the  delivery  of  the  warrant 
should  operate  as  a  payment  of  the  debt  for  which  the  delivery  was  made. 
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Houston,  etc.,  R.  Co.  f\  Texas,   (1900)  ant  authorized  to  receive  the  same  a  war- 

177   U.   S.   87,  20   S.   Ct.   645,  44   U.   S.  rant  on  the  state  treasury,  upon  which 

(L.  ed.)   673.  warrant  or  certificate  of  the  auditor  the 

treasurer  is  authorized  to  make  payment, 

Auditors'  warrants  issued  under  a  stat-  and  in  no  other  way,  are  not  bills  of 
ute  providing  that  it  shall  be  the  duty  of  credit  within  the  meaning  of  the  Consti- 
thc  auditor  of  public  accounts  to  examine,  tution,  and  the  fact  that  they  are  some- 
settle,  and  audit  all  accounts,  claims,  or  times  so  used  by  the  individual  holders 
demands  whatsoever  against  the  state,  cannot  alter  their  legal  effect.  Paguad 
arising  under  any  Act  or  resolution  of  the  v.  State,  (1845)  5  Smed.  &  M.  (Miss.) 
legislature,  and  to  grant  to  every  claim-  496. 


VIE.  Tax  Receivable  Coupons 

State  coupons  were  issued  in  the  following  form:  "  Receivable  at  and 
after  maturity  for  all  taxes,  debts,  and  demands  due  the  state.  The  com- 
monwealth of  Virginia  will  pay  the  bearer  thirty  dollars  interest  due  Jan.  1. 
1884,  on  bond  No.  2731.  Coupon  No.  20.  Geo.  Rye,  treasurer."  It  was 
held  that  they  were  not  bills  of  credit  in  the  sense  of  the  Constitution. 
They  were  promises  to  pay  money,  and  their  payment  and  redemption 
were  based  on  the  credit  of  the  state,  but  they  were  not  emitted  by  the 
state  in  the  sense  in  which  a  government  emits  its  treasury  notes,  or  a  bank 
its  bank  notes  —  a  circulating  medium  or  paper  currency  —  as  a  substitute 
for  money. 

Poindexter    v.    Greenhow,    (1884)     114  the  constitutional  prohibition  against  bills 

U.   S.   284,  5  S.  Ct.   903,  962,  29  U.  S.  of    credit.      See    also    Chaffin    t?.    Taylor, 

(L.  ed.)   195,  wherein  the  court  said  that  (1886)    116  U.  S.  567,  6  S.  Ct.  618,  29 

making  state  coupons  receivable  in  pay-  U.  S.    (L.  ed.)    727;   Allen  v.  Baltimore, 

ment  of  taxes  and  other  dues  to  the  state  etc.,  R.  Co.,  (1884)  114  U.  S.  311,  5  S.  Ct. 

falls  far   short  of   their  fitness   for  gen-  925,  962,  29  U.  S.    (L.  ed.)    200;  Chaffin 

eral  circulation  in  the  community,  as  a.  r.  Taylor,  (1884)   114  U.  S.  309,  5  S.  Ct. 

representative  and  substitute  for  money,  924,  962,  29  U.  S.  (L.  ed.)   198;  White  v. 

in  the  common  transactions  of  business,  Greenhow,  (1884)  114  U.  S.  307,  5  S.  Ct. 

which  is  necessary  to  bring  them  within  923,  962,  29  U.  S.   (L.  ed.)    199. 


VIII.  Loan  Office  Certificates 

Loan  office  certificates  signed  by  the  auditor  and  treasurer  of  the  state, 
issued  by  those  officers,  in  denominations  not  exceeding  ten  dollars  nor 
less  than  fifty  cents,  and  purporting  on  their  face  to  be  receivable  at  the 
treasury,  or  at  any  loan  office  of  the  state,  in  discharge  of  taxes  or  debts 
due  to  the  state,  and  issued  under  a  statute  which  makes  them  receivable 
in  discharge  of  all  taxes  or  debts  due  to  the  state,  or  any  county  or  town 
therein,  and  of  all  salaries  and  fees  of  office  to  all  officers,  civil  and  military, 
within  the  state,  pledging  the  faith  and  funds  of  the  state  for  their  redemp- 
tion, are  bills  of  credit  within  the  meaning  of  this  clause. 

Craig  r.  Missouri,  (1830)  4  Pet.  432,  (L.  ed.)  859;  Mansker  v.  State,  (1824) 
7  U.  S.  (L.  ed.)  903.  See  also  Bvrne  r.  1  Mo.  452;  Loper  r.  State,  (1826)  1  Mo. 
Missouri,     (1834)     8    Pet.    40,    8  *  U.    S.        632. 
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IX.  Notes  Issued  by  Municipal  Corporations 

Notes  issued  by  a  municipal  corporation  with  the  indorsement  that  "  this 
note  is  issued  in  exchange  for  notes  of  the  city  of  New  Orleans,  of  smaller 
denominations,  under  and  by  virtue  of  ordinance  No.  6250,  approved  Octo- 
ber 12,  1864,  and  is  receivable  for  all  debts  due  the  city  of  New  Orleans, 
and  for  the  redemption  of  the  same  the  real  estate  of  the  city  is  pledged," 
were  held  not  to  be  bills  of  credit  within  the  meaning  of  the  Constitution. 

Smith  v.  New  Orleans,  (1871)  -23  La.  name  of  the  mayor  and  city  council,  with 
Ann.  5.  power  to  pledge  and  dispose  of  them,  and 

authorizing  them  to  be  received  in  pay- 

A   statute  giving  power   to   municipal       ment  of  taxes,  does  not  violate  this  clause, 
commissioners  to  issue,  in  certain  contin-       Baltimore  v.  State,  (1859)  15  McL  468. 
gencies,  certificates  of  indebtedness  in  the 

X.  Change  Bills  Issued  by  a  State  Corporation 

A  railroad  owned' by  a  state  was  authorized  by  the  state  to  issue  and  put 
in  circulation  change  bills  of  the  denominations  of  one  dollar,  fifty  cents, 
twenty-five  cents,  ten  cents,  and  five  cents,  to  be  redeemed  by  the  treasurer 
of  the  railroad  in  current  bank  notes  whenever  presented  in  sums  of  five 
dollars  or  upwards.  For  the  ultimate  reduction  of  the  change  bills,  the 
railroad,  its  fixtures,  property,  and  revenue,  together  with  the  faith  of  the 
state,  were  pledged,  and  the  bills  were  made  receivable  in  payment  of 
taxes  and  all  other  dues  to  the  state  as  well  as  dues  to  the  railroad.  It  was 
held  that  the  bills  were  bills  of  credit  within  the  meaning  of  the  Constitution. 

Western,  etc.,  R.  Co.  v.  Taylor,   (1871)   6  Heisk.   (Tenn.)   410. 

XI.  Security  for  Money  Borrowed 

The  Constitution  does  not  forbid  states  or  corporations  from  borrowing 
money  and  giving  proper  securities  therefor,  and  such  securities  are  not 
bills  of  credit  within  the  meaning  of  the  Constitution. 

McCoy  r.  Washington  County,  (1862)  3  Transferable  certificates  of  stock,  issued 

Wall.  Jr.  (U.  S.)  381,  15  Fed.  Cas.  No.  for  money  borrowed  for  the  purpose  of 
8,731,  as  to  bonds  issued  by  a  county  in  carrying  on  state  improvements,  are  not 
aid  of  the  construction  of  a  railroad.  bills    of    credit.      Delafield    v.     Illinois, 

(1841)   26  Wend.   (N.  Y.)   218. 

XII.  Bonds  Issued  to  Redeem  Outstanding  Paper 

Bonds  issued  for  the  redemption  of  indebtedness,  even  if  the  indebtedness 
were  in  the  form  of  bills  of  credit,  are  valid,  as  the  prohibition  is  against 
the  issue  of  such  bills,  not  against  their  payment. 

Walker  v.  State,  (1879)    12  S.  C.  284. 
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XIII.  Confederate  Treasury  Notes 

Confederate  treasury  notes  did  not  possess  the  characteristic  attributes 
of  bills  of  credit,  in  that  they  did  not  issue  by  virtue  of  the  sovereignty  of 
the  state,  nor  rest  for  their  currency  on  the  faith  of  the  state  pledged  by  a 
public  law. 


Bailey  r.  Milner,  (1868)  1  Abb.  (U.  S.) 
261,  2  Fed.  Cas.  No.  740,  holding,  that 
they  were  illegal  as  they  were  issued  by 
a  pretended  government,  organized  in  the 
name  of  certain  states,  by  subjects  and 
citizens  of  the  United  States,  and  who 
at  the  very  time  were  in  rebellion  against 
their  rightful  government,  and  whose  de- 
sign and  object  it  was  to  dismember  and 
destroy  it.  See  Branch  v.  Haas,  (1883) 
16  Fed.  53. 

Confederate  treasury  notes  were  bills  of 
credit  within  the  meaning  of  the  Consti- 
tution; that  they  were  emitted  by  a  com- 
bination or  confederation  of  states  could 
not  alter  their  character,  and  a  contract 
to  pay  a  loan  of  such  notes  was  void. 
Hale  v.  Huston,  (1870)  44  Ala,  134.    See 


also  Thomburg  t\  Harris,  (1866)  3  Coldw. 
(Tenn.)  157. 

See  Thorington  v.  Smith,  (1868)  8  WalL 
6, 19  U.  S.  (L.  ed.)  361,  holding  that  a  con- 
tract for  the  payment  of  Confederate  notes 
made  during  the  rebellion,  between  parties 
residing  within  the  so-called  Confederate 
states,  could  be  enforced  in  the  courts  of 
the  United  States,  and  noted  under  the 
second  clause  of  article  VI,  providing 
"This  Constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding." 


No  state  shall 
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*    *    *    make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts." 


Power  to  declare  legal  tender  resides  in  Congress. —  The  several  states 
are  prohibited  from  making  anything  but  gold  and  silver  coin  a  tender  in 
payment  of  debts,  but  no  intention  can  be  inferred  from  this  to  deny  to 
Congress  this  power. 


Legal  Tender  Case,  (1884)  110  U.  S. 
446,  4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  204. 

See  supra,  p.  857,  Power  to  Issue  Legal 
Tender  Treasury  Notes,  under  the  last 
clause  of  section  8  of  this  article,  giving 
to  Congress  the  power  "  to  make  all  laws 
which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or 
officer  thereof." 

Whether  this  is  an  enabling  clause.— 
This  is  not  an  enabling  clause.  The  states 
are  prevented  by  it  from  creating  either 
metal  or  paper  money,  and  if  they  estab- 
lish tender  laws  it  must  be  for  coin,  the 
value  of  which  is  regulated  by  Congress. 
The  prohibition,  as  we  learn  from  contem- 
poraneous authority,  was  aimed  as  much 
at  laws  which  enabled  debtors  to  satisfy 
their  creditors  by  property  at  an  appraisal 
as  at  any  other  abuse.  The  prohibition 
against  coinage  and  bills  would  otherwise 
have  been  sufficient.  This  clause  does  not 
oblige  the  states  to  pass  tender  laws.    Nor 


does  it  authorize  or  recognize  any  author- 
ity to  pass  such  laws  to  govern  all  cases. 
There  are  many  commercial  matters  be- 
yond the  control  of  states.  And,  with  the 
control  over  certain  classes  of  contracts 
and  undertakings  placed  in  Congress,  it  ia 
evident  that  no  tender  laws  passed  by  any 
state  could  govern  in  any  matter  which 
was  not  itself  governed  and  sanctioned  b* 
state  laws.  Van  Husan  v.  Kanouse, 
(1865)   13  Mich.  312. 

States,  though  they  cannot  coin  money, 
can  declare  that  gold  or  silver  coin,  or 
both,  whether  coined  by  the  Federal  or  the 
Spanish  or  the  Mexican  government, 
shall  be  legal  tender.  And  as  Congress 
was  authorized  to  make  money  only  out 
of  coin,  and  the  states  were  forbidden  to 
make  anything  but  coin  a  legal  tender, 
a  specie  currency  was  secured  in  both  the 
federal  and  state  governments.  There  was 
thus  no  need  of  delegating  to  Congress  the 
power  of  declaring  a  legal  tender  in  trans- 
actions within  the  domain  of  federal  legis- 
lation. The  money  coined  by  it  was  the 
necessarv  medium.  Thayer  v.  Hedges, 
(1864)    22  Ind.  301. 


As  bills  of  credit  were  entirely  abolished,  the  paper  money  of  the  state 
banks  was  the  only  currency  or  circulating  medium  to  which  the  prohibition 
could  have  had  any  application,  and  was  the  only  currency,  except  gold 
or  silver,  left  to  the  states.  The  prohibition  took  from  this  paper  all 
coercive  circulation,  and  left  it  to  stand  alone  upon  the  credit  of  the  banks. 


Veazie  Bank  v.  Fenno,  (1869)  S  Wall. 
552,  19  U.  S.   (L.  ed.)   482. 

A  statute  providing  that  "  all  warrants 
drawn  on  the  treasury  shall  be  paid  out 
of  any  money  in  the  treasury  not  other- 
wise appropriated,  or  out  of  the  particular 
fund  expressed  therein,  and  shall  be  re- 
ceived in  payment  of  all  taxes,  debts,  fines, 
penalties,  and  forfeitures  accruing  to  the 
county,"  was  held  to  be  void.    It  is  mani- 
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fest  that  the  legislature  would  have  no 
power  to  require  an  individual  to  receive 
anything  but  gold  and  silver  in  payment 
of  his  debts,  and  it  is  not  equally  clear 
that  the  several  counties  of  the  state  have 
the  same  protection  from  the  Constitu- 
tion of  the  country.  Gaines  v.  Rives, 
(1847)   8  Ark.  221. 

Payment  of  taxes  due  a  county  or  town- 
ship.— A  state   statute   which  authorizes 
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the  receipt  of  state  bank  notes  in  payment  control,  and  direct  the  corporation,  and 
of  the  school  funds  due  to  an  incorporated  its  funds  and  franchises,  for  the  reason 
township  is  valid.  In  respect  to  public  that  the  whole  interest  an,d  franchises  are 
corporations,  created  for  public  purposes,  given  by  the  act  of  incorporation  for  the 
the  legislature  has  the  exclusive  right,  as  public  use  and  advantage.  Bush  t\  Ship- 
trustee  of  the  public  interest,  to  regulate,  man,    (1843)    5  111.  190. 

Payment  for  injuries  to  land  from  public  improvements. — A  statute  provid- 
ing for  a  general  system  of  internal  improvement  and  for  the  recovery  of 
damages  for  injury  done  to  real  estate,  would  be  invalid  if  it  provided  for 

the  payment  of  such  damages  in  anything  but  gold  and  silver. 

* 

State  p.  Beackmo,  (1846)  8  Blackf.  (Ind.)  260. 

Bank  notes  received  in  discharge  of  contract. —  If  the  debtor  pays  bank  notes 
which  are  received  by  the  creditor  in  discharge  of  the  contract,  the  payment 
is  just  as  valid  as  if  gold  or  silver  had  been  paid. 

Owin  v.  Breedlove,  (1844)  2  How.  38,  11  U.  8.  (L.  ed.)  167. 

Money  payable  in  discharge  of  execution. —  If  a  marshal  has  received  bank 
notes  in  payment,  and  intended  they  should  be  taken  in  discharge  of  an 
execution,  he  can  only  pay  into  court  gold  or  silver  if  required  by  the 
execution  creditor  to  do  so. 

Gwin  r.  Breedlove,  (1844)  2  How.  38,  11  U.  S.  (L.  ed.)  167.  See  also  Griffin  r. 
Thompson,  (1844)   2  How.  244,  11  TJ.  S.   (L.  ed.)   253. 

Money  payable  on  redemption  of  property  sold  on  execution. — A  statute 
authorizing  a  redemption  of  property  sold  on  execution  on  the  payment 
or  tender  of  the  money  bid  at  the  sale  in  such  bank  notes  as  were  receivable 
on  executions,  required  the  purchaser  at  the  execution  sale  to  receive  such 
money  only  as  he  was  bound  to  pay  when  he  purchased  the  land.  If  the 
Act  had  said  in  express  terms  that  bank  notes  should  be  good  tender  in 
payment  of  the  amount  bid  at  an  execution  sale,  it  would  have  been 
unconstitutional. 

Lowry  e.  M'Ghee,  (1835)  8  Yerg.  (Tenn.)  246. 
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ARTICLE  I,  SECTION  10 
"  No  state  shall   *   *   *   pass  any  bill  of  attainder,  ex  post  facto  law.'9 ' 

I.  What  Constitutes  a  Bill  of  Attainder,  916. 
II.  What  Constitutes  an  Ex  Post  Facto  Law,  916. 

1.  General  Definition,  916. 

2.  Decisions  of  Courts,  917. 

3.  Laws  Relating  to  Crimes  and  Penalties,  918. 

4.  Making  Innocent  Acts  Criminal,  919. 

5.  Altering  Legal  Rules  of  Evidence,  919. 

6.  Relating  to  Punishment  or  Penalty,  920. 

7.  Relating  to  Mailers  of  Procedure,  920. 

8.  Dale  Offense  Committed,  921. 

9.  Statutes  Valid  as  to  Subsequent  Offenses,  921. 

III.  Statutes  Relating  to  Offenses,  922. 

1.  Effect  of  Repeals  and  Amendments,  922. 

2.  Continuing  Offense,  923. 

3.  Carrying  Out  Agreement  Made  before  Enactment  of  Statute,  923. 

4.  Extending  Period  of  Limitation,  923. 

5.  Failure  to  Cut  Drain  Through  Railroad  Embankment,  929. 

6.  Regulating  Practice  of  Professions,  924. 

7.  Disbarment  of  Attorney  by  Civil  Suit,  924. 

8.  Tax  on  Occupation,  924. 

9.  Prohibiting  Manufacture  and  Sale  of  Liquor,  925. 

10.  Determining  Fitness  to  Carry  on  Liquor  Business,  926. 

11.  Ordinance  Passed  After  Issuance  of  License,  926. 

12.  Remedying  Defect  in  Unconstitutional  Statute,  925. 

13.  Repeal  of  Amnesty  Act,  925. 

14.  Prescribing  Test  Oaths,  926. 

15.  Qualifications  to  Vote  and  Hold  Office,  927. 

16.  Evidence  of  Circumstances  Prior  to  Enactment  of  the  Statute,  928. 

17.  Forfeiture  of  Lands  for  Failing  to  Improve  Them,  928. 

18.  Statute  Too  Vague  to  Define  a  Crime,  928. 

19.  Validating  Proceedings  in  Courts  of  De  Facto  Government,  928. 

IV.  Statutes  Relating  to  Rules  of  Evidence  and  Competence  of 

Witnesses,  928. 

1.  Examination  of  Jurors,  928. 

2.  Removal  of  Disability  of  Witness  to  Testify,  929. 

3.  Comparison  of  Writings,  929. 

4.  Conviction  on  Testimony  of  Accomplice,  930. 

5.  Evidence  of  Marriage  to  Sustain  Charge  of  Polygamy,  930. 

6.  Impeachment  of  Witnesses,  930. 

lA  similar  clause,  as  an  inhibition  on  Congress,  is  contained  in  section  9  of  thia 
article, 
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7.  Allowing  Husband  or  Wife  to  Be  a  Witness  Against  the  Other,  930. 

8.  Presumptions  of  OuiU  Arising  from  Evidence,  930. 

V.  Statutes  Relating  to  Punishments  or  Penalties,  931. 

1.  Providing  a  Mitigated  Alternative  Punishment,  931. 

2.  Statutory  Penalty  Replacing  C<mmon4aw  Penalty,  931. 

3.  Increasing  Costs  on  Conviction,  931.  ^ 

4.  Cumulative  Sentences,  931. 

5.  Increasing  Punishment  for  Subsequent  Offenses,  931. 

6.  Affecting  Reductions  in  Imprisonment  for  Good  Conduct,  932. 

7.  Denying  Reductions  of  Sentences  on  Second  Offenses,  933. 

8.  Defining  Degrees  of  Offenses,  933. 

9.  Benefit  of  Acquittal  of  First  Degree  by  Conviction  of  Second,  934 

10.  Changing  Punishment,  934. 

a.  From  Hanging  to  Electrocution,  934. 

6.  From  Death  to  Imprisonment  for  Life,  934. 

c  From  Death  to  Whipping  and  Imprisonment,  935. 

d.  From  Whipping  to  Penitentiary,  935. 

11.  Treatment  of  One  under  Sentence  of  Death,  935. 

12.  Providing  Remedy  for  Enforcement  of  Judgment,  936. 

13.  Releasing  Penalty  Due  to  a  County,  937. 

14.  Prohibiting  Remarriage  of  Guilty  Divorced  Party,  937. 

15.  Making  Mortgagee  in  Possession  Liable  for  Taxes,  937. 
VI.  Statutes  Relating  to  Remedies,  938. 

1.  Affecting  Jurisdiction  of  the  Courts,  938. 

a.  In  General,  938. 

b.  Changing  Place  of  Trial,  938. 

c.  Right  to  Change  Magistrates,  938. 

d.  Rearranging  Jurisdiction  of  Appellate  Court,  939. 

2.  Grand  and  Petit  Jurors,  939. 

a.  Change  in  Number  of  Jurors,  939. 

b.  Selection  and  Summoning  of  Jurors,  939. 

c.  Regulating  Peremptory  Challenges,  939. 

8.  Indictments,  Informations,  and  Complaints,  940. 

a.  Prosecution  by  Information  Instead  of  Indictment,  940. 

b.  Offense  Prior  to  Statute  Included  in  Indictment,  941. 

c.  Indictment  Drawn  under  Old  Statute,  941. 

d.  Authorizing  Conviction  of  Offense  Less  than  That  Charged,  941. 

e.  Amending  Indictments,  942. 
/.  Form  of  Complaint,  942. 

4.  Manner  of  Pleading  Insanity  and  Trial  of  Issue,  942.     . 

5.  Regulating  Order  of  Arguments  of  Counsel,  943. 

6.  Making  Judges  Instead  of  Jurors  Judges  of  the  Law,  943. 

7.  Regulating  Apeals,  943. 


.916  •  CONSTITUTION,  (Am.  I,  sec.  10, 

L  What  Constitutes  a  Bill  of  Attainder 

A  bill  of  attainder  is  a  legislative  Act  which  inflicts  punishment  without 
a  judicial  trial.  If  the  punishment  be  less  than  death,  the  Act  is  termed  a 
bill  of  pains  and  penalties.  Within  the  meaning  of  the  Constitution,  bills 
of  attainder  include  bills  of  pains  and  penalties.  In  these  the  legislative 
body,  in  addition  to  its  legitimate  functions,  exercises  the  powers  and  office 
of  judge ;  it  assumes,  in  the  language  of  the  text-books,  judicial  magistracy; 
it  pronounces  upon  the  guilt  of  the  party,  without  any  of  the  forms  or 
safeguards  of  trial;  it  determines  the  sufficiency  of  the  proofs  produced, 
whether  conformable  to  the  rules  of  evidence  or  otherwise;,  and, it  fixes 
the  degree  of  punishment  in  accordance  with  its  own  notions  of  the 
enormity  of  the  offense. 

Cummings  v.  Missouri,  (1866)  4  Wall  GeneraUy  against   individuals  bills   of 

323,  18  U.  S.  (L.  ed.)  356.  attainder  are  directed,  but  they  may  be 

directed    against    a   whole   class.      Cum- 

Bills  of  attainder,  as  they  are  technic-       mings  v.  Missouri,  (1866)  4  WaJL  324,  18 
ally  called,  are  such  special  Acts  of  legis-       U.  S.   (L.  ed.)   356. 
lation  as  inflict  punishments  or  pains  or 

penalties   upon   persons   supposed   to   be  Absolute     or    conditional    punishment 

guilty  of  high  offenses,  without  any  con-       may  be   inflicted    by   bills   of   attainder, 
viction  in  the  ordinary  course  of  judicial       Cummings  v.  Missouri,    (1866)    4   Wail. 
proceedings.     Anderson  v.  Baker,   (1865)        324,  18  U.  S.   (L.  ed.)   356. 
23  Md.  623. 

M  The  injustice  and  tyranny  which  chax- 

The  term  "  bill  of  attainder  "  is  gem-  acterizes  ex  post  facto  laws  consists  alto- 
erical,  and  embraces  both  bills  of  at-  gether  in  their  retrospective  operation, 
tainder  and  bills  of  pains  and  penalties.  which  applies  with  equal  force,  although 
Drehman  v.  Stifle,  (1869)  8  Wall.  601,  not  exclusively,  to  bills  ,  of  attainder." 
19  U.  S.   (L.  ed.)   508.  Ogden  v.  Saunders,  (1827)  12  Wheat.  266, 

6  U.  S.  (L.  ed.)  606. 

May  affect  life  and  property.— A  bill  of  attainder  may  affect  the  life  of  an 
individual,  or  may  confiscate  his  property,  or  may  do  both. 
Fletcher  v.  Peck,  (1810)  6  Cranch  138,  3  U.  8.   (L.  ed.)   162. 

n.  What  Constitutes  an  Ex  Post  Facto  Law 

1.  General  Definition. — An  ex  post  facto  law  is  one  which  imposes  a  pun- 
ishment for  an  act  which  was  not  punishable  at  the  time  it  was  committed ; 
or  an  additional  punishment  to  that  then  prescribed ;  or  changes  the  rules 
of  evidence  by  which  less  or  different  testimony  is  sufficient  to  convict  than 
was  then  required ;  or,  in  short,  in  relation  to  the  offense  or  its  consequences, 
alters  the  situation  of  a  party  to  his  disadvantage. 

Duncan  t\  Missouri,   (1894)    152  U.  S.  (1882)    107  U.  S.  235,  2  S.  Ct.  443,  27 

382,  14  S.  Ct.  570,  38  U.  S.  (L.  ed.)  485.  U.  S.   (L.  ed.)  506;  Pierce  f>.  Carskadon, 

See  also  the  following  cases:  (1872)    16  Wall.  239,  21  U.  S.    (L.  ed.) 

270;    Cummings    v.    Missouri,    (1866)    4 

United    States.—  Thompson    v.    Utah,  Wall.  325,  18  U.  S.   (L.  ed.)   356;  In  re 

(1898)    170  U.  S.  351,  18  S.  Ct.  620,  42  Murphy,  (1898)  87  Fed.  551. 
U.  S.   (L.  ed.)    1061;  Kring  v.  Missouri, 
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Georgia.—  Spencer  v.  Amy,  (1822)  R. 
M.  Charlt.  178. 

Indiana.—  Strong  v.  State,  (1822)  1 
Blackf.   196. 

Tewas.—  Dawaon  v.  State,  (1851)  6 
Tex.  347;  Holt  v.  State,  2  Tex.  363. 

The  general  teats  for  determining 
whether  a  statute  is  applicable  to  offenses 
committed  prior  to  its  passage  are 
whether  it  made  •  criminal  and  punishable 
any  act  that  was  innocent  when  com- 
mitted, or  aggravated  any  crime  previ- 
ously committed,  or  inflicted  a  greater 
punishment  than  the  law  annexed  to 
such  crime  at  the  time  of  its  commission, 
or  altered  the  legal  rules  of  evidence  in 
order  to  convict  the  offender.  Gibson  v. 
Mississippi,  (1896)  162  U.  S.  589,  16 
S.  Ot.  904,  40  U.  S.    (L.  ed.)    1075. 

The  matter  of  being  a  candidate  being 
a  mere  privilege  and  not  a  right,  an  act 
providing  that  no  person  shall  be  eligible 
to  office  of  president  or  member  of  the 
board  of  commissioners  who  shall,  either 
by  election  or  appointment,  have  held  the 
office  of  president,  or  member  of  the 
board  of  commissioners  for  three  con- 
secutive year 8  within  four  years  immedi- 
ately preceding  the  date  of  the  election, 
is  not  violative  of  section  10,  article  1, 
of  the  Federal  Constitution,  since  an 
ew  post  facto  law  is  one  which  imposes 
a  punishment  for  an  act  which  is  not 
punishable  when  it  was  committed,  or  im- 
poses additional  punishment  or  changes 
the  rules  of  evidence  by  which  less  or 
different  testimony  is  sufficient.  State  *. 
Teasley,  (1915)  194  Ala.  574,  69  So. 
723. 

Retrospective  laws  which  do  not  im- 
pair the  obligation  of  contracts  or  par- 
take of  the  character  of  ex  post  facto 
laws  are  not  condemned  or  forbidden  by 
any  part  of  the  Constitution.  Satterlee 
v.  Matthewson,  (1829)  2  Pet.  410,  7  U.  S. 
(L.  ed.)  458. 

Classification  of  ex  post  facto  laws.— 
"I  will  state  what  laws  I  consider  ew 
post  facto  laws  within  the  words  and  the 
intent  of  the  prohibition.  1st.  Every  law 
that  makes  an  action  done  before  the 
passing  of  the  law,  and  which  was  inno- 
cent when  done,  criminal;  and  punishes 
such  action.     2d.  Every  law  that  aggra- 


vates a  crime,  or  makes  it  greater  than 
it  was  when  committed.  3d.  Every  law 
that  changes  the  punishment,  and  inflicts 
a  greater  punishment  than  the  law  an- 
nexed to  the  crime  when  committed. 
4th.  Every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  different 
testimony  than  the  law  required  at  the 
time  of  the  commission  of  the  offense  in 
order  to  convict  the  offender."  Per 
Chase,  J.,  in  Calder  v.  Bull,  (1798)  3 
Dall.  386,  1  U.  S.  (L.  ed.)  648.  See  also 
Malloy  t\  South  Carolina,  (1915)  237 
U.  S.  180,  35  S.  Ct.  507,  59  U.  S.  (L. 
ed.)  905. 

"  Of  this  case  it  may  be  remarked,  (as 
to  Calder  v.  Bull,  supra)   that  the  only 

Jiuestion  before  the  court  was  whether  a 
aw  of  Connecticut  granting  a  new  hear- 
ing in  a  civil  cause  was  forbidden  as 
being  an  ew  post  facto  law;  and  when  the 
court  determined  that  the  interdict  did 
not  extend  to  civil  statutes  it  decided  the 
cause.  What  was  said,  therefore,  by 
Judge  Chase  as  to  the  kind  of  criminal 
statutes  prohibited  was  fairly  obiter 
dictum.  But  in  the  course  of  his  remarks 
he  mentions  four  classes  of  laws  which 
he  considers  ew  post  facto  within  the 
words  and  intention  of  the  Constitution, 
and  his  classification  has  often  been  re- 
peated by  judges  and  text-writers  in  dis- 
cussing the  subject  Still,  it  may  not  be 
presumptuous  to  say  that  doubts  may  be 
entertained  whether  his  fourth  class  does 
not  include  cases  outside  of  the  prohibi- 
tion, whether  every  law  that  alters  the 
legal  rules  of  evidence  and  receives  differ- 
ent testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offense, 
in  order  to  convict  the  offender,  is  an 
ew  post  facto  law.  Mr.  Bishop  declines  to 
assent  to  it,  and  Chief  Justice  Beasley 
mentions  it  with  a  'perhaps; '  and  it  is 
easy  to  see  that  it  may  intrench  too  far 
upon  legislative  control  over  mere 
methods  of  procedure.  But  it  is  plain 
that  Judge  Chase's  classes  extend  much 
beyond  Blackstone's  expression.  It  seems 
to  me,  also,  that  Judge  Chase  did  not 
consider  his  classes  as  exhaustive,  for  he 
closes  them  with  the  remark  that  '  all 
these  and  similar  laws  are  manifestly  un- 
just and  oppressive/  an  allusion,  doubt- 
less, to  the  characteristics  by  which  he 
had  formulated  his  rules."  Moore  f. 
State,    (1881)    43  N.  J.  L.  216. 


2.  Decisions  of  Courts. —  The  constitutional  prohibition,  as  its  terms 

indicate,  is  directed  against  legislative  action  only,  and  does  not  reach 

erroneous  or  inconsistent  decisions  by  the  courts. 

reached  by  this  provision.     Ross  V.  Ore- 
gon, (1913)  227  U.  S.  150,  33  S.  Ct.  220, 


Frank  v.   Mangum,    (1915)    237   U.   S. 
309,  35  S.  Ct.  582,  59  U.  S.  (L.  ed.)  969. 

Legislative  and  not  judicial   acts   are 


57  U.  S.    (L.  ed.)   458,  Ann.  Cas.  1914C 
224. 
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Construction  of  statute  by  state  court. —  This  provision  of  the  Constitution 
according  to  the  natural  import  of  its  terms,  is  a  restraint  upon  legislative 
power,  and  concerns  the  making  of  laws,  not  their  construction  by  the 
courts. 


Robs  v.  Oregon,  (1913)  227  U.  S.  150, 
33  S.  Ct.  220,  57  U.  S.  (L.  ed.)  458, 
Ann.  Cas.  1914C  224. 

The  construction  by  the  state  court 
that  a  statute  under  which  a  person  has 


been  convicted  is  prospective  only,  will 
be  followed  in  a  federal  court  on  the  ques- 
tion whether  or  not  the  statute  is  an 
em  post  facto  law.  In  ire  Jaefrne,  (1888) 
35  Fed.  357. 


8.  LawB  Relating  to  Grimes  and  Penalties. —  Ex  post  facto  laws  relate 
to  penal  and  criminal  proceedings  which  impose  punishments  and 
forfeitures,  and  not  to  civil  proceedings  which  affect  private  rights 
retrospectively. 


Watson  !?.  Mercer,  (1834)  8  Pet.  110, 
8  U.  S.  (L.  ed.)  885.  See  also  the  fol- 
lowing cases: 

United  States.-*-  Kentucky  Union  Co. 
v.  Kentucky,  (1911)  219  U.  S.  140,  31 
S.  Ct.  171,  55  U.  S.  (L.  ed.)  137;  Flor- 
entine v.  Barton,  (1864)  2  Wall.  210, 
17  U.  S.  (L.  ed.)  783;  Carpenter  v. 
Pennsylvania,  (1854)  17  How.  456,  15 
U.  S.  (L.  ed.)  127;  In  re  Sawyer,  (1888) 
124  U.  S.  219,  8  S.  Ct.  482,  31  U.  S.  (L. 
ed.)  402;  Locke  v.  New  Orleans,  (1866)  4 
Wall.  173,  18  U.  S.  (L.  ed.)  334;  Calder  V. 
Bull,  (1798)  3  Dall.  393,  1  U.  S.  (L.  ed.) 
648;    Society,    etc.,    r.    Wheeler,    (1814) 

2  Gall.  105,  22  Fed.  Cas.  No.  13,156. 
Alabama. —  Holman    v.    Norfolk    Bank, 

(1847)  12  Ala.  417;  EUiott  v.  Mayfleld, 
(1842)  4  Ala.  423;  Bloodgood  v.  Cam- 
mack,  (1834)  5  Stew.  &  P.  280;  Aldridge 
v.  Tuacumbia,  etc.,  R.  Co.,  (1832)  2 
Stew,  &  P.  199. 

Arkansas. —  State  v.  Kline,  (1861)  23 
Ark.  587. 

Connecticut. —  Bridgeport  v.  Hubbell, 
(1824)  5  Conn.  240. 

Georgia.—  White  v.  Wayne,  (1807)  T. 
U.  P.  Charlt.  (Ga.)  100;  Welborn  V. 
Akin,  (1871)  44  Ga.  420;  Boston  V. 
Cummins,  (1854)  16  Ga.  106;  Tucker  v. 
Harris,  (1853)  13  Ga.  1;  Wilder  v.  Lump- 
kin,  (1848)    4  Ga.  209. 

Idaho. —  8hepherd  v.  Grimmett,  (1892) 

3  Idaho  409,  31  Pac.  793. 

Illinois. —  Coles  v.  Madison  County, 
(1826)   1  111.  156. 

Iowa, —  Drake  v.  Jordan,  (1887)  73  la. 
707,  34  N.  W.  653;  McLane  v.  Bonn, 
(1886)  70  la.  752,  30  N.  W.  478. 


Kentucky. —  Fisher  v.  Cockerill,  (1827) 
5  T.  B.  Man.  133;  Henderson,  eta,  B. 
Co.  v.  Dickerson,  (1856)  17  B.  Mon. 
177. 

Louisiana. —  New  Orleans  v.  Cordevi- 
olle,  (1858)  13  La.  Ann.  268;  Munici- 
pality No.  One  v.  Wheeler,  (1855)  10  La. 
Ann.  745. 

Maryland. —  Grinder  v.  Nelson,   (1850) 
9  Gill  299. 
Massachusetts. — Locke  v.  Dane,   (1812) 

9  Mass.  360. 

Michigan. —  Scott  v.  Smart,  (1849)  1 
Mich.  302. 

Missouri. —  Ew  p.  Bethurum,  (1877) 
66  Mo.  545. 

New  Jersey. —  Moore  v.  State,  (1881*) 
43  N.  J.  L.  214;  State  v.  Reed,  (1864) 
31  N.  J.  L.  133. 

New  York.—  Burch  v.  Newbury,  (1852) 

10  N.  Y.  391;  Southwick  v.  Southwick, 
(1872)  49  N.  Y.  520;  Bay  v.  Gage, 
(1862)   36  Barb.  449. 

Pennsylvania. —  Grim  v.  Weissenberg 
School  Dist.,  (1868)  57  Pa.  St.  435;  Com. 
v.  Lewis,   (1814)   6  Binn.  (Pa.)  271. 

Rhode  Island.SUite  v.  Paul,  (1858) 
5  R.  I.  190. 

South  Carolina. — Callahan  t>.  Callahan, 
(1891)  36  S.  C.  464;  Byrne  v.  Stewart, 
(1812)    3  Desaua.  477. 

Tewas. —  Bender  v.  Crawford,  (1870) 
33  Tex.  750;  De  Cordova  <?.  Galveston, 
(1849)   4  Tex.  470. 

Vermont.—  State  «?.  Welch,  (1891)  66 
Vt.  50,  25  Atl.  90. 

Virginia.—  Danville  v.  Pace,  (1874)  25 
Gratt.  9. 
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This  provision:  cannot  be  evaded  by  the  witness,  and  the  remedy  is  quite  Btring- 

form  in  which  the  power  of  the  state  is  ent,  yet  in  every  other  particular  it  is 

exerted.     Cummingg  *.  Missouri,   (1866)  essentially    a   civil    action.      Willetts    c. 

4  Wall.  329,  18  U.  S.    (L.  ed.)   356.  Jeffries,  (1870)  5  Kan.  470. 


Sight  of  action  for  tort —  A  law  affect- 
ing the  right  to  maintain  a  civil  action 
to  recover  damages  for  a  tort  or  taking 
it  away  is  not  an  ew  post  facto  law. 
Eastman  v.  Clackamas  County,  (1887) 
32  Fed.  31. 

A  statute  permitting  recovery  of  the 
value  of  betterments  made  on  land  by  a 
person  from  whom  land  is  recovered  in 
an  action  of  ejectment,  while  retrospec- 
tive in  its  operation  and  impairing  vested 
rights  under  existing  laws,  is  not  repug- 
nant to  any  provision  in  the  Constitu- 
tion of  the  United  States.  Albee  v.  May, 
(1834)  2  Paine  (U.  S.)  74,  1  Fed.  Cas. 
No.   134. 

A  statute  ordering  a  new  trial  of  an 
inquisition  to  ascertain  damages  on  con- 
demnation of  land  for  a  railroad  is  not 
assailable  as  an  ew  post  facto  law.  Balti- 
more, etc.,  R.  Co.  i?.  Nesbit,  (1860)  Id 
How.  402,  13  U.  S.   (L.  ed.)   472. 

A  bastardy  proceeding  is  civil  and  not 
criminal,  and  a  statute  relating  thereto 
is  not  an  ecc  post  facto  law.  While  the 
action  is  prosecuted  in  the  name  of  the 
state,  on  the  relation  of  the  prosecuting 


Relief  from  liability  for  acts  done 
under  military  authority. —  A  provision 
of  the  Missouri  constitution  that  "no 
person  shall  be  prosecuted  in  any  civil 
action  for  or  on  account  of  any  act  by 
him  done,  performed,  or  executed,  after 
the  first  of  January,  one  thousand  eight 
hundred  and  sixty-one,  by  virtue  of  mili- 
tary authority  vested  in  him  by  the  gov- 
ernment of  the  United  States,  or  that  of 
this  state  to  do  such  acts,  or  in  pursu- 
ance to  orders  received  by  him  from  any 
person  vested  with  such  authority;  and 
if  any  action  or  proceeding  shall  have 
heretofore  been,  or  shall  hereafter  be, 
instituted  against  any  person  for  the 
doing  of  any  such  act,  the  defendant  may 
plead  this  section  in  bar  thereof/'  was 
held  not  to  be  a  bill  of  attainder.  Dreh- 
man  «.  Stifle,  (1869)  8  Wall.  596,  19 
U.  S.  (L.  ed.)  508.  See  also  Clark  v. 
Dick,  (1870)  1  Dill.  (U.  S.)  8,  5  Fed. 
Cas.  No.  2,818. 

A  state  statute  providing  for  the  de- 
portation of  slaves  brought  into  the  state 
before  a  certain  period  was  held  to  be 
neither  criminal  nor  penal  in  its  opera- 
tion, and  therefore  could  not  properly  be 
•  called  an  ew  post  facto  law.  Matter  of 
Perkins,  (1852)  2  Cal.  440. 


4.  Making-  Innocent  Acts  Criminal. — An  ex  post  facto  law  is  one  which 
renders  an  act  punishable  in  a  manner  in  which  it  was  not  punishable  when 
it  wfes  committed.  Such  a  law  may  inflict  penalties  on  the  person,  or  may 
inflict  pecuniary  penalties  which  swell  the  public  treasury.  The  legislature 
is  then  prohibited  from  passing  a  law  by  which  a  man's  estate,  or  any  part 
of  it,  shall  be  seized  for  a  crime  which  was  not  declared,  by  some  previous 
law,  to  render  him  liable  to  that  punishment. 

Fletcher  «?.  Peck,  (1810)  6  Cranch  138,  3  U.  S.  (L.  ed.)  162.  See  also  Bennett  f>. 
Boggs,  (1830)  Baldw.  (U.  S.)  60,  3  Fed.  Cas.  No.  1,319. 


5.  Altering  Legal  Rules  of  Evidence. —  A  law  which  alters  the  legal 
rules  of  evidence,  and  receives  testimony  less  or  other  than  the  law  required 
at  the  time  of  the  commission  of  the  offense,  in  order  to  convict  the  offender, 
is  an  ex  post  facto  law,  within  the  prohibition  of  the  Constitution. 


State  t.  Bond,  (1856)  4  Jones  L.  (N. 
C.)  11,  holding  that  a  statute  providing 
that  "  every  species  of  unlawful  trading 
with  a  slave,  which  is  forbidden  by  this 
chapter,  shall,  when  done  by  the  agent  or 
manager  of  another  in  the  course  of  the 


business  in  which  he  is  employed,  be 
deemed  to  have  been  done  by  tne  consent 
and  command  of  his  principal  or  em- 
ployer, unless  the  contrary  be  proved." 
was  ew  post  facto  as  to  a  previous  offense. 
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A  statute  which  permits  different  testi-  facto,    Galloway  t>.  State,   (1880f  7  Tex. 

mony  to  sustain  a  conviction  from  what  App.    585.     See    also   Johnson    v.    State, 

would  have  been  held  sufficient  for  that  (1884)     16    Tex.    App-    410;    Valeeco    a 

purpose  under  pre-existing  laws  is  ew  post  State,  (1880)  9  Tex.  App.  77. 

6.  Relating  to  Punishment  or  Penalty. —  A  statute  which  mitigates  the 
rigor  of  the  law  in  force  at  the  time  the  crime  was  committed  cannot  be 
regarded  as  ex  post  facto  with  reference  to  that  crime. 

Rooney  v.  North  Dakota,    (1005)    196  it    relates,    and    which    were    committed 

U.  S.  324,  25  S.  Ct.  264,  49  U.  S.  (L.  ed.)  prior  to  its  enactment,  dispunishable.    It 

494,  3  Ann.  Gas.  76.  does  not  inflict  any  greater  punishment 

than    was   before    prescribed;    it    is    not 

A  statute  which  lessens  the  punishment  therefore  ew  post  facto;  it  only  author- 
applicable  when  an  offense  was  committed  izes  a  mitigation  of  a  penalty ;  it  is 
is  not  ex  post  facto  in  a  legal  sense.  therefore  an  act  of  clemency  which  vio- 
State  v.  King,   (1873)    69  N.  C.  419.  lates  no  right,  but  grants  a  privilege  to  a 

convicted     party.       Dolan     v.     Thomas, 

A    mere     remedy     which     ameliorates  (1866)   12  Allen  ((Mass.)  421. 
punishment  and  inures  solely  to  the  bene- 
fit of  the  party  to  be  punished  cannot  be  Must   be    clearly    a    mitigation. —  Any 
considered    as    coming    within    the    pro-  radical  change  which  affects  the  mode  or 
hibition  of  retroactive  or  ew  post  facto  degree    of    punishment    should    be    con- 
laws;    and   this   is    particularly    obvious  demned  as  ew  post  facto  and  unconstitu- 
where   the   party   himself   has   it   in   his  tional,  unless  clearly  and  indisputably  a 
power  to  decline  the  ameliorated  punish-  mitigation    of    the    former    punishment 
ment  and  elect  to  be  punished  under  the  Murray  v.  State,  (1876)   1  Tex.  App.  429. 
law  as  it  was  when  the  crime  was  com- 
mitted.    Mclnturf   v.   State;    (1886)    20  Where  a  chance  is  made  in  the  man- 
Tex.  App.  353.  ner  of  the  punishment,  if  the  change  be 

of  that  nature  which  could  not  possibly 

A    statute  which   provides   that,   in   a  be  regarded  in  any  other  light  than  that 

certain  class  of  cases,  instead  of  a  fixed  *  of    mitigation    of    punishment,    the    act 

and  inflexible  rule  of  punishment,  which  would  not  be  em  post  facto  where  made 

could    not    be    modified    or    varied,    the  applicable   to    offenses   committed    before 

court  has  authority  to  substitute  a  milder  its  passage.    People  *.  Hayes,  (1894)   140 

sentence,  is  not  a  violation  of  any  right  N.  Y.  492,  35  N.  E.  951,  37  Am.  St.  Rep. 

or  privilege  of  an  accused  party,  nor  does  572,  23  L.  R.  A.  830,  affirming  (1893)  70 

it  render  the  class  of  offenses  to  which  Hun  111,  24  N.  Y.  S.  194. 

Inflicting  greater  punishment. —  Any  law  which  was  passed  after  the  com- 
mission of  the  offense  for  which  the  party  is  being  tried  is  an  ex  post  facto 
law  when  it  inflicts  a  greater  punishment  than  the  law  annexed  to  the  crime 
at  the  time  it  was  committed  or  when  it  alters  the  situation  of  the  accused 
to  his  disadvantage. 

Medley,  Petitioner,    (1890)    134  U.  S.  (1866)    40  Ala.   53;   Johnson  v.  People, 

171,  10  S.  Ct.  384,  33  U.  S.   (L.  ed.)  835.  (1898)  173  111.  133,  59  N.  E.  321;  Wilson 

See   also  La  Porte  v.   State,    (1913)    14  c.  Ohio,  etc.,  R.  Co.,   (1872)   64  I1L  546; 

Ariz.  530,  132  Pac.  563;  Moore  t?.  State,  Lynn  v.  State,  (1896)  84  Md.  78. 

7.  Relating  to  Matters  of  Procedure. — A  law  cannot  be  considered  out- 
side the  rule  as  an  ex  post  facto  law  merely  because  it  might  be  considered 
a  matter  of  procedure  if  it  substantially  affects  the  rights  of  the  accused. 

Kring  v.  Missouri,  (1882)  107  U.  S.  inal  a  right  to  be  tried,  in  all  respects, 
232,  2  S.  Ct  443,  27  U.  S.   (L.  ed.)   506.       by    the    law    in    force    when    the    crime 

charged   was    committed.     The   mode  of 

"The  inhibition  upon  the  passage  of  trial  is  always  under  legislative  control, 
«*  post  facto  laws  does  not  give  a  crim-      subject   only  to   the   condition   that  the 
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legislature  may  not,  under  the  guise  of  No  deprivation  of  substantial  rights.— 

establishing  modes  of  procedure  and  pre-  "  It  is  well  settled  that  a  person  accused 

scribing    remedies,    violate    the    accepted  of  crime  is  not  entitled,  of  right,  to  be 

principles  that  protect  an  accused  person  tried  in  the  exact  mode,  in  all  respects, 

against  ex  post  facto  enactments."     Gib-  .that  may  be  prescribed   at   the   time   of 

son  v.  Mississippi,  (1806)    162  U.  S.  500,  the  commission   of  said  crime,  and  thai 

10  S.  Ct.  904,  40  U.  6.   (L.  ed.)    1075.  he  is  not  entitled,  of  right,  to  be  tried 

before   the   court  having   jurisdiction   of 

•     tt»«  *vKiAA+;,*n  +i»«+  i«*.  .„«;—+  »*.  .»,».*  tne  crime  when  committed,  but  that  the 

wEE  S   ^<Jlt.f^.^L?^^,n       But  it  is  equally  well   settled  that  the 
because   in   these   matters   there    are   no       ,  _  „i„u.« ~*„,Z-    ««^^^+    ;«    +v« '  — A. 

vested    rights.      Statutes    of    the    latter  l™'  ,*l  g  ,?T7f  T^L?*.  «1  !Su 

i.:_j  _.«  v.  -.„„i;„,i  *„ „ji__  «_*i„«o  rase  of  the  authority  to  regulate  the  mode 

kind  may  be  applied  to  pending  actions  .   f          ^^  whel4by   ^  to  determine 

without  giving   just   cause   of   complaint  7?   jm*™*»"«    w»«;»wj    «"»»    «« „  ^ 

f«  nT^  «?if«o-      p-Dr!  «    p!J^fifiQ\  tne  court  wherein  a  crime  shall  be  prose- 

fti^LS^SS?"  g  '    °  cuted   dePrive   the    accu9ed    of   any   sub- 

iui  juass.  aav.  stantial  rights  which  he  possessed  when 

the   crime  was  committed,   or   add   any- 

It  is  entirely  competent  for  the  legis-  thing  to  the  burdens  and  penalties  which 

lature  to  change  the  manner  of  criminal  were  then  imposed  upon  him  with  respect 

trials,  regardless  of  the  time  of  the  com-  thereto.    This  distinction  was  fully  recog- 

mission   of  the  offense  or  time  of  trial,  nized  in  Kring  v.  Missouri,    (1882)    107 

without  making  the  Act  prescribing  such  U.    8.   231;    Thompson    v.   Utah,    (1898) 

changes   obnoxious  to   the   constitutional  170  U.  S.   343;   State  t\  Ardoin,    (1899) 

inhibition.     State  v.   Carter,    (1881)    33  51    La.    Ann.    169;     State    v,    Fourchy. 

La.  Ann.  1214.  (1902)    106  La.  749,  31  So.  825. 

8.  Date  Offense  Committed. —  The  term  ex  post  facto  necessarily  implies, 
a  fact  or  act  determined,  after  which  the  law  in  question  is  passed. 
Whether  it  is  ex  post  facto  or  not  relates,  in  criminal  cases,  to  which  alone 
the  phrase  applies,  to  the  time  at  which  the  offense  charged  was  committed. 
If  the  law  complained  of  was  passed  before  the  commission  of  the  act  with 
which  the  prisoner  is  charged,  it  cannot,  as  to  that  offense,  be  an  ex  post 
facto  law.  If  passed  after  the  commission  of  the  offense,  it  is  as  to  that 
ex  post  facto,  though  whether  of  the  class  forbidden  by  the  Constitution 
may  depend  on  other  matters.  But  so  far  as  this  depends  on  the  time  of  its 
enactment,  it  has  reference  solely  to  the  date  at  which  the  offense  was  com- 
mitted to  which  the  new  law  is  sought  to  be  applied.  No  other  time  or 
transaction  but  this  has  been  in  any  adjudged  case  held  to  govern  its  ex 
post  facto  character. 

Kring  v.  Missouri,    (1882)    107  U.   S.  225,  2  S.  Ct.  443,  27  U.  S.   (L.  ed.)  506. 

9.  Statutes  Valid  as  to  Subsequent  Offenses. —  Though  a  state  statute 
may  be  invalid  as  an  ex  post  facto  law  if  given  a  retrospective  operation,  it 
is  nevertheless  valid  as  to  all  offenses  committed  since  its  enactment. 

Jaehne  p.  New  York,  (1888)  128  U.  S.  Y.  262,  16  N.  E.  68;  Bittenhaus  v.  John- 
190,  9  8.  Ct.  70,  32  U.  S.  (L.  ed.)  398.  ston,  (1896)  92  Wis.  5&4,  66  N.  W.  806. 
See  also  People  v.  O'Neil,   (1888)    109  N.       32  L.  B.  A.  380. 
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m.  Statutes  Relating  to  Offenses 
1.  Effect  of  Repeals  and  Amendments  —  Repeal  of  statute  without  Bav- 
ins clause. —  When  a  statute  has  been  repealed  without  making  any  pro- 
vision, by  way  of  saving  or  otherwise,  by  which  the  punishment  therein 
prescribed,  or  any  other,  could  be  legally  visited  upon  those  who  had  pre- 
viously been  guilty  of  that  offense,  the  effect  of  the  repeal  is  to  leave  no- 
sanction  or  punishment  for  that  crime  which  is  applicable  to  such  pre- 
vious offenders  and  a  person  accused  of  such  an  offense  cannot  be  convicted 
under  a  substitute  statute. 

State  v.  Daley,    (1860)    29   Conn.  275.  gregation  of  the  rule  in  force  when  the 

See   also   Wilson    v.   Ohio,    etc.,    R.    Co.,  offense     was     committed.       Flaherty     c. 

(1872)  64  111.  542;  Roberts  v.  State,  Thomas,  (1866)  12  Allen  (Mass.)  428. 
(1815)   2  Overt.   (Tenn.)   423. 

Punishment  not  relaxed. —  When  an  of- 

When  aggravation  of  punishment  pre-  fense  under  a  certain  statute  was  corn- 
scribed. — When  an  old  rule  of  punish-  mitted  before  its  amendment  a  prosecu- 
ment  has  been  superseded  and  repealed,  tion  cannot  be  sustained  under  the  orig- 
without  any  saving  of  prosecutions  pend-  inal  statute,  nor  under  the  amendment, 
ing  or  offenses  already  committed,  the  when  it  did  not  operate  to  relax  or  remit 
superseding  statute  could  not  constitu-  some  part  of  the  punishment  prescribed 
tion  ally  apply  to  such  cases  when  it  es-  by  the  Act  to  which  it  is  amendatory, 
tabliahes  a  new  rule  of  punishment  in  ag-  State  t?.  McDonald,  (1874)  20  Minn.  136. 

Statute  saving  the  operation  of  repealed  statutes —  Under  a  statute  provid- 
ing that  "  the  repeal  of  any  law  creating  a  criminal  offense  does  not  con- 
stitute a  bar  to  the  indictment  or  information  and  punishment  of  an  act 
already  committed  in  violation  of  the  law  so  repealed,  unless  the  intention 
to  bar  such  indictment  or  information  and  punishment  is  expressly  declared 
in  the  repealing  Act,"  an  offender  is  to  be  punished  under  the  law  relating 
to  the  offense  as  it  existed  at  the  time  of  the  commission  of  the  crime, 
though  a  substitute  to  that  statute  in  terms  repealed  it. 

People  v.  McNulty,  (1892)  93  Cal.  427,  The  saving  clause  of  a  repealing  statute 

26  Pac.  597,  29  Pac.  61.  See  also  John-  is  in  no  sense  an  ex  post  facto  law,  as  a 
son  v.  People,  (1898)  173  111.  133,  50  person  is  not  punished  under  that  clause, 
N.  £.  321;  State  v.  Smith,  (1895)  62  but  under  the  law  as  it  existed  at  the 
Minn.  540,  64  N.  W.  1022.  time  he  committed  the  offense.    People  * 

Maxwell,  (1894)  83  Hun  157,  31  N.  Y.  S. 

564. 

Effect  of  amendment  of  statute. —  At  the  time  an  offense  of  carrying  con- 
cealed weapons  was  alleged  to  have  been  committed  the  statute  did  not  pro- 
hibit one  who  had  good  and  sufficient  reason  to  apprehend  an  attack  from 
carrying  concealed  weapons.  Before  trial  the  statute  was  amended  by 
striking  out  the  words  "  having  good  and  sufficient  reason  to  apprehend  an 
attack,"  and  without  any  saving  clause  changed  without  mitigating  the 
punishment  for  the  offense.    It  was  held  that  the  defendant  could  not  be 
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punished  for  the  offense  under  the  original  statute,  and  that  the  amended 
Act  operated  as  an  ex  post  facto  law. 

Lindzey  v.  State,   (1888)  66  Miss.  543,  5  So.  99,  7  Am.  St.  Rep.  674. 

2.  Continuing  Offense. —  A  statute  which  declares  that  the  father  of  an 
illegitimate  child,  whether  begotten  before  or  after  the  taking  effect  of  the 
statute,  who  neglects  or  refuses  to  contribute  reasonably  to  the  support 
and  maintenance  of  such  child,  shall  be  guilty  of  a  misdemeanor,  is  not 
invalid  as  ex  post  facto,  as  it  punishes  for  failing  subsequently  to  maintain 
and  support  a  child  previously  begotten  or  born. 

Com.  v.  Callaghan,   (1916)   223  Mass.  150,  111  N.  £.  773. 

3.  Carrying  Out  Agreement  Made  before  Enactment  of  Statute. — When 
a  corporation  is  charged  with  a  violation  of  a  state  anti-trust  act,  and  it 
appears  that,  since  the  act  was  passed  it  has  been  carrying  out  agreements 
entered  into  by  its  predecessor  before  the  passage  of  the  act,  the  statute 
is  not  an  ex  post  facto  law. 

Waters-Pierce  Oil  Go.  v.  Texas,    (1909)    212  U.  8.  86,  29  S.  Gt.  2&0,  53  U.  8. 

(L.  ed.)  417. 

4.  Extending  Period  of  Limitation. — A  law  enlarging  or  repealing  a 
statutory  bar  against  criminal  prosecutions  may  apply  as  well  to  past  as  to 
future  cases  if  its  terms  include  both  classes,  and  in  any  case  where  a 
right  to  acquittal  has  not  been  absolutely  acquired  by  the  completion  of 
the  period  of  limitation,  that  period  is  subject  to  enlargement  or  repeal 
without  being  obnoxious  to  the  constitutional  prohibition  against  ex  post 
facto  laws. 

Com.  v.  Duffy,  (1880)  96  Pa.  St.  514.  law  as  applied  to  an  offense  barred  at 

the  time  of  the  enactment  of  the  statute. 

When   prosecution   already   barred.— A  Moore  v.  State,  (1881)   43  N.  J.  L.  204, 

statute  extending  the  time  within  which  reversing  State  ©.  Moore,    (1880)    42  N~ 

prosecutions  might  be   commenced   from  J.    L.    208.      See    also    People    f.    Lord, 

two  to  five  years  from  the  time  of  com-  (1877)    12   Hun    (N.   Y.)    282;    State  V. 

mitting  the  offense  is  an  em  post  facto  Sneed,    (1860)    25  Tex.  Supp.  66. 

5.  Failure  to  Out  Drain  Through  Railroad  Embankment.— A  statute 
penalizing  the  failure  of  a  railroad  company  to  cut  a  drain  through  an 
embankment  is  not  ex  post  facto  as  to  an  embankment  built  before  the 
enactment  of  the  statute,  as  the  statute  subjects  the  company  to  a  penalty 
not  because  of  the  manner  in  which  it  originally  constructed  the  embank- 
ment but  because  after  that  time  it  maintained  the  embankment  in  a 
manner  prohibited  by  the  Act. 

Chicago,  etc.,  R.  Co.  v.  Tranbarger,  (1915)  238  U.  S.  67,  35  S.  Ct  678,  59  U.  S. 
(L.  ed.)   1204. 
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6.  Regulating  Practice  of  Professions. — A  person  who  has  once  engaged 
in  the  practice  of  medicine  and  has  been  licensed  to  do  so  cannot  object  to 
the  statutory  proceedings  of  a  medical  board  to  determine  his  qualifications 
to  practice  medicine,  on  the  ground  that  the  statute  is  in  the  nature  of  an 
ex  post  facto  law,  when  the  statute  does  not  attempt  to  punish  him  for  any 
past  offense,  and  in  the  most  extreme  view  can  only  be  considered  as  requir- 
ing continuing  evidence  of  his  qualifications  as  a  physician  or  surgeon. 

Reetz  v.  Michigan,    (1903)    188   U.   S.  ate  upon  a  person  convicted  of  a  felony 

509,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.)  563.  prior   to    the   enactment   of   the   statute, 

.  Hawker  v.  New  York,   (1898)    170  U.  S. 

A  statute  prescribing  qualifications  for  190,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.)  1002, 

all   persons   proposing   to   practice   medi-  affirming  People  t?.  Hawker,    (1897)    152 

cine  and  surgery  is  not  an  ex  post  facto  N.  Y.  238,  46  N.  E.  607. 
law.     Fox  v.  Territory,   (1884)    2  Wash. 

Ter.  300,  5  Pac.  603.  Regulating    practice    of    dentistry. — A 

statute  which  provides  that  it  shall  be 

Refusing    or    revoking  .  certificates    of  unlawful  for  any  person    (except  physi- 

qualification    to    practice    medicine. — An  cians  and  surgeons)  to  engage  in  the  prac- 

Ohio  statute  which  authorizes  the  medical  tice  of  dentistry,  "  unless  such  person  has 

board,  for  the  causes  therein  mentioned,  to  graduated   and  received  a  diploma  from 

refuse  or  revoke  certificates  of  qualifies-  the    faculty    of    a    reputable    institution 

tion    required   of   physicians   before   they  where  this  specialty  is  taught,"  or  shall 

are  entitled  to  practice  in  that  state  is  have  obtained  a  certificate  from  a  board  of 

not  in  conflict  with  this  clause  which  pro-  examiners  duly  appointed  and  authorized 

hibits  the  passage  by  any  state  of  ex  post  by  the  provisions  of  this  Act  to  issue  such 

facto  laws  and  bills  of  attainder.    France  certificate,   excepting  those   persons  who 

«?.  State,  (1897)  57  Ohio  St.  20,  47  N.  £.  "have    been   engaged    in    the    continuous 

1041.  practice  of  dentistry  in  this  state  for  three 

years  or  over  at  the  time  or  prior  to  this 

One  convicted  of  felony  prohibited  from  Act,"  is  invalid  as  an  ex  post  facto  law 

practicing. — A     statute     providing     that  as   applied  to   a  person  engaged   in   the 

"  any  person  who    *    •    »    after  convic-  practice  of  dentistry  at  the  time  the  Act 

tion  of  a  felony  shall  attempt  to  practice  was  passed,  but   for  a  less  period   than 

medicine,  or  shall  so  practice,     *     *     *  three  years.    Com.  c.  Wasson,  (Pa.  1882) 

shall  be  guilty  of  a  misdemeanor,"  is  not  3  Crim.  L.  Mag.  726. 
an  ex  post  facto  law  when  made  to  oper- 

7.  Disbarment  of  Attorney  by  Civil  Suit. — A  state  statute  which  author- 
izes the  disbarment  of  an  attorney  by  means  of  a  civil  suit,  in  addition  to 
the  criminal  prosecution  already  provided  for  the  accomplishment  of  that 
end,  is  objectionable  as  an  ex  post  facto  law,  as  applied  to  one  who  could 
only  have  been  disbarred  upon  and  after  conviction,  when  offenses  with 
which  he  was  charged  were  said  to  have  been  committed. 

State  v.  Fourchy,  (1902)   106  La.  750,  31  So.  325. 

.  8.  Tax  on  Occupation. —  A  state  statute  imposing  a  tax  upon  a  certain 
occupation,  and  making  it  an  offense  to  fail  to  pay  the  tax,  is  not  an  ex 
post  facto  law ;  it  does  not  relate  to  any  act  or  acts  done  prior  to  its  passage, 
but  only  to  the  pursuance  of  a  designated  occupation  after  the  commence- 
ment of  the  year  following  the  passage  of  the  Act  by  one  who  has  failed  to 
pay  the  tax  imposed  for  the  year  in  which  he  engages  in  that  occupation. 

Kehrer  t\  Stewart,  (1903)   117  Ga.  969,  44  S.  E.  854. 
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9.  Prohibiting  Manufacture  and  Sale  of  Liquor.— A  statute  prohibiting 
the  manufacture  and  sale  of  intoxicating  liquors  is  not  an  ex  post  facto 
law. 

Cantine  t;.  Tillman,  (1803)  54  Fed.  972. 

10.  Determining  Fitness  to  Carry  on  Liquor  Business. — A  municipal 
ordinance  regulating  the  issue  of  liquor  dealers'  licenses  and  providing  in 
part  that  "  as  a  police  measure  for  the  suppression  of  public  vice,  immoral- 
ity, and  crime,  no  license  shall  be  granted  under  this  section,  upon  the 
recommendation  of  citizens  or  otherwise,  to  any  person  who  has  been  con- 
victed of  felony,  or  to  any  person  who  has  carried  on,  is  carrying  on,  or  is 
about  to  carry  on  the  business  of  selling  or  furnishing  spirituous,  malt,  or 
fermented  liquors  or  wines  in  any  dance-cellar  or  dance-hall,  or  in  any 
place  where  females  are  suffered  or  procured  to  wait  or  attend  in  any  man- 
ner on  any  person,  and  wherein  also  any  musieal,  theatrical,  or  other  public 
exhibition  or  performance  is  exhibited  or  performed,  or  in  connection  with 
any  resort  for  lewd,  immoral,  or  unlawful  purposes, ' '  punishes  no  past  act 
committed,  done,  or  suffered  to  be  done.  It  simply  furnishes  a  standard 
applicable  to  all  persons,  by  which  their  fitness  to  conduct  a  business  in 
itself  dangerous  to  the  morals  and  good  order  of  the  city  shall  be  measured. 

Foster  v.  Police  Com'rs,  (1894)   102  Cal.  488,  37  Pac.  763,  41  Am.  St.  Rep.  194. 

11.  Ordinance  Passed  After  Issuance  of  License. —  When  a  person  has 
procured  a  license  to  carry  on  the  business  of  retailing  spirituous  liquors, 
an  ordinance  passed  after  the  issuance  of  the  license  forbidding  the  keeping 
open  of  taverns  after  ten  o'clock  at  night  is  not  an  ex  post  facto  law  as  to 
an  offense  committed  after  its  enactment. 

State  t>.  Isabel,  (1888)  40  La.  Ann.  340,  4  So.  1. 

12.  Remedying  Defect  in  Unconstitutional  Statute.— A  statute  to 
remedy  the  defect  in  a  prior  statute,  unconstitutional  for  failing  to  provide 
for  trial  by  jury,  can  be  given  no  retroactive  operation. 

Com.  t\  Edwards,  (1840)  0  Dana  (Ky.)  447. 

13.  Repeal  of  Amnesty  Act. —  An  ordinance  of  a  state  constitutional 
convention  repealing  an  amnesty  Act  was  substantially  an  ex  post  facto  law, 
as  it  made  criminal  what  before  the  ratification  was  not  so,  and  took  away 
a  vested  right  of  immunity. 

State  c.  Keith,  (1869)   63  N.  C.  140. 
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14.  Prescribing  Test  Oaths. —  Provisions  in  a  state  constitution  prescrib- 
ing certain  test  oaths  relating  to  the  commission  or  noncommission  of  past 
offenses  as  a  condition  to  the  right  to  hold  any  office  under  the  state,  and  to 
practice  or  follow  certain  professions  and  callings,  were  held  to  be  invalid. 
The  provisions  in  effect  imposed  punishments  for  acts  which  were  not 
offensive  at  the  time  committed,  and  attached  additional  punishment  to 
acts  which  were  offenses  at  the  time  committed. 

1?.  Carakadon,  (1872)  16  WalL  284,  21 
U.  S.  (L.  ed.)  276,  reversing  (1870)  4 
W.  Va.  234.  See  also  Lynch  v.  Hoffman, 
(1874)  7  W.  Va.  663;  Kyle  v.  Jenkins, 
(1873)  6  W.  Va.  371,  overruling  Beirne 
v.  Brown,  (1870)  4  W.  Va.  72. 

That  a  test  oath  for  officers  U  valid, 
see  Bm  p.  Stratton,  (1866)  1  W.  Va.  305. 

Test  oath  for  voters  —  Not  convicted  or 
guilty  of  crime. — A  statute  prescribing  as 
a  test  oath  for  voters:  "  I  do  swear,  or 
affirm,  that  I  am  a  male  citizen  of  the 
United  States,  at  the  age  of  twenty-one 

years    (or   will  he)    the  day  of  , 

A.  D.  18—  (naming  date  of  next  suc- 
ceeding election) ;  that  I  have  (or  wiU 
have)  actually  resided  in  this  state  for 
six  months,  and  in  the  county  for  thirty 
days  next  preceding  the  next  ensuing 
election.  (In  case  of  any  election  requir- 
ing a  different  time  of  residence,  so  make 
it.)  That  I  have  never  been  convicted 
of  treason,  felony,  embezzlement  of  pub- 
lic funds,  bartering  or  selling  or  offering 
to  barter  or  sell  my  vote,  or  purchasing 
or  offering  to  purchase  the  vote  of  an- 
other, or  other  infamous  crime,  without 
thereafter  being  restored  to  the  right  of 
citizenship.  That  since  the  first  day  of 
January,  1888,  and  since  I  have  been  eigh- 
teen years  of  age,  I  have  not  been  a  biga- 
mist or  polygamist,  or  have  lived  in  what 
is  known  as  patriarchal,  plural,  or  celes- 
tial marriage,  or  in  violation  of  any  law 
of  this  state  or  of  the  United  States  for- 
bidding any  such  crime;  and  I  have  not 
during  said  time  taught,  advised,  coun- 
seled, aided,  or  encouraged  any  person  to 
enter  into  bigamy,  polygamy,  or  such 
patriarchal,  plural,  or  celestial  marriage, 
or  to  live  in  violation  of  any  such  law, 
or  to  commit  any  such  crime;  nor  have 
I  been  a  member  of,  or  contributed  to  the 
suport,  aid,  or  encouragement  of,  any  or- 
der, organization,  association,  corporation, 
or  society  which,  through  its  recognized 
teachers,  printed  or  published  creed,  or 
other  doctrinal  works,  or  in  any  other 
manner,  teaches  or  has  taught,  advises  or 
has  advised,  counsels,  encourages,  or  aids, 
or  has  counseled,  encouraged,  or  aided, 
any  person  to  enter  into  bigamy,  polyg- 
amy, or  such  patriarchal  or  plural  mar- 
riage,  or   which  teaches  or   has  taught, 


Cummings  v.  Missouri,  (1866)  4  Wall. 
316,  18  U.  S.  (L.  ed.)  356,  in  which  case 
the  court  said :  "  The  deprivation  of  any 
rights,  civil  or  political,  previously  en- 
joyed, may  be  punishment,  the  circum- 
stances attending  and  the  causes  of  the 
deprivation  determining  this  fact.  Dis- 
qualification from  office  may  be  punish- 
ment, as  in  cases  of  conviction  upon  im- 
peachment. Disqualification  from  the  pur- 
suits of  a  lawful  avocation,  or  from  posi- 
tions of  trust,  or  from  the  privilege  of 
appearing  in  the  courts,  or  acting  as  an 
executor,  administrator,  or  guardian,  may 
also,  and  often  has  been,  imposed  as  pun- 
ishment" 

That  a  test  oath  for  teachers  and 
preachers  is  invalid,  see  Cummings  v.  Mis- 
souri, (1866)  4  Wall.  316,  18  U.  S. 
(L.  ed.)  366;  State  v.  Heighland,  (1867) 
41  Mo.  389. 

That  a  test  oath  for  attorneys  is  in- 
valid, see  Murphy,  etc.,  Test  Oath  Cases, 
(1867)  41  Mo.  339,  upon  the  authority 
of  Cummings  v.  Missouri,  (1866)  4  Wall. 
816,  18  U.  S.  (L.  ed.)  366.  But  see  Ex  p. 
Hunter,  (1867)  2  W.  Va.  169,  and  Ew  p. 
Quarrier,  (1870)  4  W.  Va.  222,  wherein 
the  court  said:  'The  cases  of  Cummings 
v.  Missouri,  and  Ex  p.  Garland,  4  Wall. 
(U.  S.)  333,  have  been  relied  on  as  es- 
tablishing the  ew  poet  facto  character  of 
this  Act.  But  it  is  not  to  be  overlooked 
that  the  authority  of  those  oases  is  greatly 
weakened  by  the  fact  of  the  nearly  equal 
division  of  the  court  deciding  them;  and 
viewing  the  balancing  opinions  of  the  two 
sides,  I  feel  constrained  to  acknowledge 
that  in  my  humble  opinion  the  weight  of 
the  argument  is  decidedly  in  favor  of  the 
dissenting  judges." 

A  statute  requiring  an  attorney  at  law 
to  take  an  oath  that  he  has  not  been  con- 
cerned in  a  duel  since  a  certain  time  was 
held  not  void  as  an  ex  post  facto  law. 
Blake's  Case,  (1818)  1  Blackf.  (Ind.)  483. 

Suitor's  test  oath.— A  statute  which  re- 
quires the  petition  in  certain  actions  to 
be  accompanied  by  an  affidavit  of  the  pe- 
titioner that  he  never  engaged  in  any  acts 
in  hostility  to  the  government  of  the 
United   States  was  held  invalid.     Pierce 
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advises  or  has  advised,  that  the  laws  of 
this  state  or  of  the  territory  of  Idaho,  or 
of  the  United  States  applicable  to  said 
territory,  prescribing  rules  of  civil  con- 
duct, are  not  the  supreme  law,"  is  not 
an  ex  post  facto  law,  nor  is  it  one  in  the 
nature  of  a  bill  of  attainder.  Shepherd 
v.  Orimmett,  (1892)  3  Idaho  409,  31  Pac 
793.  See  also  Woolev  t.  Watkins,  (1889) 
2  Idaho  602,  22  Pac.  102. 

Not  concerned  in  insurrection. — A  con- 
stitutional provision  that  no  person  shall 
vote  at  an  election  who  will  not,  if  duly 
challenged,  take  and  subscribe  the  fol- 
lowing oath,  to  wit:  "I  (A.  B.)  do 
solemnly  swear  (or  affirm)  that  I  have 
never  voluntarily  borne  arms  against  the 
United  States  since  I  have  been  a  citizen 
thereof;  that  I  have  voluntarily  given  no 
aid,  countenance,  counsel,  or  encourage- 
ment to  persons  engaged  in  armed  hostil- 
ity thereto;  that  I  have  neither  sought 
nor  accepted,  nor  attempted  to  exercise 
the  functions  of,  any  office  whatever,  un- 
der any  authority  or  pretended  authority 
im  hostility  to  the  United  States;  that  I 
hare  not  yielded  a  voluntary  support  to 
any  pretended  government,  authority, 
power,  or  constitution  within  the  United 
States,  hostile  or  inimical  thereto,  and 


did  not  wilfully  desert  from  the  military 
or  naval  service  of  the  United  States,  or 
leave  this  state  to  avoid  a  draft,  during 
the  late  rebellion,"  is  both  a  bill  of  at- 
tainder, or  of  pains  and  penalties,  and  an 
em  post  facto  law.  Green  t?.  Shumway, 
(1868)    39  N.  Y.  419. 

"The  case  of  Oummings  v.  Missouri, 
(1866)  4  Wall.  (U.  SO  277,  decided  by 
the  Supreme  Court  of  the  United  States, 
is  relied  upon  as  an  authority  broad 
enough  to  cover  every  class  of  cases  to 
which  that  section  was  intended  by  the 
convention  to  apply.  It  is  sufficient  to 
say  that  the  authority  of  that  decision 
has  been  fully  recognized  and  acted  upon 
by  this  court  in  all  cases  where  the  right 
to  exercise  any  trade,  calling,  or  profes- 
sion, without  taking  the  prescribed  oath, 
has  been  questioned.  A  distinction,  how- 
ever, was  drawn  by  a  majority  of  this 
court  between  case"  of  that  character  and 
the  case  of  a  voter.  The  reasons  for  that 
distinction  were  very  fully  stated  in  the 
case  of  Blair  v.  Ridgely,  (1867)  41  Mo. 
63,  and  need  not  be  repeated  here."  State 
v.  Neal,  (1868)  42  Mo.  122.  See  also 
State  t\  Woodson,  (1867)  41  Mo.  230; 
Randolph  v.  Good,  X1869)  3  W.  Va,  551. 


16.  Qualifications  to  Vote  and  Hold  Office.— A  constitutional  provision 
declaring  that  "  those  who  shall  have  been  convicted  of  treason,  embezzle- 
ment of  public  funds,  malfeasance  in  office,  larceny,  bribery,  or  other  crime 
punishable  by  imprisonment  in  the  penitentiary,"  shall  not  be  permitted  to 
register,  vote,  or  hold  office,  is  not  in  the  nature  of  a  bill  of  attainder  or  an 
ex  post  facto  law.  It  is  free  from  the  objection  of  being  a  bill  of  attainder, 
as  it  requires  a  conviction  in  the  due  course  of  judicial  proceedings  before 
disfranchisement  is  made  to  attach;  and  it  is  not  an  ex  post  facto  law, 
because  it  neither  takes  away  a  legal  right  nor  imposes  any  legal  burden,  one 
of  which  is  necessary  to  the  infliction  of  a  penalty.  It  merely  withholds  a 
constitutional  privilege,  which  is  grantable  or  revocable  by  the  sovereign 
power  of  the  state  at  pleasure. 


Washington  v.   State,    (1884)    75 
585. 


Ala 


Aided  insurrection. — A  constitutional 
provision  declaring  that  "no  person  who 
has  ever  voluntarily  borne  arms  against 
the  government  of  the  United  States,  or 
in  any  manner  voluntarily  aided  or 
abetted  in  the  attempted  overthrow  of  said 
government,  except  all  persons  who  have 
been  honorably  discharged  from  the  mili- 
tary service  of  the  United  States  since 
the  1st  day  of  April,  A.  D.  1861,  provided 


that  they  have  served  one  year  or  more 
therein,  shall  be  qualified  to  vote  or  hold 
office  in  this  state  until  such  disabilities 
shall  be  removed  by  a  law  passed  by  a 
vote  of  two-thirds  of  all  the  members  of 
both  branches  of  the  legislature/'  is  not 
invalid,  as  a  bill  of  attainder,  imposing 
the  penalty  of  disfranchisement  without 
a  trial  or  as  ex  post  facto  in  its  opera* 
Hon.  Boyd  v.  Mills,  (1894)  53  Kan.  601, 
37  Pac.  16,  42  Am.  St.  Rep.  306,  25  L.  R. 
A.  486.  See  also  Anderson  v.  Baker, 
(1865)   23  McL  614. 
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16.  Evidence  of  Circumstances  Prior  to  Enactment  of  the  Statute.— 

Upon  the  trial  of  an  information  on  a  statute  prohibiting  any  person  from 
"  keeping  a  house  of  ill-fame,  resorted  to  for  the  purpose  of  prostitution  or 
lewdness,' '  it  was  held  competent  for  the  prosecution  to  prove  that  the  house 
in  question  was  reputed  to  be  a  house  of  ill  fame  before  the  statute  on 
which  the  information  wag  founded  took  effect 

Cadwell  v.  State,  (1846)   17  Conn.  471,  criminal,  more  severely  punishable  than 

wherein   the   court   said :     "  It   is   urged  when  it  was  committed ;  because  it  does 

that  the  admission  of  this  testimony  gives  not  appear  that  there  was  any  claim  or 

the  Act  on  which  the  accused  is  prosecuted  attempt,    in    this    case,    to    convict    the 

an  ew  poso  facto,  and  therefore  an  uncon-  defendant  below  on  the  ground  that  before 

stitutional  operation.     It  is  not  liable  to  the  Act  took  effect  his  house  either  sus- 

this  objection  on  the  ground  that  any  new  tained  the  reputation  of  brothel  or  was 

rule  of  evidence  is  introduced  on  the  sub-  in  reality  a  house  of  that  description.    On 

ject  since  the  law  took  effect,  because  such  the   contrary,  the  prosecutor   claimed    to 

evidence  has  always  been  admitted ;  nor  on  have    proved   that    the   house   both    sus- 


the  ground   that   its   admission   had   the       tained   that   reputation    and  was    also   a 
effect  either  of  making  an   act  criminal 
which   was   innocent   at   the  time  of   its 
commission,  or  an   act   which  was  then 


effect  either  of  making  an  act  criminal      house  of  that  description  after  the  Act 
which   was   innocent   at   the  time  of   its       went  into  operation." 


17.  Forfeiture  of  Lands  for  Failing  to  Improve  Them. — A  statute  which 
subjects  to  forfeiture  the  lands  of  both  residents  and  nonresidents  for  fail- 
ing to  improve  them  according  to  the  provisions  of  the  Act,  seems  to  fall 
under  the  inhibition  against  passing  any  bill  of  attainder. 

Doe  v.  Buford,  (1833)  1  Dana  (Ey.)  that  makes  it  a  bill  of  attainder.  But  it 
509,  wherein  the  court  said :  "  That  it  is  is  the  confiscation  of  the  property  of  indi- 
a  highly  penal  law,  inflicting  a  most  viduals,  which  it  attempts  to  make,  before 
grevious  penalty  for  the  omission  of  the  any  condemnation,  and  without  any  con- 
thing  commanded  to  be  done,  is  beyond  demnation,  for  the  offense  designated, 
dispute.  But  it  is  not  the  weight  of  the  either  in  personam  or  in  rem*" 
penalty,  nor  the  character  of  the  offense, 

18.  Statute  Too  Vague  to  Define  a  Crime. 

A  person  cannot  be  convicted  of  the  Constitution,  which  forbids  ex  post  facto 
crime  of  committing  an  act  injurious  to  laws,  could  not  tolerate  a  law  which  would 
the  public  morals,  by  leaving  his  wife,  etc.,  make  an  act  a  crime,  or  not,  according  to 
under  a  statute  making  it  a  misdemeanor  the  moral  sentiment  which  might  happen 
to  "  commit  any  act  injurious  to  the  pub-  to  prevail  with  the  judge  and  jury  after 
he  health,  or  public  morals,  or  to  the  per-  the  act  had  been  committed.  Ex  p.  Jack- 
version  or  obstruction  of  public  justice,  or  son,  (1886)  45  Ark.  164. 
tfce  due  administration  of  the  laws."   The 

19.  Validating  Proceedings  in  Courts  of  De  Facto  Government.— An 
ordinance  recognizing  and  validating  the  proceedings  of  the  courts  of  a 
de  facto  government  is  not  an  ex  post  facto  law. 

State  t?.  Sears,   (1867)   Phil.  L.   (N.  C.)    149. 

tV.  Statutes  Relating  to  Rules  of  Evidence  and  Competence  of  Witnesses 

./li  Examination  of  Jurors. — An  accused  person  is  entitled  to  have  nig 
triers  selected  according  to  the  rules  of  evidence  prescribed  by  the  law  ad 


Abt.  I,  sec.  10]  CONSTITUTION  929 

it  existed  at  the  time  the  offense  is  alleged  to  have  been  committed,  and  a 
statute  prescribing  the  following  oath :  w  Have  you,  from  Having  seen  the 
crime  committed,  or  having  heard  any  part  of  the  evidence  delivered  on 
oath,  formed  and  expressed  any  opinion  in  regard  to  the  guilt  or  innocence 
of  the  prisoner  at  bar?  "  was  held  not  applicable  to  offenses  committed  prior 
to  its  passage. 

Reynolds  v.  State,  (1846)   1  Ga,  228. 

2.  Removal  of  Disability  of  Witness  to  Testify. —  The  removal  of  the 
disability  of  a  person  interested  to  testify  is  not  an  ex  post  facto  law.  A 
law  is  ex  post  facto  which  authorizes  less  evidence  to  convict  on  a  criminal 
prosecution  than  was  required  by  law  at  the  time  of  the  commission  of  the 
offense,  but  no  principle  of  law  excludes  a  witness  from  testifying,  even  in 
a  criminal  case,  because  he  was  incompetent  from  some  disability  existing 
at  the  commission  of  the  offense,  but  which  before  the  trial  has  been  removed 
by  law  or  by  a  pardon. 

Walthall  0.  Walthall,   (1808)   42  Ala.  measure  of  the  proof  necessary  for  con- 

451.  viction.     Removing  restrictions  upon  the 

competency  of  certain  classes  of  persons 

A  statute  which  enlarges  the  class  of  as  witnesses  relates  to  mode  of  procedure 

persona  who  may  be  competent  as  wit-  only,  in  which  no  one  can  be  said  to  have 

nesses  is  not  ex  post  facto  in  its  applien-  a  vested  right,  and  which  the  state  on 

tion    to    offenses    previously    committed.  grounds   of  public  policy,   may   regulate 

It  does  not  attach  criminality  to  any  act  at  pleasure.     Mrous  v.  State,    (1893)    31 

previously  done,  aggravate  past  crimes,  or  Tex.  Grim.  507,  21  S.  W.  764,  87  Am.  St. 

increase  punishment  therefor;  nor  does  it  Rep.  834. 
alter  the  degree  or  lessen  the  amount  or 

S.  Comparison  of  Writings. — A  state  statute  providing  that  "  compari- 
son of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine  shall  be  permitted  to  be  made  by  witnesses,  and  such 
writings  and  the  evidence  of  witnesses  respecting  the  same  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute, ' '  is  not  an  ex  post  facto  law  as  applied  to  evidence 
which  was  not  admissible  at  the  time  of  the  commission  of  the  alleged 
offense. 

Thompson  t\  Missouri,  (1808)  171  U.S.  evidence  which  it  made  admissible,  a  dif- 

381,  18  S.  Ct.  922,  43  U.  S.  (L.  ed.)  204,  ferent    question    would    have    been    pre- 

wherein  the  court  said :     "  We  are  not  to  sented.     We  mean  now  only  to  adjudge 

be  understood  as  holding  that  there  may  that  the  statute  is  to  be  regarded  as  one 

not  be  such  a  statutory  alteration  of  the  merely  regulating  procedure  and  may  be 

fundamental   rules   in   criminal   trials  as  applied  to  crimes  committed  prior  to  its 

might  bring  the  statute  in  conflict  with  passage  without  impairing  the  substantial 

the  ex  post  facto  clause  of  the  Constitu-  guarantees   of   life   and   liberty   that    are 

tion.     If,   for   instance,   the   statute   had  secured  to  an  accused  by  the  supreme  law 

taken  from  the  jury  the  right  to  deter-  of  the  land."     Affirming  State  v.  Thomp- 

mine    the    sufficiency    or    effect    of    the  son,  (1897)   141  Mo.  417,  42  S.  W.  949.. 
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4.  Conviction  on  Testimony  of  Accomplice. — A  statute  which  permits 
conviction  cm  the  uncorroborated  testimony  of  an  accomplice  is  an  ex  post 
fade  law,  when  at  the  time  of  the  commission  of  an  alleged  offense,  to  con- 
vict the  acensed  the  law  required  the  additional  evidence  of  another  witness, 
besides  an  accomplice,  to  prove  such  corroborating  facts  as  tend  to  con- 
nect the  defendant  with  the  commission  of  the  offense ;  and  the  corrobora- 
tion is  not  sufficient  if  it  merely  show  the  commission  of  the  offense  or  the 
circumstances  thereof. 

Hart  r.  State,  (1866)  40  Ala.  ST. 

5.  Evidence  of  Marriage  to  Sustain  Charge  of  Polygamy. — A  statute 
providing  that  "  when  the  fact  of  marriage  is  required  or  offered  to  be 
proved  before  any  court,  evidence  of  the  admission  of  such  fact  by  the 
party  against  whom  the  proceeding  is  instituted,  or  of  general  repute,  or  of 
cohabitation  as  married  persons,  or  any  other  circumstantial  or  presump- 
tive evidence  from  which  the  fact  may  be  inferred,  shall  be  competent,"  is 
an  ex  post  facto  law  as  applied  to  an  offense  previously  committed  when  the 
then  existing  law  required  marriages  in  fact  to  be  proved  by  direct  testi- 
mony, to  warrant  a  conviction  for  polygamy. 

State  v.  Johnson,  (1866)  12  Minn.  476. 

6.  Impeachment  of  Witnesses.— A  statute  which  provides  that  "  in  all 
questions  affecting  the  credibility  of  a  witness,  his  general  moral  character 
may  be  given  in  evidence,'9  furnishes  merely  a  rule  of  practice  applicable 
alike  to  trials  for  offenses  committed  before  and  after  its  passage. 

Robinson  e.  State,  (1882)  84  Ind.  45ft. 

7.  Allowing  Husband  or  Wife  to  Be  a  Witness  Against  the  Other. 

Whether  a  state  statute  allowing  a  husband  or  wife  to  be  a  witness  against  the 
other  in  a  criminal  case  is  valid,  quart.    Southwick  v.  Southwick,  ( 1872)  49  N.  Y.  520. 

8.  Presumptions  of  Guilt  Arising  from  Evidence.— A  statute  making 
malicious  intent  a  conclusive  presumption  arising  out  of  the  evidence  of  the 
truth  of  the  facts  enumerated  in  the  statute  does  not  so  change  the  rules 
of  evidence  as  to  make  it  an  ex  post  facto  law,  when  the  statute,  as  applied 
to  homicide,  is  made  up  of  the  same  elements  which  composed  express 
malice  as  defined  by  the  law  existing  at  the  time  of  the  commission  of  the 
offense. 

State  r.  Gay,  (1896)  18  Mont.  84,  44  Pac.  411. 
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V.  Statutes  Relating  to  Punishment*  or  Penalties 

1.  Providing  a  Mitigated  Alternative  Punishment. —  An  amendment  to 
a  criminal  statute,  which  does  not  change  the  punishment  and  inflict  a 
greater  punishment  than  the  law  annexed  to  the  crime  when  committed, 
but  simply  provides  a  mitigated  alternative  punishment  at  the  discretion 
of  the  jury,  it  not  obnoxious  to  the  objection  of  being  an  ex  post  facto  law, 
within  the  prohibition  of  the  Constitution. 

Turner  v.  State,  (1866)  40  Ala.  29. 

2.  Statutory  Penalty  Replacing  Common-law  Penalty.—  When  a  stat- 
ute has  been  passed  providing  that "  any  person  who  shall  keep  a  disorderly 
house  shall,  on  conviction  thereof,  be  subject  to  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  three  hundred  dollars,  or  by  (to)  imprisonment  in 
jail  for  not  less  than  ten  days  nor  more  than  six  months,  or  by  (to)  both 
fine  and  imprisonment,"  one  who  was  convicted  of  the  common-law  offense 
of  keeping  a  disorderly  house  for  an  offense  committed  before  the  enactment 
of  the  statute,  is  liable  to  the  common-law  penally. 

Beard  p.  State,  (1891)  74  M<L  130,  21  Atl.  700. 

S.  Increasing  Costs  on  Conviction. — Any  statute  enacted  after  the  com- 
mission of  an  offense,  which  increases  the  cost  to  be  adjudged  on  conviction, 
necessarily  increases  the  punishment  on  payment,  and  when  applied  to  past 
offenses  is  ex  post  facto. 

Caldwell  v.  State,  (1876)  65  Ala.  153. 

4  Cumulative  Sentences. —  A  statute  authorizing  a  judgment  to  be  ren- 
dered that  the  punishment  assessed  should  take  effect  and  begin  at  the  expi- 
ration of  a  term  imposed  upon  the  defendant  by  a  previous  judgment  of 
conviction  had  in  another  case  is  ex  post  facto  when  the  law  at  the  date  of 
the  commission  of  the  offense  gave  no  authority  to  fix  the  commencement 
of  a  term  in  the  penitentiary  at  the  expiration  of  another  term,  but  the  term 
of  punishment  always  began  from  the  date  of  the  sentence,  no  matter  how 
many  convictions  there  were. 

Hannahan  v.  State,  (1880)  7  Tex.  App.  664. 

5.  Increasing  Punishment  for  Subsequent  Offenses.— A  state  statute 
providing  that  "  whoever  has  been  twice  convicted  of  crime,  sentenced  and 
committed  to  prison,  in  this  or  any  other  state,  or  once  in  this  and  once  at 
least  in  any  other  state,  for  terms  of  not  less  than  three  years  each,  shall, 
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upon  conviction  of  a  felony  committed  in  this  state  after  the  passage  of  this 
Act,  be  deemed  to  be  an  habitual  criminal  and  shall  be  punished  by 
imprisonment  in  the  state  prison  for  twenty-five  years,"  is  not  objection- 
able as  an  ex  post  facto  law.  The  punishment  is  for  the  new  crime  only,  but 
is  the  heavier  if  the  offender  is  an  habitual  criminal. 

McDonald  v.  Massachusetts,  (1901)  180  again,  subsequently  to  the  taking  effect 

U.  S.  311,  21  S.  Ct.  389,  45  U.  S.  (I*  ed.)  of  the  statute,  commit  the  offense  of  petit 

642.     See  also  the  following  cases:  larceny,  is  to  be  deemed  a  felon,  is  not 

United  States.—  Iowa  t?.  Jones,  (1904)  **  ef  Post  facto  law  as  applied  to  one 

128  Fed    626  wn0  "a<*  Deen  convicted  prior  to  the  enact- 

Massachusetts.-  Sturtevant   v.    Com.,  pent  of  the  statute.    Ae  act  to  be  pun- 

( 1893)  158  Mass.  598,  33  N.  E.  648 ;  Com!  •£«*  »  t«£  *£*  com™ '***  £*£,£? 
«  n„„,TA„    /iqoo\   kk  \*nc.D    i«q   on  w  t?        statute    took    effect.     Ex    p.    uutierrez, 

£7?  ?«*?'  ff'o5  Ma8a'  163'  2  N'  B'  (1873)  45  Cal.  429.  See  also  the  follow- 
579,  16  L.  R.  A.  256.  .       cageg. 

o^SFSVftft  Wc  3  „f  •*— *-*  Wood"' (1878)  68  Me- 

Kline,  (1892)  3  Ohio  Cir.  Dec.  422.  „         t  '    „  ,„_.„. 

Massachusetts. —  Com.       v.       Phillips, 

Increasing  punishment  after  first  offense.  08?*  >   "  Pick-  31?  Kg88'8  Case,  (1824) 

—  A  statute  which  provides  that  any  per-  2  Pick.  165. 

son  who  had  already  been  convicted  of  the  Virginia. —  Rand    v.    Com,,     (1852)     9 

offense  of  petit  larceny,  and  who  should  Gratt.   (Va.)   743. 

Crime  committed  before  act  taking  effect. —  Increasing  the  punishment  as 
to  a  crime  committed  after  the  Act  was  passed  but  before  it  went  into 
effect,  would  be  ex  post  facto  as  to  such  crime. 

State  v.  Smith,  (1910)  56  Ore.  21,  107  Pac.  980. 

6.  Affecting  Seductions  in  Imprisonment  for  Good  Conduct. — A  statute 
provides  that  "  when  a  convict  is  sentenced  to  the  state  prison,  otherwise 
than  for  life,  or  as  an  habitual  criminal,  the  court  imposing  the  sentence 
shall  not  fix  the  term  of  imprisonment,  but  shall  establish  a  maximum  and 
minimum  term  for  which  said  convict  shall  be  held  in  said  prison.  The 
maximum  term  shall  not  be  longer  than  the  longest  term  fixed  by  law  for 
the  punishment  of  the  offense  of  which  he  is  convicted,  and  the  minimum 
term  shall  not  be  less  than  two  and  one-half  years.' '  As  to  an  offense  com- 
mitted prior  to  the  statute,  it  is  an  ex  post  facto  law  when  the  maximum 
and  minimum  sentences  that  might  be  imposed  under  it  would  in  any  case 
not  give  to  a  convicted  person  a  less  reduction  than  he  would  be  entitled  to 
under  the  law  existing  at  the  time  the  offense  was  committed.  The  fact 
that  the  statute  might  operate  more  beneficially  in  a  case  under  considera- 
tion cannot  avail,  as  a  law  cannot  be  constitutional  in  some  cases  and 
unconstitutional  in  others  involving  like  circumstances  and  conditions. 

Murphy  t\  Oom.,  (1899)  172  Mass.  265,  A  Massachusetts  statute  which  requires 

52  N.  £.  505,  70  Am.  St.  Rep.  266,  43  U  the  sentence  in  certain  cases  to  be  for  a 
R.  A.  154.  term  of  not  leas  than  two  and  one-half 
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years  and  not  more  than  a  maximum  fixed 
by  the  court,  and  not  longer  than  the 
longest  term  fixed  by  law  for  the  punish- 
ment of  the  offense,  which  sentence  is  in 
effect  a  sentence  for  the  maximum  fixed 
by  the  court,  unless  a  permit  to  be  at 
liberty  is  issued  by  executive  officers,  as 
provided  by  the  statute,  is  constitutional 
as  applied  to  offenses  committed  prior  to 
the  passage  of  the  statute.  Com.  v.  Brown, 
(1896)  167  Mass.  146,  45  N.  E.  1.  But 
see  In  re  Murphy,  (1898)  87  Fed.  552, 
wherein  the  court  said  that  a  Massachu- 
setts statute  which  declares  that  the  court 
"  shall  not  fix  the  term  of  imprisonment," 
if  to  be  taken  literally,  would  clearly  be 
unconstitutional  if  retroactive,  because  it 
would  deprive  a  person  charged  of  the 


right  to  a  judicial  determination  of  his 
sentence,  given  by  the  law  existing  when 
the  offense  was  committed,  and  that 
"  there  is  on  the  whole  much  difficulty  in 
holding  the  Act  of  1895  constitutional  as 
a  retroactive  statute.  But  the  Supreme 
Judicial  Court  of  Massachusetts,  in  Com. 
v.  Brown,  (1896)  167  Mass.  1445,  con- 
strues this  Btatute  in  connection  with  the 
body  of  the  Massachusetts  legislation  on 
this  topic,  and  declares  that,  as  a  whole, 
it  concerns  a  policy  familiar  in  that  state. 
The  court  apparently  regards  it  all  as  a 
matter  of  orison  discipline,  which  affects 
no  substantial  rights.  •  •  •  We  have, 
however,  great  doubts  about  the  constitu- 
tionality of  the  statute  of  1895  as  a 
retroactive  one." 


7.  Denying  Reductions  of  Sentences  on  Second  Offenses. — A  statute 
providing  that  convicts  who  shall  have  no  infractions  of  the  rules  of  the 
prison  against  them  shall  be  entitled  to  a  reduction  from  their  sentences 
according  to  a  certain  scale,  with  a  proviso  that  a  convict  who  shall  be 
serving  a  second  term  in  said  prison  shall  be  entitled  to  a  less  favorable 
reduction,  is  not  ex  post  facto  as  to  second  offenses,  though  the  first  offense 
was  committed  before  the  enactment  of  the  statute. 

In  re  Miller,  (1896)  110  Mich.  677,  68  N.  W.  990,  64  Am.  St.  Rep.  376,  34  L.  R.  A.  . 
398. 


8.  Defining  Degrees  of  Offenses.— A  state  statute  which  defines  the 
offense  of  murder  in  the  first  degree,  and  classes  murder  not  within  the 
definition  as  murder  in  the  second  degree,  providing  that  "  the  degree  of 
murder  is  to  be  found  by  the  jury,"  is  not  an  ex  post  facto  law  as  applied 
to  an  offense  committed  when  the  law  recognized  one  degree  of  murder 
punishable  with  death.  The  substitution  of  imprisonment  for  life  in  place 
of  death  for  offenses  within  the  second  degree  is  a  mitigation  in  the  eye  of 
the  law. 


Com.  v.  Gardner,  (1858)  11  Gray 
(Mass.)   438. 

'  Repealing  power  of  jury  to  fix  penalty. 
— A  statute  dividing  the  crime  of  murder 
into  two  degrees,  and  making  the  first 
degree  punishable  with  death,  is  an  ex 
post  facto  law  as  applied  to  an  offense 
previously  committed  when  the  law  then 
existing  provided  that  the  punishment  of 
any  person  or  persons  convicted  of  the 
crime  of  murder  should  be  death  or  im- 
prisonment in  the  penitentiary  for  life, 
and  the  jury  trying  the  case  should  fix  the 
penalty.  Marion  t\  State,  (1884)  16 
Neb.  352,  20  N.   W.  289. 

A  statute  which  arranges  the  crime  of 
manslaughter  into  four  degrees,  and  pro- 
vides  that   "persons    convicted   of   man- 


slaughter in  the  first,  second,  and  third 
degrees  shall  be  punished  in  the  state 
prison  as  follows:  persons  convicted  of 
manslaughter  in  the  first  degree,  for  a 
term  of  not  less  than  seven  years;  if  con- 
victed of  manslaughter  in  the  second  de- 
gree, for  a  term  of  not  more  than  seven 
nor  less  than  four  years;  if  convicted  of 
manslaughter  in  the  third  degree,  not 
more  than  four  years  and  not  less  than 
two  years/'  and  provides  that  "  every  per- 
son convicted  of  manslaughter  in  the 
fourth  degree  shall  be  punished  by  im- 
prisonment in  the  state  prison  for  two 
years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment/'  is 
not  an  ex  post  facto  law  as  applied  to  a 
past  offense  when  the  law  at  that   time 
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provided  "tha't  every  person  who  shall 
commit  the  crime  of  manslaughter  shall 
be  punished  by  imprisonment  in  the  state 


Krison  of  not  more  than  ten  years,  nor 
»8  than  one  year."  Keene  v.  State, 
(1850)  3  Pin.  (Wis.)  103. 


9.  Benefit  of  Acquittal  of  First  Degree  by  Conviction  of  Second. — A 

constitutional  provision  changing  the  rule  of  state  law,  that  when  a  convic- 
tion is  had  of  murder  in  the  second  degree  on  an  indictment  charging  mur- 
der in  the  first  degree,  if  this  be  set  aside,  the  defendant  can  again  be  tried 
for  murder  in  the  first  degree,  is  ex  post  facto  as  to  a  crime  committed  prior 
to  the  adoption  of  the  provision. 


Kring  r.  Missouri,  (1882)  107  U.  8. 
225,  2  S.  Ct.  443,  27  U.  S.  (L.  ed.)   500. 

A  careful  examination  of  the  opinion 
in  Krink  i\  Missouri,  107  U.  S.  221,  2 
K.  Ct.  443,  27  U.  S.  (L.  ed.)  506,  shows 
that  the  judgment  in  that  case  proceeded 
on  the  ground  that  the  chance  in  the  law, 
of  Missouri  as  to  the  effect  of  a  conviction 
of  murder  in  the  second  degree  —  the 
accused  being  charged  with  murd-r  in  the 
first  degree  —  was  not  simply  a  change  in 
procedure,  but  such  an  alteration  of  the 
previous  law  as  took  from  the  accused, 
after  conviction  of  murder  in  the  second 
degree,  that  protection  against  punishment 
for  murder  in  the  first  degree  which  was 
given  him  at  the  time  of  the  commission 
of  the  offense.  The  right  to  -ucli  pro- 
tection was  deemed  a  substantial  one  — 
indeed,  it  constituted  a  complete  defense 


against  the  charge  of  murder  in  the  first 
degree  —  that  could  not  be  taken  from 
the  accused  by  subsequent  legislation. 
Thompson  t?.  Missouri,  (1898)  171  U.  S. 
383,  18  S.  Ct.  922,  43  U.  S.  (L.  ed.)    204. 

Changing  effect  of  a  plea  of  guilty. — 
A  statute  permitting  the  death  penalty 
to  be  imposed  on  a  plea  of  guilty  to  an 
indictment  for  murder  is  an  em  post  facto 
law  when  under  the  law  at  the  time  an 
offense  was  committed  a  plea  of  guilty  was 
conclusive  of  the  prisoner's  innocence  of 
murder  in  the  first  degree,  and  conclusive 
of  his  guilt  in  the  second  degree;  and  it 
was  the  practice  of  the  court  to  accept  the 
plea,  and  to  render  judgment  thereon  for 
the  lower  grade  of  murder,  without  an 
examination  of  the  facts  for  the  purpose  of 
ascertaining  the  degree  of  guilt.  Garvey 
v.  People,  (1883)   6  Colo.  659. 


10.  Changing  Punishment — a.  From  Hanging  to  Electrocution. — 
A  statute  prescribing  electrocution  as  the  method  of  producing  death 
instead  of  hanging,  fixing  the  place  therefor  within  the  penitentiary,  and 
permitting  the  presence  of  more  invited  witnesses  than  had  theretofore  been 
allowed,  is  not  an  ex  post  facto  law  as  applied  to  a  crime  committed  before 
its  passage. 


MalJoy  t>.  South  Carolina,  (1015)  237 
U.  S.  180,  35  S.  Ct.  507,  59  U.  S.  (L.  ed.) 
905.     See  also  Alberty  v.  State,    (1914) 


10  Okla.  Crim.  616,  140  Pa*.  1025,  52  L. 

R.  A.    (N.  S.)   248. 


6.  From  Death  to  Imprisonment  for  Life. — An  Act  plainly  mitigating 
the  punishment  of  an  offense  is  not  ex  post  facto;  on  the  contrary,  it  is  an 
Act  of  clemency.  A  law  which  changes  the  punishment  from  death  to 
imprisonment  for  life  is  a  law  mitigating  the  punishment,  and  therefore 
not  ex  post  faato. 


Com.    v.    Wyman, 
(Mass.)   239. 


(1853)     12    Cush. 


Held  to  be  ex  post  facto.— A  statute 
which  changes  the  punishment  of  certain 
offenses  from  capital  punishment  to  im- 


prisonment for  life,  if  applied  to  past 
offenses,  is  an  ex  post  facto  taw.  Shepherd 
v.  People,  (1862)  25  N.  Y.  414,  wherein 
the  court  said :  "  If  an  act,  when  com- 
mitted, was  punishable  by  thirty  days' 
imprisonment,  a  subsequent  law  changing 
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the  punishment  of  the  act  to  thirty  stripes  was  punishable  when  committed  to  be  em 

or  to  thirty  dollars  fine  would  be  plainly  post  facto,   irrespective  of  the  question 

etc  post  facto,  for  when  the  act  was  com-  whether  the  new  punishment  is  or  is  not 

mitted  it  was  not  punishable  in  that  man-  more  merciful  or  lenient,  you  will  leave 

ner,   and   in   view   of  the   constitutional  it  to  the  discretion  of  the  legislature  and 

prohibition  of  ew  post  facto  laws  the  case  of  judges  to  say  whether  the  new  punish- 

would  be  precisely  the  same  as  if  the  act  ment  is  or  is  not  more  merciful  or  lenient 

had  not  been  punishable  at  all  when  com-  than  the  old ;  and  such  a  construction  of 

mitted.    If  you  do  not  hold  a  law  punish-  the  constitutional  prohibition  would  im- 

mg  an  act  m  a  different  manner  than  it  pair  its  value  and  certainty  of  protection." 

c.  From  Death  to  Whipping  and  Imprisonment. — A  statute  providing 
that,  in  all  the  cases  of  forgeries  made  punishable  by  statute  with  death,  the 
said  punishment  be  abolished,  "  and  in  lieu  thereof  the  person  convicted 
shall  be  sentenced  to  be  whipped  thirty-nine  lashes,  and  to  be  imprisoned 
not  less  than  one  year  nor  more  than  seven  years,  and  also  to  pay  such  fine 
as  may  be  judged  expedient,  at  the  discretion  of  the  judge  who  may  try  the 
case/'  is  applicable  to  offenses  committed  before  the  enactment  of  the 
statute. 

State  v.  Williams,  (1846)  2  Rich.  L.  (S.  a)  422. 

d.  From  Whipping  to  Penitentiary. — A  law  changing  the  punishment 
from  whipping  and  imprisonment,  as  at  common  law,  to  confinement  in  the 
penitentiary,  is  not  ex  post  facto. 

State  v.  Kent,  (1871)  65  N.  C.  311.  years   not   exceeding  seven  years,   after 

commission  of  an  offense  and  before  con- 

A  change  in  the  law  from  whipping  not  viction,  is  applicable  to  the  offense, 
exceeding  one  hundred  stripes  to  confine-  Strong  *.  State,  (1822)  1  Blackf.  (Ind.) 
ment  in  the  penitentiary  for  any  term  of       196. 

11.  Treatment  of  One  Under  Sentence  of  Death.— A  statute  in  force 
when  a  sentence  of  death  was  pronounced  differed  from  those  in  force  when 
the  crime  was  committed  and  when  the  verdict  was  rendered  in  these  par- 
ticulars. By  the  later  law,  close  confinement  in  the  penitentiary  for  not  less 
than  six  months  and  not  more  than  nine  months,  after  judgment  and 
before  execution,  was  substituted  for  confinement  in  the  county  jail  for  not 
less  than  three  months  nor  more  than  six  months  after  judgment  and  before 
execution.  By  the  later  law,  hanging,  within  an  inclosure  at  the  peniten- 
tiary, by  the  warden  or  his  deputy,  was  substituted  for  hanging  by  the 
sheriff  within  the  yard  of  the  jail  of  the  county  in  which  the  conviction 
occurred.  It  was  held  that  the  later  law  did  not  alter  the  situation  to  the 
material  disadvantage  of  the  criminal,  and  therefore  was  not  ex  post  facto. 

Rooney  v.  North  Dakota,  ( 1905)  196  U.  that  the  new  law  increased  the  punishment 

S.  324,  25  S.  Ct.  264,  49  U.  8.   (L.  ed.)  to  the  disadvantage  of  the  accused.     We 

494,  3  Ann.  Oas.   76,  wherein  the  court  do  not  think  that  the  two  phrases  import 

said:     "It  is  contended  that  'close  con-  the  same  kind  of  punishment.     Although 

finement '   means   '  solitary    confinement/  solitary    confinement    may    involve   close 

and  Medley,  Petitioner,  (1890)   134  U.  S.  confinement,  a  criminal  may  be  kept  in 

160,  is  cited  in  support  of  the  contention  close  confinement  without  being  subjected 
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to  solitary  confinement.  It  cannot  be  sup- 
posed that  any  criminal  would  be  sub- 
jected to  solitary  confinement  when  the 
mandate  of  the  law  was  simply  to  keep 
him  in  close  confinement.  Again,  it  is 
said  that  the  law  in  force  when  the  crime 
was  committed  only  required  confinement, 
whereas  the  later  statute  required  close 
confinement.  But  this  difference  of 
phraseology  is  not  material.  '  Confine- 
ment '  and  '  close  confinement '  equally 
mean  such  custody,  and  only  such  cus- 
tody, as  will  safely  secure  the  produc- 
tion of  the  body  of  the  prisoner  on  the 
day  appointed  for  his  execution."  See 
also  In  re  Tyson,  (1889)  13  Colo.  482,  22 
Pac.  810,  6  L.  R.  A.  472. 

Solitary  confinement. — A  statute  requir- 
ing that  after  the  issue  of  a  warrant  of 
execution  by  the  governor  "  the  prisoner 
shall  be  kept  in  solitary  confinement "  in 
the  jail,  may  be  deemed  em  post  facto  if 
applied  to  offenses  committed  before  its 
passage.  Holden  v.  Minnesota,  (1890) 
137  U.  S.  491,  11  S.  Ct.  143,  34  U.  S.  (L. 
ed.)  734,  wherein  the  court  said: 
"  Whether  a  convict  sentenced  to  death 
shall  be  executed  before  or  after  sunrise, 
or  within  or  without  the  walls  of  the  jail, 
or  within  or  ouside  of  some  other  inclos- 
ure,  and  whether  the  inclosure  within 
which  he  is  executed  shall  be  higher 
than  the  gallows,  thus  excluding  the 
view  of  persons  outside,  are  regulations 
that  do  not  affect  his  substantial  rights. 
The  same  observation  may  be  made  touch- 
ing the  restriction  in  section  5  as  to  the 
number  and  character  of  those  who  may 
witness  the  execution,  and  the  exclusion 
altogether  of  reporters  or  representatives 
of  newspapers.  These  are  regulations 
which  the  legislature,  in  its  wisdom,  and 
for  the  public  good,  could  legally  pre- 
scribe in  respect  to  executions  occurring 
after  «the  passage  of  the  Act,  and  cannot, 
even  when  applied  to  offenses  previously 
committed,  be  regarded  as  ex  post  facto 
within  the  meaning  of  the  Constitution." 
See  also  ^vledlev,  Petitioner,  (1890)  134 
U.  S.  171,  10  S/Ct:  384,  33  U.  S.  (L.  ed.) 
835. 


Imprisonment  at  bard  labor. —  A  law 
which  prescribes  one  year's  imprisonment, 
at  hard  labor,  in  a  state  prison,  in  addi- 
tion to  the  punishment  of  death,  is  an 
em  post  fanto  law  as  applied  to  past 
offenses.  Hartung  v.  People,  (1860)  22 
N.  Y.  106,  wherein  the  court  said:  "  Any 
change  which  should  be  referable  to  prison 
discipline,  or  penal  administration,  as  its 
primary  object,  might  also  be  made  to 
take  effect  upon  past  as  well  as  future 
offenses,  as  changes  in  the  manner  or 
kind  of  employment  of  convicts  sentenced 
to  hard  labor,  the  system  of  supervision, 
the  means  of  restraint,  or  the  like. 
Changes  of  this  sort  might  operate  to 
increase  or  mitigate  the  severity  of  the 
punishment  of  the  convict,  but  would  not 
raise  any  question  under  the  constitutional 
provision  we  are  considering."  See  also 
Ratzky  v.  People,  (1864)  29  N.  Y.  125; 
Kuckler  p.  People,  (1862)  5  Park.  Crim. 
(N.  Y.)  212. 

A  statute  which  requires  a  person  sen- 
tenced to  death  to  be  delivered  to  the 
warden  of  the  penitentiary,  under  a  war- 
rant of  the  court  pronouncing  judgment, 
and  kept  at  hard  labor  within  the  walls 
of  the  penitentiary  until  the  warden  re- 
ceives the  order  of  the  governor  fixing  the 
day  on  which  the  sentence  of  the  law  is  to 
be  carried  into  effect,  is  em  post  facto  as 
to  an  offense  previously  committed,  when 
by  the  statute  then  in  force  the  court 
appointed  a  day  on  which  sentence  was  to 
be  executed,  the  day  not  being  less  than  ' 
four,  nor  more  than  eight  weeks  from  the 
time  of  the  sentence.  In  re  Petty,  (1870) 
22  Kan.  477. 

Warden  to  fix  and  keep  secret  time  of 
execution. —  A  statute  which  provides  that 
the  particular  day  and  hour  of  the  exe- 
cution of  the  death  sentence  within  the 
week  specified  by  the  warrant  shall  be 
fixed  by  the  warden  and  that  the  time 
fixed  by  the  warden  for  such  execution 
shall  be  by  him  kept  secret,  is  an  em  post 
facto  law  as  to  offenses  committed  prior 
to  its  enactment.  Medley,  Petitioner, 
(1890)  134  U.  S.  171,  10  S.  Ct.  384,  33 
U.  S.  (L.  ed.)  835. 


12.  Providing  Remedy  for  Enforcement  of  Judgment— A  statute  which 
provides  that  whenever  a  person  is  adjudged  guilty  of  a  misdemeanor,  and 
punished  by  fine,  and  the  judgment  is  replevied,  the  clerk  shall,  upon  the 
expiration  of  the  stay,  issue  to  the  sheriff  a  copy  of  said  judgment,  with  his 
mandate  attached,  and,  upon  the  receipt  thereof,  "  it  shall  be  the  duty  of 
the  sheriff  or  constable  to  arrest  the  defendant  and  commit  him  to  jail  unless 
or  until  such  fine  and  costs  are  paid,"  is  not  applicable  to  a  judgment  ren- 
dered when  a  prior  statute  was  in  force  providing  that  "  when  the  defend- 
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ant  is  adjudged  to  pay  any  fine  and  costs,  the  court  shall  order  him  to  be 
committed  to  the  jail  of  the  county  until  the  same  are  paid  or  replevied/ ' 

Dinckerlocker  v.  Marsh,  (1881)  75  Ind.  is  not  a  criminal  statute.     It  is,  as  we 

548.  held  in  the  case  of  State  v.  Scott,  (1895) 

7  S.  D.  619,  65  N.  W.  31,  quasi  criminal. 

A  statute  which  changes  the  method  of  Or,  perhaps,  more  properly  speaking,  it  is 

enforcing  the  liability  of  one  charged  with  a  special  proceeding  to  compel  the  father 

the    paternity    of    an    illegitimate    child,  to  provide  for  the  support  of  his  illegiti- 

without  creating  any  new  liability,  is  not  mate  child.     The  proceedings  are  criminal 

an  ew  post  facto  law.     State  v.  Bunker,  in  form  but  the  trial  is  in  its  nature  that 

(1805)  7  S.  D.  639,  66  N.  W.  33,  in  which  of    a    civil    action."     See    also    State    v. 

case   the   court   said:     "But   it   may   be  Hughes,    (1896)    8  S.  D.  338,  66  N.  W. 

sufficient   to  say   that  the  bastardy  act  1076. 

13.  Releasing  Penalty  Due  to  a  County. — A  statute  releasing  a  person 
from  a  statutory  penalty  after  suit  brought,  but  before  judgment  rendered, 
is  valid. 

Coles  v.  Madison  County,  (1826)  1  111.  also  Davis  V.  Dawes,  (1842)  4  W.  &  S. 
154.  See  also  State  v.  Baltimore,  etc.,  R.  (Pa.)  401,  as  to  releasing  a  penalty  due 
Co.,  (1842)   12  Gill  &  J.*  (Md.)   399,  and       to  the  state. 

14.  Prohibiting  Remarriage  of  Guilty  Divorced  Party. — A  statute  which 
provides  that  "  in  all  cases  where  a  divorce  a  vinculo  matrimonii  is  decreed 
for  adultery  or  abandonment,  the  court  may,  in  its  discretion,  decree  that 
the  guilty  party  shall  not  contract  marriage  with  any  other  person  during 
the  lifetime  of  the  other  party ;  in  which  case  the  bonds  of  matrimony  shall 
be  deemed  not  to  be  dissolved,  as  to  any  future  marriage  of  such  guilty 
party,  contracted  in  violation  of  such  decree,  or  in  any  prosecution  on 
account  thereof,"  is  not  an  ex  post  facto  law,  as  it  does  not  impose  any  new 
punishment  or  penalty  upon  the  adulterer,  but  simply  withholds  from  him 
relief  which  he  was  never  entitled  to  claim,  and  leaves  him  where  he  was 
before  the  decree  was  passed  —  under  the  disabilities  of  his  marriage  con- 
tract which  before  existed,  and  whict  are  imposed  not  by  the  statute,  but 
grow  out  of  the  marriage  contract  itself,  into  which  he  had  voluntarily 
entered. 

Elliott  v.  Elliott,  (1873)   38  Md.  362. 

15.  Making  Mortgagee  in  Possession  Liable  for  Taxes. — A  statute  which 
provided  that  the  holder  of  a  mortgage,  upon  taking  possession  of  real 
estate  thereunder,  shall  be  liable  to  pay  for  all  taxes  due  thereon,  to  be 
recovered  of  him  in  an  action  of  contract  by  the  collector,  was  not  ex  post 
facto  as  to  mortgagees  who  took  possession  of  mortgaged  property  after  the 
statute  went  into  operation. 

Andrews  v.  Worcester  County  Mut.  F.  Ins.  Co.,  (1862)  5  Allen  (Mass.)  65. 
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VI.  Statutes  Relating  to  Remedies 

1.  Affecting  Jurisdiction  of  the  Courts. —  a.  In  General. —  The  prescrib- 
ing of  different  modes  of  procedure  and  the  abolition  of  courts  and  creation 
of  new  ones,  leaving  untouched  all  the  substantial  protections  with  which 
the  existing  law  surrounds  the  person  accused  of  crime,  are  not  considered 
within  the  constitutional  inhibition. 

Duncan  v.  Missouri,  (1804)  152  U.  8.  A  statute  creating  a  new  court,  or  con- 
382,  14  S.  Ot.  570,  38  U.  S.  (I*  ed.)  ferring  a  new  jurisdiction,  or  enlarging 
485.  or  diminishing  the  powers  of  an  existing 

court,  is  not  an  ew  post  facto  law.  State 
v.  Sullivan,  (1867)  14  Rich.  Ia  (S.  C.) 
A  new  tribunal  may  be  erected,  or  new  281.  See  also  State  v.  Cooler,  (1888)  30 
jurisdiction  given  to  an  existing  court,  to  S.  C.  106,  8  S.  E.  692,  3  L.  R.  A.  181; 
try  past  offenses,  and  this  is  not  ex  pott  Anderson  v.  O'Donnell,  (1888)  29  S.  C. 
facto.  Com.  v.  Phillips,  (1831)  11  Pick.  355,  7  S.  E.  523,  13  Am.  St  Rep.  728, 
(Mass.)  31.  1  L.  R.  A.  632. 

b.  Changing  Place  op  Trial. —  A  law  changing  the  place  of  trial  from 
one  county  to  another  county  in  the  same  district,  or  even  to  a  different 
district  from  that  in  which  the  offense  was  committed  or  the  indictment 
found,  is  not  an  ex  post  facto  law,  though  passed  subsequent  to  the  com- 
mission of  the  offense  or  the  finding  of  the  indictment.  An  ex  post  facto 
law  does  not  involve,  in  any  of  its  definitions,  a  change  of  the  place  of  trial 
of  an  alleged  offense  after  its  commission. 

Gut  v.   State,    (1869)    9  Wall.   37,   19  providing  for  the  trial  jurors  to  be  sum- 

U.   S.    (L.    ed.)    573,  affirming  State   v.  moned  from  the  district  instead  of  from 

Gut,  13  Minn.  341.  the  body  of  the  county,  is  not  an  ew  post 

facto  law,  as  it  does  not  relate  to  the 

Dividing  county  into  judicial  districts.  punishment  of  the  crime,  but  to  the  pro- 

— A   statute   passed   after   an    offense   is  cedure.    Potter  r.  State,  (1883)  42  Ark. 

alleged  to  have  been  committed,  dividing,  34. 
the   county    into   judicial   districts,    and 

c.  Bight  to  Change  Magistrates. —  A  statute  repealing  an  Act  provid- 
ing that  if  upon  the  return  of  the  process,  or  the  appearance  of  the  parties 
in  any  criminal  examination,  either  party,  his  agent  or  attorney,  shall  make 
affidavit  that  from  prejudice,  bias,  or  other  cause,  he  believes  that  the 
justice  of  the  peace  before  whom  the  cause  is  pending  will  not  decide  impar- 
tially in  the  matter,  the  said  justice  shall  transfer  said  suit  and  all  papers 
appertaining  thereto  to  some  other  justice  of  the  peace  of  the  same  or 
adjoining  precinct  against  whom  no  such  objection  has  been  raised,  who 
may  thereupon  proceed  to  hear  and  determine  the  suit  in  the  same  manner 
as  it  would  have  been  lawful  for  the  justice  before  whom  the  cause  or  pro- 
ceeding was  commenced  to  have  done,  is  valid  as  to  an  offense  committed 
before  the  enactment  of  the  repealing  statute. 

People  v.  McDonald,  (1895)  5  Wyo.  528,  42  Pac.  15,  20  L.  R.  A.  834. 
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d.  Rearranging  Jurisdiction  of  Appellate  Court. — An  amendment 
to  a  state  statute  increased  the  number  of  the  Supreme  Court  judges  from 
five  to  seven,  and  provided  that  the  court  should  be  divided  into  two  divi- 
sions, to  be  known  respectively  as  division  number  one  and  division  number 
two.  of  which  divisions  the  one  known  as  number  two,  consisting  of  only 
three  judges  and  not  of  seven,  was  to  have  exclusive  jurisdiction  of  all 
appeals  in  criminal  cases.  It  was  held  that  this  amendment  was  not  an 
ex  post  facto  law  as  to  an  offense  committed  before  its  adoption. 

Duncan  v.  Missouri,  (1894)  102  U.  S.  Mo.  198,  15  S.  W.  333,  Id  S.  W.  829; 
377,  14  S.  Ct.  570,  38  U.  S.  (L.  ed.)  485.  State  t>.  Bulling,  (1891)  105  Mo.  204,  15 
See   also  State  v.  Jackson,    (1891)    105      S.  W.  367,  16  S.  W.  830. 

2.  Grand  and  Petit  Jurors  —  a.  Change  in  Number  of  Jurors. — The 
provision  in  the  constitution  of  Utah  providing  for  the  trial  in  courts  of 
general  jurisdiction  of  criminal  cases,  not  capital,  by  a  jury  composed  of 
eight  persons,  is  ex  post  facto  in  its  application  to  felonies  committed  before 
the  territory  became  a  state,  because,  in  respect  of  such  crimes,  the  Consti- 
tution of  the  United  States  gave  the  accused,  at  the  time  of  the  commission 
of  his  offense,  the  right  to  be  tried  by  a  jury  of  twelve  persons,  and  made 
it  impossible  to  deprive  him  of  his  liberty  except  by  the  unanimous  ver- 
dict of  such  jury. 

Thompson  v.  Utah,    (1898)    170  U.  S.  on  the  admission  of  a  state,  that  a  grand 

343,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)  1061.  jury   shall   consist   of   seven  persons,   of 

But  see  State  v.  Carrington,    (1897)    15  whom   five  must   concur   to   nnd   an   in- 

Utah  480,  50  Pac.   526;   State  v.  Bates,  dictment,  is  not  ex  post  facto  as  to  an 

(1896)    14  Utah  298,  47  Pac.  78,  43  U  offense    committed    before    its    adoption 

R.  A.  33.  \shen  such  an  offense  could  be  prosecuted 

by     information.       State     v.     Ah     Jim, 

Change  in  number  of  grand  jurors. —  (1890)   9  Mont.  167,  23  Pac.  76. 
The  provision  of  a  constitution,  adopted 

6.  Selection  and  Summoning  op  Jubobs. —  A  change  in  the  law  regu- 
lating the  selection  of  grand  and  petit  jurors  is  not  ex  post  facto  as  to  a 
crime  theretofore  committed. 

Gibson  v.  Mississippi,  (1896)   162  U.  S.  changed  by  the  sovereign  power  of  the 

688,  16  S.  Ct  904,  40  U.  S.  (L.  ed.)  1075,  state,  speaking  through  its  regularly  or- 
dained    constitution,     whenever     it     is 

Method  of  summoning  jurors. — A  stat-  deemed   necessary   or   expedient   for   the 

ute   regulating   the   method   of   summon-  public  welfare  that  such   change  should 

ing  jurors  is'  not  ex  post  facto  as  to  past  be  made,   without   any  violation   of   the 

offenses,  as  the  technical  words  ex  post  ex  post  facto  provision  of  the  Constitu- 

facto  relate  to  crimes  and  punishments  tion   of  the  United  States,  •  and  without 

and  not  to  criminal  proceedings.     Perry  divesting   any  vested  rights  of  the  citi- 

*  Com.,  (1846)  3  Gratt.   (Va.)  606.  zen.     Garrett  t>.  Weinberg,   (1898)   64  S. 


Qualifications   of   jurors. —  The   qualifi- 
cations of  a  juror  may  at  any  time  be 


G.  143,  31  S.  E.  341,  34  S.  4.  70. 


c.  Regulating  Peremptory  Challenges. —  The  right  to  peremptory 
challenges  appertains  to  the  remedy,  the  procedure  under  which  prosecu- 
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tions  are  conducted,  and  not  to  the  essence  of  the  offense  itself.  The  legis- 
lature can  at  any  time  change  the  law  in  this  respect,  and  such  change  will 
apply  to  prosecutions  of  offenses  committed  before  as  well  as  those  com- 
mitted after  the  change  has  been  made.  Such  legislation  is  not  ex  post  facto. 


Mathis  0.  State,  (1893)  31  Fla.  312, 
12  So.  681. 

Increasing  number  of  state  challenges. 
— A  general  statute  giving  the  govern- 
ment more  challenges  than  it  had  at  the 
time  of  the  commission  of  a  particular 
offense  is  constitutional.  Walston  v. 
Com.,  (1855)  16  B.  Mon.  (Ky.)  39,  cited 
in  Gibson  v.  Mississippi,  (1896)  162  U. 
B.  590,  16  S.  Ct.  904,  40  U.  S.  (L.  ed.) 
1075. 

A  Connecticut  statute  providing  that 
"upon  the  trial  of  any  criminal  prose- 
cution the  state  may  challenge  peremp- 
torily as  many  jurors  as  the  accused  is 
allowed  by  law  to  challenge  peremptorily 
in  such  case,"  has  none  of  the  elements 
of  an  ex  post  facto  law,  but  relates  ex- 


clusively to  the  mode  of  procedure.    State 
v.  Hoyt,  (1880)  47  Conn.  532. 

Seducing  number  of  defendant's  chal- 
lenges.— A  statute  reducing  the  number 
of  peremptory  challenges  allowed  to  •  a 
defendant,  and  increasing  those  allowed  to 
the  state,  is  not  an  em  post  facto  law. 
Lovett  v.  State,  (18d4)  33  Fla.  394,  14 
So.«  837. 

An  Alabama  statute  reducing  the  num- 
ber of  peremptory  challenges  allowed  to 
a  defendant  in  a  criminal  case  is  not  an 
em  post  facto  law.  Laws  of  this  class 
affect  the  remedy  —  the  procedure  by 
which  actions  are  maintained  and  de- 
fended and  determined.  South  v.  State, 
(1888)   86  Ala.  619,  6  So.  52. 


3.  Indictments,  Informations,  and  Complaints  —  a.  Prosecution  bt 
Information  Instead  of  Indictment. —  A  constitutional  provision  that 
"  offenses  heretofore  required  to  be  prosecuted  by  indictment  shall  be  prose- 
cuted by  information  after  examination  and  commitment  by  a  magistrate, 
or  by  indictment  with  or  without  such  examination  and  commitment,  as 
may  be  prescribed  by  law,M  and  a  statute  adopted  thereunder,  are  not 
invalid  as  applied  to  an  offense  committed  when  the  Constitution  provided 
that  "  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  *  *  *  unless  on  presentment  or  indictment  of  a  grand  jury." 
It  is  competent  to  introduce  the  prosecution  by  information  and  to  make 
the  same  applicable  to  past  offenses,  as  it  is  to  establish  a  new  forum  in 
which  prosecutions  for  past  offenses  may  take  place. 


People  v.  Campbell,  (1881)  59  Cal. 
244.  See  also  State  v.  Hoyt,  (1892)  4 
Wash.  818,  30  Pac.  1060;  Lybarger  «?. 
State,  (1891)  2  Wash.  555,  27  Pac.  449, 
1029;  In  re  Wright,  (1891)  3  Wyo.  478, 
27  Pac.  565,  31  Am.  St.  Rep.  94,  13  L.  R. 
A.  748. 

An  amendment  to  a  state  constitution 

authorizing  the  prosecution  of  felonies 
by  information  is  not  an  em  post  facto 
law  as  applied  to  an  offense  committed 
before  the  adoption  of  the  amendment. 
Such  an  amendment  does  not  make  an 
action  done  before  its  adoption  crimi- 
nal, nor  does  it  aggravate  the  crime,  or 
in  any  way  affect  it,  nor  change  the  pun- 


ishment nor  alter  the  legal  rule  of  evi- 
dence, but  goes  merely  to  the  mode  of 
procedure.  The  mode  of  investigating 
the  facts  remains  as  before,  and  this 
through  a  trial  by  a  jury  of  defendant's 
own  choosing,  surrounded  by  certain  safe- 
guards guaranteed  to  him  by  the  laws 
of  the  land,  which  cannot  be  dispensed 
with.  State  i\  Kyle,  (1901)  166  Mo.  303, 
65  S.  W.  763,  56  L.  R.  A.  115. 

When  a  statute  requiring  an  indictment 
is  repealed,  an  information  will  not  lie 
for  an  offense  committed  before  the  re- 
peal. People  v.  Tisdale,  (1880)  57  CaL 
104;  McCartv  r.  State.  (1890)  1  Wash. 
377,  25  Pac.  299,  22  Am.  St.  Rep.   152. 
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6.  Offense  Priob  to  Statute  Included  in  Indictment.—  The  fact  that 
the  indictment  charges  that  the  accused  committed  an  act  forbidden  by  a 
statute,  before  the  statute,  went  into  effect  as  well  as  afterwards,  does  not 
make  the  statute  tinder  which  the  indictment  was  made  an  ex  post  facto  law. 
That  was  the  error  of  the  grand  jury,  and  cannot  prejudice  the  accused, 
as  no  conviction  can  be  had  for  any  act  done  before  the  enactment  of  the 
statute. 

Mbigan  v.  Com.,  (1000)  98  V*.  812,  36  S.  E.  448. 

c.  Indictment  Drawn  under  Old  Statute. —  A  motion  to  quash  an 
indictment  alleged  that  the  defendant  was  by  the  indictment  preferred 
against  him,  which  was  before  the  adoption  of  the  Revised  Statutes,  charged 
not  only  with  statutory  murder  in  the  first  degree,  but  also  with  all  the 
degrees  of  manslaughter  and  the  other  offenses  included  in  the  indictment 
when  the  same  was  found ;  that  since  the  finding  of  the  indictment  the  con- 
stituent elements  of  the  offenses  charged  had  been  changed  by  the  Revised 
Statutes,  and  "  that  degrees  in  manslaughter  have  been  done  away  with 
by  the  Revised  Statutes  in  such  sort  that  this  defendant  cannot  now  have 
the  benefit  of  the  milder  and  changed  penalties  secured  to  him.  by  the 
Revised  Statutes,  enacted  in  this  behalf."  The  motion  was  held  to  have 
been  properly  overruled,  as  upon  the  indictment  the  accused  stood  for  trial 
under  the  law  in  force  when  the  offense  was  committed,  so  far  as  the 
essential  elements  of  the  crime  itself  were  concerned,  and  no  changes  in 
these  respects  had  been  made  by  subsequent  law. 

Lovett  v.  State,  (1894)  83  Fla.  395,  14  So.  837. 

d.  Authorizing  Conviction  op  Offense  Less  than  That  Charged. — 
A  statute  providing  that  "  upon  an  indictment  for  an  assault  with  intent 
to  commit  a  felony,  or  for  a  felonious  assault,  the  defendant  may  be  con- 
victed of  a  lesser  offense;  and  in  all  other  cases,  whether  prosecuted  by 
indictment,  information,  or  before  a  justice  of  the  peace,  the  jury  or  court 
trying  the  case  may  find  the  defendant  not  guilty  of  the  offense  as  charged, 
and  find  him  guilty  of  any  offense,  the  commission  of  which  is  necessarily 
included  in  that  charged  against  him,"  is  not  an  ex  post  facto  law  as  to  an 
offense  previously  committed,  when  the  law  then  provided  that  "  hereafter, 
ho  assault,  battery,  or  affray  shall  be  indictable,  but  all  such  offenses  shall 
be  prosecuted,  and  punished  in  a  summary  manner,  before  justices  of  the 
peace,  as  hereinafter  provided." 

State  v.  Johnson,  (1883)  81  Mo.  60. 
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e.  Amending  Indictments. — A  statute  which  declares  that  "  no  indict- 
ment or  other  accusation  shall  be  abated  for  any  misnomer  of  the  accused, 
but  the  court  may,  in  case  of  misnomer  appearing  before  or  in  course  of  a 
trial,  forthwith  cause  the  indictment  or  accusation  to  be  amended  according 
to  the  fact,"  is  not  within  the  constitutional  inhibition  as  to  ex  post  facto 
laws. 

'State  v.  Manning,  (1855)  14  Tex.  403,  of  his  guilt,  the  character  of  the  offense, 
wherein  the  court  said :  "  It  is  quite  too  the  measure  or  degree  of  criminality  or 
plain  to  admit  of  question  that  the  name  punishment  attached  to  it,  or  with"  the 
by  which  the  party  was  indicted  could  evidence  that  should  be  sufficient  to  war- 
have   nothing   to   do   with   the   question  rant  a  conviction." 


/.  Form  of  Complaint. —  A  statute  which  provides  "  that  in  all  prose- 
cutions before  the  police  court,  founded  on  the  special  Acts  of  the  legisla- 
ture, or  the  ordinances  or  by-lawsof  the  city  of  Boston,  it  shall  be  sufficient 
to  set  forth  in  such  complaint  the  offense  fully  and  plainly,  substantially 
and  formally,  and  in  such  complaint  it  shall  not  be  necessary  to  set  forth 
such  special  Act,  by-law,  ordinance,  or  any  part  thereof,"  is  not  ex  post 
facto  as  to  a  complaint  instituted  before  the  Act  was  passed,  as  the  curing 
the  defect  in  the  complaint  operates  only  in  the  form  of  proceeding. 

Com.  *  Bean,  (1824)  Thach.  Crim.  Caa.  (Masa.)  92. 

4.  Manner  of  Pleading  Insanity  and  Trial  of  Issue. — A  state  statute 
providing  that  "  where  the  defense  of  insanity  is  set  up,  it  shall  be  inter- 
posed by  special  plea  at  the  time  of  his  (the  defendant's)  arraignment, 
which  in  substance  shall  be  '  not  guilty  by  reason  of  insanity;'  which  plea 
shall  be  entered  of  record  upon  the  docket  of  the  trial  court.  Such  plea 
shall  not  preclude  the  usual  plea  of  the  general  issue,  which  shall  not, 
however,  put  in  issue  the  question  of  irresponsibility  of  the  accused  by 
reason  of  his  alleged  insanity,  this  question  being  triable  only  under  the 
special  plea,"  is  one  governing  only  the  mode  of  procedure  in  criminal 
cases,  and  the  custody  of  the  prisoner  ad  interim  during  the  pendency  of 
the  prosecution.  It  works  no  injustice  to  the  defendant,  and  deprives 
him  of  no  substantial  right  which  he  would  otherwise  have.  It  is  not,  there- 
fore, objectionable  as  an  ex  post  facto,  when  applied  to  a  crime  already 
committed  at  the  time  of  its  enactment,  any  more  than  a  statute  authoris- 
ing indictments  to  be  amended,  or  conferring  additional  challenges  on  the 
government,  or  authorizing  a  change  of  venue,  or  other  like  statutes  regu- 
lating the  mode  of  judicial  or  forensic  proceeding  in  a  cause* 

Perry  *  State,  (1888)  87  Ala,  34,  6  go.  425, 
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6.  Begulating  Order  of  Arguments  of  Counsel. —  A  criminal  code  pro- 
vision that "  the  district  attorney  or  other  counsel  for  the  people  must  open 
and  the  district  attorney  may  conclude  the  argument,"  is  not  an  ex  post 
facto  law  as  applied  to  past  offenses,  when  at  the  time  of  the  commission 
of  the  offense  the  criminal  practice  Act  provided  that,  where  there  were 
two  counsel  on  each  side,  they  must  alternate  in  their  argument  to  the  jury. 
Such  a  change  in  the  law  is  one  on  a  mere  form  of  procedure. 

People  v.  Mortimer,  (1873)  46  Cal.  117. 

6.  Making  Judges  Instead  of  Jurors  Judges  of  the  Law. —  A  statute 
repealing  the  law  providing  that  "  juries  in  all  cases  shall  be  judges  of  the 
law  and  the  fact  "  is  not  an  ex  post  facto  law.  The  procedure  only  has  been 
changed,  the  only  change  in  the  law  being  to  provide  another  tribunal  to 
pass  upon  the  law  of  the  case. 

Marion  v.  State,  (1886)  20  Neb.  248,  29  N.  W.  911,  57  Am.  Rep.  826. 

7.  Begulating  Appeals.— A  law  granting  the  right  of  appeal  to  the  state 
is  not  an  ex  post  facto  law  within  the  meaning  of  the  Constitution. 

Mallett  v.  North  Carolina,  (1901)  181  U.  S.  698,  21  S.  Ot  780,  45  U.  &  (L.  ed.) 
1015. 

A  statute  which  relates  to  proceedings  on  writs  of  error  in  criminal  eases  is 
not  an  ex  post  facto  law.    It  relates  solely  to  remedies, 

Jacquins  v.  Com.,  (185S)  9  Otuh.  (JMaas.)  279. 


ARTICLE    t   SECTION  10 

"  No  state  shall   *   *   *   pass  any   *   *   *   law  impairing  the  obligation 
of  contracts,  or  grant  any  title  of  nobility. ' ' 

I.  Limitation  on  the  Power  of  the  States,  948. 
II.  Police  Powers,  950. 

1.  In  General,  950. 

2.  State  Cannot  Divest  Itself  of  Police  Power,  956. 

III.  Power  of  Taxation,  957. 

1.  In  General,  957. 

2.  Succession  or  Inheritance  Taxes,  959. 

IV.  Power  of  Eminent  Domain,  959. 
V.  Contracts  Protected,  961. 

1.  In  General,  961. 

2.  Whoever  the  Parties,  962. 

3.  Must  Be  a  Valid  Contract,  962. 

4.  Necessity  for  Mutual  A  s&ent,  963. 

5.  Necessity  for  Consideration,  963. 

6.  Implied  Contracts.  965. 

7.  Executory  and  Executed  Contract*;  965. 

8.  Extraterritorial  Contracts,  965. 

.9.  Legal  Contracts  Between  Citizens  of  Rebel  States,  965. 
*    10.  Right  of  Action  for  Tort,  966. 

11.  Contracts  of  States,  966. 

a.  In  General,  966.  ,   ,    . 

6.  Contracts  for  Purchase  of  Public  Lands,  970. 
c.  Lease  of  State  Land,  971. 
.  d.  State  Bonds,  971. 
6.  Suits  Against  the  State,  973. 
/.  Constitutions  and  Statutes  as  Contracts,  975. 

(1)  A  Constitution  as  a  Contract,  975. 

(2)  A  Statute  as  a  Contract,  976. 

12.  Contracts  of  Municipal  Corporations,  979. 

a.  In  General,  979. 

6.  Contracts  Made  on  Faith  of  Taxation,  981. 

c.  Municipal  Bonds,  984. 

(1)  In  General,  984. 

(2)  Remedies  of  Bondholders,  985. 

d.  Changes  of  Local  Government,  987. 

13.  Charters  of  Municipal  and  Public  Corporations  as  Contracts,  989. 

a.  In  General,  989. 

6.  Municipal  Corporations,  990. 

c.  Counties,  993. 

d.  School  Districts,  993. 
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6.  State  Banks,  994. 

/.  Public  Navigation  Corporation,  995. 

g.  State  Agricultural  College,  996. 

14.  Charters  of  Private  Corporations  as  Contracts,  996. 

a.  In  General,  996. 

b.  Admission  of  Foreign  Corporation,  1000.  • 

c.  Organized  under  General  Law,  1001. 

d.  Charter  Granted  by  Territorial  Governments,  1002 

e.  Subject  to  Reasonable  Regulations,  1002. 
/.  Dissolution  of  Corporation,  1003. 

g.  Absolving  Individual  Liability  by  Incorporation,  )  J04. 
A.  Power  to  Amend  Charters,  1004. 

(1)  In  General,  1004. 

(2)  Reserved  Power  to  Amend  or  Repeal  Charters,  1005. 

(a)  In  General,  1005. 

(6)  ify  a  Constitutional  Provision,  1010. 

(c)  By  a  GensraZ  Statute,  1012. 

(d)  By  a  Charter  Provision,  1014. 

(e)  By  a  Municipal  Ordinance,  1015. 

(3)  Impairing  Vested  Rights,  1015. 

t.  Exemption  from  or  Limitation  of  Taxation,  1017. 

j.  Effect  of  Assignment  of  Property  and  Franchises,  1029. 

(1)  As  to  Exemptions  and  Exclusive  Privileges,  1029. 

(2)  As  to  Rights  of  Existing  Creditors,  1032. 

k.  Construction  of  Grants  of  Exclusive  Privileges  and  Exemption 

from  Taxation,  1032. 
I.  Abuse  of  or  Failure  to  Exercise  Privilege,  1036. 
m.  Effect  of  Expiration  of  Franchise,  1036. 

15.  Liability  of  Stockholders,  1036. 

16.  Bonds  of  Private  Corporations,  1038. 

17.  Of  Railroad  Companies,  1039. 

a.  Exclusive  Privileges,  1039. 

b.  Subject  to  Operation  of  General  Laws,  1040. 

c.  Municipal  Control,  1042. 

d.  Regulation  of  Railroad  Rates,  1045. 

(1)  In  General,  1045. 

(2)  When  Subject  to  Legislative  or  Municipal  Control, 

1047. 

(3)  When    Njot  Subject   to  Legislative   or   Municipal 

Control,  1049. 

e.  Municipal  Aid  to  Construction  of  Railroad,  1050. 
/.  Establishing  Railroad  Commissions,  1051. 

g.  Liability  of  Railroad  for  Negligence,  1052. 
A.  Invalidating  Relief  Department  Contracts,  1052. 
t.  Location  of  Station,  1052. 
j.  Paving  Part  of  Street  Occupied  by  Track,  1052. 
k.  Contract  Between  Railroads  as  to  Guarding  Crossing,  1053. 
10  F.S.A.—  31 
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I.  Grants  of  and  Right  to  Occupy  Public  Land,  1053. 
m.  Erection  of  Bridge,  1054. 

18.  Of  Waterworks  Companies,  1054. 

a.  Grant  of  Franchise,  1054. 

6.  Grant  of  Exclusive  Privilege,  1055. 

c'  Erection  of  Competing  Municipal  Plant,  1056. 

(1)  When  Not  Exclusive  of  Power  of  City,  1056. 

(2)  When  Exclusive  of  Power  of  City,  1057. 

d.  Service  Connections  at  Expense  of  Company,  1059. 

e.  Regulation  of  Water  Rates,  1059. 

19.  Of  Lighting  Companies,  1060. 

a.  In  General,  1060. 

6.  Power  of  City  to  Erect  Lighting  Plant,  1061. 

c.  Regulation  of  Lighting  Rates,  1062. 

20.  Of  Telegraph  and  Telephone  Companies,  1063. 

a.  In  General,  1063. 

6.  Regulation  of  Rates,  1064. 

21.  Of  Insurance  Companies,  1064. 

22.  Of  Banking  Companies,  1067.   • 

a.  In  General,  1067. 

6.  Taxation  of  Banks,  1070. 

23.  Of  Turnpike  Companies,  1071. 

24.  Of  Bridge  Companies,  1073.        * 

a.  Grant  of  Franchise,  1073.    ^ 

6.  Gran*  of  Exclusive  Privilege,  1073. 

c.  Stipulations  to  Maintain  Draws,  1075. 

d.  Regulation  of  Tolls,  1076. 

25.  Of  Ferry  Companies,  1077. 

a.  Gran*  0/  Franchise,  1077. 

6.  Gran*  0/  Exclusive  Privilege,  1077. 

c.  Regulation  of  Rates,  1078. 

26.  Qf  Irrigation  Districts,  1078. 

27.  0/  Navigation  Companies,  1078. 

28.  0/  Building  and  Loan  Associations,  1079. 

29.  Qf  Sa/6  Deposit  Companies,  1079. 

30.  0/  Cemetery  Associations,  1080. 

31.  Qf  Educational  and  Charitable  Institutions,  1080. 
,32.  Of  Religious  Societies,  1084. 

33.  Of  Local  Organization  Chartered  by  Foreign  Corporation,  1084. 

34.  Tenure  and  Compensation  of  Public  Officers,  1084. 

35.  Mortgagor  and  Mortgagee,  1087. 

36.  Judgments,  1088. 

37.  Interest,  1091. 

38.  'Liens,  1093. 

39.  Licenses,  1094. 

40.  Marriage,  1095. 

41.  Diversion  of  Water  by  Riparian  Owner,  1097. 
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42.  Taxation  of  Use  of  Trading  Stamps,  1097. 

43.  Lottery  Franchises,  1097. 

44.  Contracts  Vel  Non  in  Sundry  Instances,  1098. 
VI.  What  Constitutes  the  Obligation,  1103. 

1.  In  General,  1103. 

2.  In  Light  of  Existing  Law,  1104. 

3.  Means  of  Enforcement,  1105. 

4.  Distinction  Between  Obligation  and  Remedy,  1105. 
VII.  Laws  Affecting  Contracts,  1106. 

1.  Laws  Presumed  Prospective,  1106. 

2.  What  Retrospective  Laws  May  Be  Passed,  1106. 

3.  Partial  Invalidity  of  Statute,  1107. 

4.  Sources  of  Laws  Affecting  Contracts,  1107. 

a.  Constitutions  and  Statutes,  1107. 

b.  Municipal  Ordinances,  1108. 

c.  Enacted  after  Making  Contract,  1109. 

d.  Judicial  Decisions  and  Administrative  Acts,  1110. 

e.  As  to  An  Order  by  Railroad  Commission,  1112. 
VIII.  What  Constitutes  Impairment,  1113. 

1.  In  General,  1113. 

2.  Imposing  Conditions  on  Foreign  Corporations,  1115. 

3.  Curative  Statutes,  1116. 

4.  Statutes  of  Limitations,  1116. 

5.  Exemption  Laws,  1118. 

6.  Stay  Laws,  1120. 

7.  Redemption  Laws,  1121. 

8.  Recording  Acts,  1123. 

9.  Appraisement  Laws,  1124. 

10.  Betterment  Acts,  1124. 

11.  Insolvency  Laws,  1125. 

a.  As  to  Existing  Debts,  1125. 
6.  As  to  Subsequent  Debts,  1126. 
c.  As  to  Nonresidents,  1127. 

12.  Abolishing  Imprisonment  for  Debt,  1129. 

13.  Poioer  to  Change  Remedy,  1129. 

a.  Jn  General,  1129. 

6.  Changing  Rules  of  Evidence  1134. 

c.  Regulation  of  Courts,  1136. 

d.  Jlfaridamiw,  1137. 

e.  Attachments  and  Garnishments,  1137. 

14.  Impairment  Vel  Non  in  Sundry  Instances,  1137. 
IX.  Jurisdiction  of  Federal  Courts,  1140. 

1.  Existence  of  Contract  and  Question  of  Impairment,  1140. 

2.  Jurisdiction  in  Equity,  1143. 

X.  Who  May  Invoke  Constitutional  Question,  1144. 

1.  In  General,  1144. 

2.  Waiver  of  Unconstitutionality ,  1145. 
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I.  Limitation  on  the  Power  of  the  States 

This  clause  is  a  limitation  on  the  legislative  power  of  the  states,  whatever 
form  it  may  assume. 

Murray  v.  Charleston,  (1877)  96  U.  S. 
444,  24  U.  S.  (L.  ed.)  760.  See  also 
U.  S.  p.  United  Shoe  Machinery  Co., 
(1916)  234  Fed.  127;  New  England 
Mortg.  Security  Co.  r.  Wider.  (1886)  28 
Fed.  274;  Anslev  r.  Ahittworth,  (1902) 
4  Indian  Ter.  308,  69  S.  \V.  884;  Walton 
t?.  Gatlin,  (1864)  1  Winst.  L.  (N.  C.) 
325. 


The  purpose  of  this  constitutional  pro- 
vision was  to  preserve  sacred  the  prin- 
ciple of  the  inviolability  of  contracts 
against  that  legislative  interference 
which  the  history  of  governments  has 
shown  to  be  so  imminent,  in  view  of  the 
frequent  engendering  of  popular  preju- 
dice and  the  consequent  fluctuation  of 
popular  opinion.  Edwards  v.  Williamson, 
(1881)   70  Ala.  146. 

No  construction  to  render  clause  inop- 
erative.—  This  clause  was  evidently  in- 
tended to  limit,  in  some  degree,  the  legis- 
lative power  of  the  states,  in  regard  to 
the  obligation  of  contracts.  It  cannot  be 
supposed  to  have  been  deliberately  in- 
serted in  so  solemn  an  instrument,  by  the 
sages  who  framed  the  constitution,  as  a 
mere  pleonasm,  to  have  no  effect  but  that 
of  filling  up  a  void  space.  A  construc- 
tion, therefore,  which  would  render  it 
inoperative  is  wholly  inadmissible.  Blair 
V.  Williams,  (1823)   4  Litt.   (Ky.)   35. 

This  clause  in  the  Constitution  operates 
directly  upon  the  states  in  reference  to 
their  legislative  functions.    It  is  the  man- 


date of  the  supreme  power  addressed  to 
the  states,  commanding  them  to  abstain 
from  the  performance  of  certain  acts, 
and  thus  far  expressly  limiting  the  gen- 
eral power  of  legislation.  Bishop's  Fund 
f?.  Rider,   (1839)    13  Conn.  87. 

Similar  provisions  in  state  constitu- 
tions.—  The  reason  why  such  prominence 
has  been  given  to  that  clause  of  the  Con- 
stitution of  the  United  States  which  pro- 
hibits laws  impairing  the  obligation  of 
contracts  is  that  the  courts  found  there  a 
provision,  expressed  in  direct  and  posi- 
tive terms,  upon  which  it  was  more  con- 
venient to  put  their  decision  than  it  was 
to  refer  to  fundamental  principles  em- 
braced in  the  constitutions  of  the  several 
states  although  not  expressed  in  words 
so  direct  and  positive;  for,  in  truth,  no 
government  can  be  free  unless  the  con- 
stitution provides  for  the  protection  of 
property,  the  due  administration  of  thf 
law,  and  the  independence  of  "  the  su 
preme  judicial  department."  Barnes  c 
Barnes,   (1861)    8  Jones  L.   (N.  C.)    366 

Violation  of  state  and  federal  consti- 
tutions.—  The  constitution  of  Kentucky 
provides  "that  no  ex  post  facto  law,  nor 
any  law  impairing  contracts,  shall  be 
made."  It  is  held  that  any  law  which 
would  impair  the  obligation  of  a  con- 
tract would  impair  the  contract,  and 
equally  violate  the  constitution  of  Ken- 
tucky and  of  the  United  States.  Davis 
v.  Ballard,  (1829)  1  J.  J.  Marsh.  (Ky.) 
563. 


The  United  States  are  not  included  within  the  constitutional  prohibition 
which  prevents  states  from  passing  laws  impairing  the  obligation  of 
contracts. 


•  Sinking  Fund  Cases,  (1878)  99  U.  S. 
718,  25  U.  S.  (L.  ed.)  426.  See  also 
Mitchell  t\  Clark,  (1884)  110  U.  S.  643, 
4  S.  Ct.  122,  28  U.  S.  (L.  ed.)  279; 
Legal  Tender  Cases,  (1870)  12  Wall.  529, 
20  U.  S.  (L.  ed.)  287;  Evans-Snider-Buel 
Co.  v.  McFadden,  (1900)  105  Fed.  297; 
Michigan  Cent.  R.  Co.  t>.  Slack,  (1876) 
22  Int.  Rev.  Rec.  337,  17  Fed.  Cas.  No. 
9,527a,  affirmed  Michigan  Cent.  R.  Co. 
t>.  Slack,  (1879)  100  U.  S.  595,  25  U.  S. 
(L.  ed.)  647;  Evans  v.  Eaton,  (1816) 
Pet.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,559; 
Bloomer  v.  Stolley,  (1850)  5  McLean 
(U.  S.)  158,  3  Fed.  Cas.  No.  1,559; 
Hardeman  t\  Downer,  (1869)  39  Ga.  425; 
Jones   v.    Harker,    (1867)    37    Ga.    503; 


Black  f.  Lusk,  (1873)  69  111.  70.  But 
see  Territory  v.  Reyburn,  (1860)  1  Kan. 
551,  as  to  a  territorial  statute  granting 
a  ferry  franchise. 

While  the  Federal  Constitution,  article 
1,  sec.  10,  prohibits  any  state  from  pass- 
ing a  law  impairing  the  obligation  of 
contracts,  this  inhibition  does  not  apply 
to  the  acts  of  Congress  in  dealing  with 
interstate  matters.  W.  M.  Carter  Plan- 
ing Mill  Co.  v  New  Orleans,  etc.,  R.  Co., 
(1916)    112  Miss.  148,  72  So.  884. 

When  statute  made  in  pursuance  of 
express  power. —  It  is  true  that  the  pro- 
hibition that  no  state  shall  pass  any  law 
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impairing  the  obligation  of  contracts  is 
not  applied  in  terms  to  the  government 
of  the  United  States.  "  Congress  has  ex- 
press power  to  enact  bankrupt  laws,  and 
we  do  not  say  that  a  law  made  in  the 
execution  of  any  other  express  power, 
which,  incidentally  only,  impairs  the  ob- 
ligation of  a  contract,  can  be  held  to  be 
unconstitutional  for  that  reason.  But  we 
think  it  clear  that  those  who  framed  and 
those  who  adopted  the  Constitution  in- 
tended that  the  spirit  of  this  prohibition 
should  pervade  the  entire  body  of  legis- 
lation, and  that  the  justice  which  the 
.Constitution  was  ordained  to  establish 
was  thought  by  them  to  be  compatible 
with  legislation  of  an  opposite  tendency. 
In  other  words,  we  cannot  doubt  that  a 
law  not  made  in  pursuance  of  an  express 
power,  which  necessarily  and  in  its  di- 
rect operation  impairs  the  obligation  of 
contracts,  is  inconsistent  with  the  spirit 
of  the  Constitution."  Hepburn  v.  Gris- 
wold,  (1889)  8  Wall.  623,  19  U.  S.  (L. 
ed.)  513.  See  also  George  v.  Concord, 
(1864)   45  N.  H.  434. 

Power  to  regulate  commerce. —  Grants 
of  power  under  which  the  grantees  are 
licensed  to  build  dams  out  into  a  navi- 
gable river  for  the  purpose  of  utilizing 
the  power  and  of  using  the  water  that 
falls  down  the  river  are  in  legal  effect 
subject  at  all  times  to  the  paramount 
right  of  the  state  as  trustee  for  the 
public  to  divert  a  portion  of  the  waters 
for  public  uses,  and  are  also  subject  to 
the  rights  in  regard  to  navigation  and 
commerce  existing  in  the  general  govern- 
ment under  the  Constitution  of  the  United 
States.  St.  Anthony  Falls  Water  Power 
Co.  i?.  St.  Paul  Wa'ter  Com'rs,  (1897) 
168  U.  S.  372,  18  S.  Ct.  157,  42  U.  S. 
(L.  ed.)   497. 

The  power  to  regulate  commerce  given 
to  Congress  was  never  intended  to  be  ex- 
ercised so  as  to  interfere  with  private 
contracts  not  designed  at  the  time  they 
were  made  to  create  impediments,  and  the 
enforcement  of  such  a  contract  would  not 
be  repugnant  to  the  commercial  power  of 
Congress.  Dubuque,  etc.,  R.  Co.  v.  Rich- 
mond, (1873)  19  Wall.  584,  22  U.  S.  (L. 
ed.)   173. 

When  parties  make  contracts  to  engage 
in  interstate  commerce  they  are  held  to  do 
so  upon  the  basis  and  with  the  understand- 
ing that  changes  in  the  law  applicable  to 
their  contracts  may  be  made.  Fitzgerald 
v.  Grand  Trunk  R.  Co.,  ( 1890)  63  Vt.  173, 
22  Atl.  76,  13  L.  R.  A.  70. 

Impairing  other  constitutional  rights. — 
The  provision  of  the  Federal  Constitution 
which  forbids  the  passage  of  any  law  im- 
pairing the  obligations  of  contracts  applies 
only  to  the  states;  there  is  no  prohibition 


expressly  made  in  relation  to  Acts  of  Con- 
gress. It  is  unnecessary  to  discuss  the 
question  whether  Congress  has  unrestricted 
power  to  do  what  the  states  cannot  do 
in  the  impairment  of  contract  obligations. 
It  is  probable  it  would  be  held  that  in 
some  instances  and  for  some  purposes  it 
can.  Such  an  instance  might  be  the  enact- 
ment of  a  bankrupt  law,  which  necessarily 
implies  the  impairment  and  even  the 
entire  discharge  of  contract  obligations. 
It  is  not  improbable,  however,  that  any 
Act  of  Congress  which  should  provide  for 
the  repudiation  of  any  substantial  part 
of  a  valid  contract  would  be  obnoxious 
to  those  other  provisions  of  the  Federal 
Constitution  which  are  intended  to  protect 
the  citizen  and  his  property  against 
arbitrary  seizure  and  confiscation.  Taxes 
—  Contract,  (1898)  22  Op.  Atty.-Gen. 
194. 

Operating  on  contracts  between  citizens 
of  a  state. —  The  inviolability  of  contracts 
is  most  carefully  guarded  in  the  United 
States.  It  is  probably  a  power,  admitted 
to  exist  in  unlimited  governments,  to  im- 
pair or  abrogate  contracts  between  the 
subjects  of  such  governments  by  legisla- 
tion. Hence,  the  provision  of  the  Consti- 
tution of  the  United  States  that  no  one 
of  the  states  composing  the  Union  should 
enact  such  a  law.  Hence,  also,  as  there  is 
no  restriction  on  the  power  of  the  gov- 
ernment of  the  United  States,  in  the  Fed- 
eral Constitution,  it  may  be,  though  we 
do  not  assert  the  proposition,  that  Con- 
gress might  enact  a  statute  of  that  char- 
acter, to  be  operative  within  the  sphere  of 
that  government;  but  such  an  Act  of  Con- 
gress, if  passed,  could  not,  unless  it  was 
a  general  bankrupt  law,  operate  upon  the 
domestic  contracts  between  citizens  of 
a  state;  because  the  jurisdiction  of  the 
general  government  does  not  extend,  as  a 
general  proposition,  to  that  subject.  That 
power  was  not  ceded  to  it  by  the  states 
at  the  adoption  of  the  Constitution.  The 
prohibition  upon  the  states  to  exercise  it 
is  a  concession  that  it  had  not  been 
granted  away  to  the  federal  government. 
Such  an  Act  of  Congress  could  only 
operate  upon  contracts  executed  within 
the  Bphere  of  jurisdiction  of  the  federal 
government;  such  as  contracts  in  the 
District  of  Columbia,  etc.,  or  between 
itself  and  its  officers,  or  contractors, 
etc.  Hopkins  17.  Jones,  (1864)  22  Ind. 
310. 

The  clause  of  the  Bankruptcy  Act  of 
1898,  providing  "that  all  levies,  judg- 
ments, attachments,  or  other  liens,  ob- 
tained through  legal  proceedings  against 
a  person  who  is  insolvent,  at  any  time 
within  four  months  prior  to  the  filing  of 
a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case 
he  is  adjudged  -  bankrupt,  and  the  prop- 
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erty  affected  by  the  levy,  Judgment,  at- 
tachment, or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the 
same,''  does  not  impair  the  obligation  of 
existing  contracts,  but  simply  affects  the 
remedy  to  enforce  such  contracts.  In  re 
Rhoads,  (1899)  98  Fed.  400. 


Jurisdiction  of  Court  of  Claims.— An 
.  Act  of  Congress  is  not  within  the  opera- 
tion of  this  clause,  and  therefore  a  statute 
respecting  the  jurisdiction  of  the  Court 
of  Claims  is  not,  as  to  a  pending  suit, 
within  its  provision.  Corbett's  Case, 
(1864)  1  Ct.  CL  139. 


Similar  provision  in  state  constitution. —  The  existence  of  a  similar  provi- 
sion in  the  state  constitution  does  not  exclude  the  consideration  from  a  case 
of  the  federal  question  under  the  federal  constitution. 

Des  Moines  City  R.  Co.  c.  Des  Moines,  (1907)   151  Fed.  854. 


n.  Police  Powers 

1.  In  General. —  The  constitutional  prohibition  upon  state  laws  impair- 
ing the  obligation  of  contracts  does  not  restrict  the  power  of  the  state  to 
protect  the  public  health,  the  public  morals,  or  the  public  safety,  as  the  one 
or  the  other  may  be  involved  in  the  execution  of  such  contracts.  Bights 
and  privileges  arising  from  contracts  with  a  state  are  subject  to  regula- 
tions for  the  protection  of  the  public  health,  the  public  morals,  and  the 
public  safety,  in  the  same  sense  and  to  the  same  extent  as  are  all  contracts 
and  all  property,  whether  owned  by  natural  persons  or  corporations. 


New  Orleans  Gas  Light  Co.  v.  Louisiana 
Light,  etc.,  Co.,  (1885)  115  U.  S.  572,  6 
S.  Ct  252,  29  U.  S.  (L.  ed.)  516,  revert- 
ing (1882)  11  Fed.  277.  See  also  the 
following  oases: 

United  States. —  Manigault  v.  Springs, 
(1905)  199  U.  S:  478,  26  S.  Ct  127,  50 
U.  S.  (L.  ed.)  274;  New  York,  etc.,  R. 
Co.  v.  Bristol,  (1894)  151  U.  S.  567, 
14  S.  Ct.  437,  38  U.  S.  (L.  ed.)  269, 
affirming  (1893)  62  Conn.  527,  26  Atl. 
122;  New  Orleans  Water  Works  Co.  v. 
Rivers,  (1885)  115  U.  S.  681,  6  S.  Ct/273, 
29  U.  S.  (L.  ed.)  525;  Louisville  Gas.  Co. 
17.  Citizens'  Gas  Light  Co.,  (1885)  115 
U.  S.  683,  6  S.  Ct.  265,  29  U.  S.  (L.  ed.) 
510. 

Connecticut. — Barlow  p.  Gregory,  (1863) 
31  Conn.  261. 

New  York.—  Buffalo  East  Side  R.  Co. 
r.  Buffalo  St.  R.  Co.,  (1888)  111  N.  Y. 
132,  19  N.  E.  63;  2  L.  R.  A.  384;  Bronk 
v.  Barckley,  (1897)  13  App.  Div.  72,  43 
N.  Y.  S.  400. 

North  Carolina. —  State  v.  Morris, 
(1877)  77  N.  C.  512;  Walton  v.  Gatlin, 
(1864)  1  Winst.  L.  325. 

Private  corporations  occupy  in  respect 
to  the  police  power  precisely  the  same 
attitude  as  private  individuals  engaged  in 


similar  branches  of  business.  The  fact 
that  by  their  articles  of  incorporation  or 
charters  they  obtain  certain  rights  and 
privileges  and  are  empowered  to  transact 
certain  kinds  of  business  in  certain  speci- 
fied places  does  not  exempt  them  from 
police  regulations  in  the  interest  of 
society;  and  this  is  true  even  where  such 
regulations  operate  to  injure  the  business 
authorized  and  to  diminish  the  value  of 
the  property  employed  therein.  Platte, 
etc.,  Canal,  etc.,  Co.  v.  Dowell,  (1892) 
17  Colo.  376,  30  Pac  68.  See  also  the 
following  cases: 

Kansas  —  Kansas  Pac.  R.  Co.  d.  Mower, 
(1876)    16  Kan.  573. 

Kentucky. —  Louisville,  etc.,  Turnpike 
Road  Co.  v.  Ballard,  (1859)  2  Met.  165. 

Missouri. —  State  v.  Mathews,  (1869) 
44  Mo.  523. 

New  Jersey. —  Zabriskie  p.  Hackensack, 
etc.,  R.  Co.,  (1867)  18  N.  J.  Eq.  178. 

North  Carolina. —  Branch  v.  Wilming- 
ton, etc.,  R.  Co.,  (1877)  77  N  C.  347. 

Virginia. —  Richmond,  etc.,  R.  Co.  *• 
Richmond,  (1875)  26  Gratt.  83. 

Private  corporations,  without  any  em- 
press reservation  of  the  powers  over  them 
in  the  act  of  incorporation,  by  the  legis- 
lature,  are  subject,  like  individuals,  to 
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be  restrained,  limited,  and  controlled  in 
the  exercise  of  powers  granted  by  such 
laws  as  the  legislature  may  pass,  based , 
upon  the  principle  of  safety  to  the  public. 
State  *  Noyes,  (1859)  47  Me.  189. 

Cannot  impair  franchise  itself. —  The 
police  power  of  the  state  comprehends  all 
those  general  laws  of  internal  regulation 
which  are  necessary  to  secure  the  peace, 
good  order,  health,  and  comfort  of  so- 
ciety. The  legislature  may  at  all  times 
regulate  the  exercise  of  the  corporate 
franchise  by  general  law  passed  in  good 
faith  for  the  legitimate  ends  contemplated 
by  the  state  police  power  —  that  is,  for 
the  peace,  good  order,  health,  comfort, 
and  welfare  of  society  —  but  it  cannot, 
under  such  laws,  destroy  or  impair  the 
franchise  itself,  nor  any  of  those  rights 
or  powers  which  are  essential  to  its  bene- 
ficial exercise,  Philadelphia,  etc.,  R.  Go. 
v.  Bowers,  (1873)  4  Houst.  (Bel.)  506. 
See  also  Sloan  v.  Pacific  R.  Oo.,  (1875) 
61  Mo.  24. 

Even  if  new  and  more  onerous  duties 
are  imposed  on  contracting  parties,  laws 
for  the  government  of  the.  citizens  of  the ' 
state  and  for  their  welfare  and  safety 
are  not  necessarily  unconstitutional. 
Atty.-Gen.  v.  Fitchburg  R.  Co.,  (1886) 
142  Mass.  40,  6  N.  £.  854. 

The  power  of  the  legislature  to  impose 
uncompensated  duties,  and  even  burdens, 
upon  individuals  and  corporations  for  the 
general  safety,  is  fundamental.  It  is  the 
'police  power."  Its  proper  exercise  is  the 
highest  duty  of  government.  The  state 
may  in  some  cases  forego  the  right  of 
taxation,  but  it  can  never  relieve  itself 
of  the  duty  of  providing  for  the  safety 
of  its  citizens.  This  duty,  and  consequent 
power,  override  all  statute  or  contract 
exemptions.    The  state  cannot  free  any 

Serson  or  corporation  from  subjection  to 
bis  power.  All  personal  as  well  as  prop- 
erty rights  must  be  held  subject  to  the 
police  power  of  the  state.  Boston,  etc., 
R.  Co.  v.  York  County,  (1887)  79  Me. 
386. 

Contracts  with  government  departments. 
—  The  constitutional  provision  does  not 
apply  to  contracts  made  by  parties  dealing 
with  a  department  of  government  concern- 
ing the  future  exercise  of  governmental 
power  conferred  by  legislative  acts,  where' 
the  subject-matter  of  the  contract  is  one 
which  affects  the  safety  and  welfare  of  the 
public.  Board  of  Education  v.  Phillips, 
(1903)  67  Kan.  549,  73  Pac.  97,  100  Am. 
St.  Rep.  475. 

Abuse  of  police  power. —  It  is  not  an 
invasion  and  illegal  seizure  of  private 
property  on  pretense  of  exercising  the 
right  of  eminent  domain,  and  which  act 
is  an  abuse  claiming  the  sanction  of  a 


state  law,  that  gives  the  Supreme  Court, 
of  tl}e  United  States  jurisdiction  on  the 
ground  of  violating  the  obligation  of  a. 
contract.  It  rests  with  state  legislatures 
and  state  courts  to  protect  their  citizens 
from  injustice  and  oppression  of  this  de- 
scription, as  the  legislative  and  judicial 
powers  of  the  general  government  do  not 
extend  to  municipal  regulations  necessary 
to  the  well-being  and  existence  of  the 
states.  Mills  v.  St.  Clair  County,  (1950) 
8  Hqw.  586,  12  U.  S.  (L.  ed.)   1201. 

"  That  the  police  power  of  the  state  may , 
be  an  instrument  of  injustice  and  oppres- 
sion cannot  be  questioned.  And  when.it. 
is  plainly  invoked  by  the  legislature 
merely  as  an  excuse  for  the  infliction  of 
needless  injury  upon  private  corporations, 
the  judiciary  should  promptly  interfere 
to  prevent  the  wrong.  *  *  *  But  if 
a  statute  is  evidently  designed  to  promote 
the  public  health,  the  public  morals,  or 
the  public  safety,  and  especially  if  it 
tends  to  produce  the  effect  designed,  it  is 
valid  so  far  as  this  specific  objection  is 
concerned  unless  there  be  a  palpable  in- 
vasion of  constitutional  rights."  Platte, 
etc.,  Canal,  etc.,  Co.  v.  Doweil,  (1892) 
17  Colo.  376,  30  Pac.  68. 

A  state  cannot  violate  its  contract 
under  a  pretended  exercise  of  its  police 
power.  The  act  must  be  bona  fide  in- 
tended to  relieve  some  evil  within  the 
reach  of  that  nower,  and  strictly  applic- 
able to  that  end.  State  v.  Richmond,  etc., 
R.  Co.,  (1875)  73  N.  C.  527, 

Regulation  of  railroads.— A  railroad 
company  has  by  no  means  an  absolute 
power  to  determine  what  parts  of  its  line 
it  will  operate.  Its  franchises  are 
granted  for  the  nubile  good,  and  in  ex- 
ercising them  it  is  largely  subject  to  the 
control  and  direction  of  the  legislature. 
Either  by  virtue  of  the  police  power,  or 
of  the  reserved  power  to  alter  charters, 
many  acts  may  be  required  which  involve 
expense,  and  which  a  railroad  corporation, 
or  other  corporation  to  which  like  rules 
would  apply,  would  not  if  left  to  itself 
undertake.  Brownell  t>.  Old  Colony  R.  Co., . 
(1895)  164  Mass.  29,  41  N.  E.  107,  49 
Am.  St.  Rep.  442,  29  L.  R.  A.  169. 

That  the  legislature  has  power  to  com- 
pel railroad  companies,  and  other  like 
common  carriers,  to  discharge  the  duties 
and  obligations  they  owe  to  the  public 
and  individuals  who  travel  on  and  ship 
freights  over  their  roads,  by  reasonable 
statutory  regulations,  and  to  compel  a 
due  observance  of  these  by  fines  and 
penalties,  is  too  well  and  thoroughly 
settled  by  judicial  authority  to  admit  of 
question.  Because  of  their  quasi  public 
nature  —  their  relations  to  the  public  — 
the  fact  that  they  hold  themselves  out 
•  to  the  world  as  ready  to  carry  freights 
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for  shippers,  regularly,  for  reasonable 
compensation,  ana  especially  as  to  rail- 
road corporations,  because  they  have  and 
exercise  franchises,  rights,  privileges,  and 
advantages  of  the  public,  and  granted  by 
the  public  authority,  they  are  subject  to 
just  legislative  control.  The  legislature 
may  reasonably  regulate  their  methods  of 
business  in  a  general  way  so  as  to  pro- 
mote the  public  good,  having  due  regard 
for  their  rights  in  all  respects.  They, 
have  rights  as  well  as  the  public,  that 
the  law  protects,  but  to  the  extent  that 
the  exercise  of  their  rights  by  themselves 
concern  and  afTect  the  public,  the  latter 
through  its  constituted  authority  must 
have  a  voice  in  such  exercise  of  them. 
McGowan  v.  Wilmington,  etc.,  R.  Co., 
(1886)   95  N    C.  417. 

That  railroad  corporations  hold  their 
property  and  exercise  their  functions  sub- 
ject to  legislative  control  is  beyond  ques- 
tion. The  price  for  transporting  freight 
and  passengers  within  certain  limitations, 
the  speed  of  trains,  the  way  in  which 
they  may  cross  or  run  upon  highways  or 
turnpikes,  are  all  within  the  power  of  the 
legislature  to  regulate,  although  the  power 
to  alter  and  amend  the  charters  has  not 
been  reserved.  This  is  upon  the  ground 
that  such  corporations  exercise  their  fran- 
chise for  the  public  benefit,  and  are  sub- 
ject to  regulation  by  the  power  that 
created  them;  that  it  is  a  part  of  the 
police  power  which  is  inherent  in  every 
government,  with  such  limitations  only  as 
are  provided  by  the  state  and  federal  con- 
stitutions. Clarendon  v.  Rutland  R.  Co., 
(1902)  75  Vt.  0,  52  Atl.  1057. 

Mode  of  exercise  of  eminent  domain. — 
Where  the  charter  of  a  railroad  contains 
provisions  regulating  the  manner  of  tak- 
ing lands  for  the  use  of  the  road,  they 
are  subject  to  alteration  by  future  legis- 
lation, since  they  are  not  in  the  nature 
of  a  contract.  Mississippi  R.  Co.  v.  Mc- 
Donald,   (1873)    12   Heisk.    (Tenn.)    54. 

Control  of  streets. —  The  general  prin- 
ciple is  well  established  that  the  legis- 
lative power  of  a  city  may  control  and 
improve  the  streets,  and  that  such  power, 
when  duly  exercised  by  ordinances,  will 
override  any  license  previously  given  by 
which  the  control  of  a  certain  street  has 
been  surrendered  to  any  individual  or 
corporation.  The  right  of  a  city  to  im- 
prove its  streets  by  regrading  or  other- 
wise is  something  so  essential  to  its 
growth  and  prosperity  that  the  common 
council  can  no  more  denude  itself  of  that 
right  than  it  can  of  its  power  to  legislate 
for  the  health,  morals,  and  safety  of  its 
inhabitants.  Wabash  R.  Co.  v.  Defiance, 
(1897)  167  U.  S.  97,  17  S.  Ct.  748,  42 
U.  S.   (L.  ed.)   87. 


In  the  exercise  of  a  franchise  affecting 
the  safety  and  welfare  of  the  public,  a 
grantee  railroad  is  under  the  control  of 
the  police  powers  of  the  state,  and  a  city 
ordinance  which  provided  that  "  no  person 
or  persons  shall  tear  up,  dig  up,  or  ditch 
or  otherwise  interfere  with  any  of  the 
streets  or  alleys  within  the  limits  of  the 
city  of  Westport  without  the  permission 
first  obtained  from  the  board  of  alder- 
men of  said  city,"  was  held  to  be  con- 
stitutional, as  a  reasonable  exercise  of  the 
police  power.  Westport  v.  Mul  hoi  land, 
(1900)  159  Mo.  86,  60  S.  W.  77,  53  L. 
R.  A.  442. 

A  legislature  may  regulate  the  use  of 
streets  for  public  purposes,  and  general 
public  legislative  acts  in  the  exercise  of 
the  police  power  of  the  state  are  not  be- 
yond the  reach  or  touch  of  future  legis- 
lation. The  legislature  cannot  divest  it- 
self of  its  control  of  the  streets  for  the 
public  welfare  and  a  mere  license  to  use 
streets  may  be  revoked  or  modified  in  any 
way  and  at  any  time  when  the  public  in- 
terest requires  it.  American  Rapid  Tel. 
Co.  v.  Hess,  (1891)  125  N.  Y.  641,  26 
N.  E.  919,  21  Am.  St.  Rep.  764,  13  L.  R. 
A.  454,  affirming  (1890)  58  Hun  610,  12 
N.  Y.  S.  536. 

Abolition  of  grade  crossings. — A  state 
statute  which  is  directed  to  the  extinc- 
tion of  railroad  grade  crossings  and  which . 
authorizes  municipal  corporations  to  re- 
quire alterations  in  such  crossings,  al- 
lowing the  imposition  of  the  entire  ex- 
pense of  change  of  grade,  both  costs  and 
damages,  irrespective  of  benefits,  on  the 
railway  companies,  does  not  impair  the 
obligation  of  the  charter  contracts  of 
the  companies.  New  York,  etc.,  R.  Co. 
v.  Bristol,  (1894)  151  U.  S.  566,  14  S. 
Ct.  437,  38  U.  S.  (L.  ed.)  209.  See  also 
Selectmen  v.  New  York,  etc.,  R.  Co., 
(1894)  161  Mass.  259,  37  N.  E.  199; 
Lehigh  Valley  R.  Co.  i\  Adam.  (1902) 
70  App.  Div.  427,  75  N.  Y.  S.  515. 

Care  of  highway  crossings. — A  statute 
requiring  a  railroad  company  to  care 
for  and  maintain  highway  crossings  with- 
in its  location  is  a  constitutional  exercise 
of  the  police  power  of  the  state,  and  this 
notwithstanding  the  charter  of  the  com- 
pany provided  that  it  should  not  be  al- 
tered, amended,  or  repealed.  Boston,  etc., 
R.  Co.  v.  York  County,  (1887)  79  Me.  386, 
10  Atl.  113.  See  also  Delaware,  etc.,  R. 
Co.  v.  East  Orange,  (1879)  41  N.  J.  L. 
127. 

Cattle  guards  at  crossings. —  The  legis- 
lature has  the  power  to  require  existing 
railroad  corporations,  and  all  hereafter 
incorporated,  to  maintain  cattle  guards 
at  all  crossings,  or  to  respond  in  dam- 
ages for  all  cattle  injured  by  their  trains, 
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through  such  omission.  This  subject 
comes  clearly  within  the  police  power  of 
the  state,  the  power  to  regulate  which 
resides  inalienably  in  the  state  legisla- 
ture. Thorpe  v.  Rutland,  etc.,  R.  Co., 
(1854)   27  ft.  140. 

Limitation  of  liability  for  personal  in- 
jury.— A  statute  limiting  the  amount  to 
be  recovered  in  actions  against  railroad 
companies  and  common  carriers,  for  neg- 
ligence, to  $3,000  in  cases  of  personal  in- 
juries, and  $6,000  in  case  of  death,  does 
not  constitute  a  binding  contract  with  a 
company  accepting  its  provisions,  and  a 
constitutional  provision  subsequently 
adopted  declaring  that  "no  Act  of  the 
general  assembly  shall  limit  the  amount 
to  be  recovered  for  injuries  resulting  in 
death,  or  for  injuries  to  person  or  prop- 
erty/' does  not  impair  the  obligation  of 
any  contract.  Pennsylvania  R.  Co.  v. 
Bowers,  (1889)  124  Pa,  St.  190,  10  Atl. 
836,  2  L.  R.  A.  621. 

Penalty  for  failure  to  forward  freight. 
— A  statute  of  "North  Carolina  subjecting 
a  railroad  company  to  a  penalty  for  fail- 
ure to  forward  freight  is  not  unconsti- 
tutional. Katzenstein  v.  Raleigh,  etc., 
R.  Co.,  (1881)  84  N.  C.  688;  Branch  v. 
Wilmington,  etc.,  R.  Co.,  (1877)  77  N.  C. 
347. 

Liability  for  injury  to  live  stock. —  The 
Georgia  Act  of  Feb.  20,  1854,  entitled 
"An  Act  to  define  the  liabilities  of  the 
several  railroad  companies  of  this  state, 
for  injury  to  or  destruction  of  live  stock, 
killed  or  injured ,"  etc.,  was  held  to  be 
constitutional.  Davis  t;.  Central  R.,  etc., 
Co.,   (1855)    17  Ga.  323. 

Liability  for  communicated  fires. — A 
Missouri  statute  by  which  every  railroad 
corporation  owning  and  operating  a  rail- 
road in  the  state  is  made  responsible  in 
damages  for  property  of  any  person  in- 
jured or  destroyed  by  fire  communicated 
by  its  locomotive  engines,  and  is  declared 
to  have  an  insurable  interest  in  property 
along  its  route,  and  authorized  to  insure 
such  property  for  its  protection  against 
such  damages,  does  not  impair  the  obli- 
gation of  the  contract  previously  made 
between  a  railroad  company  and  the  state 
by  its  incorporation  under  general  laws 
authorizing  it  to  convey  passengers  and 
freight  over  this  railroad  by  the  use  of 
locomotive  engines.  St.  Louis,  etc.,  R. 
Co.  v.  Mathews,  (1897)  165  U.  S.  5,  17 
S.  Ct.  243,  41  U.  S.  (L.  ed.)  611.  See 
also  the  following  cases: 

Colorado.—  Union  Pac.  R.  Co.  v.  De 
Busk,  (1888)  12  Colo.  294,  20  Pac.  752, 
13  Am.  St.  Rep.  221,  3  L.  R.  A.  350. 


Iowa. —  Rodemacher  v.  Milwaukee,  etc., 
R.  Co.,   (1875)   41  la.  297. 

Missouri. —  Campbell  v.  Missouri  Pac 
R  Co.,  (1894)  121  Mo.  340,  25  S.  W. 
936,  42  Am.  St.  Rep.  530,  25  L.  R.  A. 
175;  Mathews  v.  St.  Louis,  etc.,  R.  Co., 
(1894)  121  Mo.  298,  24  S.  W.  591,  25 
L.  R.  A.  161. 

Ohio. —  Baltimore,  etc.,  R.  Co.  v. 
Kreager,  (1899)  61  Ohio  St.  312,  56  N.  E. 
203. 

South  Carolina. —  McCandless  v.  Rich- 
mond, etc.,  R.  Co.,  (1892)  38  S.  C.  103, 
16  S.  E.  429,  18  L.  R.  A.  440;  Lipfeld  v. 
Charlotte,  etc.,  R.  Co.,  (1893)  41  S.  C. 
285,  19  S.  E.  497;  Mobile  Ins.  Co.  c. 
Columbia,  etc.,  R.  Co.,  (1893)  41  S.  C. 
408,  19  S.  E.  858,  44  Am.  St.  Rep. 
725. 

Liability  for  wages  of  laborers  of  con- 
tractors.— A  statute  providing  that  rail- 
road companies  shall  be  liable  to  day 
laborers  employed  by  contractors  for 
labor  actually  performed  on  their  roads 
was  held  to  be  constitutional.  Branin  e. 
Connecticut,  etc.,  R.  Co.,  (1858)  31  Vt. 
214. 

Requiring  railroad  to  cut  drain  through 
railroad  embankment. —  Though  a  rail- 
road company  may  have  an  irrepealable 
charter,  there  is  no  impairment  of  a  con- 
tract by  the  application  to  it  of  a  stat- 
ute penalizing  the  failure  of  a  railroad 
company  to  cut  a  drain  through  an  em- 
bankment for  the  purpose  of  letting  pass 
Mirface  water  and  preventing  the  over- 
flow of  adjacent  lands.  Chicago,  etc.,  R. 
Co.  t?.  Tranbarger,  (1915)  238  U.  S.  67, 
35  S.  Ct.  678,  59  U.  S.   (L.  ed.)   1204. 

Telegraph  and  telephone  poles  and 
wires  in  streets. —  It  is  competent  for  a 
municipal  corporation  to  remove  and  put 
an  end  to  obstructions  by  telegraph  poles 
and  wires  in  the  streets  and  to  regulate 
and  control  the  manner  in  which  tele- 
graph lines  shall  enter  or  pass  through 
the  city,  unless  bound  by  some  absolute 
contract  permitting  the  poles  and  wires 
to  stand.  Mutual  Union  Tel.  Co.  t\ 
Chicago,   (1883)    16  Fed.  315. 

A  municipal  corporation  gave  its  con- 
sent to  the  original  construction  of  a 
telephone  system  along  a  certain  street. 
An  ordinance  requiring  the  removal  of 
the  telephone  poles  and  wires  from  that 
street  to  a  less  frequented  alley,  for  the 
reason  that  the  telephone  company  has 
accumulated  wires  to  such  an  extent  as 
to  endanger  the  life*  and  safety  of  the 
citizens  of  the  city,  is  valid,  as  the  city 
could  not  deprive  itself,  by  contract, 
of  the  power  to  provide  for  the  pub- 
lic   safety    and    convenience.      Michigan 
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Telephone  Oo.  v.  Oiarloite,  (1899)  93 
Fed.  11. 

Erection  of  dam  to  drain  lowlands.—- 
On  sustaining  a  statute  authorizing  the 
erection  of  a  dam  for  the  purpose  of 
draining  lowlands,  which  it  was  alleged 
impaired  a  contract  previously  entered 
into  by  which,  parties  agreed  to  remove 
a  dam  previously  existing,  and  to  allow 
such  creek  to  remain  open  and  unob- 
structed, the  court  said:  "It  only  re- 
mains to  consider,  etc  (on  page  481) 
*  *  *  improvement  of  such  lands.9' 
Manigault  v.  Springs,  (1905)  199  U.  S. 
481,  20  S.  Ct.  127,  60  U.  S.  (I*,  ed.) 
274. 

The  charter  of  an  insurance  company 
does  not  exempt  it  from  the  obligation 
to  comply  with  a  subsequently  estab- 
lished police  regulation  requiring  it  to 
make  a  statement  of  its  condition  and 
business.  Eagle  Ins.  Co.  v.  Ohio,  (1894) 
153  U.  S.  453,  14  S.  Ct.  468,  38  TJ.  S. 
(L.  ed.)  778,  affirming  (1893)  50  Ohio 
St.  252,  33  N.  E.  1056. 

Regulation  of  gas  works.— A  state  stat- 
ute granting  to  a  company  the  sole  and 
exclusive  privilege  and  right  of  lighting 
streets  in  a  certain  city  does  not  relieve 
the  company  of  the  obligation  to  comply 
with  reasonable  regulations  imposed  in 
the  exercise  of  the  police  powers  of  the 
state.  Missouri  v.  Murphy,  (1898)  170 
U.  S.  99,  18  S.  Ct.  505,  42  U.  S.  (L.  ed.) 
.955. 

Where  an  ordinance  of  a  city  pre- 
scribed certain  limits  for  the  erection  of 
gas  works,  and  subsequent  thereto  con- 
tracts were  made  to  furnish  materials 
for  and  labor  on  gas  works  which  were 
about  to  be  erected,  lands  were  pur- 
chased for  a  site  within  the  territory 
where  under  the  ordinance  such  erection 
was  permitted,  and  sums  of  money  were 
expended  in  building  the  foundation  of 
the  contemplated  works,  it  further  ap- 
pearing that  prior  to  the  adoption  of  a 
second  ordinance  a  permit  of  the  board 
of  fire  commissioners  to  erect  the  works 
was  obtained,  it  was  held  that  a  second 
ordinance  changing  the  boundary  so  as 
to  put  the  contemplated  works  outside  of 
the  territory  where  they  could  be  erected 
was  void.  Bobbins  e.  Los  Angeles, 
(1904)  195  U.  S.  223,  25  S.  Ct.  18,  49 
.TJ.  S.  (L.  ed.)  169,  reversing  (1903)  139 
CaL  179,  72  Pac  970,  96  Am.  St,  Rep. 
95. 

<  Regulation  of  banks. —  Where  a  stat- 
ute provided  that  bank  commissioners 
shall.be  appointed  by  the  governor,  that 
,they  shall  visit  the  banks  and  shall  have 
free  access  to  their  vaults,  books,  and 
papers,  and  shall  make  all  such  inquiries 


as  may  be  necessary  to  ascertain  the  con- 
dition of  the  banks  and  their  ability  to 
fulfil  their  engagements,  and  whether  they 
have  complied  with  the  provisions  of 
law,  and  may  summon  and  examine,  un- 
der oath,  the  officers  and  agents  of  the 
banks,  in  relation  to  the  transactions  and 
condition  of  the  banks,  and  that  an  offi- 
cer or  agent  who  shall  refuse,  "with- 
out justifiable  cause,"  to  appear  and 
testify  when  thereto  required,  shall  be 
subject  to  fine  or  imprisonment;  and  if 
upon  examination  of  any  bank  the  com- 
missioners shall  be  of  opinion  that  it  is 
insolvent,  or  that  its  condition  is  such 
as  to  render  its  further  progress  hazard- 
ous to  the  public,  and  that  it  has  ex- 
ceeded its  powers  or  has  failed  to  comply 
with  all  of  the  rules,  restrictions,  and 
conditions  provided  by  law,  they  may  ap- 
ply to  a  justice  of  the  Supreme  Judicial 
Court  to  issue  an  injunction  to  restrain 
such  corporation,  in  whole  or  in  part, 
from  further  proceeding  with  its  business, 
until  a  hearing  of  the  corporation  can 
be  had;  and  the  justice  will  forthwith 
issue  such  j)rocess,  and  after  a  full  hear- 
ing of  the  corporation  upon  the  matters 
aforesaid,  may  dissolve  or  modify  the  in- 
junction or  make  it  perpetual,  and,  at 
his  discretion,  appoint  a  receiver,  it  was 
held  that  the  statute  was  not  unconsti- 
tutional on  the  ground  that  a  suspension 
of  the  proceedings  of  a  bank  by  the  in- 
junction diminishes  the  period  for  which 
the  bank  is  by  its  charter  empowered  to 
act  as  a  corporation.  Com.  v.  Farmers', 
etc.,  Bank,  (1839)  21  Pick.  (Mass.)   542. 

The  Provident  Institution  for  Savings, 
in  Boston,  which  was  chartered  in  1816, 
was  held  to  be  subject  to  the  general 
laws  of  Massachusetts  passed  since  that 
time,  relating  to  investments  of  deposits 
by  savings  banks  and  institutions  for 
savings.  Opinion  of  Justices,  (1852)  9 
Cush.   (Mass.)   604. 

Establishment  of  slaughter-houses. — A 
state  legislature  cannot,  by  contract  with 
an  individual  or  corporation,  restrain,  di- 
minish, or  surrender  its  powers  to  enact 
laws  for  the  preservation .  of  the  public 
health  or  the  {public  morals.  A  state 
constitution,  and  municipal  ordinances 
passed  thereunder  opening  to  general  com- 
petition the  right  to  build  slaughter- 
houses, establish  stock  landings,  and  en- 
gage in  the  business  of  butchering  in  that 
city  under  regulations  established  by 
these  ordinances  are  not  void  as  impair- 
ing the  obligation  of  a  contract  granting 
exclusive  privileges  for  stock  landings 
and  slaughter-houses  at  that  city.  Butch- 
ers' Union  Slaughter-House,  etc.,  Co.  c. 
Crescent  Citv,  Live-Stock  Landing,  etc., 
Co.,  (1883)  111  U.  S.  746,  4  S.  Ct.  652, 
28  TJ.  S.  (L.  ed.)  585,  reversing  Crescent 
City    Live-Stock    Landing,    etc.,    Co.    c. 
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Butcher's  Union  Live-Stock  Landing,  etc., 
Co.,  (1881)  0  Fed.  743.  See  also  Crescent 
City  Live  Stock  Landing,  etc.,  Co.  t?.  New 
Orleans,  (1881)   33  La.  Ann.  934. 

Sale  of  intoxicating  liquors.— A  Con- 
necticut  statute  which  provided  that  "  no 
action  of  any  kind  shall  be  maintained 
in  any  court  of  this  state  for  spirituous 
and  intoxicating  liquors,  or  mixed  liquors 
of  which  part  is  spirituous  or  intoxicat- 
ing, sold  in  any  other  state  or  country, 
contrary  to  the  law  of  said  state  or  coun- 
try, or  with  intent  to  enable  anv  person 
to  violate  any  provision  of  this  Act," 
was  held  to  be  constitutional.  Reynolds 
v.  Geary,  (1857)  26  Conn.  179.  See  also 
Savage's  Case,  (1888)  84  Va,  619,  5 
S.  E.  565. 

Regulating  injurious  employment.— In 

the  exercise  of  its  police  power  a  state 
has  full  authority  to  prohibit  under  pen- 
alty the  exercise  of  any  trade  or  employ- 
ment injurious  to  its  citizens  and  destruc- 
tive to  the  best  interests  of  society.  Such 
a  law  does  not  operate  directly  upon  con- 
tracts, and  therefore  is  not  "within  the 
prohibition  of  the  United  States  Consti- 
tution. People  v.  Hawley,  (1854)  3  Mich. 
330. 

Hours  of  labor  for  women  and  minors. 
—A  Massachusetts  statute  which  pro- 
vided that  "no  minor  under  the  age  of 
eighteen  years,  and  no  woman  over  that 
age,  shall  be  employed  in  laboring  by  any 
person,  firm,  or  corporation,  in  any  manu- 
facturing establishment  in  this  common- 
wealth, more  than  ten  hours  in  any  one 
day,"  except  in  certain  cases,  and  that 
"in  no  case  shall  the  hours  of  labor  ex- 
ceed sixty  per  week,"  was  held  not  to  vio- 
late a  charter  contract  with  a  manufac- 
turing corporation.  Com.  v.  Hamilton 
Mfg.  Co.,   (1876)    120  Mass.  383. 

Regulating  interment  of  the  dead. —  It 
being  competent  for  the  legislature  not 
only  to  change  and  modify  political  dis- 
tricts, but  also  to  dissolve  them  at  pleas- 
ure, its  power  to  control  and  extinguish 
the  uses  to  which  property  may  be  held 
by  such  political  districts  must  be  wider 
than  that  which  pertains  to  the  property 
of  private  persons.  The  right  of  the 
legislature  to  forbid  a  municipal  cor- 
poration to  appropriate  its  lands,  within 
corporate  limits,  to  burial  purposes  is  in- 
controvertible. Such  enactments  are  not 
unconstitutional,  either  as  impairing  the 
obligation  of  contracts  or  taking  private 
property  for  public  uses  without  com- 
pensation; they  are  unassailable  as  an 
exercise  of  the  police  power.  Newark  v. 
Werteoo,  (1894)  56  N.  J.  L.  667,  29  Atl. 
487,  24  L.  R.  A.  843. 

A  statute,  declared  to  be  a  public  Act, 
authorized  the  corporation  of  the  city  of 


Xew  York,  to  make  various  by-laws,  when 
they  should  deem  them  necessary  and 
proper ;  "  and  for  regulating,  or  if  they 
find  it  necessary,  preventing  the  inter- 
ment of  the  dead,"  within  the  city.  The 
corporation  passed  a  by-law  prohibiting 
the  interment  of  dead  within  certain 
parts  of  the  city,  under  a  penalty;  not- 
withstanding which  certain  persons  in- 
terred dead  bodies  in  the  part  of  the 
city  to  which  the  by-law  related.  The 
interment  was  by  persons  having  the 
right  under  grants  of  or  titles  to  land 
li olden  in  trust  for  the  sole  purpose  of 
interment,  some  of  which  had  been  used 
for  that  purpose  for  more  than  a  century, 
and  to  some  of  which  certain  fees  for  in- 
terment were  incident,  and  belonged  to 
the  persons  interring.  A  further  right 
was  also  claimed  by  individual  vault 
owners,  in  whose  behalf  some  of  the  in- 
terments were  made.  It  was  held  that 
the  by-law  was  valid  and  operative  as  to 
all  these  interments,  and  that  the  Act 
under  which  it  was  passed  was  not  uncon- 
stitutional as  impairing  the  obligation 
of  contracts.  Coatee  c.  New  York, 
(1827)   7  Cow.   (N.  Y.)   686. 

Rules  of  settlement  of  paupers. —  There 
is  no  constitutional  objection  to  a  gen- 
eral law  which  alters  the  rules  of  settle- 
ment, although  its  effect  may  be  to  trans- 
fer from  one  town  to  another  the  obli- 
gation to  support  individuals  who  may 
become  entitled  to  relief  as  paupers. 
Bridgewater  v.  Plymouth,  (1867)  97 
Mass.  382. 

Maintenance  of  powder  magazine.— The 
withdrawal  of  a  privilege  granted  to  erect 
and  maintain  a  powder  magazine  within 
the  limits  of  the  city  is  a  valid  exercise 
of  the  police  power  Davenport  v.  Rich- 
mond, (1886)   81  Va.  636. 

Erection  of  buildings. — A  Massachu- 
setts statute  which  prohibited  the  erec- 
tion of  buildings  over  ninety  feet  in 
height  on  the  streets  adjoining  Copley 
Square  in  Boston  was  held  to  be  consti- 
tutional. Atty.-Oen.  v.  Williams,  (1901) 
178  Mass.  330,  59  N.  E.  812,  affirmed 
Williams  v.  Parker,  (1903)  188  U.  S. 
491,  23  S.  Ct.  440,  47  U.  S.  (L.  ed.)  559, 
on  the  ground  that  the  statute  was  con- 
sistent with  due  process  of  law.  See  also 
Knoxville  v.  Bird,  (1883)  12  Lea  (Tenn.) 
121. 

Neither  the  fact  that  a  party  has  re- 
ceived a  permit  nor  that  he  has  made  a 
contract  for  the  construction  of  buildings 
will  prevent  the  passage  of  legislation  in 
the  exercise  of  the  police  power  in  the 
interest  of  public  health,  morals,  and 
safety,  when  work  has  not  been  com- 
'  menced.  New  York  t>.  Herdje,  (1902) 
68  App.  Div.  370,  74  N.  Y.  S.  104. 
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Permit  to  erect  wooden  buildings. — 
Where  a  party  was  given  permission  by 
the  common  council  to  erect  wooden  build- 
ings within  fire  limits  upon  his  land,  and 
he  made  contracts  and  commenced  the 
work,  it  was  held  that  the  common  coun- 
cil had  no  authority  to  deprive  the  party 
of  his  vested  rights  acquired  by  enter- 
ing upon  the  construction  of  the  build- 
ings and  incurring  liabilities  for  the  work 
and  materials,  by  the  enactment  of  a 
subsequent     resolution     rescinding     the 


former  resolution.  Buffalo  €.  Chadeayne, 
(1892)  134  N.  Y.  163,  31  N.  E.  443, 
affirming  (1889)  7  N.  Y.  S.  501. 

Sunday  laws, —  An  Act  prohibiting  ex- 
hibitions or  dramatic  performances  on 
Sunday  is  a  proper  exercise  of  the  police 
power  of  the  state,  notwithstanding  its 
effect  upon  contracts  made  in  reference 
to  such  performances.  Lindenmuller  r. 
People,   (1861)   33  Barb.   (N.  Y.)   548. 


2.  State  Cannot  Divest  Itself  of  Police  Power. —  A  state  legislature  can- 
not, by  any  contract,  divest  itself  of  the  power  to  provide  for  the  protection 
of  the  lives,  health,  and  property  of  the  citizens,  and  the  preservation  of 
good  order  and  the  public  morals.  They  belong  emphatically  to  that  class 
of  objects  which  demand  the  application  of  the  maxim,  salus  poptdi  suprema 
lex;  and  they,  are  to  be  attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  advise.  That  discretion  can  no 
more  be  bargained  away  than  the  power  itself. 

Boston  Beer  Co.  v.  Massachusetts, 
(1877)  97  U.  S.  33,  24  U.  S.  (L.  ed.) 
989,  affirming  (1874)  115  Ma«.  153.  See 
also  the  following  cases: 

United  States. —  Atlantic  Coast  Line 
R.  Co.  v.  Goldaboro,  (1914)  232  U.  S. 
548,  34  S.  Ct.  364,  58  U.  S.  (L.  ed.) 
721;  Grand  Trunk  Western  R.  Co.  v. 
South  Bend,  (1913)  227  U,  S.  544,  33 
S.  Ct.  303,  57  U.  S.  (L.  ed.)  633,  44 
h.  R.  A.  (N.  S.)  405;  Wabash  R.  Co.  r. 
Defiance,  (1897)  167  U.  S.  100,  17  S.  Ct. 
748,  42  U.  S.  (L.  ed.)  87;  Southern  Pac. 
Co.  v.  Portland,  (1910)  177  Fed.  958; 
Michigan  Telephone  Co.  t\  Charlotte, 
(1899)    93   Fed.    12. 

Colorado. —  Platte,  etc.,  Canal,  etc.,  Co. 
r.  Dowell,  (1892)  17  Colo.  376,  30  Pac. 
68. 


Kentucky. —  Com.  v.  Douglass,  (1893) 
100  Ky.  116,  24  S.  W.  233,  66  Am.  St. 
Rep.  328. 


Missouri. —  Sloan  v.  Pacific  R.  Co., 
(1875)    61  Mo.  24. 

Nebraska. —  Chicago,  etc.,  R.  Co.  r. 
State,  (1896)  47  Neb.  549,  66  K.  W. 
624,  53  Am.  St.  Rep.  557,  41  L.  R.  A. 
481. 

North  Carolina. —  Washington  Toll 
Bridge  Co.  v.  Beaufort  County,  (1879) 
81  N.  C.  491. 

A  state  statute  which  is  a  public  law 
relating  to  a  public  subject  within  the 
domain  of  the  legislative  power  of  the 
state,  and  involving  the  public  rights  and 
public  welfare  of  the  entire  community 
affected  by  it,  can  confer  no  contract 
right  within  the  protection  of  this  con- 
stitutional provision.  Every  succeeding 
legislature  possessed  the  same  jurisdic- 
tion and  power  with  respect  to  sucli  mat- 
ters as  its  predecessors.  Newton  v.  Ma- 
honing County,  (1879)  100  U.  S.  557, 
25  U.  S.  (L.  ed.)   710. 


The  doctrine  that  a  corporate  charter  is  a  contract  which  the  Constitution 
of  the  United  States  protects  against  impairment  by  subsequent  state  legis- 
lation is  ever  limited  in  the  area  of  its  operation  by  the  equally  well-settled 
principle  that  a  legislature  can  neither  bargain  away  the  police  power  nor 
in  any  wise  withdraw  from  its  successors  the  power  to  take  appropriate 
measures  to  guard  the  safety,  health  and  morals  of  all  who  may  be  within 
their  jurisdiction. 

Texas,  etc.,   R.   Co.   v.  Miller,    (1911)  Though  a  railroad  company  may  have 

221   TJ.  S.  408,  31   S.  Ct.  534,  55  U.  B.       unlimited  power  in  its  charter  to  issue 
(L.  ed.)  789.  one   or  more  classes  of  preferred   stock, 
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a  statute  regulating  the  issue  01  capital 
stock  in  railroad  corporations  does  not 
impair  the  obligation  of  contracts  as  it 
is  an  exercise  of  the  police  power  to  pre- 
vent  fraud   in   the   issuing   of   fictitious 


stock  and  to  protect  the  public  from  the 
consequences  thereof.  State  v.  Great 
Northern  By.  Co.,  (1907)  100  Minn.  445, 
111  N.  W.  289,  10  L.  R.  A.   (N.  S.)   260. 


The  duty  of  a  railway,  as  to  existing  and  future  streets,  to  maintain  them  in 
safety,  cannot  be  contracted  away  by  its  charter  so  as  to  relieve  it  from  the 
duty  of  complying  with  an  ordinance,  passed  under  legislative  authority, 
requiring  it  to  repair  a  certain  viaduct  carrying  an  avenue  over  its  tracks. 

Northern  Pac.  R.  Co.  v.  Duluth,  (1908)  208  U,  S.  583,  28  S.  Ct.  341,  52  U.  S. 
(L.  ed.)  630. 

III.  Power  of  Taxation 
'  1.  In  General— r  A  lawful  tax  on  a  new  subject,  or  an  increased  tax  on 
an  old  one,  does  not  interfere  with  a  contract  or  impair  its  obligation  within 
the  meaning  of  the  Constitution,  even  though  such  taxation  may  affect 
particular  contracts,  as  it  may  increase  the  debt  of  one  person  and  lessen 
the  security  of  another,  or  may  impose  additional  burdens  upon  one  class 
and  release  the  burdens  of  another. 


North  Missouri  R.  Co.  v.  Maguire, 
(1873)  20  Wall.  61,  22  U.  S.  (L.  ed.) 
287.  See  infra,  p.  1017,  t.  Exemption  from 
or  Limitation  of  Taxation. 

Limitation  upon  the  taxing  power  of  a 
state. —  This  provision  is  a  limitation 
upon  the  taxing  power  of  the  state  as 
well  as  upon  all  its  legislation,  what- 
ever form  it  may  assume.  U.  S.  r.  How- 
ard County,   (1880)   2  Fed.  1. 

The  Virginia  Compact  provided  that 
all  private  lights  and  interests  in  lands 
over  which  Virginia  surrendered  sov- 
ereignty derived  from  the  laws  of  Vir- 
ginia should  remain  valid  and  secure  un- 
der the  laws  of  the  proposed  state  of 
Kentucky.  Held,  that  Acts  1906,  p.  115, 
c.  22,  relating  to  taxation  of  lands  in  the 
state,  is  not  violative  of  Const.  U.  S. 
art.  1,  section  10,  as  impairing  the  obliga- 
tion of  the  compact  with  Virginia.  Ken- 
tucky Union  Co.  t?.  Com.,  (1908)  128  Ky. 
610,  108  S.  W.  931,  110  S.  W.  398. 

The  exercise  of  the  power  of  taxation 
by  municipal  coporations  is  such  an  Act 
of  legislation  that  if  it  impairs  the  obliga- 
tion of  a  contract  it  is  within  the  pro- 
hibition of  this  clause.  De  Vignier  v. 
New  Orleans,    (1883)    10  Fed.   11. 

On  corporate  property  and  franchises. 
—  A  charter  granting  the  right  to  or- 
ganize and  form  a  corporation  with  power 
to  construct  a  turnpike  road,  to  take 
tolls,  etc.,  is  a  contract  within  the  con- 
stitutional provision.    However,  this  does 


not  exempt  the  property  of  the  corpora- 
tion, including  the  franchise,  from  taxa- 
tion. Backus  v.  Lebanon,  (1840)  11  K. 
H.  19. 

On  banks  and  bank  stocks. —  An  Ohio 
Act  entitled  "An  Act  to  tax  banks  and 
bank  and  other  stocks  the  same  as  other 
property  is  now  taxable  in  this  state/' 
was  held  not  to  be  in  conflict  with  the 
constitutional  provision.  Sandusky  City 
Bank  v.  Wilbor,   (1857)    7  Ohio  St.  482. 

On  mortgages. —  A  mortgage  was  exe- 
cuted in  1879.  It  contained  no  special 
covenant  as  to  the  payment  of  taxes. 
Subsequently,  by  a  constitutional  pro- 
vision, the  mortgagee  was  made  primarily 
liable  for  taxes  upon  the  mortgage  in- 
terest. Where  it  was  contended  that  as 
the  note  and  mortgage  were  made  before 
the  constitutional  provision  went  into 
effect,  the  provision  could  not  be  applied 
to  previous  £axes  without  infringing  the 
Constitution  of  the  United  States,  the 
court  held  that  the  obligation  was  not 
impaired.  Hay  v.  Hill,  (1884)  65  Cal. 
383,  4  Pac.  378. 

A  New  Jersey  statute  which  provided 
that  no  mortgage  or  debt  secured  thereby 
shall  be  assessed  for  taxation  unless  a 
deduction  therefor  shall  have  been  claimed 
by  the  owner  of  the  land,  and  allowed 
by  the  assessor;  that  such  mortgages  or 
debts  secured  thereby  as  shall  be  subject 
to  taxation  shall  be  assessed  for  taxation 
by  the  assessor,  making  the  deduction 
on  account  thereof,  and  the  tax  thereon 
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shall  be  collected  by  the  collector  of  taxes 
in  or  for  the  township  or  city  wherein 
the  lands  in  the  mortgage  described  are 
situate,  was  held  not  to  be  unconstitu- 
tional as  applied  to  prior  mortgages. 
State  t?.  Runyon,  (1879f  41  N.  J.  L.  98. 

An  Act  which  authorizes  a  tax  on  a 
mortgage  where  the  mortgagee  is  a  non- 
resident of  the  township  is  not  uncon- 
stitutional. Cook  v.  Smith,  (1803)  30 
NT.  J.  L.  387. 

On  bonds  and  mortgages  —  Payable  by 
corporation  treasurer. —  A  Pennsylvania 
statute  making  all  bonds  and  mortgages 
taxable  annually,  and  requiring  that  the 
treasurer  of  each  corporation  shall,  upon 
payment  of  interest,  assess  a  three-mills 
tax  upon  the  nominal  or  par  value  of 
the  bond  and  withhold  the  same  from  the 
interest  paid  to  the  bondholder;  and,  in- 
stead of  paying  it  to  the  bondholder,  turn 
it  over  to  the  state  treasury  of  Pennsyl- 
vania, is  valid.  Com.  v.  Delaware,  etc., 
Canal  Co.,  (1892)  150  Pa.  St.  245,  24 
Atl.  599.  See  also  Com.  v.  New  York, 
etc.,  R.  Co.,  (1892)  150  Pa.  St.  234, 
24  Atl.  609;  Com.  v.  Lehigh  Valley  R. 
Co.,  (1889)  129  Pa.  St.  429,  18  Atl.  406, 
410. 

On  insurance  premiums. —  The  procure- 
ment by  an  insurance  company  of  a  cer- 
tificate from  the  comptroller-general  of  a 
state,  showing  the  requisite  authority  to 
transact,  by  itself  or  agents,  the  business 
of  insurance  during  the  current  year, 
under  a  statute  which  forbids  any  com- 
pany to  do  the  business  of  insurance  in 
the  state  without  first  obtaining  such 
a  certificate,  does  not  circumscribe  in 
any  degree  the  taxing  power  of  a  state 
or  of  a  municipality  within  a  state 
Clothed  with  such  authority.  And  a. 
municipal  ordinance  imposing  a  tax  upon 
the  gross  amount  of  premiums  received 
did  not  impair  the  obligation  of  any  con- 
tract. Home  Ins.  Co.  t?.  Augusta,  (1876) 
93  U.  S.  120,  23  U.  S.   (L.  ed.)   825. 

On  contract  between  employer  and  em- 
ployee.—  A  tax  imposed  by  a  municipal 
corporation  on  the  distributing  agent  of 
a  foreign  packing  house  is  not  invalid  as 
impairing  the  obligation  of  a  contract  be- 
tween the  agent  and  his  employer.  The 
power  of  taxation  overrides  any  agree- 
ment of  the  employee  to  serve  for  a 
specified  sum.  Kehrer  v.  Stewart,  (1905) 
197  U.  S.  69,  25  S.  Ct.  403,  49  U.  S. 
(L.  ed.)  663,  affirming  (1903)  117  Ga. 
969,  44  S.  E.  854. 

On  property  used  in  contract  with  city. 
—  When  a  municipal  corporation  entered 
into  a  contract  with  an  electric  lipht 
company  for  the  furnishing  of  light  for 
the  city,  subject  to  the  supervision  of  the 


police  department  or  the  city  engineer, 
they  gave  the  company  the  right  to  erect 
poles  and  wires  sufficient  to  furnish  such 
light,  and  could  not  impose  a  tax  or  levy 
for  police  regulation  on  any  poles  or 
wires  that  were  used  exclusively  for  the 
purpose  of  carrying  out  the  contract.  New 
Castle  t?.  Electric  Co.,  (1895)  16  Pa.  a. 
663. 

On  railroad  "dead  heads." —  A  North 
Carolina  statute  which  imposes  a  tax 
upon  "dead  heads,"  persons  other  than 
the  president,  directors,  officers,  agents, 
or  employees  of  the  railroad  company, 
who  are  permitted  by  the  company  to 
travel  on  the  road  without  paying  fare, 
was  held  not  to  be  an  unlawful  inter- 
ference with  the  contract  in  the  charter. 
Gardner  v.  Hall,  (1866)  Phil.  L.  (N.  C.) 
21. 

Requiring  lessee  railroad  to  pay  tax 
and  deduct  from  rent. —  A  Vermont  stat- 
ute providing  that  "when  a  railroad  is 
operated  in  this  state  by  a  corporation, 
person,  or  persons  by  virtue  of  a  lease 
or  other  contract,  the  aforesaid  tax  shall 
be  paid  by  the  lessee  of  such  railroad  or 
holder  of  such  contract  as  the  case  may 
be;  and  the  said  tax  shall  be  charged 
against  and  deducted  from  any  payments 
due  or  to  become  due  the  lessor  of  such 
railroad,  or  person,  persons,  or  corpora- 
tion granting  such  contract,  as  the  case 
may  be,  on  account  of  such  lease  or  con- 
tract; unless  in  the  provisions  of  such  lease 
or  contract  it  is  stipulated  otherwise," 
was  held  not  to  impair  the  obligation  of 
a  subsisting  contract  respecting  the  pay- 
ment of  rent  between  the  parties  to  such 
a  contract  Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.  (1890)  63  Vt  1,  21 
Atl.  262,  731,  10  L.  R.  A.  562. 

On  gas  company's  property. —  A  state 
statute  providing  that  a  company  shall 
have  the  privilege  of  erecting,  establish- 
ing, and  constructing  gas  works,  and 
manufacturing  and  vending  gas  within  a 
city,  by  means  of  public  works,  for  a 
certain  term,  does  not  express  a  contract 
having  any  limitation  of  the  power  of 
the  legislature  to  tax  the  company  or  its 
property.  The  charter  is  taken  subject  to 
the  same  right  of  taxation  in  the  state 
that  applies  to  all  other  privileges  and 
to  all  other  property.  Memphis  Gas-Ldgh4 
Co.  v.  Shelby  County,  (1883)  109  TJ.  S. 
399,  3  S.  Ct.  205,  27  U.  S.  (L.  ed.)  976. 

A  tax  of  three  per  cent  of  the  gross 
receipts  of  an  electric  company,  imposed 
by  municipal  ordinance,  cannot  be  set 
aside  upon  a  contention  that  the  obliga- 
tion of  contracts  it  has  made  to  furnish 
electricity  will  be  impaired  as  its  profits 
will  be  diminished  on  those  contracts. 
Contracts   must   always  be   entered   into 
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with  full  knowledge  that  the  government 
may  at  any  time  draw  upon  its  extensive 
powers  of  taxation.  Portland  v.  Port- 
land R.,  etc.,  Power  Co.,  (1916)  80  Ore. 
271,  156  Pac.  1058. 

On  ferry  boats.—  A  state  statute  which 
declared  that  a  certain  ferry .  should  be 
subject  to  the  same  taxes  which  were 
then  or  might  thereafter  be  imposed  on 
other  ferries  within  the  state,  did  not 


give  to  that  ferry  such  a  contract  right 
as  was  impaired  by  the  charter  of  a. 
municipal  corporation  which  authorized, 
the  city  to  regulate,  tax,  and  license  ferry 
boats,  and  an  ordinance  of  the  city  which 
imposed  a  license  tax  on  the  ferry  boats 
of  the  company.  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  (1882)  107  U.  S.  370,  2 
S.  Ct.  257,  27  U.  S.  (L.  ed.)  419,  affirm-' 
ing  (1882)   102  111.  560. 


2.  Succession  or  Inheritance  Taxes.— When  a  power  of  appointment 
was  granted  by  deed,  a  transfer  tax  on  the  property  upon  the  exercise 
of  the  power  by  will,  does  not  impair  the  obligation  of  any  contract. 


Chanler  v.  Kelsey,  (1907)  205  U.  S. 
466,  27  S.  Ct.  560,  51  U.  S.  (L.  ed.)  882. 

A  transfer  or  succession  tax,  not  being 
a  direct  tax  upon  property,  but  a  charge 
upon  a  privilege  exercised  or  enjoyed  un- 
der the  law  of  the  state,  does  not,  when 
imposed  in  cases  where  the  property  pass- 
ing consists  of  securities  exempt  by  stat- 
ute, impair  the  obligation  of  a  contract 
within  the  meaning  of  the  Constitution 
of  the  United  States.  Orr  v.  Oilman, 
(1902)  183  U.  S.  289,  22  S.  Ct.  213,  46 
U.  S.   (L.  ed.)    196. 

A  state  may  impose  a  tax  on  the  share 
of  the  wife  in  the  community  property 
on  the  occasion  of  the  cessation  by  the 
death  of  the  husband  of  his  dominion 
and  control  over  the  common  property, 
and  the  consequent  complete  vesting  m 
enjoyment  of  such  share  in  the  wife. 
Moffitt  t>.  Kelly,  (1910)  218  U.  S.  400, 
31  S.  Ct.  79,  54  U.  S.  (L.  ed.)  1086, 
30  L.  R;  A.  (N.  S.)  1179,  affiming 
(1908)  153  Cal.  359,  95  Pac.  1025,  20. 
L.  R.  A.  (N.  S.)  207. 


Change  in  statute  after  death. —  When 
the  New  York  Collateral  Inheritance  Tax 
Law  of  1885  was  passed,  it  did  not  con- 
stitute a  contract  between  the  state  and 
a  party,  that  his  estate,  provided  he 
should  die  while  that  law  was  in  full 
operation  and  unchanged,  might  be  dis- 
posed of  by  him  without  the  imposition  of 
any  further  tax  upon  any  rights  or  in- 
terests acquired  under  his  will.  Matter 
of  Vanderbilt,  (1900)  50  App.  Div.  246, 
63  N.  Y.  S.  1079,  affirmed  (1900)  163 
N.  Y.  597,  57  N.  E.  1127. 

The  fact  that  two  states,  dealing  each 
with  its  own  law  of  succession,  both  of 
which  a  person  has  to  invoke  for  his 
rights,  have  taxed  the  right  which  they 
respectively  confer,  gives  no  cause  for 
complaint  on  constitutional  grounds. 
Blackstone  v.  Miller,  (1903)  188  U.  S,* 
207,  23  S.  Ct.  277,  47  U.  S.  (L.  ed.) 
439,  affirming  Matter  of  Blackstone, 
(1902)    171  N.  Y.  682,  64  N.  E.  1118. 


IV.  Power  of  Eminent  Domain 

The  constitutional  inhibition  upon  any  state  law  impairing  the  obliga- 
tion of  contracts  is  not  a  limitation  upon  the  power  of  eminent  domain. 
The  obligation  of  a  contract  is  not  impaired  when  it  is  appropriated  to  a 
public  use  and  compensation  made  therefor.  Such  an  exertion  of  power 
neither  challenges  its  validity  nor  impairs  its  obligation.  Both  are  recog- 
nized, for  it  is  appropriated  as  an  existing  enforceable  contract.  It  is  a 
taking,  not  an  impairment  of  its  obligation.  If  compensation  be  made,  no 
constitutional  right  is  violated. 


Cincinnati  v.  Louisville,  etc.,  R.  Co., 
(1912)  223  U.  S.  390,  32  S.  Ct.  267, 
56  U.  S.   (L.  ed.)   481. 

The  right  of  eminent  domain  is  an 
clement  of  sovereignty,  and  a  contract  in 


restraint  of  a  free  exercise  of  this  right 
is  not  obligatory  on  the  state,  and  does 
not  fall  within  the  inhibition  of  the  Con- 
stitution of  the  United  States.  Hyde 
Park  v.  Oakwoods  Cemetery  Assoc, 
(1886)    119  111.  148,  7  N".  E.  627. 
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Condemnation  of  •hares  of  stockholder! 
objecting  to  improvement  of  railroad. — 
The  improvement  of  a  railroad  is  for  a 
public  use,  and  the  condemnation  of  the 
stock  of  dissenting  stockholders  may  be 
made  by  a  lessee  company  which  has 
acquired  more  than  three-fourths  of  the 
capital  stock  of  such  railroad,  when  such 
a  proceeding  is  authorized  by  statute  and 
the  purpose  of  the  acquisition  of  the 
stock  is  to  enable  the  purchaser  to  im- 
prove the  property.  Offield  v.  New  York, 
etc,  R.  Co.,  (1906)  203  U.  8.  372,  27 
S.  Ct  126,  51  U.  S.  (L.  ed.)  231,  7 
Ann.  Cas.  1104. 

Taking  property  of  bridge  corporation.— 
A  Vermont  statute  created  a  bridge  cor- 
poration and  invested  it  with  the  exclu- 
sive privilege  of  erecting  a  bridge  within 
four  miles  of  the  mouth  of  a  certain  river, 
and  with  the  right  of  taking  tolls  for 
passing  the  same.  The  franchise  granted 
this  corporation  was  to  continue  for  one 
hundred  years.  The  corporation  erected 
a  bridge,  maintained  and  used  it,  and,  en- 
joyed the  franchise  given  to  them  by  Taw, 
until  the  institution  of  a  proceeding  un- 
der a  general  law  authorizing  county 
•courts  to  appoint  commissioners  to  lay  out 
highways,  and  giving  to  the  courts  the 
power  to  take  any  real  estate,  easement, 
or  franchise  of  any  turnpike  or  other  cor- 
poration when  in  their  judgment  the  pub- 
lic good  required  a  public  highway,  and 
providing  that  the  same  rules  should  be 
observed  in  making  compensation  to  all 
such  corporations  and  persons  whose  es- 
fates,  easements,  franchises,  or  rights 
shall  be  taken  as  were  granted  and  pro- 
vided in  other  cases.  It  was  held  that 
the  statute  under  which  the  proceeding 
was  instituted,  by  which  a  public  road 
was  extended  and  established  between  cer- 
tain termini,  passing  over  and  upon  the 
bridge  erected  by  the  corporation  and  con- 
verting it  into  a  free  public  highway,  did 
not  impair  the  obligation  of  the  charter 
contract,  but  was  a  rightful  exercise  of 
the  power  of  the  state  of  eminent  domain. 
West  River  Bridge  Co.  i?.  Dix,  (1848)  6 
How.  530,  12  U.  S.  (L.  ed.)  535,  wherein 
the  court  said  that  the  power  of  eminent 
domain  "not  being  within  the  purview 
of  the  restriction  imposed  by  the  tenth 
section  of  the  first  article  of  the  Consti- 
tution, it  remains  with  the  states  to  the 
full  extent  in  which  it  inheres  in  every 
sovereign  government,  to  be  exercised  by 
them  in  that  degree  that  shall  by  them 
be  deemed  commensurate  with  public  ne- 
cessity. So  long  as  they  shall  steer  clear 
of  the  single  predicament  denounced  by 
the  Constitution,  shall  avoid  interference 
with  the  obligation  of  contracts,  the  wis- 
dom, the  modes,  the  policy,  the  hardship 
of  any  exertion  of  this  power  are  subjects 
not  within  the  proper  cognizance  of  this 


court.  This  is,  in  truth,  purely  a  ques- 
tion of  power,  and  conceding  the  power 
to  reside  in  the  state  government,  this 
concession  would  seem  to  close  the  door 
upon  all  further  controversy  in  connec- 
tion with  it." 

Taking  property  of  waterworks  com- 
pany.— A  contract  by  a  municipal  corpora- 
tion with  a  water-supply  company,  by 
which  it  covenanted  to  pay  to  the  com- 
pany so  much  per  year,  during  a  term  of 
years,  per  hydrant,  for  hydrants  furnished 
and  supplied  by  it,  does  not  withdraw  the 
property  of  the  company,  during  the  life 
of  the  contract,  from  the  scope  of  the 
power  of  eminent  domain.  The  condem- 
nation proceedings  do  not  impair  the  con- 
tract, do  not  break  its  obligations,  but 
appropriate  it,  as  they  do  the  tangible 
property  of  the  company,  to  public  uses. 
Long  Island  Water  Supply  Co.  t?.  Brook- 
lyn, (1897)  166  U.  S.  691,  17  S.  Ct.  718, 
41  U.  S.  (L.  ed.)  1165. 

Taking  property  of  turnpike  company. 
A  charter  granting  the  right  to  organize 
and  form  a  corporation  with  power  to 
construct  a  turnpike  road,  to  take  tolls, 
etc.,  is  a  contract  within  the  constitu- 
tional provision,  but  this  does  not  exempt 
the  property  of  the  corporation,  including 
the  franchise,  from  the  power  of  eminent 
domain.  Backus  v.  Lebanon,  (1840)  11 
N.  H.  19. 

There  is  no  implied  contract  by  the 
state,  in  a  charter  of  a  turnpike  or  other 
private  corporation,  that  their  property, 
even  their  franchise  itself,  shall  be  ex- 
empt from  the  common  liability  of  the 
property  of  individuals  to  be  taken  for 
the  public  use.  It  may  be  taken,  on  proper 
*  compensation  being  made.  A  railroad  is 
an  improved  highway,  and  property  taken 
for  its  use  by  authority  of  the  legislature 
is  property  taken  for  the  public  use,  as 
much  as  if  taken  for  any  other  highway. 
White  River  Turnpike  Co.  v.  Vermont 
Cent.  R.  Co.,  (1849)  21  Vt.  590. 

A  purchase  of  land,  authorized  by  the 
law  of  the  state,  comes  so  far  within  this 
protection  that  the  property  cannot  be 
transferred  without  the  consent  of  the 
owner  by  mere  legislative  power.  To  make 
such  transfer  valid,  it  must  be  an  appro- 
priation to  a  public  use,  in  virtue  of  the 
inherent  sovereignty  of  the  states,  which 
carries  with  it  the  obligation  to  make 
compensation.  When  this  is  done  no  con- 
tract is  impaired,  as  all  persons  hold  their 
property  subject  to  requisitions  for  pub- 
lic service;  it  is  protected  only  against 
arbitrary  seizure,  not  when  it  is  taken  or 
appropriated  by  public  right  for  public 
use;  compensation  must  indeed  be  made, 
but  no  particular  mode  is  prescribed  by 
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which  its  amount  shall  be  ascertained. 
Boneparte  t?.  Camden,  etc.,  R.  Co.,  (1830) 
Baldw.  (U.  S.)  205,  3  Fed.  Cas.  No.  1,017. 

A  leasehold  interest  acquired  from  the 
state  may  be.  subjected  to  condemnation 


for  public  use,  and  the  exercise  of  the 
power  with  respect  to  such  an  estate  does 
not  cause  an  impairment  of  contract 
within  the  meaning  of  the  federal  Con- 
stitution. Cox  v.  Revelle,  (1915)  125 
Md.  579,  94  Atl.  203,  L.  R.  A.  1915E  443. 


The  rights  and  franchises  which  have  became  vested  upon  the  faith  of  con- 
tracts granting  exclusive  privileges  to  corporations  can  be  taken  by  the 
public,  upon  just  compensation  to  the  company,  under  the  state's  power 
of  eminent  domain.  In  that  way  the  plighted  faith  of  the  public  will  be 
kept  with  those  who  have  made  investments  upon  the  assurance  by  the 
state  that  the  contract  with  them  will  be  performed. 


New  Orleans  Gas-Light  Co.  v.  Louisi- 
ana Light  Co.,  (1885)  115  U.  S.  673,  6 
S.  Ct.  252,  29  U.  S.  (L.  ed.)  516,  revers- 
ing (1882)  11  Fed.  277.  See  also  Tait  v. 
Central  Lunatic  Asylum,  (1888)  84  Va. 
271,  4  S.  E.  697. 

Privileges  and  franchises  are  held  and 
enjoyed  in  the  same  manner  as  all  other 
property.  Privileges  and  franchises  are 
subject  to  the  same  sovereign  right  of 
eminent  domain  by  which  the  property  and 
rights  of  all  subjects  and  individuals  are 
liable  to  be  taken  for  public  use.  The 
principle  thus  recognized  does  not  violate 
justice  or  sound  policv,  nor  does  it  in  any 
degree  tend  to  impair  the  obligation  or 
infringe  upon  the  sanctity  of  contracts.  It 
rests  on  the  basis  that  public  convenience 
and  necessity  are  of  paramount  impor- 
tance and  obligation.  By  the  grant  of  a 
franchise  to  individuals  for  one  public 
purpose,  the  legislature  do  not  forever  de- 
bar themselves  from  giving  to  others  new 
and  paramount  rights  and  privileges  when 
required  by  public  exigencies,  although  it 
may  be  necessary  in  the  exercise  of  such 
rights  and  privileges  to  take  and  appro- 
priate a  franchise  previously  granted. 
Central  Bridge  Corp.  v.  Lowell,  (1855)  4 
Gray  (Mass.)  474. 

If  a  corporation  has  been  given  a  fran- 
chise or  exclusive  privilege,  that  fran- 
chise or  privilege  may  be  taken  by  the 


legislature  of  a  state  under  its  right  of 
eminent  domain  on  providing  compensa- 
tion. Milnor  i\  New  Jersey  R.  Co.,  (1857) 
6  Am.  L.  Reg.  6,  17  Fed.  Cas.  No.  9,620. 

Charters  may  be  granted  with  peculiar 
privileges,  and  such  grants  are  often 
deemed  necessary  to  the  promotion  of  pub- 
lic enterprises,  which  might  not  otherwise 
have  been  undertaken,  and  which  might 
have  been  delayed  to  a  much  later  period. 
But  whenever,  owing  to  a  change  in  the 
population,  business,  and  intercourse  of 
the  country,  the  public  interest  requires 
the  opening  of  new  avenues,  within  the 
limits  even  of  such  exclusive  grants,  even 
chartered  rights,  as  well  as  individual, 
must  yield  and  become  subservient  to  the 
public  good,  provided  just  compensation 
be  made.  Shorter  v.  Smith,  (1851)  9  Ga. 
529. 

A  privilege  conferred  by  the  state  is 
always  subject  to  an  implied  reservation 
in  favor  of  the  sovereign  power;  that 
whenever  the  public  good  requires,  or  the 
exigencies  of  the  state  demand  it,  all  the 
rights  and  privileges  conferred  may  be 
resumed,  upon  adequate  compensation 
being  made  therefor.  Such  resumption, 
however  exclusive  may  be  the  terms  of 
the  grant,  violates  no  provision  of  the 
Constitution  of  the  United  States.  Mills 
t\  St.  Clair  County,  (1845)   7  111.  227. 


V.  Contracts  Protected 

1.  In  General. —  A  contract  within  the  constitutional  provision  is  one 
which  relates  to  property  or  some  object  of  value  which  imposes  an  obliga- 
tion capable  in  legal  contemplation  of  being  impaired. 


Bishop's 
Conn.  87. 


Fund    v.    Rider,     (1839)     13 


The  contracts  designed  to  be  protected 


are  those  by  which  perfect  rights,  certain, 
definite,  fixed  private  ricrhts,  are  vested. 
State  v.  New  Orleans,  (1886)  38  La,  Anr*. 
119. 
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2.  Whoever  the  Parties. —  The  prohibition  of  the  Constitution  against 

laws  impairing  the  obligation  of  contracts  applies  to  all  contracts,  executed 

and  executory,  whoever  may  be  parties  to  them. 

Seattle,  etc.,  R.  Co.  c.  Seattle,   (1911)       tory    is   within    the    protection    of    this 
190  Fed.  75.  clause  after  the  territory  has  been  admit- 

ted as  a  state.    St.  Louis,  etc.,  R.  Co.  t. 
A  contract  entered  into  with  a  terri-      Cross,  (1909)   171  Fed.  480. 


3.  Must  Be  a  Valid  Contract. —  Before  a  court  can  be  asked  whether  a 

statute  has  impaired  the  obligation  of  a  contract,  it  should  appear  that  there 

was  a  iegal  contract  subject  to  impairment  and  some  ground  to  believe  that 

it  has  been  impaired. 

New  Orleans  v.  New  Orleans  Water- 
Works  Co.,  (1891)  142  U.  S.  88,  12  S.  Ct. 
142,  35  U.  S.  (L.  ed.)  943.  See  also 
Griffith  17.  Connecticut,  (1910)  218  U.  S. 
563,  31  S.  Ct.  132,  54  U.  S.  (L.  ed.) 
1151;  New  York  L.  Ins.  Co.  t\  Cuyahoga 
County,  (1901)  106  Fed.  123;  Noble  v. 
Davidson,  (1911)  177  Ind.  19,  96  N.  E. 
S25;  Hardin  v.  Trimmier,  (1887)  27  S.  C. 
110,  3  S.  E.  46. 


If  a  contract,  when  made,  was  valid 
by  the  constitution  and  laws  of  the  state, 
a*  then  expounded  by  the  highest  author- 
ities whose  duties  it  was  to  administer 
them,  no  subsequent  action  by  the  legis- 
lature or  judiciary  can  impair  its  obliga- 
tion. Havemeyer  v.  lows  Count v,  (1865) 
3  Wall.  303,  18  U.  S.   (L.  ed.)*38. 

When  the  Constitution  was  formed,  the 
term  "  contract "  had  a  known  legal  mean- 
ing, as  definite  and  as  well  understood  as 
a  bill  of  attainder  or  an  em  post  facto 
law.  This  meaning  was  adopted,  and  be- 
came a  part  of  the  instrument,  as  fully  as 
if  it  had  been  •  expressed  in  words.  The 
common  law  had  defined  the  term.  It  has 
declared  a  contract  to  be  a  compact  be- 
tween two  or  more  parties;  and  whether 
it  related  to  real  or  personal  estate,  or 
was  executed  or  executory,  or  rested  in 
parol  or  was  under  seal,  the  Constitution 
preserved  it  inviolate  from  the  action  of 
a  state  legislature,  so  far  as  it  created 
rights  or  contained  obligations  binding  on 
the  parties  in  law  or  equity.  Bishop's 
Fund  v.  Rider,  (1839)   13  Conn.  87. 

An  alleged  contract  must  possess  the 
requisites  of  all  contracts  to  render  it 
obligatory  There  must  be  (1)  parties 
capable  to  contract;  (2)  a  legal  subject- 
matter  of  contract;.  (3)   a  sufficient  con- 


sideration; and  (4)  sufficient  and  apt 
words  to  express  the  terms  of  the  con- 
tract, and  to  render  the  same  obligatory 
upon  both  parties.  Sandusky  City  Bank 
v,  Wilbor,  (1857)  7  Ohio  St.  482. 

No  one  has  a  vested  right  in  any  exist- 
ing legal  capacity  in  reference  to  any 
future  contract,  or  advantage  to  result 
from  that  capacity.  The  capacity  or  in- 
capacity of  particular  classes  of  persons 
to  contract  or  to  inherit  depends  upon 
the  legislative  will.  Hyde  t?.  Planters' 
Bank,   (1844)   8  Rob.    (La.)    416. 

County  bonds  illegally  issued  do  not 
constitute  a  contract  which  is  protected 
by  the  Constitution  of  the  United  States. 
Zane  v.  Hamilton  County,  (1903)  189 
U.  S.  381,  23  S.  Ct.  538,  47  U.  S.  (L.  ed.) 
858. 

A  void  franchise  given  by  a  municipal 
corporation  is  not  such  a  contract  the  ob- 
ligation of  which  is  protected  by  this  pro- 
vision. Pacific  Electric  R.  Co.  v.  Los 
Angeles,  (1904)  194  U.  S.  118,  24  S.  Ct. 
586,  48  U.  S.  (L.  ed.)  896.  See  also  Rich- 
mond County  Gaslight  Co.  v.  Middletown, 
(1874)  59  N  Y.  228;  Westminster  Water 
Co.  t\  Westminster,  (1903)  98  Aid.  551, 
56  Atl.  990,  103  Am.  St.  Rep.  424,  (SI 
L.  R.  A.  630;  Clarksburg  Electric  Light 
Co.  v.  Clarksburg,  (1900)  47  W.  Va.  739, 
35  S.  E.  994,  5  L.  R.  A.  142. 

Where  a  board  of  education  teas  not  au- 
thorized to  make  a  contract  binding  upon 
the  territory,  it  was  held  that  the  action 
of  the  board  did  not  constitute  a  con- 
tract protected  by  the  constitutional  pro- 
vision. Dakota  Synod  v.  State,  (1891)  2 
S.  D.  366,  50  N.  W.  632,  14  L.  R.  A.  418. 


A  usurious  contract  is  not  protected  by  this  clause. 


State  v.  Griffith,  (1910)  83  Conn.  1,  74 
Atl.  1068. 


Sale    of    watered    milk. — A    suit    was 
brought  to  recover  the  price  of  milk,  and 


the  defense  was  made  that  the  milk  was 
watered.  It  was  contended  that  the  Su- 
preme Court  of  Colorado  had  jurisdic- 
tion because  the  appellant's  rights  were 
controlled  by  the  Act  of  the  legislature. 
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which  provided  that  "it  shall  be  unlaw- 
ful for  any  person,  either  by  himself  or 
agent,  to  sell  or  expose  for  sale  within 
the  state  of  Colorado  any  unwholesome, 
watered,  or  adulterated  or  impure  milk;" 


the  appellant  questioned  the  constitution- 
ality of  this  Act  upon  the  ground  that  it 
impaired  the  obligation  of  con t r«o+«.  but 
the  court  held  otherwise.  Hecht  0. 
Wright,  (1903)  31  Colo.  117,  72  Pac.  48. 


4.  Necessity  for  Mutual  Assent. —  The  term  "  contract  "  is  used  in  the 
Constitution  in  its  ordinary  sense  as  signifying  the  agreement  of  two  or 
more  minds  for  considerations  proceeding  from  one  to  the  other  to  do  or 
not  to  do  certain  acts.    Mutual  assent  to  its  terms  is  of  its  very  essence. 


Louisiana  v.  New  Orleans*  (1883)  109 
U.  S.  288,  3  S.  Ct.  211,  27  U.  S.  (L.  ed.) 
936.  See  also  Durkee  v.  Board  of  Liqui- 
dation, (1880)  103  U.  S.  646,  26  U.  S. 
(L.  ed.)   598. 

Ordinarily  a  state  may  repeal  any  act 
of  incorporation  before  it  is  accepted  an<? 
when  no  rights  have  been  acquired  under 
it.  Until  accepted  it  is  not  a  grant. 
Chesapeake,  etc.,  Canal  Co.  v.  Baltimore, 
etc.,  R.  Co.,  (1832)  4  Gill  &  J.  (Md.)  1. 
See  also  State  University  v.  Williams, 
(1838)  9  Gill  &  J.  (Md.)  365. 

Where  a  corporation  is  by  its  charter 
authorized  to  engage  in  a  business  affect- 
ing the  public  interest,  and  given  exclusive 
privileges  which  tend  to  establish  a  mo- 
nopoly, such  grant  of  exclusive  privileges 


does  not  become  a  contract  or  vested  right, 
so  as  to  be  protected  from  impairment  by 
the  state  or  Federal  Constitution,  until 
the  grantee  has,  to  say  the  least,  begun 
preparations  or  made  some  expenditures 
to  perform  the  service  to  the  public  which 
constitutes  the  consideration  for  the  grant 
of  the  privileges.  Capital  City  Light,  etc., 
Co.  r.  Tallahassee,  (1900)  42  Fla.  462, 
28  So.  810,  affirmed  (1902)  186  U.  S.  401, 
22  S.  Ct.  866,  46  U.  S.   (L.  ed.)  .1219. 

Party  cannot  be  compelled  to  enter  into 
contract. —  The  legitimate  force  and  appli- 
cation of  the  principle  of  this  provision 
would  prohibit  the  enactment  of  any  law 
to  compel  a  person  to  make  or  become  a 
party  to  a  contract.  Atkins  v.  Ran- 
dolph,  (1858)   31  Vt.  226. 


5.  Necessity  for  Consideration. —  To  make  a  contract  which  cannot  be 
impaired  by  subsequent  legislation,  there  is  the  same  necessity  for  a  con- 
sideration that  there  would  be  if  it  were  a  contract  between  private  parties. 
If  the  law  be  a  mere  offer  of  a  bounty,  it  may  be  withdrawn  at  any  time, 
notwithstanding  the  recipients  of  such  bounty  may  have  incurred  expense 
upon  the  faith  of  such  offer. 


Grand  Lodge,  etc.,  v.  New  Orleans, 
(1897)  166  U.  S.  146,  17  S.  Ct.  523,  41 
U.  S.  (L.  ed.)  951,  holding  that  a  state 
statute  exempting  a  hall  of  the  grand 
lodge  from  state  and  parish  taxation  "  so 
long  as  it  is  occupied  as  a  Grand  Lodge 
of  F.  &  A.  Masons,"  does  not  constitute 
a  contract  between  the  state  and  the  grand 
lodge,  but  is  a  mere  continuing  gratuity 
which  the  legislature  is  at  liberty  to  ter- 
minate or  withdraw  at  any  time.  See 
also  Durkee  v.  Board  of  Liquidation, 
(1880)  103  U.  S,  646,  26  U.  S.  (L.  ed.) 
598. 

See  infra  Charters  of  private  corpora- 
tions as  contracts  —  Exemption  from  or 
limitation  of  taxation  —  Consideration, 
p.  1020. 

An  Act  of  the  legislature  which  is  in 
no  sense  a  contract,  but  is  merely  an  ex 


parte  action  for  which  the  public  cred- 
itors paid  no  consideration  and  in  which 
they  took  no  part,  may  be  countermanded 
at  any  time  before  it  is  executed  and 
rights  are  vested.  Wilson  t?.  Jenkins, 
(1875)  ,72  N.  C.  5. 

If  it  be  a  mere  nude  pact,  a  bare  prom- 
ise to  allow  a  certain  thing  to  be  done,  it 
will  be  construed  as  a  revocable  license. 
Pearsall  v.  Great  Northern  R.  Co.,  (1896) 
161  U.  S.  667,  16  S.  Ct.  705,  40  U.  S. 
(L.  ed.)  858,  reversing  (1895)  73  Fed. 
933. 

A  grant  of  exemption  is  never  to  be  con- 
sidered as  a  mere,  gratuity  —  a  simple  gift 
from  the  legislature.  No  such  intent  to 
throw  away  the  revenues  of  the  state,  or 
to  create  arbitrary  discriminations  be- 
tween the  holders  of  property,  can  be  im- 
puted.    A  consideration   is  presumed  to 
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exist.  The  recipient  of  the  exemption  may 
be  supposed  to  be  doing  part  of  the  work 
which  the  state  would  otherwise  be  under 
obligations  to  do.  Illinois  Cent.  R.  Co. 
v.  Decatur,  (1893)  147  U.  S.  201,  13  S.  Ct. 
293,  37  U.  S.  (L.  ed.)   132. 

A  statute  exempting  from  taxation  all 
"the  real  property,  including  ground 
rents,  then  belonging  and  payable  to 
Christ  Church  Hospital,  in  the  city  of 
Philadelphia,  so  long  as  they  continue  to 
belong  to  said  hospital,"  the  preamble  re- 
citing the  past  good  works  of  the  insti- 
tution, and  the  decay  of  the  buildings  of 
the  hospital  estate,  and  the  increasing 
burden  of  taxes,  whereby  its  means  of  use- 
fulness are  curtailed  and  limited,  contains 
nothing  which  savors  of  contract  when  no 
duty  is  imposed  upon  the  institution  as 
the  consideration. of  the  grant.  Hospital 
t>.  Philadelphia  County,  (1855)  24  Pa.  St. 
229. 

An  Act,  without  any  consideration  pass- 
ing between  the  parties,  providing  that 
lands  never  should  be  taxed,  would  have 
only  the  force  and  effect  of  an  ordinary 
law  simply  exempting  them  from  taxation, 
which  might  be  repealed  by  any  subse- 
quent legislature.  Washington  University, 
v.  Rowse,  (1868)  42  Mo.  308. 

A  franchise  granted  without  a  consid- 
eration moving  from  the  grantees  of  such 
franchise  is  not  binding  upon  the  state. 
Pennsylvania  R.  Co.  v.  Bowers,  (1889)  124 
Pa.  St.  191,  16  Atl.  836,  2  L.  R.  A.  621. 

A  supplement  to  a  charter  of  incorpora- 
tion which  merely  confers  upon  it  a  new 
right  or  enlarges  an  old  one,  without  im- 
posing any  new  or  additional  burden  upon 
it,  is  a  mere  license  or  promise  by  the 
state  and  may  be  revoked  at  pleasure.  It 
is  without  consideration  to  support  it  and 
cannot  bind  a  subsequent  legislature. 
Johnson  i\  Crow,  (1878)  87  Pa.  St.  184; 
Christ  Church  t*.  Philadelphia  Countv, 
(1860)  24  How.  300,  16  U.  S.  (E.  ed")  * 
602;  Philadelphia,  etc.,  Pass.  R.  Co.'s  Ap- 
peal,   (1883)    102  Pa.  St.  129. 

Objects  for  which  corporation  created. — 
There  is  no  necessity  of  looking  for  the 
consideration  for  a  legislative  contract 
outside  of  the  objects  for  which  the.cor- 

S oration  was  created.  These  objects  are 
eemed  by  the  legislature  to  be  beneficial 
to  the  community,  and  this  benefit  con- 
stitutes the  consideration  for  the  contract, 
and  no  other  is  required  to  support  it. 
Home  of  Friendless,  (1869)  8  Wall.  437, 
19  U.  S.   (L.  ed.)    495. 

"The  settled  doctrine  of  the  United 
States  is  that  the  charter  of  a  private 
corporation  is  a  contract  the  obligation 
of  which  cannot  be  impaired  without  an 


infraction  of  the  Constitution  of  the 
United  States;  that  a  grant  of  franchises 
is,  in  point  of  principle,  identical  with  a 
grant  of  other  property;  whether  the 
consideration  be  large  or  small  is  not 
essential,  for  the  motives  or  inducements 
which  caused  the  legislature  to  pass  the 
Act  cannot  be  examined  to  offset  the 
validity  of  the  Act.  Of  the  sufficiency  of 
the  consideration  the  legislature  is  the 
only  competent  judge.  Every  valuable 
privilege  given  by  the  charter,  and  which 
conduced  to  make  it  acceptable,  and  to 
promote  an  organization  under  it,  is 
placed  beyond  the  power  of  the  legisla- 
ture, unless  the  power  be  reserved  at  the 
time  when  the  charter  is  granted."  Louisi- 
ana State  Lottery  Co.  v.  Fitzpatrick, 
(1879)  3  Woods  (U.  S.)  222,  15  Fed.  Cas. 
No.  8,541. 

Acceptance  of  the  charter  being  shown, 
the  existence  of  a  consideration  for  exemp- 
tion is  presumed,  and  it  is  unnecessary 
to  inquire  whether  the  passage  of  the 
Act  was  induced  by  any  actual  benefit  re- 
ceived by  or  expected  to  accrue  to  the 
state.  State  f.  Alabama  Bible  Soc, 
(1902)    134  Ala.  632,  32  So.  1011. 

Continued  operation  of  railroad. — While 
an  issue  of  new  mortgage  bonds  by  a 
street  railway  cannot  properly  be  termed 
a  legal  consideration  for  an  ordinance  ex- 
tending the  term  of  an  exclusive  franchise, 
since  the  negotiation  of  the  new  loan  was 
neither  a  benefit  to  the  city  nor  a  detri- 
ment to  the  railroad  company,  yet  the 
subsequent  negotiation  of  such  a  loan 
operates  against  the  city  by  way  of  estop- 
pel. The  continued  operation  of  the  road 
may  itself  be  regarded  a  sufficient  consid- 
eration for  the  extension  of  the  franchise. 
City  R.  Co.  v.  Citizens'  St.  R.  Co.,  (1897) 
166  U.  S.  566,  17  S.  Ct.  653,  41  U.  S. 
(L.  ed.)  1114,  modifying  and  affirming 
Citizens'  St.  R.  Co.  v.  City  R.  Co.,  (1894) 
64  Fed.  647,  (1893)  56  Fed.  746. 

Inducement  to  invest  money  and  employ 
time  and  labor. —  It  is  not  necessary  in 
order  to  support  a  contract  with  a  state 
that  there  should  be  a  consideration  mov- 
ing from  the  other  party  to  the  state. 
It  will  be  sufficient  if,  on  the  faith  of  the 
contract,  the  other  party  has  been  induced 
to  invest  his  money  or  to  employ  his 
time  and  labor  in  furtherance  of  the  en- 
terprise which  is  the  subject-matter  of 
the  contract.  Floyd  v.  Blanding,  (1879) 
54  Cal.  41. 

Exemption  from  taxation  of  lands  not 
used  for  corporate  purposes. —  Exemption 
from  taxation  of  lands  belonging  to  a  rail- 
road company,  not  used  in  the  exercise  of 
its  franchises,  when  without  consideration, 
is  not  a  contract.  Tucker  t\  Ferguson, 
(1874)    22  Wall.  574,  22  U.  S.    (L.  ed.) 
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805.      See  ateo  West  Wisconsin  R.  Co.  t>.  impairing  their  obligation;  and  yet  it  is 

Trempealeau  County,  (1876)  93  U.  S.  597,  not  pretended  that  a  state  may  not  pro- 

23  U.  S.   (L.  ed.)   814.  hibit  the  enforcement  of  contracts  resting 

upon  a  vicious  or  immoral  consideration, 

Immoral  consideration. —  Contracts  are  the  enforcement  of  which  would  have  a 

peculiarly  under  the  protection  of  the  Con-  vicious  and  immoral  influence.     Lacey  v. 

stitution  of  the  United  States,  which  de-  Palmer,  (1896)   93  Va.  171,  24  S.  E.  930, 

clares   that   no   state  shall   pass   a   law  57  Am.  St.  Rep.  753,  1  L.  R.  A.  822. 

6.  Implied  Contracts. —  The  protection  of  the  constitutional  provision 
may  be  invoked  against  impairing  the  obligation  of  implied  contracts  as  well 
as  express  contracts. 

Stewart  v.  Jefferson  Police  Jury,  (1885)  konong,  (1880)  4  Fed.  377;  Cary  Library 
116  U.  S.  135,  6  S.  Ct.  332,  29  U.  S.  v.  Bliss,  (1890)  151  Mass.  364,  25  N.  E. 
(L.  ed.)   588.     See  also  Burton  v.  Kosh-       92,  7  L.  R.  A.  765. 

7.  Executory  and  Executed  Contracts. —  The  constitutional  prohibition 
applies  alike  to  both  executory  and  executed  contracts,  by  whomsoever 
made. 

Farrington  v.  Tennessee,  (1877)  95  U.  S.  Indiana. — Wiseman  v.  Beckwith,  ( 1833) 

683,  24  U.  S.  (L.  ed.)   558.     See  also  the  90  Ind.  185. 

following  cases:  Kentucky.—  Pearce  v.  Patton,    (1846) 

United  States.—  Green  v.  Biddle,  (1823)  7  B.  Mon.  162. 
8  Wheat.  92,  5  U.  S.  (L.  ed.)  547. 

Alabama.—  Roach  v.  Gunter,  (1870)  44  As  to  executory  and  executed  contracts 

Ala.  209.  °*  states,  see  infra,  under  Contracts  of 

/-z~.~L.„       c+«j.«  «   n.:*4.««^^-  n«,,~+^       states  —  Distinction  between  executed  and 

Arkansas. —  State  t?.  Crittenden  County       ^^..^ „ *-„„*«  „*  <.+„*»„   «,   oaa 

Ct.,  (1858)   19  Ark.  360.  executory  contracts  of  states,  p.  966. 

8.  Extraterritorial  Contracts. —  This  clause  is  not  limited  to  contracts 
made  in  the  state,  the  law  of  which  impairs  the  obligation.  If  a  contract 
exists  in  a  state,  and  the  right  of  action  accruing  and  the  liability  incurred 
by  reason  of  it  are  cognizable  before  any  court  in  that  state  having  juris- 
diction of  the  parties,  then  a  law  which  impairs  its  obligation  is  as  much 
in  violation  of  the  Constitution  as  though  the  contract  were  made  in  that 
state. 

Western  Nat.  Bank  v.  Reckless,  (1899)  96  Fed.  77. 

9.  Legal  Contracts  Between  Citizens  of  Rebel  States. —  All  legal  and 
valid  contracts  between  citizens  of  the  rebel  states  were  so  far  under  the 
protection  of  the  United  States  Constitution,  during  the  prevalence  of  the 
rebellion,  that  they  could  not  be  impaired  by  the  legislation  of  the  restored 
state  governments. 

State  v.  Sneed,  (1876)  9  Bait.  (Tenn.)  the  bills  or  notes  of  the  corporation  should 
472.  be  receivable  at  the  treasury  of  the  state 

and  by  all  tax  collectors  and  other  public 

The  charter  of  a  bank  established  in  officers  in  all  payments  for  taxes  or  other 
1838  in  a  state  which  afterwards  formed  moneys  due  the  state.  A  state  con- 
one  of  the  Confederate  states  enacted  that     '  stitutional   amendment   adopted   in    1865 
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declared  that  all  the  notes  of  the  bank 
issued  after  1861  were  null  and  void,  and 
forbade  any  legislature  to  pass  laws  for 
their  redemption.  The  Supreme  Court  ol 
the  United  States  held,  notwithstanding 
the  constitutional  amendment,  that  the 
notes  issued  by  the  bank  while  the  state 


was  in  hostility  to  the  government  of 
the  United  States  must  be  considered  as 
valid  issues  of  the  bank  in  the  absence  of 
proof  that  they  were  issued*  to  support  the 
rebellion.  Keith  v.  Clark,  (1878)  97  U.S. 
456,  24  U.  S.  (L.  ed.)   1071. 


10.  Bight  of  Action  for  Tort. — A  law  affecting  the  right  to  maintain  a 
civil  action  to  recover  damages  for  a  tort,  or  taking  it  away,  does  not  impair 
the  obligation  of  a  contract. 


Eastman  v.  Clackamas  County,  (1887) 
32  Fed.  31.    See  also  the  following  cases: 

Georgia. —  McAfee  t?.  Covington,  (1883) 
71  Ga.  272. 

Kentucky .—  Amj  t\  Smitti,  (1822)  1 
Litt.  326. 


Louisiana. —  State  v.  New  Orleans, 
(1880)   32  La.  Ann.  709. 

New  York.— Dash  v.  Van  Kleeck,  (1811) 
7  Johns.  477. 

Tennessee. —  Parker  v.  Savage,  (1880) 
6  Lea  406. 


11.  Contracts  of  States  —  a.  In  General. — A  state  can  no  more  impair 
by  legislation  the  obligation  of  its  own  contracts,  than  it  can  impair  the 
obligation  of  the  contracts  of  individuals. 


Woodruff  v.  Trapnall,  (1850)  10  How. 
207,  13  U.  S.  (L.  ed.)  383.  See  also  the 
following  cases: 

United  States. —  Providence  Bank  t\ 
Billings,  (1830)  4  Pet.  660,  7  U.  S.  (L.  ed.) 
939;  Green  v.  Biddle,  (1823)  8  Wheat. 
92,  6  U.  S.  (L.  ed.)  547;  Fletcher  v.  Peck, 
(1810)  6  Cranch  127,  3  U.  S.  (L.  ed.)  162. 

Arkansas. —  Moses  <?.  Kearney,  (1876) 
31  Ark.  261. 

Connecticut. —  Bishop's  Fund  v.  Rider, 
(1839)  13  Conn.  87. 

Georgia. —  Georgia  Penitentiary  Cos.  t\ 
Nelms,  (1883)  71  Ga.  301;  McLeod  v. 
Burroughs,  (1851)  9  Ga.  213. 

Kentucky.—  Bank  Tax  Cases,  (1895)  97 
Ky.  590,  31  S.  W.  1013;  Franklin  County 
Ct.  v.  Deposit  Bank,  (1888)  87  Ky.  370, 
9  S.  W.  212;  Baldwin  v.  Com.,  (1875)  11 
Bush  417. 

Massachusetts. —  Atty.-Gen.  v.  Fitch- 
burg  R.  Co.,  (1886)  142  Mass.  40,  6  N.  E. 
854. 

Mississippi. — O'Donnell  i\  Bailey,  (1852) 
24  Miss.  386;  Commercial  Bank  v.  Cham- 
bers,  (1847)   8  Smed.  &  M.  9. 

Tennessee. —  MdCallie  v.  Chattanooga, 
(1859)   3  Head  317. 

Although  not  delegated  in  express  terms 
by  the  Constitution,  the  power  of  the 
legislature  to  bind  the  state  by  contract 
is  not  open  to  question.  It  is  one  of  the 
incidental  powers  necessary  to  the  proper 
discharge  of  the  functions  of  government, 


and  is  included  in  the  general  grant  of 
"  the  legislative  power  of  the  state," 
which  the  Constitution  makes  to  the  gen- 
eral assembly.  Nor  is  the  legislature 
limited  as  to  the  manner  in  which  it  may 
contract,  whether  directly  by  statute,  or 
through  agents  appointed  for  the  purpose, 
in  the  ordinary  form  of  contracts  between 
individuals.  Whatever  its  form,  the  con- 
tract of  a  state  is,  like  any  other  contract, 
binding  upon  the  parties;  nor  can  the 
people,  or  their  representatives,  by  any 
subsequent  act  of  theirs,  alter  or  annul  it. 
When  the  contract  is  made,  the  Constitu- 
tion of  the  United  States  acts  upon  it,  and 
puts  it  beyond  the  power  of  any  succeed- 
ing legislature  to  impair  its  obligation. 
Tennessee,  etc.,  R.  Co.  v.  Moore,  (I860) 
36  Ala.  371. 

Distinction  between  executed  and  execu- 
tory contracts  of  states. —  A  vested  right 
as  applied  to  railroad  corporations  extends 
to  all  rights  of  property  acquired  by  ex- 
ecuted contracts,  as  well  as  to  all  such 
rights  as  are  necessary  to  the  full  and 
complete  enjoyment  of  the  Original  grant 
or  of  property  legally  acquired  subsequent 
to  such  grant.  But  where  a  charter  au- 
thorizes the  company  with  sweeping  terms 
to  do  certain  things  which  are  unneces- 
sary to  the  main  object  of  the  grant,  and 
not  directly  and  immediately  within  the 
contemplation  of  the  parties  thereto,  the 
power  bo  conferred,  so  long  as  it  is  un- 
executed, is  within  the  control  of  the 
legislature  and  may  be  treated  as  a  li* 
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cense,  and  may  be  revoked,  if  a  possible 
exercise  of  such  power  is  found  to  conflict 
with  the  interests  of  the  public.  Pearsall 
v.  Great  Northern  R.  Co.,  (1896)  161 
U.  S.  672,  16  S.  Ct.  705,  40  U.  S.  (L.  ed.) 
838,  reversing  (1805)  73  Fed.  933.  See 
also  Bruce  v.  Schuyler,  (1847)  9  111.  276. 

A  constitutional  act  of  legislation,  which 
is  equivalent  to  a  contract,  and  is  per- 
fected, requiring  nothing  further  to  be 
done  in  order  to  its  entire  completion  and 
execution,  is  a  contract  executed;  and 
whatever  rights  are  thereby  created,  a 
subsequent  legislature  cannot  impair.  The 
obligation  created  by  a  constitutional  law, 
which  is  in  the  nature  of  an  executory 
contract,  and  is  supported  by  a  sufficient 
consideration,  cannot  be  annulled  at  the 
pleasure  of  the  legislature.  But  a  statute 
enacted  by  a  legislative  body,  having  au- 
thority, under  the  Constitution,  to  enact 
it,  which  implies  a  contract  executory,  de- 
pending upon  the  further  action  of  the 
legislature  or  its  agents  for  its  execution, 
and  which  is  without  any  consideration  in 
fact  or  law,  may,  before  its  execution  and 
the  existence  of  any  consideration,  be 
repealed ;  such  a  contract  not  creating  any 
rights  or  duties,  which,  in  legal  contem- 
plation, can  be  impaired.  Bishop's  Fund 
v.  Rider,  (1839)  13  Conn.  87. 

A  legislative  grant  is  an  executed  con- 
tract, and  as  such  is  protected  by  the 
Federal  Constitution.  It  cannot  be  de- 
stroyed and  the  estate  be  diverted  by  any 
subsequent  legislative  enactment.  Grogan 
V.  San  Francisco,  (1861)  18  Cal.  590. 

A  gratuitous  concession  of  the  legisla- 
ture until  executed  is  within  its  power, 
and  a  repeal  operating  merely  as  a  revo- 
cation of  the  concession  is  valid.  People 
t>.  Montgomery  County,  (1876)  67  N.  Y. 
109. 

Executory  contracts,  such  as  promises 
to  pay  money,  and  the  like  have  no  other 
thin  a  moral  sanction,  and  depend  upon 
good  faith  for  their  performance.  No 
money  can  be  drawn  without  an  appro- 
priation, and  no  court  can  compel  the 
legislative  department  to  pass  a  law  to 
make  one.  There  being,  therefore,  no 
legal  remedy  to  enforce  a  contract  against 
the  state,  an  act  forbidding  the  auditor 
to  issue  warrants  does  not  impair  or  in 
any  manner  interfere  with  any  legal  rem- 
edy which  the  party  possessed.  Swann 
v.  Buck,  (1866)  40Miac.  268. 

In  entering  into  a  contract  the  state 
lays  aside  its  attributes  as  a  sovereign 
and  binds  itself  substantially  as  one  of  its 
citizens  does  when  he  enters  into  a  con- 
tract. The  contracts  of  a  state  are  in- 
terpreted as  the  contracts  of  individuals 
are,  and  the  law  which  measures  individ- 


ual rights  and  responsibilities  measures, 
with  few  exceptions,  those  of  a  state  when- 
ever it  enters  into  ordinary  business  con- 
tracts. Carr  t\  State,  (1890)  127  Ind. 
204,  26  N.  E.  778,  22  Am.  St.  Rep.  624, 
11  L.  R.  A.  370. 

When  a  state  enters  into  a  contract  it 
is  not  acting  in  its  governmental  or  sov- 
ereign capacity,  but  comes  down  to  the 
level  of  persons;  its  contract  has  the  same 
meaning  as  that  of  similar  contracts  be- 
tween subjects,  and  therefore  the  law  im- 
poses upon  it  the  obligation  to  perform 
its  agreement  according  to  the  terms 
thereof.  The  legislative  assembly  can  no 
more  impair  the  obligation  of  such  a  con- 
tract than  it  can  the  obligation  of  a  con- 
tract made  between  individual  persons. 
State  v.  Barrett,  (1901)  25  Mont.  112, 
63  Pac.  1030. 

Where  a  law  creates  a  contract,  and  ab- 
solute rights  are  vested  under  it,  such 
rights  cannot  be  divested  by  a  repeal  of 
that  law.  The  judicial  expositions  have, 
however,  confined  the  prohibition  to  con- 
tracts which  respect  property  or  some 
other  object  of  value,  and  which  confer 
rights  capable  of  being  asserted  in  a  court 
of  justice;  leaving  the  several  states  un- 
trammeled  in  the  exercise  of  sovereign 
power,  in  regulating  their  civil  institu- 
tions adopted  for  internal  government. 
Armstrong  v.  Dearborn  County,  (1836)  4 
Blackf.   (Ind.)   208. 

Where  the  legislature  grants  franchises 
or  privileges  to  a  corporation,  without 
reservation  of  right  to  amend  or  repeal 
the  grant,  and  the  corporation  accepts  it, 
and  expends  money  or  acquires  property 
rights  based  thereon,  it  is  not  competent 
for  the  state  to  subsequently,  by  amend- 
ment or  independent  enactment,  impose 
additional  conditions  upon  the  privilege 
of  exercising  the  franchises  or  using  the 
rights  so  previously  granted.  Com.  t?. 
Mobile,  etc.,  R.  Co.,  (Ky.  1901)  64  S.  W. 
451. 

Refusal  of  state  to  comply  with  con- 
tract.—  The  state  cannot  be  compelled  to 
proceed  with  the  erection  of  a  public  build- 
ing, or  the  prosecution  of  a  public  work, 
at  the  instance  of  a  contractor  with  whom 
the  state  has  entered  into  a  contract  for 
the  erection  of  the  building  or  the  per- 
formance of  the  work.  The  state  stands, 
in  this  respect,  in  the  same  position  as 
an  individual,  and  may  at  any  time  aban- 
don an  enterprise  which  it  has  under- 
taken, and  refuse  to  allow  the  contractor 
to  proceed,  or  it  may  assume  the  control 
and  do  the  work  embraced  in  the  contract 
by  its  own  immediate  servants  and  agents, 
or  enter  into  a  new  contract  for  its  per- 
formance by  other  persons,  without  refer- 
ence to  the  contract  previously  made,  and 
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although  there  has  been  no  default  on  the 
part  of  the  contractor.  The  state  in  the 
case  supposed  would  violate  the  contract, 
but  the  obligation  of  the  contract  would 
not  be  impaired  by  the  refusal  of  the  state 
to  perform  it.  A  law  of  the  state  sus- 
pending or  discontinuing  a  public  work 
or  providing  for  its  performance  by  dif- 
ferent agencies  from  those  heretofore  em- 
ployed is  not,  therefore,  subject  to  any 
constitutional  objection  because  the  change 
would  involve  a  breach  of  contract  with 
a  contractor  with  whom  it  had  entered 
into  a  contract  for  doing  it.  Lord  v. 
Thomas,  (1876)   64  N.  Y.  107. 

With  the  United  States.— The  accept- 
ance by  the  state  of  an  Act  of  Congress 
granting  to  the  state  land  for  the  con- 
struction of  canals,  which  provided  that 
such  canals,  "  when  completed  or  used, 
shall  be  and  forever  remain  public  high- 
ways for  the  use  of  the  government  of  the 
United  States,"  does  not  constitute  a  con- 
tract by  the  state  for  the  perpetual  main- 
tenance of  such  canals  as  public  highways, 
but  a  proper  construction  of  the  provision 
is  that  the  government  should  be  entitled 
to  the  free  use  of  the  canals  so  long  as, 
and  not  longer  than,  they  were  maintained 
as  public  highways,  and  that  an  Act  of 
the  legislature  leasing  the  lands  does  no 
violence  to  the  contract  laws  of  the  Con- 
stitution. Walsh  v.  Columbus,  etc.,  R.  Co., 
(1900)  176  U.  S.  475,  20  S.  Ct.  393,  44 
U.  S.  (L.  ed.)  548.  See  also  Wright  v. 
Columbus,  etc.,  R.  Co.,  (1900)  176  U.  S. 
481,  20  S.  Ct.  398,  44  U.  S.  (L.  ed.)  554, 
affirming  (1898)  58  Ohio  St.  123,  50  N.  E. 
442. 

An  Act  which  impairs  the  obligation  of 
a  contract  between  a  state  and  the  United 
States  is  void.  A  mere  release  of  the  ob- 
ligation of  the  original  contract  by  Con- 
gress cannot  operate  to  ratify  the  illegal 
action  of  the  state  legislature.  Fenn  v. 
Kinsey,  (1881)  45  Mich.  446,  8  N.  W.  64. 

The  United  States,  by  the  compact  with 
North  Carolina  made  in  1879,  held  the 
legal  title  to  the  vacant  and  unappropri- 
ated lands  in  the  state  of  Tennessee,  sub- 
ject, however,  to  certain  conditions; 
among  which  was,  that  she  was  bound  to 
appropriate  to  the  means  of  education  one 
section  of  land,  of  640  acres  to  each  town- 
ship. The  title  of  the  United  States  to 
a  portion  of  the  ceded  territory,  including 
the  districts  where  school  lands  were  sit- 
uate, was  vested  in  the  state  of  Tennessee, 
by  Congress,  under  condition  that  she 
would  appropriate  640  acres  in  each  town- 
ship to  the  use  of  schools.  The  state  of 
Tennessee,  in  the  fulfilment  of  the  trust, 
appropriated  the  various  sections  of  land, 
usually  denominated  school  lands,  to  the 
contemplated  objects,  that  is,  to  the  use  of 
schools  in  the  townships,  and  held  the 
legal  title  to  the  school  lands  in  trust  for 


the  people  of  the  respective  townships,  and 
the  proceeds  to  be  appropriated  to  the  sup* 
port  of  schools  within  the  same.  Various 
acts  of  the  legislature  directing  the  school 
lands  to  be  sold,  and  the  proceeds  to  be 
appropriated  to  the  purposes  of  education 
generally  throughout  the  state,  were  a 
violation  of  the  compact  with  Congress, 
and  impaired  the  obligation  of  the  con- 
tract, and  were  unconstitutional  and  void. 
Lowry  t?.  Francis,  (1831)  2  Yerg.  (Tenn.) 
534. 

State  treasury  warrants. —  When  the 
officers  of  a  state,  pursuant  to  its  statutes, 
have  received  state  treasury  warrants,  as 
payment  for  obligations  due  the  state, 
they  have  acted  for  the  state  in  carrying 
out  an  offer  upon  its  part  which  the  state 
has  the  legal  capacity  to  make  and  carry 
out,  and  a  state  has  no  authority  sub- 
sequently to  enact  a  statute  upon  the 
assumption  that  the  treasury  warrants; 
were  illegally  issued.  Houston,  etc.,  R.  Co. 
v.  Texas,  (1900)  177  U.  S.  98,  20  S.  Ct. 
545,  44  U.  S.  (L.  ed.)  673. 

County  warrants. —  A  state  statute  that 
repealed  the  general  law  of  the  state, 
which  gave  to  counties  their  corporate 
character  and  provided  that  they  might 
be  sued,  impaired  the  obligation  of  con- 
tracts entered  into  by  the  issue  of  county 
warrants,  when  at  the  time  the  warrants 
were  issued  the  county  was  a  body  cor- 
porate and  politic,  and  by  its  name  could 
sue  and  be  sued,  plead  and  be  impleaded, 
defend  and  be  defended,  in  any  court.  Na- 
tional Bank  t\  Sebastian  County,  (1879) 
5  Dill.  (U.  S.)  414,  17  Fed.  Cas.  No. 
10,040.  See  also  Robinson  v.  Magee, 
(1858)  9  Cal.  84;  Lamkin  t?.  Sterling, 
(1866)    1  Idaho  92. 

Where  it  was  provided  by  statute  that 
the  county  warrants  should  be  receivable 
by  the  treasurer  for  ordinary  county 
taxes,  and  subsequently  a  law  was  passed 
which  required  all  property  taxes  levied 
for  county  purposes  to  be  paid  in  cash 
only,  it  was  held  that  statutes  making 
county  warrants  a  legal  tender  for  county ' 
taxes  became  a  part  of  the  contract  which 
could  not  be  impaired  by  subsequent  legis- 
lation. People  t\  Hall,  (1885)  8  Colo. 
485,  9  Pac.  34. 

An  act  requiring  the  holder  of  a  county 
warrant,  which  is  overdue  and  which 
draws  ten  per  cent,  per  annum  interest, 
to  present  the  same  at  the  treasury,  and 
surrender  it  and  take  in  its  place  bonds 
drawing  interest  at  seven  per  cent,  per 
annum,  nayable  at  a  distant  day,  is  un- 
constitutional. Brewer  v.  Otoe  County, 
1  Neb.  373. 

A  right  to  redeem  property  forfeited  to 
the  state  for  the  nonpayment  of  taxes 
does  not  constitute  a  contract  between  th? 


Art.  I,  sec.  10] 


CONSTITUTION 


969 


state   and   the   former   owner.     State  0. 
King,  (1908)  64  W.  Va.  546,  63  S.  E.  468. 

Employment  of  agent  to  collect  state 
claim. —  The  employment  of  an  agent  by 
state  commissioners  under  authority  con- 
ferred by  a  state  statute  to  prosecute 
claims  of  the  state  against  the  United 
States  to  final  settlement  before  Congress 
and  the  proper  departments  at  Washing- 
ton, at  his  own  expense,  upon  commission 
upon  the  amount  collected  by  him,  agreed 
upon  between  himself  and  the  commission- 
ers, was  held  not  to  create  such  a  con- 
tract as  was  impaired  by  a  subsequent 
statute  repealing  the  former  statute,  and 
the  enactment  of  another  statute,  provid- 
ing for  the  collection  of  certain  claims  by 
the  agent  upon  a  commission  less  than 
that  agreed  upon  under  the  prior  statute. 
Missouri  v  Walker,  (1888)  125  U.  S.  330, 
8  S.  Ct.  929,  31  U.  S.  (L.  ed.)  796. 

For  public  printing. —  Where  a  party 
was  awarded  the  printing  of  the  general 
and  special  laws  of  Kansas  for  the  year 
next  preceding,  a  subsequent  law  divesting 
the  party  of  his  right  was  held  to  be  un- 
constitutional. State  V.  Barker,  (1868) 
4  Kan.  324. 

The  election  law  in  force  at  the  time  of 
the  execution  of  a  contract  required  the 
secretary  of  state,  within  sixty  days  be- 
fore each  general  election,  to  transmit  to 
the  county  clerk  of  each  county,  for  the 
use  of  the  county,  town,  village,  or  city 
clerks  and  inspectors  of  election,  a  certain 
number  of  copies  of  the  statutes  amending 
or  repealing  any  portion  of  the  election 
law,  and  of  such  other  statutes  relating 
to  elections  passed  during  each  next  pre- 
ceding year,  or  such  new  compilations 
made  by  him  of  the  statutes  relating  to 
elections,  as  he  shall  deem  advisable.  It 
also  required  the  secretary  of  state  to 
prepare  a  sufficient  number  of  suitable 
blank  books  for  lists  and  registers  of 
voters,  with  blank  certificates  and  brief 
instructions  for  registry  therein,  for  use 
by  inspectors  in  preparing  lists  and  regis- 
ters of  voters,  and  to  transmit  to  the 
county  clerk  of  each  county  a  sufficient 
number  thereof  to  furnish  four  to  each 
board  of  inspectors  in. such  county,  except 
in  the  cities  of  New  York  and  Brooklyn. 
These  provisions  of  the  election  law  were 
repealed  and  the  election  law  was  revised 
and  re-enacted,  and  it  was  provided  that 
"the  secretary  of  state  6hall  cause  to  be 
prepared  a  compilation  of  all  the  laws 
relating  to  elections  in  cities,  towns,  and 
villages  in  force  on  the  15th  of  May,  in 
the  year  1896,  together  with  subsequent 
amendments  thereto,  with  annotations  and 
explanatory  notes  and  blank  forms,  prop- 
erly indexed,  and  shall  procure  the  same 
to  be  printed,  wherever  he  deems  it  desir- 
able for  the  best  interests  of  the  state. 
'  •  *  *    The  secretary  of  state  shall  pur- 


chase, wherever  he  deems  it  desirable  for 
the  best  interests  of  the  state,  a  suitable 
number  of  blank  books  for  registry  of 
electors,  with  blank  certificates  and  brief 
instructions  for  registering  the  names  of 
electors  therein."  It  was  held  that  the 
change  in  the  election  law  did  not  violate 
the  constitutional  provision.  People  v. 
Palmer,  (1896)  18  Misc.  103,  41  N.  Y.  S. 
878. 

Convict  labor  contracts. —  The  contracts 
of  lease  made  by  the  governor  of  the 
state  of  Georgia,  authorized  by  the  act 
of  1876,  with  the  penitentiary  companies, 
were  valid  and  binding  both  upon  the 
state  and  the  companies,  and  the  resolu- 
tion of  the  general  assembly  of  Georgia 
of  1883,  which  authorized  the  principal 
keeper  of  the  penitentiary  to  turn  over 
two  hundred  and  fifty  convicts  to  the 
Marietta  and  North  Georgia  railroad  was 
unconstitutional  and  void,  because  it  im- 
paired the  obligation  of  the  contracts 
made  by  the  state  with  the  penitentiary 
companies.  Georgia  Penitentiary  Cos.  r. 
Nelms,  (1883)  71  Ga.  301,  Baying  that 
while  the  state  may  contract  away  the 
labor  of  a  convict,  it  has  no  power  to 
part  with  the  police  regulations  over  the 
convict. 

A  state  constitution  regulating  the 
manner  of  employing  state  prisoners  con- 
fined in  its  penal  institutions  does  not 
affect  the  public  health,  morals,  comfort, 
or  safety.  Hence,  it  should  not  be  given 
a  retrospective  operation  so  as  to  nullify  a 
contract  authorized  by  the  state  and 
adopted  by  it  prior  to  the  enactment  of 
the  constitution.  Bronk  v.  Barckley, 
(1897)    13  App.  Div.  72,  43  N.  Y.  S.  400. 

Neither  the  toarden  of  a  penitentiary 
nor  the  supervisors  can  make  contracts 
for  labor  of  the  convicts  which  will  pre- 
clude the  legislature  from  adopting  an- 
other system  which  interferes  with  the 
execution  of  the  said  contracts.  All  such 
contracts  must  necessarily  imply  a  right 
on  the  part  of  the  legislature  to  change 
its  policy  in  regard  to  the  penal  system. 
Hancock  r.  Ewing,  (1874)  55  Mo.  101. 

Maintenance  of  plank  road. —  Where  a 
plank  road  company  made  an  agreement 
with  the  supervisor  or  commissioner  of 
highways  of  a  town,  under  which  those 
officers  granted  the  use  of  a  certain  high- 
way to  the  company,  and  the  company 
agreed  to  keep  the  road  in  repair  without 
expense  to  the  town,  a  statute  was  sub- 
sequently passed  which  authorized  the 
company  to  abandon  and  released  it  from 
the  duty  of  repairing  the  road ;  it  was  held 
that  the  statute  was  not  unconstitutional 
as  impairing  the  obligation  of  contracts. 
People  v.  Fishkill,  etc.,  Plank  Road  Co., 
(1857)  27  Barb.  (N.  Y.)  446. 
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b.  Contracts  for  Purchase  op  Public  Lands. — A  grant  from  a  state, 
passing  an  estate  into  the  hands  of  a  purchaser  for  a  valuable  consideration, 
is  a  contract,  and  is  protected  by  this  clause  from  any  legislation  impairing 
it  and  rendering  it  null  and  void. 


Fletcher  v.  Peck,  (1810)  0  Cranch  127, 
3  U.  S.  (L.  ed.)  162.  See  also  the  follow- 
ing cases: 

United  States. —  Lerma  v.  Stevenson, 
(1889)  40  Fed.  356;  McConnaughy  *. 
Wiley,    (1888)    33  Fed.  449. 

Georgia. —  Brinsfield  v.  Carter,  (1847) 
2  Ga.   143. 

Kentucky.—  Doe  t>.  Buford,  (1833)  1 
Dana   (Ky.)    481. 

New  Hampshire. —  Brewster  v.  Hough, 
(1839)   ION.  H.  138. 

North  Carolina. —  Stanmire  v.  Taylor, 
(1855)   3  Jones  L.  207. 

But  see  State  v.  Lanier,  (1895)  47  La. 
Ann.  110,  16  So.  647. 


The  complainant  had,  under  an  existing 
statute  of  Oregon,  acquired  the  right  to 
purchase,  upon  specified  terms,  a  de- 
scribed tract  of  swamp  or  overflowed  land 
belonging  to  the  state.  A  subsequent  stat- 
ute declared  certificates  of  sale  of  such 
lands,  on  which  twenty  per  cent,  of  the 
purchase  price  was  not  paid  prior  to  a 
named  date,  to  be  void,  and  required  the 
board  of  commissioners  to  cancel  them. 
It  was  held  that  the  new  statute  impaired 
the  obligation  of  the  contract  theretofore 
made  with  the  complainant  and  that,  under 
the  facts  of  the  case,  he  had  a  vested  right 
to  the  land.  Pennoyer  v.  McConnaughy, 
(1891)  140  U.  S.  8,  11  S.  Ct.  699,  36  U.  8. 
(L.  ed.)  869,  affirming  McConnaughy  r. 
Pennoyer,  (1890)  43  Fed.  196,  339. 


Recovery  of  land  surveyed  but  not  granted  by  the  state. —  Where,  after  the 
Act  of  Texas  confirming  Mexican  grants,  a  grant  was  found  not  to  cover 
the  whole  of  the  land  occupied  by  the  claimant,  the  fact  that  he  caused  a. 
survey  to  be  made  of  the  land  outside  the  grant  and  returned  the  field  notes 
to  the  land  office,  did  not  create  a  contract  right  to  the  land  as  against  the 
state,  and  therefore  there  was  no  obligation  impaired  by  a  statute  requir- 
ing the  Attorney  General  to  recover  from  persons  claiming  title  thereto, 
all  lands  held  under  Mexican  or  Spanish  title  where  no  valid  evidences  of 
such  grants  are  not  to  be  found  in  the  land  office. 

Sullivan  v.  Texas,  (1907)  207  U.  S.  416,  28  S.  Ct.  215,  52  U.  S.  (L.  ed.)  274. 


The  mere  application  to  purchase  state  lands  and  the  expenditure  of 
money  for  a  survey  of  the  lands  do  not  constitute  a  contract  with  the  state, 
but  the  lands  may  be  withdrawn  from  sale  before  any  right  becomes  con- 
summated. 


Banning  Co.  v.  California,  (1916)  240 
U.  S.  142,  36  S.  Ct.  338,  60  U.  S.  (L.  ed.) 
569. 

Application  for  survey  of  public  lands. — 
An  application  for  a  survey  of  vacant 
public  lands  does  not  give  such  a  vested 
interest  in  the  lands  as  would  be  impaired 
by  their  subsequent  withdrawal  from  sale. 
An  applicant  must  have  done  everything 
required  by  law  to  secure  the  right  to  the 
lands  before  an  Act  withdrawing  the  lands 


from  sale  could  be  held  to  impair  any 
vested  right.  Campbell  t?.  Wade,  (1889) 
132  U.  8.  37,  10  S.  Ct.  9,  33  U.  S.  (L.  ed.) 
240. 

Resale  or  forfeiture  in  default  of  pay- 
ment.—  A  state  statute  which  authorizes 
a  commissioner,  when  any  portion  of  the 
interest  due  by  a  purchaser  of  public 
lands  prior  to  the  statute  has  not  been 
paid,  to  declare  a  forfeiture  of  the  pur- 
chase without  judicial  aid,  does  not  inv 


Art.  I,  sec.  10] 


CONSTITUTION 


971 


pair  the  obligation  of  any  contract;  the 
statute  simply  provides  a  particular 
means  by  which  the  right  of  the  state  to 
rescind  the  contract  might  be  enforced. 
Waggoner  v.  Flack,  (1903)  188  U.  S.  603, 
23  S.  Ct.  345,  47  U.  S.  (L.  ed.)  609, 
affirming  (1899)  21  Tex.  Civ.  App.  449, 
52  S.  W.  5^4.  See  also  Stoddart  v.  Smith, 
(1812)    5  Binn.    (Pa.)    363. 

Exclusive  right  to  adjacent  water. — 
Where  there  was  nothing  in  an  Act  under 
which  a  patent  was  granted  which  gave 
to  the  owner  of  the  adjacent  land  the  ex- 
clusive right  to  the  water  grant,  so  as  to 
deprive  the  legislature  of  the  power  to 
grant  it  to  another,  a  grant  to  another 
does  not  violate  the  constitutional  pro- 
vision. Lansing  v.  Smith,  (1829)  4 
Wend.  (N.  Y.)  9. 

Registration  of  grants. —  Article  13, 
sec.  4  of  the  Constitution  of  Texas  of 
1876,  providing  that  "no  claim  of  title 
or  right  to  land  which  issued  prior  to 
the  13th  day  of  November,  1835,  which 
has  not  been  duly  recorded  in  the  county 
where  the  land  was  situated  at  the  time 
of  such  record  or  which  has  not  been 
duly  archived  in  the  general  land  office, 
shall  ever  hereafter  be  deposited  in  the 
general  land  office,  or  recorded  in  this 
state,  or  delineated  on  the  maps,  or  used 
'as  evidence  in  any  of  the  courts  of  this 
state,  and  the  same  are  stale  claims; 
but  this  shall  not  affect  such  rights  or 
presumptions  as  arise  from  actual  pos- 


session/' was  held  to  be  unconstitutional.. 
Prior,  to  the  adoption  of  the  Constitution 
failure  to  register  titles  to  land  did  not 
render  them  inadmissible  in  evidence  on 
proper  proof  of  their  execution,  and  the 
only  effect  of  failure  to  register  was  to 
render  them  inoperative  as  to  creditors 
and  subsequent  purchasers  for  valuable 
consideration  without  notice.  Texas- 
Mexican  R.  Co.  v.  Locke,  (1889)  74  Tex. 
370,  12  S.  W.  80;  Texas-Mexican  R.  Co. 
r.  Carr,  (Tex.  1889)   12  S.  W.  90. 

Subjecting  lands  to  payment  of  debts 
due  state. —  Subjecting  the  lands  of  a 
grantee  from  the  state  to  the  payment  of 
his  debts  due  to  the  state  does  not  im- 
pair or  contravene  the  rights  derived  to 
him  under  his  grant,  for  in  the  very 
act  the  full  effect  of  the  transfer  of  in- 
terest to  him  is  recognized  and  asserted. 
Livingston  r.  Moore,  (1833)  7  Pet.  550, 
8  U.  8.  (L.  ed.)  751. 

Taxation  of  land  held  under  patent. — 
A  law  authorizing  a  county  to  borrow 
money  to  build  a  railroad,  on  the  credit 
of  the  county,  and  to  be  paid  by  the  im- 
position of  a  tax  on  the  citizens  thereof, 
if  the  same  amounts  in  fact  to  a  lien 
upon  the  freehold  of  a  citizen  who  holds 
under  a  patent  from  the  state,  does  not 
infringe  this  clause  of  the  Constitution. 
McCoy  p.  Washington  County,  (1862) 
3  Wall.  Jr.  (C.  C.)  381,  15  Fed.  Caa.  No. 
8,731. 


c.  Lease  op  State  Land, — Though  in  private  contracts,  in  the  absence 
of  a  covenant  or  condition  to  the  contrary,  there  is  an  implied  covenant  in  a 
lease  that  the  lessor  shall  pay  all  taxes  and  assessments  levied  on  the  leased 
land  during  the  term,  a  ruling  of  a  state  court  that  such  general  rule,  so 
far  as  concerns  taxation,  does  not  apply  to  leases  by  the  state  does  not 
impair  a  contract  right  of  a  lessee  of  state  land. 


Trimble  v.  Seattle,    (1914)    231   U.   S. 
683,  34  S.  Ct.  218,  58  U.  S.  (L.  ed.)  435. 

Subject  to  condemnation. —  A  leasehold 


interest  acquired  from  the  state  may  be 
subjected  to  condemnation  for  public  use. 
Cox  v.  Bevelle,  (1915)  125  Md.  579,  94 
Atl.  203,  L.  R.  A.  1915E  443. 


d.  State  Bonds. — A  statute  appropriating  certain  taxes  for  the  purpose 
of  paying  bonds  and  coupons  issued  under  a  statute  creates  a  contract  with 
the  bondholders  which  is  impaired  by  an  amendment  of  the  state  constitu- 
tion transferring  such  taxes  to  defray  the  expenses  of  the  state  government. 


Louisiana  p.  Jumel,  (1882)  107  U.  S. 
711,  2  S.  Ct.  128,  27  U.  S.  (L.  ed.)  448. 
See  also  the  following  cases: 

Minnesota. —  State  v.  Young,  (1881)  29 
Minn.  474,  9  N.  W.  737. 


Mississippi. —  Gibbs    v.    Green, 
54  Miss.  592. 


(1877) 


South  Carolina. —  Morton  v.  Comptrol- 
ler Gen.,  (1873)  4  S.  C.  430. 
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Pledged  fund. —  Where  money  is  bor- 
rowed on  bonds  issued  by  the  state,  and  a 
certain  fund  is  pledged  for  the  payment 
of  the  interest,  the  fund  is  a  part  of  the 
contract  with  the  bondholders,  and  the 
state  cannot  divert  it  for  other  purposes. 
State  c.  Cardoso,   (1876)   8  S.  C.  71. 

Mode  of  determining  validity  ef  atate 
obligations. —  In  Whaley  t?.  Gaillard, 
( 18817  21  S.  C.  560,  it  was  held  that  the 
scope  and  effect  of  legislation  authorizing 
the  issue  of  different  colored  consolida-' 
tion  bonds  to  replace  bonds  found  to  be 
valid,  was  not  to  impair  the  obligation 
of  any  contract  entered  into  by  the  state 
with  it*  bondholders,  whereby  the  state 
had  agreed  to  receive  the  coupons  of 
certain  bonds  in  payment  of  taxes,  but 
was  simply  to  provide  a  mode  of  proceed- 
ing by  which  it  could  be  definitely  and 
easily  ascertained  whether  a  coupon 
offered  in  payment  of  taxes  represented 
any  portion  of  the  valid  debt  of  the 
states;  for,  unless  it  did,  there  certainly 
was  no  contract  on  the  part  of  the  state 
that  it  should  be  received  in  payment  of 
taxes. 

Resolution  directing  atate  treasurer  to 
write  off  bonds. —  A  joint  resolution  which 
authorized  and  required  a  state  treas- 
urer to  write  off  the  books  in  his  office 
certain  bonds  entered  on  the  state  books, 
which  were  past  due  and  not  paid,  was 
held  to  be  not  a  law  impairing  the  obliga- 
tion of  contracts.  The  mere  writing  off 
of  the  books  of  the  state  treasurer  the 
entry  referred  to  in  the  joint  resolution, 
and  directing  him  no  longer  to  carry 
such  bonds  on  his  books  as  a  debt  of 
the  state,  was  a  mere  matter  of  bookkeep- 
ing on  the  part  of  the  state  officer. 
Smith  v.  Jennings,  (1903)  67  S.  C.  324, 
45  S.  E.  821,  affirmed  (1907)  206  U.  S. 
276,  27  S.  Ct.  610,  51  U.  S.  (L.  ed.)   1061. 

Tax-receivable  bonds  and  coupons. —  A 
statute  which  directs  what  shall  be  re- 
ceived in  payment  of  taxes,  dues,  etc., 
to  the  state,  and  repeals  all  acts  incon- 
sistent with  it,  is  invalid  in  so  far  as 
it  respects  the  provisions  of  a  statute  au- 
thorizing the  issue  of  the  tax-receivable 
refunding  bonds  and  coupons.  Antoni  v. 
Wright,  (1872)  22  Gratt.  (Va.)  833.  But 
the  statute  is  valid  and  binding  upon 
all  those  who  did  not  avail  themselves  of 
the  provisions  of  the  funding  statute  be- 
fore its  repeal. 

Requiring  evidence  of  genuineness. —  A 
statute  which  requires  the  production  of 
the  bond  in  order  to  establish  the  genu- 
ineness of  tax-receivable  coupons,  and 
prohibits  expert  testimony  to  prove  the 
coupons,  is  invalid.  It  would  deprive 
the  coupons  of  their  negotiable  character, 
and    if   enforced    would    have   the   effect 


of  rendering  valueless  all  coupons  which 
have  been  separate  from  the  bond  to 
which  they  were  attached  and  have  been 
sold  in  the  open  market.  McGahey  v. 
Virginia,  (1889)  135  U  S.  693,  10  S.  Ct. 
972,  34  U.  S.  (L.  ed.)  304  [reversing 
McGahey  v.  Com.,  (1888)  85  Va.  519, 
8  S.  E.  244;  Cooper  v.  Com.,  (1888)  85 
Va.  528,  8  S.  E.  247,  and  Bryan  v.  Com., 

(1888)  85  Va.  526,  8  S.  E.  246].  See 
also  McCullough  v.  Virginia,  (1898)  172 
U.  S.  109,  19  S.  Ct.  134,  43  U.  S.  (L. 
ed.)   382. 

But  see  Com.  v.  Booker,  (1887)  82  Va, 
964;  Com.  v.  Jones,  (1887)  82  Va.  789; 
Com.  v.  Weller,  (1887)  82  Va.  721;  New- 
ton v.  Com.,  (1886)  82  Va.  647;  Cora- 
wall  v.  Com.,  (1886)  82  Va.  644. 

Limitation  on  time  of  presenting  cou- 
pons.—  A  statute  of  limitation  giving  to 
the  holders  of  tax-receivable  coupons  but 
a  single  year  for  the  presentation  in  pay- 
ment of  taxes  of  the  coupons  then  in  their 
possession  is  unreasonable  and  oppressive 
when  all  the  bonds  and  coupons  outstand- 
ing amount  to  such  a  considerable  sum 
that  it  is  not  possible  that  they  could  be 
received  within  one  year  in  payment  of 
taxes.  In  re  Brown,  (1889)  135  U.  S. 
707,  10  S.  Ct.  972,  34  U.  S.  (L.  ed.)  304. 

Tax  on  bonds  deducted  from  separated 
coupons. —  A  statute  requiring  the  tax 
levied  upon  its  bonds  to  be  deducted  from 
the  coupons  for  interest,  originally  at- 
tached to  them,  when  the  coupons  are 
presented  for  payment,  so  far  as  it  ap- 
plies 'to  coupons  separated  from  the  bonds 
and  held  by  different  owners,  is  invalid. 
Hartman  v.  Greenhow,  (1880)  102  TJ.  S. 
674,  26  U.  S.    (L.  ed.)    271. 

In  payment  of  school  tosses. —  Tax- 
receivable  coupons  cannot  be  received  in 
payment  of  school  taxes  when,  at  the 
time  of  the  issue  of  the  bonds  and  cou- 
pons, the  state  constitution  expressly  re- 
quired that  the  tax  for  school  purposes 
be  set  apart  for  that  specific  use.  Vashon 
v.  Greenhow,  (1889)  135  U.  S.  713,  10 
S.  Ct.  972,  34  U.  S.   (L.  ed.)   304. 

In  payment  of  license  tames. — A  stat- 
ute which  requires  licenses  for  the  sale  of 
intoxicating  liquors  to  be  paid  in  the 
lawful  money  of  the  United  States  does 
not  impair  the  obligation  of  a  contract 
involved  in  the  right  of  holders  of  bonds 
and  tax-receivable  coupons  to  tender  them 
in  payment  of  taxes.    Hucless  v.  Childrey, 

(1889)  135  U.  S.  712,  10  S.  Ct.  972,  34 
TJ.  S.   (L.  ed.)  304. 

A  license  to  practice  as  an  attorney 
at  law  is  a  tax  laid  for  revenue  and  not 
an  exaction  for  purposes  of  regulation, 
and  may  be  paid  with  tax- receivable  cou- 
pons issued  by  the  state.    Royall  ©.  Vir- 


Art.  I,  sec.  10] 


CONSTITUTION 


973 


ginia,  (1886)  116  U.  S.  577,  6  S.  Ct.  510, 
29  U.  S.  (L.  ed.)  735.  See  also  Royall  v. 
Virginia,  (1887)  121  U.  S.  102,  7  S.  Ct. 
826,  30  U.  S.  (L.  ed.)  883;  Sands  v. 
Edmunds,  (1886)  116  U.  8.  585,  6  S. 
Ct.  516,  29  U.  S.  (L.  ed.)  739,  and 
Harvey  v.  Virginia,  (1884)  20  Fed.  411, 
as  to  licenses  to  engage  in  the  business 
of  wholesale  grocers. 

License  taw  on  business  of  selling  cou- 
pons,—- Any  undue  restraint  upon  the  free 
negotiability  of  tax-receivable  coupons 
would  be  a  violation  of  the  clear  under- 
standing and  agreement  under  which  the 
bonds  were  issued,  and  a  license  tax  im- 
posed on  the  business  of  selling  coupons, 
which  is  so  high  as  to  be  absolutely 
prohibitory  in  its  effect,  is  invalid.  Cuth- 
bert  v.  Virginia,  (1889)  135  U.  S.  700, 
10  S.  Ct.  972,  34  U.  S.  (L.  ed.)  304, 
reversing  (1889)  85  Va.  899,  9  S.  E.  16, 
and  overruling  Com.  v.  Krise,  (1888)  84 
Va.  521,  9  S.  E.  1121;  Com.  v.  Larkin, 
(1888)   84  Va.  517,  5  S.-  E.  526. 

Remedy  by  mandamus. —  When  at  the 
time  tax-receivable  bonds  and  coupons 
were  issued,  mandamus  was  an  existing 
form  of  action  applicable  to  the  case  of  a 
refusal  to  receive  them  in  payment  of 
taxes,  a  change  in  the  law  providing  that 
before  this  remedy  can  be  resorted  to  the 
amount  due  for  taxes  shall  be  deposited 
in   the  treasury,  which  being   done  the 


suit  may  go  on,  and  that  if  in  the  suit 
it  shall  be  determined  that  the  coupons 
tendered  are  genuine  and  in  law  receiv- 
able, the  collector  will  be  required  to  ac- 
cept them,  and  the  money  will  be  re- 
stored, is  valid.  Anton  i  v.  Greenhow, 
(1882)  107  U.  S.  769,  2  S.  Ct.  91,  27 
U.  S.   (L.  ed.)   468 

Denying  action  of  trespass  for  illegal 
levy. —  One  who  has  tendered  tax- receiv- 
able coupons  in  payment  of  taxes  stands 
upon  the  same  footing  as  though  he  had 
tendered  gold  coin,  and  a  statute  modify- 
ing the  taxpayer's  remedy  by  mandamus, 
authorizing  distraint  on  property  to  nay 
the  tax,  and  denying  a  remedy  by  action 
of  trespass  or  trespass  on  the  case  against 
any  collecting  officer  for  levying  upon  the 
property,  is  invalid.  Poindexter  v.  Green- 
how,  (1884)  114  U.  S.  270,  5  S.  Ct.  903, 
962,  29  U.  S.  (L.  ed.)  185.  See  also 
White  v.  Greenhow,  (1884)  114  U.  S. 
307,  5  S.  Ct.  923,  29  U.  S.  (L.  ed.)  199; 
Chaffin  v.  Taylor,  (1884)  114  U.  S.  309, 
5  S.  Ct.  924,  962,  29  U.  S.  (L.  ed.)  198; 
Allen  v.  Baltimore,  etc.,  R.  Co.,  (1884) 
114  U.  S.  311,  5  S.  Ct.  925,  962,  29  U.  S. 
(L.  ed.)  200,  affirming  (1883)  17  Fed. 
171;  Smith  v.  Greenhow,  (1884)  109 
U.  S.  669,  3  S.  Ct.  421,  27  U.  S.  (L.  ed.) 
1080;  Willis  v.  Miller,  (1886)  29  Fed. 
238;  Strickler  v.  Yager,  (1886)  29  Fed. 
244;  Virginia  Coupon  Cases,  (1885)  25 
Fed.  654. 


e.  Suits  Against  the  State. —  A  state  cannot  be  sued  in  a  Circuit  Court 
of  the  United  States  by  one  of  its  citizens  upon  a  suggestion  that  the  case  is 
one  that  arises  under  the  Constitution  or  laws  of  the  United  States. 


Hans  v.  Louisiana,  (1890)  134  U.  S.  10, 
10  S.  Ct.  504,  33  U.  S.    (L.  ed.)   842, 

When  a  state  becomes  a  party  to  a 
contract  the  same  rules  of  law  are  ap- 
plied to  her  as  to  private  persons  under 
like  circumstances.  When  she  or  her 
representatives  are  properly  brought  into 
the  forum  of  litigation,  neither  she  nor 
they  can  assert  any  right  or  immunity 
as  incident  to  her  political  sovereignty. 
Davis  v.  Gray,  (1872)  16  Wall.  232,  21 
U.  S.  (L.  ed.)  447. 

A  state  constitution  provided  that 
M  suits  may  be  brought  against  the  state 
in  such  manner  and  in  such  courts  as  the 
legislature  may  by  law  direct."  In  1855 
a  state  statute  enacted  that  actions  might 
be  instituted  against  the  state  under  the 
same  rules  and  regulations  that  govern 
actions  between  private  citizens,  process 
being  served  on  the  district  attorney  of 
the  district  in  which  the  suit  was  in- 
stituted. No  power  was  given  the  courts 
to  enforce  their  judgments,  and  the  money 
could  only  be  got  through  an  appropria- 


tion by  the  legislature.  In  1865  this  law 
was  repealed,  and  after  that  there  was 
no  law  prescribing  the  manner  or  the 
courts  in  which  suits  could  be  brought 
against  the  state.  Under  the  Act  of 
1855  the  power  of  the  courts  ended  when 
the  judgment  was  rendered,  and  in  effect 
all  that  was  done  was  to  give  persons 
holding  claims  against  the  state  the  ' 
privilege  of  having  them  audited  by  the 
courts  instead  of  by  some  appropriate 
accounting  officer.  The  right  to  sue  which 
the  state  gave  its  creditors  by  the  Act 
of  1855  was  not,  in  legal  effect,  a  judicial 
remedy  for  the  enforcement  of  a  contract, 
and  the  obligation  of  its  contracts  was 
not  impaired  within  the  meaning  of  this 
clause  by  the  Act  of  1865.  Memphis,  etc., 
R.  Co.  v.  Tennessee,  (1879)  101  U.  S. 
338,  25  U.  S.  (L.  ed.)  960.  See  also 
South,  etc.,  Alabama  R.  Co.  c.  Alabama, 
(1879)  101  U.  S.  833,  25  U.  S.  (L.  ed.) 
973. 

Parties  cannot  sue  or  have  their  action 
against  the  state,  except  as  the  same  may 
be  allowed  by  the  Constitution  or  ptatuie, 
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and  they  must  accept  or  have  their  ju- 
dicial remedy  only  in  the  cases  and  as  to 
matters  and  causes  of  action  prescribed. 
Baltzer  c.  State,  (1889)  104  N.  C.  276, 
10  S.  E.  153. 

There  is  one  essential  and  far-reaching 
difference  between  the  contracts  of  cit- 
izens and  those  of  sovereigns,  not,  indeed, 
as  to  the  meaning  and  effect  of  the  con- 
tract itself,  but  as  to  the  capacity  of  the 
sovereign  to  defeat  the  enforcement  of  its 
contract.  The  one  may  defeat  the  en- 
forcement, but  the  other  cannot.  This 
result  flows  from  the  established  prin- 
ciple that  a  state  cannot  be  sued.  Nor 
is  this  the  only  method  under  such  a  Con- 
stitution as  ours  by  which  a  state  may 
defeat  the  enforcement  of  its  obligation, 
for  the  failure  to  make  the  necessary  ap- 
propriation will  effectually  accomplish 
that  object.  The  legislature  has,  there- 
fore, the  ability  to  avoid  payment  of  the 
obligations  of  the  state  by  a  failure  or 
refusal  to  make  the  necessary  appropria- 
tion, although  that  body  cannot  impair 
the  obligation  of  the  contract.  Creditors 
who  accept  the  obligations  of  a  state  are 
bound  to  know  that  they  cannot  enforce 
their  claims  by  an  action  against  the 
state  directly,  or  by  mn  action  against  its 
officers  where  no  appropriation  has  been 
made  as  the  Constitution  requires.  If, 
however,  there  is  an  effective  appropria- 
tion, then  an  officer  whose  duty  it  is  to 
draw  a  warrant  upon  the  fund  set  apart 
by  statute  may  be  coerced  into  a  per- 
formance of  that  duty.  Carr  v.  State, 
(1890)  127  Ind.  204,  26  N.  E.  778,  22 
Am.  St.  Hep.  624,  11  L.  R.  A.  370. 

When  a  sovereign  state  enters  into  a 
contract  of  borrowing  with  an  individual, 
it  assumes  to  be  bound,  in  all  particulars, 
as  an  individual  under  like  circumstances 
would  be  bound,  by  what  is  expressed  or 
properly  implied  by  the  terms  of  such 
contract.  The  measure  of  its  obligation 
is  that  applied  to  individuals.  It  is  only 
in  the  consequences  that  flow  from  a 
breach  of  the  contract  that  there  is  a 
difference  between  the  case  of  a  state 
and   an  individual.     The  individual  can 


be  sued;  the  state  cannot.  The  reason 
of  the  difference  is  that  a  suit  presup- 
poses the  submission  of  a  controversy  be- 
tween two  or  more  to  a  third  party,  in- 
dependent of  both,  and,  therefore,  capable 
of  dealing  with  the  question  in  a  judicial 
spirit  and  with  judicial  authority.  When 
a  sovereign  state  violates  its  contract,  no 
such  independent  source  of  authority  can 
be  appealed  to,  for  the  fact  of  sovereignty 
in  the  state  precludes  the  possibility  of 
its  existence.  The  idea  that  a  state  can- 
not be  sued  for  a  breach  of  its  contract 
then  means,  simply,  that  there  is  no 
power  that  can  be  invoked,  within  the 
means  and  appliances  afforded  by  civil 
government,  by  which  it  can  be  com- 
pelled, against  its  will,  to  do  that  which 
in  right  and  justice  ought  to  be  done 
in  the  case.  A  state  that  should  deny 
the  existence  of  its  obligation,  as  result- 
ing from  its  contract  voluntarily  made, 
on  the  ground  that  no  means  of  com- 
pulsion existed  to  oblige  a  performance  of 
its  duties,  would  at  once  espouse  the 
principles  and  enter  upon  the  practice  of 
the  confirmed  criminal  classes  of  society, 
with  whom  obligation  means  nothing 
more  than  the  pains  and  penalties  that 
may  flow  from  its  denial  or  disregard. 
For  the  same  reason  the  state  is  bound, 
as  it  regards  all  the  incidents  properly 
appertaining  to  such  a  contract.  The 
obligations  thus  assumed  by  a  state  have 
the  force  and  effect  of  law,  while,  as  it 
regards  the  states  comprising  the  Ameri- 
can Union,  the  fundamental  law  of  the 
nation  enters  into  such  a  contract,  as 
well  as  into  every  contract  made  by  a 
citizen,  becoming  an  efficient  part  of  it, 
through  the  operation  of  that  provision 
of  the  Constitution  that  prohibits  the 
passage  of  laws  impairing  the  obligation 
of  a  contract.  Should  the  state  so  far 
forget  its  exalted  duties  as  to  undertake 
to  exercise  its  law-making  power  by  way 
of  denying  or  destroying  its  solemn  con- 
tract, the  life  and  spirit  of  the  nation, 
flowing  through  its  fundamental  law  and 
entering  such  contract,  would  lift  it  above 
the  power  of  the  state  to  obliterate  or  im- 
pair the  record  of  its  obligation.  Morton 
i?.  Comptroller-<5en.,   (1873)   4  S.  C.  430. 


Law  consenting  to  be  sued  not  a  contract — A  statute  allowing  the  state  to 
be  sued  was  passed,  and  pending  a  suit  against  the  state  to  recover  interest 
due  on  state  bonds  an  Act  was  passed  providing  that  in  every  case  in  which 
any  such  suit  or  proceeding  had  been  or  might  be  instituted  the  court 
should,  at  the  first  term  after  the  commencement  of  the  suit  or  proceeding, 
whether  at  law  or  in  equity,  or  whether  by  original  or  cross-bill,  require 
the  original  bond  or  bonds  to  be  produced  and  filed,  and  if  that  were  not 
done  and  the  bonds  filed  and  left  to  remain  filed,  the  court  should  on  the 
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same  day  dismiss  the  suit,  proceeding,  or  cross-bill.  It  was  held  that  the 
law,  consenting  to  be  sued,  constituted  no  contract  on  the  part  of  the  state, 
and  that  the  statute  prescribing  conditions  on  which  such  suit  might  be 
maintained  impaired  no  obligation. 


BeerB  v.  Arkansas,  (1857)  20  How.  528, 
15  U.  S.  (L.  ed.)  991. 

See  also  the  following  eases: 

Arkansas.—  Plateniua  v.  State,  (1856) 
17  Ark.  518. 

Tennessee. —  State  v.  State  Bank, 
(1874)  3  Bait.  395. 

Virginia. —  Maury  v.  Com.,  (1895)  92 
Va.  310,  23  S.  B.  757. 


The  repeal  of  a  right  to  have  a  claim 
against  the  state  examined  and  recom- 
mended by  the  Supreme  Court  to  the 
legislature  is  no  impairment  of  the  obliga- 
tion of  a  contract,  nor  does  the  decision 
of  the  state  court  that  an  amendment  to 
the  state  constitution  repealed  the  court's 
authority  to  examine  ana  recommend  such 
a  claim  have  that  effect.  Baltzer  v.  North 
Carolina,  (1896)  161  U.  S.  246,  16  S.  Ct. 
600,  40  U.  S.  (L.  ed.)  684.  See  also 
Home  v.  State,  (1881)  84  N.  C.  362. 


Limitation  of  Eleventh  Amendment. —  Suits  cannot  be  maintained  against 
the  states  by  citizens  of  other  states  though  they  present  cases  arising  under 
the  Constitution. 


Louisiana  v.  Jumel,  (1882)  107  U.  S. 
711,  2  S.  Ct.  128,  27  U.  S.  (L.  ed.)  448. 
See  also  Hagood  v.  Southern,  (1886)  117 
U.  S.  52,  6  S.  Ct.  608,  29  U.  S.  (L.  ed.) 
805. 

"In  a  certain  sense  and  in  certain  ways 
the  Constitution  of  the  United  States  pro- 
tects contracts  against  laws  of  a  state 
subsequently  passed  impairing  their  obli- 
gation, and  this  provision  is  recognized  as 
extending  to  contracts  between  an  individ- 
ual and  a  state;  but  this,  as  is  apparent, 
is  subject  to  the  other  constitutional  prin- 
ciple, of  equal  authority,  contained  in  the 
Eleventh  Amendment,  which  secures  to  the 
state  an  immunity  from  suit.  Wherever 
the  question  arises  in  a  litigation  between 
individuals,  which  does  not  involve  a  suit 
against  a  state,  the  contract  will  be  judi- 
cially recognized  as  a  binding  force,  not- 
withstanding any  subsequent  law  of  the 
state  impairing  its  obligation.  But  this 
right  is  incidental  to  the  judicial  pro- 
ceeding m  the  course  of  which  the  ques- 


tion concerning  it  arises.  It  is  not  a 
positive  and  substantive  right  of  an  abso- 
lute character,  secured  by  the  Constitu- 
tion of  the  United  States  against  every 
possible  infraction,  or  for  which  redress  is 
given  as  against  strangers  to  the  contract 
itself,  for  the  injurious  consequences  of 
acta  done  or  omitted  by  them.  *  *  * 
But  where  the  contract  is  between  the 
individual  and  the  state  no  action  will 
lie  against  the  state,  and  any  action 
founded  upon  it  against  defendants  who 
are  officers  of  the  state,  the  object  of  which 
is  to  enforce  its  specific  performance  by 
compelling  those  things  to  be  done  by 
the  defendants  which,  when  done,  would 
constitute  a  performance  by  the  state,  or 
to  forbid  the  doing  of  those  things  which, 
if  done,  would  be  merely  breaches  of  con- 
tract by  the  state,  is  in  substance  a  suit 
against  the  state  itself,  and  equally  within 
the  prohibition  of  the  Constitution."  In 
re  Ayers,  (1887)  123  U.  S.  502,  8  S.  Ct 
164,  31  U.  S.  (L.  ed.)  216. 


/.  Constitutions  and  Statutes  as  Contracts —  (1)  A  Constitution  as 
a  Contract. — A  state  constitution  is  not  a  contract  within  the  meaning  of 
that  clause  of  the  Constitution  of  the  United  States  which  prohibits  the 
states  from  passing  laws  impairing  the  obligation  of  contracts.  It  is  the 
fundamental  law  adopted  by  the  people  for  their  government  in  a  state  of 
the  United  States,  and  as  such  it- may  be  construed  and  carried  into  effect 
by  the  courts  of  the  state,  without  review  by  the  Supreme  Court  of  the 
United  States,  except  in  cases  where  what  is  done  comes,  or  is  supposed  to 
come,  in  conflict  with  the  Constitution  of  the  United  States* 
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Church  €.  Kelsey,  (1887)  121  U.  S. 
283,  7  S.  Ct.  897,  30  U.  S.   (L.  ed.)   960. 

No  rights  of  contract  can  be  vested  under 
a  constitutional  provision  which  a  subse- 
quent Constitution  may  not  destroy  with- 


out impairing  the  ofcligiiioK  of  the  eon- 
tract  within  the  sense  of  this  nrvrisian, 
and  an  ordinary  act  of  legislation  cannot 
have  that  effect.  Xew  Orleans  r.  Houston, 
( 1886)  11»  U.  a  275,  7  -S.  (X  l%%  30  C 
S.  (L.  ed.)  41L 


(2)  A  Statute  as  a  Contract.— A  legislative  enactment,  in  the  ordinary 
form  of  a*  statute,  may  contain  provisions  which,  when  accepted  as  the  basis 
of  action  by  individuals  or  corporations,  become  contracts  between  them 
and  the  state  within  the  protection  of  the  clause  referred  to  of  the  Federal 
Constitution. 


New  Jersey  v.  Yard,  (1877)  96  U.  S. 
114,  24  U.  8.  (L.  ed.)  352. 

A  law,  from  its  inherent  nature,  cannot 
be  a  contract;  on  the  contrary,  it  is  a  rule 
of  action  prescribed  by  the  supreme  civil 
power,  solely  and  alone,  from  the  para- 
mount and  controlling  consideration  of  the 
public  interests.  A  contract  is  essentially 
different  and  distinct.  It  is  an  agreement 
between  two  competent  parties,  upon  a 
mutual  and  legal  consideration,  and  in 
relation  to  a  matter  which  is  the  legiti- 
mate subject  of  bargain  or  sale.  Milan, 
etc.,  Plank-road  Co.  v.  Husted,  (1854)  3 
Ohio  St.  578. 

When  absolute  rights  of  property  have 
been  acquired  and  vested  by  authority  of 
law,  no  subsequent  legislative  action  can 
divest  this  right.  So  where  a  contract 
is  made  under  the  authority  of  law, 
the  right  of  property  acquired  arises 
not  from  the  law  itself,  but  from  the  con- 
tract to  which  it  pertains  as  an  incident, 
and  the  law-making  power  cannot  divest 
the  rights  thus  acquired,  originating,  not 
in  the  law  itself,  but  in  acts  done  under 
the  law,  and  which  attach  as  incidents, 
not  to  the  law,  but  to  contracts  made 
under  it.  State  v.  Barker,  (1868)  4 
Kan.  324,  citing  Fletcher  v.  Peck,  (1810)  6 
Cranch  87,  3  U.  S.  (L.  ed.)  162.  See  also 
the  following  cases: 

Arkansas.—-  Files  v.  Fuller,  (1884)  44 
Ark.  273. 

Georgia. —  Winter  v.  Jones,  (1851)  10 
Ga.  196. 

Illinois.—  Bruce  v.  Schuyler,  (1847)  9 
111.  279. 

Kentucky.—  Bank  Tax  Cases,  (1895) 
97  Ky.  590,  31  S.  W.  1013. 

New  Hampshire. —  Spaulding  r.  An- 
dover,  (1873)  54  N.  H.  38. 

A  general  law  may  be  passed  which  reg- 
ulates the  compensation  of  laborers   em- 
ployed by  the  state,  provided  no  contracts 
.  or  vested  rights  are  violated.    Clark  e. 


State,    (1894)    142  N.  T.  101,  3*  K.  * 
817. 

Where  rights  are  acquired  under  a 
statute  which  is  in  the  nature  of  a  con- 
tract, and  there  is  no  reserved  power  of 
repeal,  subsequent  legislation  ^  cannot 
divest  those  rights.  Brooklyn  Cent.  K. 
Co.  v.  Brooklyn  City  R-  Co.,  (1860)  32 
Barb.  (N.  Y.)"358. 

"  Whatever  is  give*  by  statute  way  U 
taken  away  by  statute"  except  Tested 
rights  acquired  under  it,  and  except  also 
that  the  statute  must  not  be  in  the 
nature  of  a  contract  on  the  part  of  the 
legislature.  State  v.  Hoeflinger,  (1872) 
31  Wis.  257. 

Where  it  waa  contended  that  a  general 
law  is  never  a  contract,  the  court  said: 
"This  declaration  may  be  true.  It  is, 
nevertheless,  also  true  that  sometimes 
when  conditions  have  been  accepted,  and 
acts  have  been  performed,  or  valuables 
parted  with,  thereunder,  such  a  law  con- 
stitutes a  part  of  the  contract,  or  is  in- 
separably connected  with  the  obligation 
thereof."  People  v.  Hall,  (1885)  8  Colo. 
485,  9  Pac.  34. 

A  legislative  exposition  of  a  doubtful 
law  is  the  exercise  of  a  judicial  power, 
and  if  it  interferes  with  no  vested  rights, 
impairs  the  obligation  of  no  contract,  and 
is  not  in  conflict  with  the  primary  princi- 
ples of  our  social  compact,  it  is  in  itself 
harmless,  and  may  be  admitted  to  retroac- 
tive efficiency;  but  if  rights  have  grown 
up  even  under  a  law  of  somewhat  am- 
biguous meaning,  then  the  universal  rule 
of  our  system  —  indeed  of  the  English 
system  of  government,  and  of  other  sys- 
tems which  approximate  to  free  govern- 
ment—applies. McLeod  p.  Burroughs, 
(1851)  9  Ga.  213;  Wilder  tr.  Tompkins, 
(1848)  4  Ga,  208. 

Distinction  between  laws  recognnuaf 
rights  or  obligation*  and  express  contracts. 
—  There  is  a  distinction  between  those 
rights  which  the  law  gives  to,  or  obliga- 
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tions  which  it  imposes  upon,  persons  ir» 
certain  relations,  merely  in  carrying  out 
its  own  view  of  policy,  "and  independently 
of  any  stipulations  which  the  parties  may 
have  made,  and  those  rights  which  the 
law  itself,  even  in  carrying  out  some  mat- 
ter of  general  policy,  authorizes  to  be 
made  the  subject  of  express  contract  be- 
tween the  parties.  In  the  former  case,  the 
righto  being  derived  entirely  from  the  law, 
and  not  from  the  contract,  laws  changing 
♦hem  are  not  within  the  prohibition.  But 
in  the  latter  case,  although  the  law  au- 
thorized the  rights  to  be  acquired,  yet  it 
authorized  them  to  be  acquired  only  by  a 
contract  stipulating  for  them,  and  having 
been  so  acquired,  such  contract  must  be 
held  to  be  within  the  protection  of  the 
Constitution.  The  question  therefore  is, 
not  whether  the  right  was  acquired  iv  the 
execution  of  some  measure  of  public  policy, 
but  whether  it  was  derived  from  the  law 
only,  or  was  stipulated  for  in  a  contract 
which  the  law  itself  authorized  the  parties 
to  enter  into.  In  the  former  case,  the 
law  may  withdraw  the  right  it  granted; 
but  in  the  latter,  having  found  it  neces- 
sary to  accomplish  its  objects,  to  resort 
to  the  agency  of  actual  contracts,  it  can- 
rot,  after  they  are  made,  impair  tlicir 
obligation.  Robinson  17.  Howe,  (1861) 
13  Wis.  341.     See  also  the  following  cases: 

Arkansas. —  Moses  v.  Kearney,  (1870) 
31  Ark.  261. 

California.—  Billings  v.  Hall,  (1857)  7 
Cal.  1. 

Georgia. —  State  v.  Dews,  (1835)  R.  M. 
Charlt.  412. 

Iowa. —  Drady  v.  Dee  Moines,  etc,  R. 
Co.,  (1881)  57  la.  393,  10  N.  W.  754. 

Louisiana. —  State  v.  New  Orleans, 
(1886)  38  La.  Ann.  119. 

Montana. —  Stanford  v.  Coram,  (1903) 
28  Mont.  288,  72  Pac.  655,  98  Am.  St.  Rep. 
506. 

Nevada. —  Essex  v.  Spaulding,  (1883) 
17  Nev.  289,  30  Pac.  896. 

New  York.— Walker  v.  Crain,  (1853) 
17  Barb.  119. 

Distribution  of  public  funds. —  The  Act 
of  Georgia  which  authorized  and  required 
the  treasurer  of  the  poor  school  fund  in 
the  county  of  Muscogee,  to  pay  over,  be- 
fore any  other  claims,  to  certain  teachers 
of  poor  children  in  the  county,  for  the 
years  1851  and  1852,  out  of  the  poor  school 
fund  thereof,  the  full  amount  of  their 
accounts,  and  alJ  averages  due  them  for 
teaching  poor  children  in  said  years,  out 
of  any  funds  in  hand,  or  out  of  the  first 
received,  was  held  not  to  impair  the  obli- 
gation oi  any  legal  contract.  Johnson  V. 
Governor,  (1855)   17  Ga.  179., 

10  F.  &  A.— 32 


Where  the  legislature  directed  that  fines 
and  penalties  collected  within  a  county 
should  be  turned  over  to  a  seminary  incor- 

{>orated  by  a  special  charter,  a  subsequent 
egislature  has  the  power  to  take  away 
the  benefits  conferred.  Watson  Seminary 
v.  Pike  County  Ct.,  (1899)  149  Mo.  57, 
50  S.  W.  57,  73  Am.  St.  Rep.  405. 

The  distribution  of  funds  to  be  made 
among  public  officers  for  the  public  bene- 
fit has  always  been  held  to  be  subject  to 
legislative  enactment  made  to  correct 
errors  in  such  payment,  or  other  appro- 
priation, and  does  not  in  any  way  contra- 
vene the  law  of  contracts,  by  which  private 
rights  of  property  are  vested  and  secured. 
Newbury  v.  Patterson,  (1890)  53  N.  J.  L, 
120,  20  Atl.  828. 

Appropriation  for  internal  improvement. 
— -An  Illinois  Act  of  1837  concerning  the 
establishment  of  a  general  system  of  in- 
ternal improvements,  which  appropriated 
money  to  the  counties  through  which  no 
railroad  or  canal  was  provided  to  be  made, 
was  held  to  be  subject  to  the  control  of 
the  legislature,  and  the  money,  until 
definitely  appropriated,  was  subject  to 
entire  resumption  or  to  change  of  purpose 
for  which  it  was  originally  designed. 
Richland  County  t\  Lawrence  Countv, 
(1850),  12  I1L  1. 

Appropriation  to  reimburse  municipal 
expenditures. —  By  the  New  Hampshire 
Act  of  1870  the  state  granted  to  the  town 
of  Andover  a  certain  amount  of  bonds,  to 
be  devoted  exclusively  towards  the  reim- 
bursement of  the  expenditures  incurred  by 
the  town  for  war  purposes  during  ihe 
rebellion,  upon  the  basis  that  the  amount 
of  such  bonds  should  be  the  aggregate  of 
one  hundred  dollars  for  every  man  fur- 
nished bv  said  town  for  military  service 
of  the  United  States  after  a  specified 
period  of  time.  The  law  of  1872  declaring 
a  portion  of  the  fund  which  had  been 
solemnly  granted  to  the  town  of  Andover 
to  belong  to  and  be  the  property  of  cer- 
tain individuals,  is  invalid,  as  being  con- 
trary to  the  provision  of  the  Federal  Con- 
stitution. Spaulding  v.  Andover,  (1873) 
54  N.  H.  38. 

Statutes  giving  a  lien  on  public  accounts. 
—  State  statutes  gave  a  lien  upon  public 
accounts,  and  declared  that  they  should 
be  liens  "  in  the  same  manner  as  if  judg- 
ment had  been  given  in  the  supreme 
court,"  as  a  remedy  against  defaulting 
public  officers.  Such  statutes  do  not  con- 
stitute a  contract,  and  the  obligation  of  a 
contract  is  not  impaired  by  the  enactment 
of  statutes  after  default  by  an  officer 
which  provide  for  the  raising  of  the  money 
to  satisfy  those  liens  by  the  sale  of  land 
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through  a  board  of  commissi  oners.  Liv- 
ingston t\  Moore,  (1833)  7  Pet.  549,  8 
U.  S.   (L.  ed.)   751. 

Granting  annuity  for  life. — An  Alabama 
Act  of  15th  of  December,  1821,  conferring 
a  military  title  and  settling  an  annuity 
for  life  upon  Samuel  Dale,  for  services 
rendered  and  losses  sustained  in  the  Creek 
war,  as  set  forth  in  the  preamble  thereto, 
was  an  act  of  ordinary  legislation,  and 
created  no"  obligation,  or  contract  on  the 
part  of  the  state,  nor  vested  any  interest 
m  the  annuity,  until  paid.  And  even  such 
services  and  losses  constituted  an  imper- 
fect obligation  on  the  state,  and  had  the 
statute  of  1821  ripened  it  into  a  perfect 
one,  the  plaintiff  would  still  have  been 
bound  to  establish  them  by  proof,  before 
he  could  recover.  It  was  entirely  com- 
petent for  the  legislature  to  repeal  the 
statute  of  15th  December,  1821,  at  any 
subsequent  session,  and  the  Act  of  31st 
December,  1823,  repealing  the  same  as  to 
the  annuity,  was  not  unconstitutional. 
Dale  v.  Governor,  (1831)  3  Stew.  (Ala.) 
387. 

General  regulations  for  the  descent  and 
transmission  of  property,  in  case  of  the 
death  of  the  possessor,  to  his  widow,  heirs, 
and  next  of  kin,  cannot  be  regarded  as 
constituting  a  contract  with  them,  so  as 
to  bring  those  laws  within  the  prohibition 
of  the  Constitution  of  the  United  States. 
In  re  Lawrence,  (1848)  1  Redf.  (N.  Y.) 
819. 

Release  of  state's  part  interest  in  prop- 
erty.— A  statute  releasing  an  interest  of 
the  state  in  property  to  certain  persons, 
half  of  which  it  had  contracted  to  convey 
to  another  person,  did  not  impair  the 
obligation  of  that  contract,  as  the  statute 
only  released  whatever  interest  the  state 
had,  and  operated  rightfully  on  the  moiety 
owned  by  the  state.  Mulligan  v.  Corbins, 
(1868)  7  Wall.  489,  19  U.  S.  (L.  ed.) 
222. 

Cession  of  control  of  submerged  and 
overflowed  land. — The  soil  under  navigable 
waters  being  held  by  the  people  of  the 
state  in  trust  for  the  common  use  and  as 
a  portion  of  their  inherent  sovereignty, 
any  act  of  legislation  concerning  its  use 
affects  the  public  welfare.  Any  attempted 
cession  of  the  ownership  and  control  of 
the  state  in  and  over  submerged  lands  is 
inoperative  to  affect,  modify,  or  in  any 
nespect  to  control  the  sovereignty  and 
dominion  of  the  state  over  the  land,  or 
its  ownership  thereof;  and  any  such  at- 
tempted operation  is  annulled  by  a  sub- 
sequent repealing  statute  which  to  that 
extent  is  valid  and  effective.  Illinois 
Cent.  R.  Co.  v.  Illinois,  (1892)  146  U.  S. 
460,  13  S.  Ct.  110,  36  U.  S.  (L.  ed.) 
1018,  modifying  and  affirming  Illinois  v. 
Illinois  Cent  R,  Co..  (1888)  33  Fed   730. 


The  third  section  of  the  California  Act 
"  to  provide  for  the  construction  of  canals, 
and  for  draining  and  reclaiming  certain 
swamp  and  overflowed  lands  in  Tulare 
valley/'  passed  on  the  1  lth  of  April,  1857, 
was  a  grant  upon  condition  precedent  and 
not  upon  condition  subsequent.  It  was  a 
contract  by  which  the  state  granted  cer- 
tain lands  upon  condition  of  work  to  be 
performed,  the  grant  to  take  effect  when 
the  work  was  done.  It  was  a  contract  by 
which  valuable  rights  might  be  acquired 
absolutely  upon  the  performance  of  the 
act,  specified  as  a  condition  moving  to  the 
state.  With  the  contract,  and  the  rights 
of  the  grantees  thereunder,  acquired  by  a 
part  performance  of  its  consideration,  the 
legislature  could  not  interfere.  They  were 
under  the  protection  of  both  the  Federal 
and  state  Constitutions.  Montgomery  t. 
Casson,  (1860)   16  Cal.  189. 

Establishing  county  seats. —  An  Ohio 
statute  creating  a  county,  defining  its 
boundaries,  establishing  the  county  seat, 
and  providing  "  that  before  the  seat  of 
justice  shall  be  considered  permanently 
established  at  Canfield,  the  proprietors  or 
citizens  thereof  shall  give  bond  with  good 
and  sufficient  security,  payable  to  the  com- 
missioners of  said  county,  hereafter  to  be 
elected,  for  the  Bum  of  nve  thousand  dol- 
lars, to  be  applied  in  erecting  buildings 
for  said  county,  and  that  the  citizens  of 
Canfield  shall  also  donate  a  suitable  lot 
of  ground  on  which  to  erect  public  build- 
ings," does  not  confer  such  a  contract 
right  as  is  impaired,  by  a  subsequent  stat- 
ute removing  the  county  seat  to  another 
place.  Newton  t?.  Mahoning  County, 
(1879)  100  U.  S.  549,  25  U.  S.  (L.  ed.) 
710,  affirming  (1875)  26  Ohio  St.  618. 
See  also  the  following  cases: 

Arkansas. —  Moses  v.  Kearney,  (1876) 
31  Ark.  261. 

Indiana. —  Swartz  r.  Lake  County, 
(1901)    158  Ind.  141,  63  N..E.  31. 

North  Carolina. — State  V.  Jones,  (1841) 
1  Ired.  L.  (N.  Car.)   414. 

But  see  Gill  t\  Scowden,  (1879)  14 
Phila.  (Pa.)  626,  36  Leg.  Int.  (Pa.)  487. 

Encouragements  to  engage  in  trade. — 
General  encouragements,  held  out  to  all 
persons  indiscriminately,  to  engage  in  a 
particular  trade  or  manufacture,  whether 
such  encouragement  be  in  the  shape  of 
bounties  or  drawbacks,  or  other  advan- 
tage, are  always  under  the  legislative  con- 
trol, and  may  be  discontinued  at  any  time. 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Sagi- 
naw, (1871)  13  WaU.  379,  20  U.  S. 
(L.  ed.)  627,  affirming  (1869)  19  Mich. 
259. 

Liability  of  father's  estate  when  acting 
at  guardian  of  minor  son. — A  Louisiana 
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law  in  relation  to  the  guardianship  of  the 
minor's  estate  that  in  case  the  father  oc- 
cupies the  relation  of  guardian  his  entire 
estate  is  bound  for  the  proper  discharge 
of  his  trust,  and  the  security  is  called  a 
tacit  mortgage,  does  not  create  such  a 
contract  between  the  guardian  and  minor 
as  is  impaired  by  a  statute  empowering 
the  guardian  to  sell  his  real  estate  under 
certain  conditions,  and  directing  that  so 
much  of  the  proceeds  of  the  sale  as  should 
be  coming  to  his  children  be  invested  for 
their  benefit,  subject  to  the  approval  of 
the  probate  court,  in  certain  species  of 
securities  which  could  not  be  assigned  or 
transferred  until  the  termination  of  the 
administration.  Lobrano  v.  Nelligan, 
(1869)  9  Wall.  296,  19  U.  S.  (L.  ed.)  694. 

Use  of  certain  books  in  schools. —  A 
California  statute  providing  for  submit- 
ting the  question  of  school  books  every 
four  year 8  to  a  vote  of  the  county  super- 
intendents of  schools,  and  declaring  that 
the  text  book  in  any  one  branch  receiving 
the  highest  number  of  votes  shall  be  the 
authorized  text  book  in  that  branch  in  the 
public  school  of  the  state  for  the  four 
years    next    succeeding    the    official    an- 


nouncement of  the  superintendent  of  pub- 
lic instruction,  does  not  constitute  a  con- 
tract by  the  state  to  purchase  such  books 
for  the  four  years,  but  is  merely  a  regu- 
lation imposed  by  the  state  upon  itself  to 
the  effect  that  only  certain  books  shall  be 
used  in  its  schools  for  a  certain  period  or 
until  otherwise  provided  by  the  legisla- 
ture. Bancroft  v.  Thayer,  (1879)  5  Sawy. 
(U.  S.)   502,  2  Fed.  Cas..  No.  835. 

Tte  California  Water  Lot  Act  of  March 
26,  1851,  section  4,  did  not  constitute  a 
contract  between  the  grantees  under  the 
Act  and  the  state.  It  was  simply  a  legis- 
lative enactment  to  the  effect  that  in  the 
judgment  of  the  legislature,  it  was  not 
expedient  in  the  interest  of  commerce  and 
for  the  convenience  of  shipping  that  the 
water  front  should  extend  beyond  the  line 
defined  by  the  ArBt  section;  and  to  pre- 
vent any  misconstruction  on  this  point, 
the  legislature  by  the  sixth  section  ex- 
pressly repelled  any  presumption  that 
they  had  abdicated  their  right  to  regu- 
late the  construction  of  wharves  and 
"  other  improvements  "  in  the  interest  of 
commerce  outside  of  that  line.  Floyd  v. 
Blanding,   (1879)   54  Cal.  41. 


12.  Contracts  of  Municipal  Corporations  —  a.  In  General. —  A  valid 
contract  of  a  municipal  corporation  is  just  as  sacred  from  legislative  inter- 
ference or  destruction  as  one  made  between  individual  citizens. 


Shinn  t\  Cunningham,  (1903)  120  Iowa 
383,  94  N.  W.  941.  See  also  the  following 
cases: 

Colorado.—  People  v.  Hall,  (1885)  8 
Colo.  485,  9  Pac.  34. 

Pennsylvania. — Erie  r.  Griswold,  (1897) 
5  Pa.  Super.  Ct.  141,  affirmed  (1898)  184 
Pa,  St.  435,  39  Atl.  231. 

Vermont — Atkins  v.  Randolph,  (1858) 
31  Vt.  220. 

There  must  be  express  statutory  author- 
ity for  a  city  to  have  power  to  enter  into 
a  binding  contract.  Fuget  Sound  Trac- 
tion, Light,  etc.,  Co.  t?.  Reynolds,  (1915) 
223  FedT  3h. 

A  city  and  a  railroad  company  do  not 
possess  the  power  to  so  contract  as  to 
bind  the  legislature  —  as  to  prevent  the 
legislature  from  exercising  its  constitu- 
tional powers  relating  to  questions  of 
taxation  for  the  whole  state.  Com.  v. 
Chesapeake,  etc.,  R.  Co.,  (1916)  118  Va, 
261,  87  S.  E.  622. 

A  city  ordinance  may  constitute  a  con- 
tract within  the  meaning-  of  the  Consti- 
tution. Puget  Sound  Traction,  Light, 
etc,  Co.  v.  Reynolds,  (1916)  223  fed. 
371. 


The  board  of  supervisors  of  a  county 
entered  into  a  contract  with  a  party,  by 
the  terms  of  which  the  latter  undertook 
to  investigate  and  discover  taxable  prop- 
erty which,  through  fraud  or  otherwise, 
had  been  omitted  from  taxation  and  re- 
port the  same  to  the  property  officers  of 
the  county.  It  was  provided  that  the 
party  should  pay  all  costs  and  attorney's 
fees,  and  as  compensation  for  his  services 
was  to  be  paid  one-half  of  all  the  moneys 
collected  from  such  taxes.  Subsequently, 
a  statute  was  enacted  which  limited  the 
payment  for  the  discovery  of  property 
omitted  from  taxation  to  fifteen  per  cent, 
of  the  tax  thus  obtained.  The  court  held 
that  this  statute,  having  become  a  law 
after  the  contract  was  made  and  the 
services  in  part  performed,  could  not  affect 
the  rights  of  the  party.  Shinn  v.  Cunning- 
ham,   (1903)    120  Io.  383,  94  N.  W.  941. 

A  constitutional  limitation  upon  the  in- 
debtedness of  a  city  does  not  apply  to  an 
existing  contract  at  the  time  of  its  adop- 
tion which  provided  for  payment  in  bonds. 
Sheehan  v.  Treasurer,  (1895)  11  Misc. 
487,  33  N.  Y.  S.  428. 

The  Arkansas  constitutional  convention 
of  1874  cut  off  the  power  of  municipalities 
to  levy  taxes  beyond  the  limits  assigned  j 
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however,  where  municipalities  had  issued 
bonds  under  a  law  authorizing  a  levy  of 
taxes  to  pay  them,  the  Constitution  of 
the  United  States  protected  such  bonds; 
and  the  limit  for  old  indebtedness  of  five 
mills,  which  existed  at  the  ratification  of 
the  Constitution,  could  be  exceeded. 
Brodie  v.  McCabe,    (1878)    33  Ark.   690. 

Disturbing  rank  of  creditors. — As  among 
the  creditors  of  a  municipal  corporation, 
the  legislature  has  no  power  to  make  any 
transfers  or  assignments  which  should  not 
be  ratable  among  all  the  creditors  simi- 
larly situated  as  to  the  absence  of  liens. 
Sun  Mut.  Ins.  Co.  t\  Board  of  Liquida- 
tion, (1885)   24  Fed.  4. 

A  law  providing  for  the  diversion  of  a 
fund  out  of  which  a  warrant  was  to  be 
paid  in  the  order  of  its  issuance  would 
be  invalid  so  far  as  any  warrants  that 
were  issued  prior  to  the  subsequent  Act 
were  concerned.  Eidemiller  t\  Tacoma, 
(1896)    14  Wash.  376,  44  Pac.  877. 

So  much  of  a  statute  as  requires  the 
trustees  of  an  incorporated  borough  to 
offer  publicly  all  the  money  in  the  treas- 
ury, and  award  the  same  to  the  creditors 
who  will  release  the  greater  sum  of  in- 
debtedness therefor,  and  as  stops  interest 
on  said  indebtedness  subsequently  to  a 
certain  date,  prior  to  the  passage  of  the 
Act,  impairs  the  obligation  of  the  con- 
tracts of  creditors  of  the  borough.  Wil- 
liam's Appeal,  ( 1872)  72  Pa.  St.  22.0. 

In  a  proceeding  to  condemn  property  for 
a  public  street,  there  is  nothing  in  the 
nature  of  a  contract.  The  proceeding  to 
ascertain  the  benefit  or  losses  which  will 
accrue  to  the  owner  of  property  when 
taken  for  public  use,  and  thus  the  com- 
pensation to  be  paid  to  him,  is  in  the 
nature  of  an  inquest  on  the  part  of  the 
state  and  is  necessarily  under  her  control. 
Garrison  t>.  New  York,  (1874)  21  Wall. 
203,  22  U.  S.   (L.  ed.)   612. 

Closing  street  after  granting  wharfage 
privileges. —  The  closing  of  a  street  and 
approaches  to  a  river,  after  granting  the 
privilege  to  construct  wharves  in  front 
of  private  property,  does  not  impair  the 
obligation  of  a  contract.  Mead  v.  Port- 
land, (1906)  200  U.  S.  148,  26  S.  Ct.  171, 
50  U.  S.  (L.  ed.)  413. 

Conditions  attached  to  street  improve- 
ments.—  A  statute  authorizing  the  im- 
provement of  a  street  provided,  in  con- 
sideration of  the  payment  for  the  im- 
provements by  the  abutting  owners,  that 
no  obstructions  should  be  laid,  constructed, 
or  maintained  upon  it.  It  was  held  that 
a  statute  subsequently  passed  in  relation 
to  a  site  for  municipal  buildings  did  not 
impair  the  obligation  of  the  property  own- 
ers1 contracts,  as  reference  to  obstructions 


could  have  no  application  to  such  build- 
ings. Baird  v.  Rice,  (1871)  63  Pa.  St. 
489. 

Abatement  of  taxes  for  street  improve- 
ments.—  A  mimicipal  ordinance,  providing 
that  in  the  levy  and  assessment  of  taxes 
upon  any  lot  or  lotB  fronting  on  a  street 
or  streets  which  shall  be  hereafter  paved 
from  curb  to  curb,  at  the  expense  of  the 
owners  of  property  fronting  thereon,  un- 
der and  by  virtue  of  any  ordinance  or 
ordinances  of  the  city,  an  annual  abate- 
ment on  all  lots  fronting  on  the  improved 
part  of  such  street  or  streets  shall  be 
made  in  city  taxes  of  five  per  centum  of 
the  cost  of  the  pavement  per  foot  lineal, 
for  the  term  of  ten  years,  and  thereafter 
said  abatement  shall  cease  and  determine ; 
provided  that  in  no  case  the  amount  of 
said  abatement  in  any  one  year  exceed 
three-fourths  of  the  city  tax  levied  on  any 
one  lot  fronting  on  any  street  paved,  or 
to  be  paved,  is  a  contract  with  an  abut- 
ting property  owner  who  has  performed 
all  that  the  ordinance  required  of  him, 
and  a  repealing  ordinance  cannot  affect 
the  vested  rights  under  the  original  ordi- 
nance. Erie  v.  Griswold,  (1897)  5  Pa, 
Super.  Ct.  133,  affirmed  (1898)  184  Pa, 
St.  435,  39  Atl.  231. 

Postponing  collection  of  municipal  wax- 
rants. —  The  obligation  of  the  contract  of 
a  municipal  warrant  is  impaired  by  an 
ordinance  providing  that  all  warrants  are 
to  be  paid  in  the  order  in  which  they  are 
presented  and  registered  in  the  city  treas- 
urer's office,  as  the  time  of  payment  can- 
not be  postponed.  O'Donnell  v.  Philadel- 
phia, (1868)  2  Brews.  (Pa.)  482. 

Free  water  for  sewerage  system, —  A 
contract  right  on  the  inhabitants  of  a 
city  to  be  supplied  from  a  muniiipal  plant 
with  "  a  free  sewerage  system,  with  free 
water  therefor,"  is  not  impaired  by  a  stat- 
ute requiring  all  inhabited  premises  to  be 
connected  with  the  'mains  of  the  public 
water  system,"  and  to  take  therefrom  at 
least  such  water  supply  as  shall  be  used 
on  said  premises  for  drinking  and  domes- 
tic purposes,  exclusive  of  sewerage,  at 
rates  to  be  fixed.  New  Orleans  Taxpay- 
ers' Protective  Assoc,  t?.  New  Orleans  Sew- 
erage, etc.,  Board,.  (1915)  237  U.  S.  33, 
35  S.  Ct.  542,  59  U.  S.  (L.  ed.)  838. 

Right  to  continue  offensive  business.— 
A  statute  of  New  York  which  provided 
that  "  it  shall  not  be  lawful  for  any  per- 
son or  persons  incorporated  or  unincor- 
porated, or  any  corporation  or  corpora- 
tions, to  carry  on,  establish,  prosecute  or 
continue  within  the  borough  of  Brooklyn 
the  occupation  or  trade  or  business  of 
rendering  or  treating  with  steam  or  boil- 
ing garbage,  swill,  or  offal;  and  any  such 
establishment  or  establishments  or  place 
of  such  business  existing  within  the  said 
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boroughs,  respectively,  shall  be  forthwith 
removed  out  of  said  boroughs,  and  such 
trade,  occupation,  or  business  shall  be 
forthwith  abated  and  discontinued,"  was 
held  to  be  unconstitutional  as  impairing 
the  obligation  of  contracts  of  a  corpora- 
tion with  the  former  cities  of  New  York 
and  Brooklyn,  which  obligation  was  trans- 
ferred by  the  Greater  New  York  charter 
(Laws  of  1897,  c.  378,  sec.  4)  to  the 
present  city  of  New  York.  New  York 
Sanitary  Utilization  Co.  t\  Health  Dept, 
(1901)  dl  App.  Div.  106,  70  N.  Y.  S.  510, 
affirming  (1900)  32  Misc.  577,  67  N.  Y.  S. 
324. 

Lease  of  city  tunnel.— The  Boston  Tran- 
sit Commission  proposed  to  obey  Stat. 
1897,  c.  500,  sec.  17,  by  constructing  a 
tunnel  from  a  point  on  or  near  Hanover 
street  in  Boston  proper  to  a  point  at  or 
near  Maverick  Square  in  East  Boston,  and 
by  executing  a  lease  of  the  tunnel,  when 
completed,  to  the  Boston  Elevated  Rail- 
way Company,  for  twenty-five  years  from 
the  date  of  that  Act,  at  the  rental  speci- 
fied in  the  same  section.  The  plaintiffs 
sought  an  injunction  on  the  ground  that 
these  sections  were  unconstitutional,  as 
impairing  the  obligation  of  a  contract  al- 
ready made  by  the  subway  commissioners 
with  the  West  End  Street  Railway,  but 
the  court  held  that  the  provisions  were 
not  unconstitutional.  Browne  v.  Turner, 
(1900)   176  Mass.  9,  56  N.  E.  969. 

Mode  of  enforcing  claim  againat  cor- 
poration.—  A  state  statute  which  changes 


the  remedies  for  enforcing  contract  rights 
against  municipal  corporations  by  requir- 
ing that  a  claim  or  demand  should  be 
presented  to  the  common  council  and  be 
disallowed,  in  whole  or  in  part,  before  the 
city  can  be  subjected  to  suit  upon  it,  anil 
making  the  disallowance  of  such  claim  or 
demand  final  and  conclusive,  unless  an  ap- 
peal be  taken  to  the  Circuit  Court  of  the 
county  within  the  prescribed  time,  does 
not  impair  the  obligation  of  contracts  en- 
tered into  before  its  enactment.  Oshkosh 
Waterworks  Co.  v.  Oshkosh,  (1903)  187 
U.  S.  443,  23  S.  Ct.  234,  47  U.  S.  (L.  ed.) 
249,  affirming  (1901)  109  Wis.  208,  85 
N.  W.  376,  95  Am.  St.  Rep.  870.  See  also 
Perkins  v.  Watertown,  (1873)  5  Bias. 
(U.  S.)  320,  19  Fed.  Caa.  No.  10,091,  aa 
to  service  of  process. 

No  special  statute  for  payment. —  Per- 
sons who  deal  with  political  and  munici- 
pal corporations  possessed  of  limited 
power  to  contract  debts  must  rely  for 
their  payment  upon  the  annual  revenues 
provided  for  them  by  law,  in  the  absence 
of  any  special  statute  authorizing  the  cre- 
ation of  a  contract  therefor.  Any  pos- 
terior law  which  has  for  its  object  to 
confer  on  such  creditors  as  originally 
possessed  no  contract  rights  the  preroga- 
tives of  those  who  had,  and  thereby  in- 
fringe the  latter,  is  amenable  to  the  ob- 
jection of  impairing  the  obligation  of 
their  protected  contracts,  and  cannot  be 
enforced  by  mandamus.  State  v.  Board  of 
Liquidation,  (1888)  40  La.  Ann.  398,  4 
So.  122. 


Mere  license. —  General  implications  may  not  be  resorted  to  for  the  pur- 
pose of  converting  a  grant  of  a  municipality  which  is,  upon  its  face,  a  mere 
license,  into  a  contract  for  a  stated  period  or  in  perpetuity. 

Seaboard  Air  Line  By.  v.  Raleigh,  (1916)  242  U.  S.  15,  37  S.  Ct.  8,  61  U.  S. 
(L.  ed.)   152. 


b.  Contracts  Made  on  Faith  of  Taxation. —  When  a  contract  is  made 
upon  the  faith  that  taxes  will  be  levied,  legislation  repealing  or  modifying 
the  taxing  power  of  the  corporation,  so  as  to  deprive  the  holder  of  the 
contract  of  all  adequate  and  efficacious  remedy,  is  within  the  constitutional 
inhibition. 


Nelson  i?.  Police  Jury,  (1883)  111  U.  S. 
721,  4  S.  Ct.  648,  28  U.  S.  (L.  ed.)  575. 
See  also  the  following  cases: 

United  States.—  Hubert  t\  New  Orleans, 
(1909)  215  U.  S.  170,  30  S.  Ct.  40,  54 
U.  S.  (L.  ed.)  144;  Ft.  Madison  v.  Ft. 
Madison  Water  Co.,  (1904)   134  Fed.  214. 


Louisiana. —  Saloy     v. 
(1881)   33  La.  Ann.  79. 


New     Orleans, 


New  York. —  Board  of  Education  *. 
Board  of  Education,  ( 1902 )  76  App.  Div. 
355,  78  N.  Y.  S.  522;  (1904)  179  N.  Y. 
556,  71  N.  E.  1128;  People  v.  Buffalo, 
(1893)  140  N.,Y.  300,  35  N.  E.  485,  37 
Am.  St.  Rep.  563,  affirmed  (1892)  2  Misc. 
7,  21  X.  Y.  S.  601. 

Article  186  of  the  Louisiana  Constitu* 
tion  of  1898  declaring  that  "tax  liens, 
mortgages    and   privileges   shall   lapse  in 
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three  years  from  the  21st  day  of  Decem- 
ber, in  the  year  in  which  the  taxes  are 
levied,  and  whether  now  or  hereafter  re- 
corded/' was  held  by  the  Supreme  Court 
of  that  state  not  be  in  conflict  with  sec- 
tion 10  of  article  1  of  the  Constitution  of 
the  United  States,  as  impairing  the 
obligation  of  contracts  between  the  city  of 
New  Orleans  and  her  creditors.  Rousset 
*.  New  Orleans,  (1906)  115  La.  551,  39 
So.  596. 

Where  a  municipal  corporation  is  au- 
thorized to  contract,  and  to  exercise  the 
power  of  local  taxation  to  meet  its  con- 
tractual engagements,  this  power  must 
continue  until  the  contracts  are  satisfied, 
and  it  is  an  impairment  of  an  obligation 
of  the  contract  to  destroy  or  lessen  the 
means  by  which  it  can  be  enforced.  Hu- 
bert v.  New  Orleans,  (1909)  215  U.  S. 
170,  30  S.  Ct.  40,  54  U.  S.   (L.  ed.)   144. 

"Where  a  state  has  authorized  a 
municipal  corporation  to  contract  and  to 
exercise  the  power  of  local  taxation  to 
the  extent  necessary  to  meet  its  engage- 
ments, the  power  thus  given  cannot  be 
withdrawn  until  the  contract  is  satisfied. 
The  state  and  the  corporation,  in  such 
cases,  are  equally  bound.  The  power 
given  becomes  a  trust  which  the  donor 
cannot  annul,  and  which  the  donee  is 
bound  to  execute;  and  neither  the  state 
nor  the  corporation  can  any  more  impair 
the  obligation  of  the  contract  in  this  way 
than  in  any  other."  Von  Hoffman  v. 
Quincy,  (1866)  4  Wall.  554,  18  U.  S. 
(L.  ed.)  403. 

So  long  ai  a  municipal  corporation  con- 
tinues in  existence,  the  control  of  the 
legislature  over  the  power  of  taxation 
delegated  to  it  is  restrained  to  cases 
where  such  control  does  not  impair  the 
obligation  of  contracts  made  upon  a 
pledge, -expressly  or  impliedly  given,  that 
the  power  should  be  exercised  for  their 
fulfilment.  Legislation  impairing  their 
obligation  by  abrogating  or  lessening  the 
means  of  their  enforcement  is  prohibited 
and  must  be  disregarded.  Wolff  v.  New 
Orleans,  (1880)  103  U.  S.  365,  26  U.  S. 
(L.  ed.)   395. 

Limiting  municipal  tax  rate. —  When  a 
municipal  debt  has  been  created,  and  at 
the  time  the  contract  was  entered  into 
between  the  parties  the  city  could  law- 
fully collect  a  revenue  with  which  to  dis- 
charge all  of  the  municipal  obligations, 
the  adoption  of  a  constitutional  provision, 
so  limiting  the  municipal  lax  rate  that  no 
more  revenue  than  enough  for  current 
expenses  could  be  raised,  impaired  the 
obligation  of  the  contract,  and  a  court 
may  command  the  higher  tax  to  be  col- 
lected   for    the    benefit    of    the    creditor. 


Leonard  v.  Shreveport,    (1886)    28  Fed. 
257. 

Reducing  taxable  value  of  municipal 
property. —  A  state  statute  which,  as  to 
taxation  by  municipal  corporations,  pro- 
Tides  that  "all  property  subject  to  taxa- 
tion shall  be  valued  at  its  actual  value, 
which  shall  be  entered  opposite  each  item, 
and  shall  be  assessed  at  twenty-five  per 
cent,  of  such  actual  value,"  impairs  the 
obligation  of  a  contract  entered  into  with 
a  city,  when  at  the  time  the  contract 
was  made  and  the  rights  of  the  parties 
became  vested,  the  laws  concerning  the 
assessment  of  property  for  purpose  of 
taxation  contained  this  provision :    "  Real 

as- 


property  shall  be  listed  and 
sessed  at  its  true  cash  value,  having  re- 
gard to  its  quality,  location,  and  natural 
advantages,  the  general  improvement  of 
the  vicinity,  and  all  other  elements  of 
its  value."  Ft.  Madison  t?.  Ft.  Madison 
Water  Co.,   (1904)    134  Fed.  214. 

Right  of  court  to  order  special  tax, — 
When  a  contract  is  made  with  a  munic- 
ipal corporation  at  a  time  when,  under  the 
law,  the  judge,  when  rendering  judgment 
thereon  against  the  parish,  could  order 
the  tax-assessing  officers  to  assess  a 
special  tax  in  amounts  sufficient  to  pay 
the  judgment  creditor,  such  a  remedy 
enters  into  and  is  a  vital  element  in  the 
contract,  and  statutes  repealing  such 
remedy  impair  the  obligation  of  the  cred- 
itor's contract.  Sawyer  v.  Concordia, 
(1882)   12  Fed.  755. 

Where  a  judgment  has  been  recovered 
against  a  police  jury  ordering  it  to  levy 
a  tax  to  pay  the  amount  called  for  in 
accordance  with  law,  and  a  subsequent 
law  repeals  the  law  authorizing  the  tax 
and  substitutes  another  law  with  no  pro- 
visions for  paying  the  judgment,  the  sub- 
sequent law  is  unconstitutional.  The 
judgments  vested  the  right  to  be  paid 
the  amount  awarded.  At  the  time  these 
judgments  were  rendered  the  only  means 
of  enforcing  the  payment  was  that  pre- 
scribed by  assessment  to  be  made  for 
that  purpose.  When  the  legislature  sub- 
sequently repealed  all  general  laws  au- 
thorizing the  levy  of  a  special  or  judg- 
ment tax,  and  fixed  the  maximum  of 
parochial  taxation  at  one  per  cent.,  a  rate 
which  was  not  more  than  sufficient  to  pay 
the  current  expenses  of  the  parish,  it 
either  intended  that  this  law  should  apply 
only  to  judgments  rendered  in  future,  or 
it  attempted  to  deprive  these  judgment 
creditors  of  all  remedy,  and  to  divest 
rights  vested  in  them  by  the  judgments. 
It  was  no  more  within  the  power  of  the 
legislature  to  deprive  these  creditors  of 
the  benefit  of  that  part  of  their  respective 
judgments  which  ordered  the  levy  of  the 
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tax  to  pay  the  instalments  as  they  should 
become  eligible,  than  it  would  have  been 
to  reduce  the  amount,  or  the  rate  of  in- 
terest fixed  by  the  judgments.  Shields  v. 
Pipes,   (1879)   31  La,  Ann.  765. 

Privilege  of  paying  taxes  in  outstand- 
ing bonds. —  A  statute  giving  to  municipal 
creditors  a  right  to  be  paid  out  of  the 
funds  collected  from  back  taxes  does  not 
give  to  them  a  vested  right  which  is  im- 

Siired  by  a  subsequent  statute  giving  to 
e  taxed  debtors  the  privilege  of  paying 
the  taxes  in  outstanding  municipal  bonds 
and  coupons.  Amy  v.  Shelby  County  Tax- 
ing Diet,  (1885)  114  U.  S.  301,  5  S.  Ct. 
895,  29  U.  S.   (L.  ed.)    172. 

Exempting  city  property  sold  from 
liability  for  city  debts.—  A  state  statute 
which)  in  the  Act  authorizing  the  state 
to  convert  its  ownership  of  a  large  and 
valuable  property,  such  as  waterworks, 
held  for  the  use  of  the  public,  into  the 
shares  of  a  joint-stock  corporation,  de- 
clares that  these  shares  shall  be  exempt 
from  judicial  sale  for  the  debts  of  the 
city,  does  not  impair  the  obligation  of 
existing  contracts  within  the  meaning  of 
the  Constitution.  As  the  city  was  using 
no  means  in  acquiring  this  stock  which 
could  have  been  appropriated  under  any 
circumstances  to  the  payment  of  the  debts 
of  the  appellees,  the  legislature  impaired 
no  obligation  of  the  city  in  declaring  the 
stock  thus  acquired  exempt  from  liability 
for  debts.  New  Orleans  v.  Morris,  (1881) 
105  U.  S.  604,  26  U.   S.    (L.  ed.)    1184. 

Taxation  of  people  residing  in  added 
wards. —  After  a  municipal  corporation 
entered  into  contracts  with  a  contractor 
for  the  pavement  of  certain  streets,  terri- 
tory forming  two  additional  wards  was 
added  to  the  city.  Some  of  the  work  was 
done  and  some  of  the  materials  were 
furnished  before  the  new  wards  were 
added,  but  much  the  greater*  portion  was 
done  thereafter;  none  of  the  pavements 
were  laid  in  the  new  wards.  An  Act 
passed  about  two  years  thereafter  enact- 
ing that  the  people  residing  within  the 
limits  of  the  addition  to  the  city  should 
not  be  taxed  to  pay  any  part  of  the  debt 
of  the  city  contracted  prior  to  the  passage 
of  the  Act,  did  not  impair  the  obligation 
of  any  contract  the  paving  contractor  had 
with  the  city.  U.  S.  v.  Memphis,  (1877) 
97  U.  S.  290,  24  U.  S.   (L.  ed.)  937. 

Retaining  tax  from  interest  due  on  city 
stock. —  A  municipal  ordinance  passed 
under  authority  of  a  state  statute  which 
directed  the  city  appraiser  to  assess  a 
tax  upon  all  real  and  personal  property 
in  the  city  for  the  purpose  of  meeting 
the  expense  of  the  city  government,  and 
which   declared   that   the  taxes   assessed 


on  city  stock,  outstanding  obligations  of 
the  city,  should  be  retained  by  the  city 
treasurer  out  of  the  interest  thereon 
when  the  same  was  due  and  payable,  was 
held  to  impair  the  obligation  of  the  con- 
tract by  which  the  city  promised  to  pay 
to  the  owners  of  city  stock  the  sum  of 
money  therein  mentioned,  together  with 
six  per  cent,  interest,  payable  quarterly. 
Murray  v.  Charleston,  (1877)  96  U.  S. 
439,  24  U.  a  (L.  ed.)  760. 

Incurring  other  debts. —  The  proposi- 
tion, that  because  a  legislature,  in  fram- 
ing the  charter  of  a  municipal  corpora- 
tion, has  authorized  the  creation  of  a 
certain  debt,  and  has  provided  means  for 
securing  the  payment  of  principal  and  in- 
terest thereof,  it  can,  in  the  same  Act, 
destroy  the  power  of  future  legislatures 
to  extend  the  powers  of  the  corporation 
so  as  to  enable  it  to  contract  other  debts 
and  to  provide  for  their  payment,  is 
utterly  untenable.  The  effect  would  be  to 
enable  a  legislature  to  pass  irrepealable 
laws,  to  impose  restraints  upon  future 
legislative  power  not  found  in  the  Con- 
stitution, and  to  barter  away  the  legisla- 
tive right  and  power  to  regulate  the  civil 
institutions  of  the  state,  and  to  contract 
and  direct  their  administration  in  accord- 
ance with  the  exigencies  of  the  times. 
Moore  v.  New  Orleans,  (1880)  32  La, 
Ann.  726. 

Where  a  railway  company  has,  by  a 
municipality,  been  granted  a  tax  in  aid 

of  it,  and  has  a  right  to  a  stipulated  tax 
against  all  taxable  property  therein,  its 
contract  right  is  not  impaired  by  the  sub- 
sequent adoption  of  a  constitutional  pro- 
vision exempting  any  railroad  thereafter 
constructed  from  taxation  for  ten  years, 
and  as  to  a  company  which  built  its  road 
through  the  municipality  and  gained  the 
right  to  the  exemption.  The  former  rail- 
road has  no  right  to  collect  its  tax  from 
the  latter.  Arkansas  Southern  R.  Co.  v. 
Louisiana,  etc.,  R.  Co.,  <1910)  218  U.  S. 
431,  31  S.  Ct.  56,  54  U.  S.  (L.  ed.  )1097. 

Exempting  property  of  soldiers  from 
payment  of  bounty  tax. — A  statute  pro- 
viding "  that  all  persons  who  have  been 
mustered  into  the  military  service  of  the 
United  States,  and  have*  served  therein 
for  a  period  of  not  less  than  nine  months, 
in  the  war  of  the  rebellion,  and  their 
property  shall  be  exempt  from  the  pay- 
ment of  all  bounty  and  per  capita  tax 
levied,  or  to  be  levied  for  paying  bounties 
to  volunteers,  in  the  several  counties  of 
this  commonwealth,"  was  held  not  to  be 
invalid  as  impairing  the  obligation  of  a 
debt  contracted  by  a  municipal  corpora- 
tion to  bounty  volunteers.  Bailer  v. 
Sutch,  (1867)  6  Phila.  (Pa.)  408,  24 
Leg.  Int.  181. 
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Restricted  to  particular  revenues. — 
Where  a  contract  was  made  with  the  city 
of  New  Orleans,  after  the  adoption  of 
the  constitutional  amendment  of  1874,  it 
was  restricted  for  satisfaction  to  the 
revenues  of  the  year,  and  the  city  was 
under   no   obligation   to   exercise  in   the 


future  the  existing  power  of  taxation 
in  order  to  make  payment.  Article  209 
of  the  Louisiana  constitution  of  1879, 
limiting  the  right  of  municipal  taxation, 
did  not  violate  the  obligation  of  such  a 
contract.  State  p.  New  Orleans,  (1885) 
37  La.  Ann.  430. 


e.  Municipal  Bonds —  (1)  In  General. — When  municipal  corporations 
issue  bonds,  being  duly  authorized  to  do  so,  they  are  to  that  extent  to  be 
deemed  private  corporations,  and  their  obligations  are  secured  by  all  the 
guarantees  which  protect  the  engagements  of  private  individuals. 


Mobile  v.  Watson,  (1886)  116  U.  S. 
304,  6  S.  Ct.  398,  29  U.  S.   (L.  ed.)  620. 

When  school  district  bonds  are  issued, 
there  arises  a  contract  between  the  pur- 
chaser and  seller,  the  obligation  of  which 
cannot  be  impaired;  and  the  school  dis- 
trict, by  exercising  its  right  to  vote  off 
a  special  levy  or  to  vote  itself  out  of  the 
high  school  district,  cannot  escape  liabil- 
ity for  its  proportionate  part  of  the  in- 
debtedness which-  it,  along  with  other 
school  districts,  has  incurred.  Welch  v. 
Getzen,  (1910)  85  S.  C.  156,  67  8.  E. 
294. 

Taxation  of  bonds  belonging  to  non- 
residents.—  In  the  absence  of  any  pro- 
visions of  the  statute  which  enter  into 
and  form  part  of  the  contract  giving  the 
right  to  impose  a  tax,  bonds  or  other 
obligations  of  the  city  which  belong  to 
nonresidents  cannot  be  taxed  without  im- 
pairing the  force  of  the  obligation  itself; 
for,  as  a  rule  of  law,  where  there  is  no 
pre-existing  legislation  they  have  no  situs 
except  that  which  is  imparted  by  the  resi- 
dence of  the  owner,  and  to  attempt  to 
tax  outside  of  that  residence  is  to  add 
to  the  qualities  of  personal  property  that 
of  having  an  artificial  and  forced  loca- 
tion, contrary  to  the  settled  rules  which 
govern  that  class  of  property.  De  Vig- 
nier  v.  New  Orleans,   (1883)    16  Fed.  11. 

Taxation  of  stock  invested  in  bonds. — 
A  failure  to  deduct  from  an  assessment 
on  the  shares  of  stockholders  of  an  in- 
surance company,  the  value  of  certain 
state  and  city  bonds,  which  are  owned  by 
the  corporation,  and  are  exempt  from 
state  taxation,  does  not  render  such  as- 
sessment void,  because  they  are  not 
"exempt  property"  in  the  sense  of  the 
statute  and  the  constitution.  The  stat- 
ute being  thus  construed,  does  not  give 
it  the  effect  of  violating  the  contract 
clause  of  the  United  States  Constitution. 
Parker  v.  Sun  Ins.  Co.,  (1890)  42  La. 
Ann.   1172,  8  So.   618. 

Requiring  holder  to  furnish  names  of 
prior    holders. —  A    statute    required    all 


persons  holding  bonds  against  a  county 
to  present  them  to  the  clerk  of  the  board 
of  supervisors  of  the  county  for  registra- 
tion within  six  months  from  the  date  of 
an  order  made  in  that  behalf  by  the 
board,  also  that  the  holders  of  such  bonds 
shall  make  affidavit  of  their  title  to  the 
same,  in  which  affidavit  shall  be  set  forth, 
among  other  things,  "  the  names  of  the 
different  persons  through  whom  the  holder 
derives  title,"  and  that  unless  such  affi- 
davit is  made  and  filed  the  bonds  shall 
not  be  registered  and  payment  of  the 
same  and  interest  thereon  shall  be 
stopped.  A  bond  payable  to  bearer  is  an 
express  contract  by  the  obligor  to  pay  the 
amount  specified  to  whoever  may  become 
the  bona  fide  holder  thereof,  and  to  re- 
quire the  holder  of  a  bond  payable  to 
bearer  and  passing  by  delivery,  more  than 
ten  years  after  its  issuance,  to  exhibit 
and  make  oath  to  the  names  of  the  differ- 
ent persons  through  whom  his  title  is 
traced,  and  to  forfeit  payment  of  the  bond 
in  case  he  is  unable  or  for  any  cause 
fails  to  do  so,  imposes  conditions  and 
burdens  on  the  contract  obnoxious  to  the 
mandate  of  the  Constitution.  Priestly  t;. 
Watkins,  (1885)   62  Miss.  798. 

Effect  of  vote  of  electors. —  The  issue 
by  the  board  of  county  commissioners, 
without  a  vote  of  the  electors,  of  bonds 
in  exchange  for  those  payable  at  a  differ- 
ent time  and  on  different  terms,  which 
were  authorized  by  a  vote  of  those  elect- 
ors, is  not  an  impairment  of  the  obliga- 
tions of  the  contracts  of  the  taxpayers. 
A  county  bond  issued  by  the  board  of 
county  commissioners  of  a  county,  by  the 
only  body  that  under  the  constitution 
and  laws  of  the  state  of  Kansas,  can 
make  a  contract  for,  or  exercise  the  pow- 
ers of,  the  county  as  a  body  politic  or 
corporate,  although  it  may  be  issued  on 
the  petition  of  the  taxpayers  or  on  a 
vote  of  the  electors  of  the  county,  is  the 
contract  of  the  county  only,  ana  is  not 
the  contract  of  the  petitioners,  of  the 
voters,  or  of  the  taxpayers.  A  change  in 
the  terms  of  such  a  contract,  an  abroga- 
tion thereof,  the  making  of.  a  new  con- 
tract, may  modify,  impair,  or  create  an 
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obligation  of  the  county;  but  it  cannot 
be  said  to  impair  an  obligation  of  any 
contract  of  the  petitioners,  electors,  or 
taxpayers,  because  they  are  not  bound 
by  the  obligations  of  such  contracts.  The 
county  alone  stands  charged  with  the 
obligations  of  its  contracts,  whether  they 
are  made  with  or  without  a  petition  of 
its  taxpayers  or  a  vote  of  its  electors; 
and  hence  its  board  of  county  commis- 
sioners, with  the  consent  of  the  other 
parties  to  the  contracts,  and  with  the 
proper  legislative  authority,  may  law- 
fully abrogate,  modify,  or  exchange  them. 
Haskell  County  v.  National  L.  Ins.  Co., 


(1898)  90  Fed.  232.  See  also  Pratt 
County  v.  Savings  Soc.,  (1898)  90  Fed. 
233. 

Franchise  tax  against  municipal  water- 
works.—  The  imposition  of  a  franchise 
tax  against  a  municipal  water  company 
does  not  impair  the  obligation  of  contracts 
because,  at  the  time  of  the  issuance  of 
the  waterworks  bonds,  there  was  no  fran- 
chise tax  authorized  to  be  collected  from 
the  city  on  account  of  the  waterworks 
system.  Newport  v.  Com.,  (1899)  106 
Ky.  434,  50  S.  W.  845,  51  S.  W.  433,  45 
L.  R.  A.  518. 


(2)  Remedies  of  Bondholders. — A  statute  under  which  municipal  bonds 
are  issued  pledging  the  levy  and  collection  of  an  annual  tax  for  the  pay- 
ment of  the  interest  and  their  gradual  retirement,  forms  a  contract  with 
the  bondholders  which  is  impaired  by  legislation  nullifying  the  pledges 
contained  in  the  statute  and  forbidding  the  courts  of  the  state  to  issue  a 
mandamus  for  the  levy  of  a  tax  according  to  the  original  plan. 


Louisiana  v.  Pilsbury,  ( 1881 )  105  U.  S. 
278,  2*3  U.  S.  (L.  ed.)  1090.  See  also 
the  following  cases: 

United  States.— Galena  v.  Amy,  (1866> 
5  Wall.  705,  18  U.  S.  (L.  ed.)  560; 
Amy  t?.  Galena,  (1881)  7  Fed.  163;  U.  S. 
t7.  Howard  County,  (1880)  2  Fed.  1; 
U.  S.  v.  Jefferson  County,  (1878)  5  Dill. 
(U.  S.)  310.  26  Fed.  Cas.  No.  15.472; 
Milner  v.  Pensacola,  (1875)  2  Woods 
(U.  S.)  632,  17  Fed.  Cas.  No.  9,619; 
Maenhaut  v.  New  Orleans,  (1875)  2 
Woods  (U.  S.)  108,  16  Fed.  Cas.  No. 
8,939;  Maenhaut  t?.  New  Orleans,  (1876) 
3  Woods  (U.  S.)  1,  16  Fed.  Cas.  No. 
8,940. 

Arkansas. —  Brodie  v.  'McCabe,  (1878) 
'J3  Ark.  690. 

California. —  English  v.  Sacramento, 
(1861)  19  Cal.  172;  People  v.  Wood, 
(1857)  7  Cal.  579. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  People, 
(1SS6)    116  111.  401,  6  N.  E.  497. 

North  Carolina. —  McCless  t7.  Meekins, 
(1895)   117  N.  C.  34,  23  S.  E.  99. 

Where  after  a  city  had  issued  bonds 
for  the  purchase  of  waterworks  it  turned 
the  waterworks  over  to  an  incorporating 
board  which  was  required  to  pay  a  not 
balance  of  the  income  over  to  the  treas- 
urer of  the  city  from  which  the  bonds 
should  be  paid,  it  was  held  that  the  rights 
of  the  bondholders  were  not  impaired  by 
a  statute  which  provided  for  the  issuance 
of  bonds  for  an  extension  of  the  works, 
which  were  to  be  secured  by  a  first  mort- 


gage upon  the  works,  and  that  the  net 
income  should  be  first  applied  to  these 
bonds.  Brockenbrough  i?.  Water  Com'ra, 
(1903)   134  N.  C.  1,  46  S.  E.  28. 

Holders  of  railroad  aid  bonds  were 
placed  on  an  equality  with  the  state  and 
county  for  the  purposes  of  taxation,  and 
in  enforcing  their  dues  they  possessed  the 
same  remedies  against  the  state  and 
county  officers.  Under  later  legislation 
tax  collectors  were  authorized  to  give 
separate  bonds  for  the  collection  of  gen- 
eral taxes  and  for  the  collection  of  any 
special  tax,  and  when  a  bond  was  given 
for  the  collection  of  general  taxes  only, 
the  governor  was  authorised  to  appoint  a 
collector  for  the  special  taxes,  who  must 
be  a  citizen  of  the  county  and  give  a 
bond  with'  such  citizens  as  his  sureties. 
Where  a  judgment  had  been,  obtained 
against  a  county  which  subscribed  to  a 
railroad  under  the  law  of  1868,  it  was 
held  that  the  later  legislation  materially 
impaired  the  remedy  afforded  the  bond- 
holders under  the  former  Act,  and  that 
the  hew  remedy  was  not  a  substantial  or 
adequate  one  according  to  the  course  of 
justice  as  it  existed  at  the  time  the 
contracts  were  made.  Edwards  v.  Wil- 
liamson, (1881)   70  Ala.  145. 

Remedy  in  force  at  time  of  issue.— 
When  municipal  bonds  have  been  issued, 
the  remedy  of  the  bondholders  is  that 
existing  at  the  time  the  bonds  were 
issued,  and  this  right  can  no  more  be 
taken  away  by  subsequent  decisions  than 
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by  a  subsequent  repeal  of  the  remedy. 
Butz  t7.  Muscatine,  (1869)  8  Wall.  584, 
19  U.  S.  (L.  ed.)  490.  See  State  t?. 
St.  Louis,  etc.,  R.  Co.,  (1895)  130  Mo. 
243,  32  S.  W.  664. 

According  to  law  ai  construed  when 
bonds  issued. —  The  rights  of  holders  of 
municipal  bonds  are  to  be  determined  ac- 
cording to  the  law  as  it  was  judicially 
construed  to  be  when  the  bonds  were  put 
on  the  market  as  commercial  paper.  New 
state  decisions,  as  to  meaning  of  state 
statutes,  cannot  be  given  a  retroactive 
effect  without  impairing  the  obligation 
of  contracts  previously  entered  into. 
Douglass  v.  Pike  County,  (1879)  101 
U.  S.  687,  25  U.  S.   (L.  ed.)*968. 

Mutt  be  unimpaired  or  substantial 
equivalent  provided. —  The  remedies  for 
the  enforcement  of  municipal  obligations 
which  existed  when  the  contract  was 
made,  must  be  left  unimpaired  by  the 
legislature,  or,  if  they  are  changed,  a 
substantial  equivalent  must  be  provided. 
Where  the  resource  for  the  payment  of 
the  bonds  of  a  municipal  corporation  is 
the  power  of  taxation  existing  when  the 
bonds  were  issued,  any  law.  which  with- 
draws or  limits  the  taxing  power  and 
leaves  no  adequate  means  for  the  pay- 
ment of  the  bond 8  is  forbidden  by  the 
Constitution  of  the  United  States,  and  is 
null  and  void.  Mobile  v.  Watson,  (1886) 
116  U.  S.  305,  6  S.  Ct.  398,  29  U.  S. 
(L.  ed.)  593. 

Where,  at  the  time  of  issuing  municipal 
bonds,  there  existed  an  Act  authorizing  an 
annual  tax  for  their  payment,  it  was  be- 
yond the  power  of  the  legislature  to  repeal 
unless  some  other  adequate  remedy  was 
substituted  in  its  place.  » Hicks  t>.  Cleve- 
land, (1901)  106  Fed.  462.  See  also 
Padgett  r.  Post,  (1901)    106  Fed.  600. 

Subsequent  enlargement  of  taxing  power. 

—  Municipal  bonds  were  issued  under  a 
statute  providing  for  the  levy  of  taxes  to 
pay  the  same  upon  real  estate  only.  By 
a  later  statute  it  was  provided  that  taxes 
to  pay  such  bonds  should  be  levied  "  on  all 
real  estate  and  personal  property,  includ- 
ing all  statements  of  merchants  doing 
business "  within  the  township.  The  re- 
peal of  this  later  statute  enlarging  the 
taxing  power  to  pay  bonds,  did  not  im- 
pair the  obligation  of  the  bondholders' 
contract.  U.  S.  r.  Howard  County,  (1880) 
2  Fed.  4. 

Limiting     rate     of     taxation. —  When 

county  funds  have  been  used  in  aid  of  the 
construction  of  a  railroad  under  a  statute 
authorizing  the  County  Court  to  "  issue 
the  bonds  of  such  county  to  raise  funds 
to  pay  the  stock  thus  subscribed,  and  to 


take  proper  steps  to  protect  the  interest 
and  credit  of  the  county,"  the  rights  of 
the  bondholders  cannot  be  impaired  by  leg- 
islation limiting  the  rate  of  taxes  which 
may  be  assessed  by  the  County  Court  to 
the  amount  which  is  no  more  than  neces- 
sary for  general  county  purposes.  Scot- 
land Countv  Ct.  f>.  U.  S.,  (1891)  140  U.  S. 
41,  11  S.  Ct.  697,  35  U.  S.  (L.  ed.)  351. 
See  also  Von  Hoffman  r.  Quincy,   (1866) 

4  Wall.  536,  18  U.  S.  (L.  ed.)  695;  Co- 
lumbia County  v.  King,  (1869)  13  Fia. 
451. 

Levy  of  tax  by  the  court  to  satisfy 
judgment. —  A  statute  under  which  mu- 
nicipal bonds  to  facilitate  the  construc- 
tion of  a  railroad  were  issued  provided 
that  the  County  Court  should  levy  and 
cause  to  be  collected,  in  the  same  manner 
as  county  taxes,  a  sufficient  tax  on  all  real 
estate  lying  within  the  township,  and  a 
subsequent  statute  passed  before  the  bonds 
were  merged  in  a  judgment,  provided  that 
the  County  Court  should  levy  and  cause  to 
be  collected  in  the  same  manner  as  county 
taxes,  a  special  tax  on  all  the  real  estate 
and  personal  property  within  the  town- 
ship. It  was  held  that  the  statute  passed 
after  the  judgment  on  the  bonds  had  been 
obtained,  declaring  that  a  bondholder 
should  not  be  entitled  to  a  tax  collected 
in  the  same  manner  as  county  taxes,  im- 
paired the  obligation  of  the  bondholder's 
contract  when  it  added  limitations  and 
conditions  which,  compared  with  the  orig- 
inal remedy  provided  by  the  law  for  the 
satisfaction  of  his  contract,  could  not  fail 
seriously  to  embarrass,  hinder,  and  delay 
him  in  the  collection  of  his  debts.  Sei- 
bert  v.  Lewis,  (1887)  122  U.  S.  290,  7  S. 
Ct.  1109,  30  U.  S.  (L.  ed.)  1161.  See 
also  In  re  Copenhaver,  (1893)  54  Fed. 
660;    U.   S.   t\   Johnson   County,    (1879) 

5  Dill.  (U.  S.)  207,  26  Fed.  Cas.  Xo. 
15.489;  and  U.  S.  r.  Justices,  (1879) 
5  Dill.  (U.  S.)  184,  26  Fed.  Cas.  No. 
15,503,  as  to  an  Act  depriving  the  County 
Court  of  the  power  to  levy  the  taxes, 
and  transferring  it  to  the  Circuit  Court 
or  judge,  who  is  to  act  under  limitations, 
seriously  affecting  if  not  altogether  de- 
priving a  judgment  creditor  of  his  rights. 

Pledge  of  lands.  —  Where  bonds  are 
issued  and  the  legislature  pledges  lands 
for  the  payment  thereof,  the  legislature 
agrees  with  the  bondholders  that  they 
shall  be  for  the  security  of  the  bonds; 
and  a  subsequent  Act  which  takes  away 
the  security  granted  to  the  bondholders 
is  unconstitutional,  as  impairing  the  ob- 
ligation of  contracts.  Brooklyn  Park 
Com'ra  *.  Armstrong,  (1871)  45  N.  Y.  234. 

Appropriation  of  market  revenues.— 
When  a  municipal  corporation  has  issued 
bonds  for  the  improvement  of  the  public 
market,  under  a  statute  giving  the  city 
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authority  to  borrow  money  upon  the 
credit  of  the  city  therefor,  to  issue  bonds, 
to  provide  a  fund  to  pay  the  interest,  and 
create  a  sinking  fund  to  redeem  the  bonds, 
and  to  lease  the  market  or  other  revenues 
of  the  city  for  any  term  of  years,  the 
ordinance  providing  for  the  issuance  of 
the  bonds,  and  appropriating  the  revenue 
from  the  market  to  be  devoted  to  the  pay- 
ment of  the  interest  on  the  bonds  and  to 
constitute  a  sinking  fund  to  cancel  them, 
constitutes  a  contract  between  the  holders 
of  the  bonds  and  the  city.  Ordinances 
making  any  other  disposition  or  appropri- 
ation of  the  market  revenue  than  as  speci- 
fied in  the  ordinance  under  which  the 
bonds  were  issued  are  void  and  have  no 
legal  effect,  and  so  much  of  the  amended 
charter  of  the  city  as  authorizes  the  city 
council  to  divert  any  of  the  market-house 
rents  or  revenues  from  the  special  fund, 
as  contracted  for  in  said  ordinance  under 
which  said  bonds  were  issued,  is  inopera- 
tive '  as  impairing  the  obligations  of  the 
said  ordinance  and  contract.  Fazende  v. 
Houston,   (1888)   34  Fed.  96. 

Subdividing  county  warrants. —  A  Mis- 
souri statute  permitting  county  warrants 
to  be  subdivided  did  not  so  change  the  law 
with  respect  to  the  administration  of 
county  finances,  as  to  impair  the  remedy 
for  the  collection  of  county  bondholders' 
debts  which  were  in  force  when  the  debts 
were  contracted.  U.  S.  v.  Macon  County 
Ct,  (1801)  45  Fed.  404. 

Authorising  payment  of  other  expenses. 
—  Even  if  a  state  cannot,  as  against  bond- 
holders, reduce  the  rate  of  general  taxa- 
tion for  general  county  purposes  that  was 
established  by  law  when  the  bonds  were 
issued,  a  law  authorizing  certain  county 
expenses  for  roads  and  bridges  to  be  paid 
out  of  the  general  fund,  does  not  impair 
the  obligation  of  the  bondholders'  con- 
tracts. U.  a  v.  Knox  County,  (1891) 
61  Fed.  883. 


Investment  of  funds  collected  to  pay 
interest. — Pending  litigation  to  determine 
the  validity  of  county  bonds,  a  statute 
provided:  "That  the  several  county 
courts  of  this  state  be  and  they  are  hereby 
authorized  and  required  to  loan  out  any 
money  in  the  hands  of  the  treasurer  of 
such  county  collected  to  pay  interest  on 
the  bonds  of  such  county  issued  to  any 
railroad  company,  and  which  has  not  been 
applied  in  the  payment  of  such  interest,  in 
any  case  where  such  bonds  are  or  may  be 
in  litigation,  or  the  validity  of  which  is, 
at  the  time,  being  contested  by  judicial 
proceedings,  at  the  highest  rate  of  interest 
that  can  be  obtained,  not  exceeding  ten 
nor  less  than  six  per  cent."  The  legisla- 
ture had  the  right  to  authorize  the  county 
authorities  to  invest  the  funds  pending  the 
litigation,  provided  they  made  no  contract 
having  the  effect  of  tying  them  up  and 
keeping  them  out  of  reach  of  the  bondhold- 
ers after  the  litigation  concluded.  George 
e.  Ralls  County,  (1881)  8  Fed.  649. 

An  Iowa  statute  discriminating  spe- 
cially against  the  taxes  levied  to  pay 
judgments  upon  railroad  bonds,  is  in  con- 
travention of  the  provision  of  the  Na- 
tional Constitution  prohibiting  the  states 
from  passing  laws  "  impairing  the  obliga- 
tion of  contracts."  Lansing  v.  County 
Treasurer,  (1870)  1  Dill.  (TJ.  S.)  622, 
28  Fed.  Cas.  No.  16,638. 

Injunction  to  restrain  diversion. —  When 
a  statute  authorizes  a  municipal  cor- 
poration to  issue  bonds  and  provides  for 
the  manner  in  which  the  tax  to  pay  the 
bonds  is  to  be  levied,  the  tax  collected  is 
a  trust  fund  in  the  hands  of  the  state 
authorities  to.be  applied  to  that  purpose 
and  no  other;  and  if  there  is  any  danger 
that  the  fund  will  be  diverted  to  other 
purposes,  the  bondholders  are  entitled  to 
an  injunction  to  restrain  such  powers 
Maenhaut  v.  New  Orleans,  (1876)  2  Woods 
(U.  S.)  108,  16  Fed.  Cas.  No.  8,939. 


d.  Changes  of  Local  Government. —  Where  the  legislature  of  a  state 
has  given  a  local  community,  living  within  its  designated  boundaries,  a 
municipal  organization,  and  by  a  subsequent  Act  or  series  of  Acts  repeals 
its  charter  and  dissolves  the  corporation,  and  incorporates  substantially  the 
same  people  as  a  municipal  body  under  a  new  name  for  the  same  general 
purpose,  and  the  great  mass  of  the  taxable  property  of  the  old  corporation 
iB  included  within  the  limits  of  the  new,  and  the  property  of  the  old  cor- 
poration used  for  public  purposes  is  transferred  without  consideration  to 
the  new  corporation  for  the  same  public  uses,  the  latter,  notwithstanding  a 
great  reduction  of  its  corporate  limits,  is  the  successor  in  law  of  the  former, 
and  liable  for  its  debts;  and  if  any  part  of  the  creditors  of  the  old  cor- 
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poration  are  left  without  provision  for  the  payment  of  their  claims,  they 
can  enforce  satisfaction  out  of  the  new. 


Mobile  17.  Watson,  (1886)  116  U.  S. 
300,  6  8.  Ct.  398,  29  U.  S.  (L.  ed.)  620, 
affirming  (1882)    12  Fed.  770. 

See  also  Power  to  change  boundaries, 
under  Charters  of  municipal  and  public 
corporations  as  contracts  —  Municipal  cor- 
porations, infra,  p.  992. 

A  municipal  corporation,  though  irregu- 
larly formed,  is  competent  to  contract  for 
municipal  purposes,  and  upon  its  dissolu- 
tion and  reincorporation  the  obligations 
are  not  destroyed,  but  it  will  be  presumed 
that  the  state  intended  that  they  should 
be  devolved  upon  the  new  corporation 
which  succeeded  by  operation  of  law  to 
the  property  and*  imnrovements  of  its 
predecessor.  Shapleigh  v.  San  Angelo, 
(1897)  167  U.  S.  656,  17  S.  Ct.  957,  42 
U.  S.  (L.  ed.)  310. 

It  is  not  competent  for  a  state  legisla- 
ture to  destroy  a  municipal  corporation  or 
to  put  it  in  its  power  to  destroy  itself  so 
as  to  cancel  and  wipe  out  its  debts  and 
liabilities.  Milner  r.  Pensacola,  (1876) 
2  Woods  (U.  S.)  632,  17  Fed.  Cas.  No. 
9,619. 

Abolishing  municipality. —  The  legisla- 
ture may  at  any  time  abolish  a  municipal 
corporation  provided  that  in  doing  so  it 
does  not  impair  the  obligation  of  a  con- 
tract. Where  a  subdivision  of  a  state  has 
contracted  a  debt,  such  debt  follows  the 
people  of  the  newly  acquired  territory.  In 
cases  where  an  indebted  municipality  is 
divided  among  other  municipalities,  the 
debt  follows  the  territory,  and  the  duty  of 
assessing  and  collecting  taxes  applies  to 
the  new  officers  in  whose  jurisdiction  it 
comes.  Em  p.  Folsora,  (1904)  131  Fed. 
504,  affirmed  Graham  v.  Folsom,  (1906) 
200  U.  S.  248,  26  S.  Ct.  245,  50  U.  S. 
(L.  ed.)  464,  wherein  the  court  said: 
"The  power  of  the  state  to  alter  or  de- 
stroy its  corporations  is  not  greater  than 
the  power  of  the  state  to  repeal  its  legis- 
lation. Exercise  of  the  latter  power  has 
been  repeatedly  held  to  be  ineffectual  to 
impair  the  obligation  of  a  contract.  The 
repeal  of  a  law  may  be  more  readily  un- 
dertaken than  the  abolition  of  townships 
or  the  change  of  their  boundaries  or  the 
boundaries  of  counties.  The  latter  may 
put  on  the  form  of  a  different  purpose 
than  the  violation  of  a  contract.  But 
courts  cannot  permit  themselves  to  be  de- 
ceived. They  will  not  inquire  too  closely 
into  the  motives  of  the  state,  but  they 
will  not  ignore  the  effect  of  its  action. 
The  cases  illustrate  this.  There  may  in- 
deed be  a  limitation  upon  the  power  of 
the  court.     This  was  seen  and  expressed 


in  Heine  t\  Levee  Commission,  [19  Wall. 
655]  and  Meriweather  v.  Garrett,  [102 
U.  S.  472].  There  is  no  limitation  in  the 
case  at  bar.  A  tax  has  been  provided  for 
and  there  are  officers  whose  duty  it  is  to 
assess  and  collect  it.  A  court  is  within 
the  line  of  its  duty  and  powers  when  it 
directs  those  officers  to  the  performance 
of  their  duty;  and  their  objects  upon 
which  the  tax  can  be  laid." 

The  provisions  of  the  Massachusetts 
statute  for  the  abolition  of  the  school  dis- 
trict system  requiring  the  taking  posses- 
sion by  the  town  of  all  the  property  which 
the  districts  owned  and  could  convey;  the 
appraisal  of  the  same;  the  levy  of  a  tax  • 
on  the  town  for  the  amount  of  the  ap- 
praisal ;  the  remission  to  the  taxpayers  of 
each  district. of  the  appraised  value  of 
their  district  property  lesB  the  amount  of 
the  debts  due  from  the  district ;  and  lastly, 
the  assumption  by  the  town  of  all  the  dis- 
trict debts,  were  held  not  to  be  unconsti- 
tutional. The  obligation  of  the  contract 
is  not  impaired.  Rawson  t>.  Spencer, 
(1873)    113  Mass.  40. 

Transfer  of  territory. —  When  the  char- 
ter of  a  municipal  corporation  is  vacated 
and  rendered  null,  and  the  whole  of  its 
territory  is  annexed  to  two  others,  with- 
out any  provision  being  made  that  the  new 
towns  "should  bear  any  portion  of  the  in- 
debtedness of  the  old  town,  the  effect  of 
the  annulment  and  annexation  will  be 
that  the  two  enlarged  corporations  will  be 
entitled  to  all  the  public  property  and  im- 
munities of  the  one  which  ceases  to  exist, 
and  that  they  will  become  liable  for  all  of 
the  legal  debts  contracted  by  it  prior  to 
the  time  when  the  annexation  is  carried 
into  operation.  Mt.  Pleasant  t\  Beck  with, 
(1879)  100  U.  S.  520,  25  U.  S.  (L.  ed.) 
699. 

The  Mississippi  constitution  authorized 
the  legislature  to  create  new  counties  and 
to  alter  the  boundaries  of  existing  coun- 
ties. It  would  have  been  competent  for 
the  legislature  to  create  new  counties 
without  express  authority  from  the  consti- 
tution. The  power  possessed  implies  the 
right  to  do  all  that  is  necessary  to  ac- 
complish the  object  and  is  not  exhausted 
by  defining  the  boundaries  of  a  location 
of  a  seat  of  justice.  A  new  county  may 
be  required  to  assume  or  pay  a  just  pro- 
portion of  the  debt  of  a  county  from 
which  it  derived  its  territory.  Portwood 
v.  Montgomery  County,  (1876)  52  Miss. 
523. 

A  statute  dividing  a  county,  and  giving 
a  right  of  action  by  holders  of  outatand- 
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ing  bonds  against  the  division  which  has 
retained  the  name  of  the  old  county,  and 
against  that  county  alone,  does  not  impair 
the  obligation  of  the  bondholder's  con- 
tracts, when  resources  of  the  old  county 
to  meet  the  payments  due  upon  the  bonds 
are  pointed  out;  a  portion  of* the  money  it 
is  to  raise  by  taxation,  the  remainder  it 
is  to  collect  from  the  other  counties,  and 
if  the  other  counties  neglect  or  refuse  to 
issue  warrants  or  to  pay  them  when  due, 
the  old  county  has  its  remedy  against 
them.  Savings,  etc.,  Assoc.  t\  Alturas 
County,  (1893)  65  Fed.  677. 

The  legislature,  on  dividing  one  town 
or  county  into  two,  or  annexing  one  town 
to  another,  may  provide  what  part  of  the 
property  of  the  first  corporation  its  suc- 
cessor should  take,  and  what  part  of  its 
obligations  the  latter  should  bear  and  dis- 
charge; and  that  a  provision  as  to  the 
burden  and  payment  of  such  obligations 
may  be  made  either  in  the  original  Act 
of  division  or  annexation,  or  in  a  sup- 
plemental Act  passed  at  the  same  session. 
Whitney  t>.   Stow,    (1873)    11   Mass.  368. 


The  legislature  of  Maine,  in  the  Act  di- 
viding a  town  and  incorporating  a  part  of 
it  into  a  new  town,  enacted  that  the  lat- 
ter town  should  be  holden  to  pay  its  pro- 
portion towards  the  support  of  all  paupers 
then  on  expense  in  the  former;  which  it 
did  for  two  years;  after  which,  on  the 
petition  of  the  latter,  another  Act  was 
passed,  exonerating  this  town  from  such 
liability  in  future;  it  was  held  that  the 
latter  Act  was  unconstitutional  and  void, 
as  impairing  the  obligation  of  the  contract 
created  by  the  original  Act  of  division  and 
incorporation.  Bowdoinham  v.  Richmond. 
(1829)  6  Me.  112. 

When  a  harbor  board  entered  into  a 
contract  for  the  improvement  of  a  harbor 
under  a  statute  directing  the  county  au- 
thorities to  issue  county  bonds  as  they 
might  be  called  for  to  pay  for  the  im- 
provement, a  statute  repealing  an  Act  un- 
der which  the  board  was  organized,  leaving 
the  board  without  money  or  bonds  with 
which  to  pay  the  balance  due  to  the  con- 
tractors, impaired  the  obligation  of  the 
contract.  Kimball  p.  Mobile  County, 
(1877)  3  Woods  (U.  S.)  555,  14  Fed.  Cas. 
No.  7,774,  affirmed  Mobile  County  v.  Kim- 


ball,   (1880)    102   U.   S.    691,   26    U.    S. 
(L.  ed.)   238. 

The  entire  destruction  of  the  machinery 
in  all  its  parts,  and  the  relegation  of  the 
inhabitants  to  the  general  mass,  mipht  ac- 
complish the  intended  purpose  of  this  leg- 
islation; but,  at  the  very  moment  that 
new  agencies  of  incorporation  and  govern- 
ment are  substituted  for  the  old,  the  in- 
exorable rule  of  justice  comes  into  play 
under  our  Constitution,  and  the  existing 
obligations  must  be  paid.  Devereaux  v. 
Brownsville,  (1887)  29  Fed.  746,  wherein 
the  court  said  that  any  power  of  taxation 
provided  as  a  means  of  paying  municipal 
debts  granted  to  a  municipal  corporation, 
devolves  as  readily  as  the  obligation  to 
pay  them,  and,  by  like  operation  of  the 
Federal  Constitution,  upon  their  succes- 
sors, notwithstanding  the  attempted  stat- 
utory prohibition.  It  is  not  necessary  that 
there  be  a  statutory  appointment  of 
named  officials  to  exercise  the  power  of 
taxation.  Those  appointed  for  the  general 
purposes  of  the  local  government  of  the 
new  municipality  may  exercise  the  power 
as  they  do  all  governmental  powers  of 
that  local  character. 
• 

When  a  state  legislature,  by  extinguish- 
ing the  old  municipality  and  resolving  its 
inhabitants  back  into  the  body  of  the  state, 
creating  another  and  different  corporation 
to  take  its  place,  and  withholding  from 
it  the  power  of  taxation,  and  providing 
that  the  taxes  for  the  support  of  this  sub- 
stituted municipality  should  be  levied  di- 
rectly by  the  general  assembly  and  paid 
into  the  state  treasury,  leaving  no  one 
on  whom  judicial  authority  can  be  exerted 
in  favor  of  creditors,  has  committed  a 
flagrant  invasion  of  the  constitutional 
rights  of  existing  creditors,  and  left  the 
courts  without  power  to  levy  a  tax  or  to 
compel  any  one  else  to  perform  this  duty, 
the  Circuit  Court  has  power  to  lay  hold, 
by  its  receiver,  of  all  the  property  and 
assets  belonging  to  the  city  when  its  char-  . 
ter  was  repealed,  including  all  taxes  levied 
and  collected,  but  undisposed  of,  and  all 
taxes  uncollected,  all  property  purchased 
by  the  city  in  sales  for  taxes,  and  all 
assets  of  every  description,  except  the 
property  held  for  strictly  public  uses,  and 
also  to  administer  such  assets  for  the 
benefit  of  the  creditors.  Garrett  v.  Mem- 
phis, 5  Fed.  869. 


IS.  Charters  of  Municipal  and  Public  Corporations  as  Contracts  — 
a.  In  General. —  If  the  act  of  incorporation  be  a  grant  of  political  power,  if  it 
create  a  civil  institution  to  be  employed  in  the  administration  of  the  gov- 
ernment, or  if  the  funds  of  the  institution  be  public  property,  or  if  the  state, 
as  a  government,  be  alone  interested  in  its  transactions,  the  subject  is  one 
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in  which  the  legislature  of  the  state  may  act  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its  powers  imposed  by  the  Constitution 
of  the  United  States. 


Dartmouth  College  p.  Woodward,  (1819) 
4  Wheat.  629,  4  U.  8.  (L.  ed.)  629,  re- 
versing (1817)  1  N.  H.  111.  See  also  the 
following  cases: 

Arkansas.—  State  P.  Carran,  (1851)  12 
Ark.  321. 


Illinois.—  Bash  p.  Shipman,  (1843)  5 
111.  192. 

North  Carolina. —  Columbus  Millg  r. 
Williams,  (1850)    11  Ired.  L.  558. 

Virginia. —  Wambersie  v.  Orange  Hu- 
mane Soc,  (1888)  84  Va.  446,  5  8.  E.  25. 


b.  Municipal.  Corporations. —  Municipal  corporations  are  mere  instru- 
mentalities of  the  state  for  the  more  convenient  administration  of  local 
government.  Their  powers  are  such  as  the  legislature  may  confer,  and 
these  may  be  enlarged,  abridged,  or  entirely  withdrawn  at  its  pleasure. 
There  is  no  contract  between  the  state  and  the  public  that  the  charter  of  a 
city  shall  not  at  all  times  be  subject  to  legislative  control.  All  persons 
w*>o  rt»«T  with  such  bodies  are  conclusively  presumed  to  act  upon 
knowledge  of  the  power  of  the  legislature.  There  is  no  such  thing 
as  a  vested  right  held  by  any  individual  in  the  grant  of  legislative 
power  to  them. 


Meriwether  p.  Garrett,  (1880)  102 
U.  S.  472,  26  U.  S.  (L.  ed.)  197.  See 
also  the  following  cases: 

United  States. —  Ashland  Waterworks 
Co.    t>.    Ashland,    (1916)    230    Fed.    254. 

Louisiana. —  Moore     v.     New     Orleans, 

(1880)  32  La.  Ann.  726;  Crescent  City 
Gaslight  Co.  a.  New  Orleans  Gaslight  Co., 
(1875)  27  La,  Ann.  138. 

Maryland. —  Hagerstown  p.  Sehner, 
(1872)   37  Md.  180. 

Massachusetts. —  Brighton  v.  Wilkin- 
son,  (1861)   2  Allen  27. 

Michigan. — Detroit  t\  Blackeby,  (1870) 
21  Mich.  84. 

Missouri. —  St.  Louis  v.  Russell,  (1845) 
9  Mo.  507. 

New  Hampshire. —  Weeks  p.  Gilmanton, 

(1881)  60  N.  H.  500. 

New  Jersey. —  Jersey  City  v.  Jersey 
City,  etc.,  R.  Co.,  (1869)  20  N.  J.  Eq.  360. 

North  Carolina— Lilly  v.  Taylor,  (1883) 
88  N.  C.  489;  Wallace  v.  Sharon  Tp., 
(1881)    84  N.  C.  16*. 

Pennsylvania. —  Downingtown  Gas,  etc., 
Co.  v.  Downingtown,  (1896)  175  Pa.  St. 
344,  34  Atl.  799;  Philadelphia  i\  Fox, 
(1870)    64   Pa.  St.    169. 

Tennessee. — Memphis  v.  Memphis  Water 
Co.,  (1871)  5  Heisk.  495;  Lynch  V. 
Laflland,  (1867)  4  Coldw.  96. 


West  Virginia. —  Probasco  t>.  Mounds- 
ville,   (1877)    11  W.  Va.  601. 

"A  municipal  corporation  is  a  police 
instrumentality  established  to  aid  in  the 
administration  of  the  affairs  of  the  state. 
Neither  its  charter  nor  any  legislative 
Act  regulating  the  use  of  property  held 
by  it  for  governmental  or  public  pur- 
poses is  a  contract  within  the  meaning  of 
the  Constitution  of  the  United  States.  If 
the  legislature  choose  to  subject  to  taxa- 
tion public  property  held  by  a  municipal 
corporation  of  the  state  for  public  pur- 
poses, the  validity  of  such  legislation,  so 
far  as  the  national  Constitution  is  con- 
cerned, could  not  be  questioned."  Cov- 
ington v.  Kentucky,  (1899)  173  U.  S. 
241,  19  S.  Ct.  383,  43  U.  S.   (L.  ed.)   679. 

The  rule  is  subject  to  the  limitation 
that,  under  authority  conferred  by  the 
charter,  the  municipality  may  come  under 
such  duty  or  engagements  with  third  per- 
sons as  to  create  the  sanctity  of  contract, 
so  that  a  subsequent  legislature  will  be 
restrained  in  its  power  so  far  as  that  it 
cannot  impair  rights  which  have  become 
perfected.  Board  of  Education  v.  Aber- 
deen,   (1879)    66  Miss.  518. 

Provision  as  to  street  improvements. — 
Where  the  charter  of  a  municipal  corpora- 
tion provided  that  when  a  street  had  ~ 
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once  improved  it  should  not  be  subject 
to  be  again  improved,  this  did  not  con- 
stitute a  contract  between  the  public  and 
a  property  owner  by  which  the  city  had 
for  all  time  so  tied  its  hands  as  to  pre- 
clude it  from  granting  to  the  municipal- 
ity the  power  to  re-improve  the  street  at 
the  expense  of  the  abutting  property  own- 
ers. Ladd  v.  Portland,  (1898)  32  Ore. 
271,  51  Pac.  654,  67  Am.  St.  Rep.  526. 

The  fact  that  a  municipal  charter  is 
granted  in  the  same  Act  that  creates  a 
private  corporation,  whose  rights  cannot 
be  changed  or  repealed  without  its  con- 
sent, does  not  impair  the  right  of  the 
legislature  to  change  or.  repeal  the  mu- 
nicipal charter.  Paterson  t\  Society,  etc., 
(1854)   24  N.  J.  L.  385. 

Charters  granted  under  the  sovereigns 
of  England  were  public  charters  granted 
for  public  purposes,  and  are  as  much  sub- 
ject to  legislative  control  as  charters  of 
the  same  kind  granted  by  the  legislature 
of  the  state.  Demareat  v.  New  York, 
(lS7ft>  74  N.  Y.  161,  affirming  (1877)  11 
Hun  <N.  Y.)   19. 

The  power  of  taxation  on  the  part  of 
a  municipal  corporation  is  not  a  vested 
right  of  property  in  its  hands  which, 
when  once  conferred  upon  it  by  an  Act 
of  the  legislature,  cannot  be  subsequently 
modified  or  repealed.  A  special  statute 
enacting  that  a  poor  farm  within  the 
limits  of  the  county,  and  the  personal 
property  thereon,  should  be  at  all  times 
thereafter  liable  and  subject  to  taxation 
by  the  township  so  long  as  it  should  be 
embraced  in  the  limits  of  said  county, 
did  not  give  to  the  township  such  a  vested 
right  as  was  impaired  by  a  subsequent 
general  tax  law  which  enacted  that  "  all 
buildings  used  exclusively  for  charitable 
purposes,  with  the  land  whereon  the  same 
are  erected  and  which  may  be  necessary 
for  the  fair  enjoyment  thereof,  and  the 
furniture  and  personal  property  used 
therein,  shall  be  exempt  from  taxation," 
when  the  farm  was  used  exclusively .  for 
charitable  purposes.  The  long  recognized 
and  universally  prevalent  policy  of  ex- 
empting from  taxation  property  used  ex- 
clusively for  charitable  purposes  iB  a 
warrant  for  saying  that  the  special  stat- 
ute is  fairly  to  be  regarded  as  containing 
an  implied  reservation  that  such  exemp- 
tion might  be  thereafter  made  as  being 
the  exercise  of  a  public  and  governmental 
power  resting  wholly  in  the  discretion 
of  the  legislature  and  not  the  subject  of 
contract.  Williamson  v.  New  Jersey, 
(1889)  130  U.  S.  190,  9  S.  Ct.  453,  32 
U.  S.  (L.  ed.)  916.  See  also  Richmond 
v.  Richmond,  etc.,  R.  Co.,  (1872)  21 
Gratt.  (Va.)  604. 

Control  over  property  of  corporation. — 
The   legislature   may   alter    and    abolish 


municipal  corporations,  and  the  property 
held  for  municipal  purposes  may  be  di- 
vided or  disposed  of  notwithstanding  the 
fact  that  the  municipality  is  made  the 
trustee  of  a  charity  by  its  charter.  Mont* 
pelier  p.  East  Montpelier,  (1856)  29  Vt. 
12. 

The  legislature  has  the  right  to  con- 
trol property  of  which  a  municipality  has 
become  possessed  to  enable  it  to  dis- 
charge its  functions  of  government.  Mu- 
nicipalities are  created  only  for  public 
purposes;  they  are  a  part  of  the  ma 
chinery  for  conducting  the  affairs  of  the 
state,  and  possess  no  powers  but  such 
as  are  bestowed  upon  them  for  public 
political  ends,  subject  to  be  altered  or 
modified  as  the  exigencies  of  the  public 
may  demand.  The  authority  granted  to 
a  municipal  corporation  to  purchase  prop- 
erty must  be  presumed  to  be  for  the  pur- 
pose of  enabling  it  to  discharge  its  pub- 
lic functions  in  a  beneficial  way,  and  its 
title  cannot  be  regarded .  as  so  absolute 
as  to  strip  the  legislature  of  all  control 
whatever  over  its  uses,  in  exercising  its 
unquestionable  right  to  regulate  and 
modify  the  powers  bestowed  upon  the 
local  government.  As  it  is  liable  at  any 
time  to  have  its  granted  powers  with- 
drawn, or  so  modified  by  legislation  as  to 
render  its  property  unavailable  through 
its  own  corporate  action,  it  is  manifest 
that  it  cannot  have  in  itself  that  absolute 
right  to  its  property  which  inheres  in 
natural  persons.  The  legislature  neces- 
sarily retains  some  power  to  interfere, 
at  least  incidentally,  with  its  disposi- 
tion and  use.  Milburn  Tp.  17.  South 
Orange,  (1893)  55  N.  J.  L.  254,  26  Atl. 
75. 

While  it  is  true  that  the  state  retains 
absolute  control  over  charters  which  it 
may  grant  to  municipal  corporations,  and 
may  at  any  time  alter  or  modify  or  even 
repeal  them  altogether,  yet  it  by  no  means 
follows  that  it  retains  the  same  control 
over  all  the  property  of  such  corpora- 
tion. In  re  Matone,  (1884)  21  6.  C. 
435. 

Existence  of  contractual  relation  with 
state. —  Though  a  municipal  corporation 
is  the  creature  of  the  legislature,  yet 
when  the  state  enters  into  a  contract  with 
it,  the  subordinate  relation  ceases,  and 
that  equality  arises  which  exists  between 
all  contracting  parties.  However  great 
the  control  of  the  legislature  over  the 
corporation,  it  can  be  exercised  only  in 
subordination  to  the  principle  which  se- 
cures the  inviolability  of  contracts. 
Grogan  t\  San  Francisco,  (1861)  18  Cal. 
590. 

Ratifying     unauthorised     contracts. — 

Whatever  doubts  there  may  be  as  to  the 
power  of  the  legislature  to  impose  new 
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burdens  upon  corporations,  inconsistent 
with  the  terms  of  a  special  charter  there- 
tofore granted  by  the  legislature,  there 
can  be  no  doubt  as  to  the  legislative 
power  to  remove  such  burdens  and  to 
give  leave  to  municipalities  and  to  cor- 
porations to  contract  in  lieu  of  them. 
There  can  be  no  doubt  as  to  the  power 
of  the  legislature  to  recognize,  ratify, 
and  confirm  any  existing  unrepudiated 
contract  and  to  make  such  contract,  if 
before  doubtful  because  of  lack  of  power 
delegated  to  the  contracting  parties,  good 
ab  initio  by  such  ratification.  Davidge  v. 
Binghamton,  (1901)  62  App.  Div.  525,  71 
N.  Y.  S.  282. 

Exempting,  city  from  liability  for  acts 
of  officials. — An  Act  of  the  legislature  of 
New  York  which  amended  the  charter  of 
the  city  of  Brooklyn,  by  exempting  the 
city  from'  liability  for  nonfeasance  of 
city  officers,  was  held  not  to  be  unconsti- 
tutional. Gray  t\  Brooklyn,  (1869)  10 
Abb.  Pr.   N.  S..(N.  Y.)    186. 

Rights  of  third  persons  affected. —  The 
power  of  the*  legislature  to  alter  or  repeal 
an  Act  chartering  a  municipal  corporation 
is  undoubted.  But  this  power  cannot  be 
exercised  to  the  injury  of  creditors  of  such 
a  corporation  or  of  persons  holding  con- 
tracts with  it,  especially  when  fully  per- 
formed on  their  part  so  as  to  entitle  them 
to  the  compensation  provided  for  in  the 
contract.  Morris  v.  State,  (1884)  62  Tex. 
728. 

The  constitutional  provisions  applies 
only  to  contracts  or  vested  rights  of  in- 
dividuals or  private  corporations,  and  not 
to  municipal  corporations  established  for. 

{mblic  purposes,  which  are  within  the 
egislative  control  except  so  far  as  the 
rights  of  third  persons  may  be  affected. 
Police  Jury  v.  Snreveport,  (1850)  6  La. 
Ann.  661. 

The  power  of  the  legislature  over  cor- 
porations created  for  purposes  of  local 
government  is  supreme.  From  a  grant  of 
this  character  no  contract  arises  with  the 
corporators  which  exempts  it  from  legis- 
lative control.  The  legislature  may  alter, 
modify,  or  repeal  the  charter  at  any  time, 


in  its  discretion.  The  only  limitation 
on  the  operation  of  such  repeal  is  as  to 
creditors,  that  it  shall  not  operate  to 
impair  the  obligation  of  existing  con- 
tracts, or  deprive  creditors  of  any  rem- 
edy for  enforcing  such  contracts  which 
existed  when  they  were  made.  Radar  t. 
Southeasterly  Road  Dist.,  (1873)  36  N. 
J.  L.  273. 

Special  powers  as  a  private  company.— 

That  the  state  may  make  a  contract  with 
or  a  grant  to  a  public  municipal  cor- 
poration, which  it  could  not  subsequently 
impair  or  resume,  is  not  denied;  but  in 
such  a  case  the  corporation  is  to  be  re- 
garded as  a  private  company.  A  grant 
may  be  made  to  a  public  corporation  for 
purposes  of  private  advantage,  and  al- 
though the  public  may  also  derive  a  com- 
mon benefit  therefrom,  yet  the  corpora- 
tion stands  on  the  same  footing,  as  re- 
spects such  grant,  as  would  any  body  of 
persons  upon  whom  like  privileges  were 
conferred.  Public  or*  municipal  corpora- 
tions, however,  which  exist  only  for  public 
purposes,  and  possess  no  powers  except 
such  as  are  bestowed  upon  them  for  pub- 
lic, political  purposes,  are  subject  at  all 
times  to  the  control  of  the  legislature, 
which  may  alter,  modify,  or  abolish  them 
at  pleasure.  Richland  County  v.  Law- 
rence County,  (1850)   12  111.  8. 

Grant  of  ferry  prvilege  to  municipal 
corporation. —  By  the  grant  of  .a  ferry 
privilege  to  a  municipal  corporation  the 
state  and  the  grantee  do  not  stand  in  the 
attitude  towards  each  other  of  making  a 
contract  such  as  is  contemplated  in  the 
Constitution  and  as  could  not  be  modified 
by  subsequent  legislation.  There  is  no 
private  interest  or  property  affected  by 
this  course,  but  only  public  corporations 
and  public  privileges.  It  may  be  other- 
wise in  case  of  public  bodies  or  individ- 
uals, or  of  private  property  granted  or 
acquired.  The  legislature  might  not  be 
justified  to  revoke,  transfer,  or  abolish 
them  on  account  of  the  private  character 
of  the  partv  or  the  subject.  East  Hart- 
ford r.  Hartford  Bridge  Co.,  (1850)  10 
How.  532,  13  U.  S.  (L.  ed.)  518,  affirm- 
ing  (1844)  16  Conn.  149,  (1845)  17  Conn. 
79. 


Enlarging  town  by  annexation. — A  statute  authorizing  the  annexation  of 
two  cities,  contiguous  or  in  close  proximity  to  each  other,  does  not  impair 
any  contract  obligation  between  the  citizens  and  taxpayers  of  the  smaller 
city  and  the  corporation  itself. 


Hunter  r.  Pittsburgh,  (1907)  207  U. 
S.  161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.)   151. 

Power  to  change  boundaries. —  The  leg- 
islature has  the  undoubted  power  to  cre- 
ate, change,  or   destroy   municipal  corpo- 


rations. This  power  has  been  long  and 
frequently  exercised  upon  counties,  towns, 
and  school  districts  in  dividing  them,  al- 
tering their  boundary  lines,  and  increas- 
ing or  diminishing  their  powers,  and  in 
abolishing  some  of  them.    Hues*  corpora- 
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tions  are  not  like  private  corporations  hav- 
ing charter  rights  which  are  in  the  nature 
of  contracts,  and  cannot  be  altered  with- 
out the  consent  of  the  grantees,  unless 
the  right  to  do  so  is  reserved.  Wey- 
mouth, etc.,  Fire  Dist.  t\  Norfolk  County, 
(1871)  108  Mass.  142.  See  also  the  fol- 
lowing cases: 

Massachusetts. —  Stone  v.  Charlestown, 
(1873)   114  Mass.  214. 


Maryland.—  Joesting  V.  Baltimore, 
(1903)   97  Md.  589,  55  Atl.  456. 

North  Carolina.—  Manly  v.  Raleigh, 
(1859)    4  Jones  Eq.  370. 

Tennessee. —  McCallie  v.  Chattanooga, 
(1859)   3  Head  317. 

Virginia. —  Wade  ©.  Richmond,  (1868) 
18  Gratt.  583. 


As  affecting  obligation  of  waterworks  company. —  Where  an  ordinance  has 
granted  the  privilege  to  construct  and  maintain  water  supply  works  and 
to  lay  distributing  pipes  along  the  streets  at  a  time  when  a  statute  imposed 
upon  a  waterworks  company  the  obligation  to  furnish  water  for  fire  pur- 
poses to  the  city  free  of  charge,  a  subsequent  statute  requiring  such  com- 
panies to  furnish  water  for  such  purposes  at  reasonable  rates  does  not 
deprive  the  city  of  any  contract  right. 


Boise  Artesian,  etc.,  Water  Co.  ©.  Boise 
City,  (1913)  230  U.  S.  84,  33  S.  Ct.  997, 
57  U.  S.  (L.  ed.)  1409,  wherein  the  court 
said:  "The  city  may  not  object  to  the 
change  in  the  obligation  of  the  Water 
Company  to  supply  free  water.  It  was  a 
burden  which  had  been  imposed  by  the 
state  under  general  law,  applicable  to  all 
water  .companies,. imposed  solely  for  the 
benefit  of  the  municipalities  of  the  state. 
Such  municipalities  are  mere  emanations 
from    the    state,    exercising   such    public 


power  as  the  state  chooses  to  grant.  If 
such  a  provision  in  the  general  law  of 
the  state  providing  for  the  incorporation 
of  water  companies  can  be  considered  in 
any  sense  as  constituting  a  contract,  it 
was  one  to  which  the  municipalities  of 
the  state  were  not  parties,  and  we  can 
imagine  no  constitutional  reason  why  the 
state  might  not,  if  it  sees  fit,  relieve  even 
existing  companies  from  the  burden  of 
such  a  law." 


c.  Counties. —  The  legislature  has  the  power  to  repeal  an  Act  establish- 
ing a  county,  and  has  the  same  power  to  consolidate  as  to  divide 
counties. 


Columbus  Mills  v.  Williams,  (i860) 
11  Ixed.  L.  (N.  C.)  558. 

On  an  inquiry  into  the  different  kinds 
of  corporations,  their  uses  and  objects,  it 
will  appear  that  a  plain  line  of  distinc- 
tion exists  between  such  as  are  of  a  pri- 
vate and  such  as  are  of  a  public  nature, 
and  form  a  part  of  the  general  police  of 
the  state.  Those  that  are  of  a  pri- 
vate nature,  and  not  general  to  the  whole 
community,  the  legislature  cannot  inter- 
fere with.  The  grant  of  incorporation  is 
a  contract.  But  all  public  incorpora- 
tions which  are  established  as  a  part  of 
the  police  of  the  state  are  subject  to  leg- 
islative control,  and  may  be  changed, 
modified,    enlarged,    restrained,    or    re- 


pealed, to  suit  the  ever  varying  exigencies 
of  the  state.  Counties  are  corporation:; 
*f  this  character,  and  are  subject  to  leg- 
islative control.  Coles  v.  Madison  County, 
(1826)    1  111.  160. 

A  grant  by  the  state  of  privileges  for 
public  purposes,  containing  none  of  the 
elements  of  a  contract,  is  subject  to  be 
repealed  altogether  as  the  legislature  may 
see  fit.  A  Virginia  Act  which  empow- 
ered the  supervisors  of  a  certain  county 
to  build  a  bridge  across  a  river,  and  pro- 
vided for  the  appointment  of  commis- 
sioners for  the  purpose  of  erecting  and 
managing  the  bridge,  was  held  not  to 
constitute  a  contract.  Stafford  County 
v.  Luck,  (1885)   80  Va.  223. 


d.  School  Districts. —  A  statute  changing  the  boundaries  of  a  school 
district,  giving  to  the  new  district  the  property  within  its  limita  which  had 
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belonged  to  the  former  district,  and  requiring  the  new  district  to  assume 
and  pay  the  debts  and  obligations  of  the  old  district,  does  not  impair  the 
obligation  of  contracts. 


Michigan  t>.  Lowrey,  (1905)  199  U.  S. 
233,  25  S.  Ct.  27,  50  U.  S.   (L.  ed.)    167. 

An  incorporated  township,  for  com- 
mon-school purposes,  is  a  public  corpora- 
tion or  a  quasi-public  corporation.  In  re- 
spect to  such  a  corporation,  the  legisla- 
ture has  an  unquestionable  right  to 
change,  modify,  enlarge,  restrain,  or  de- 
stroy; and  may  exercise  a  superintending 
control  over  all  its  money  and  other 
property,  securing,  however,  as  a  matter 
of  good  faith,  the  effects  of  the  corpora- 
tion for  the  use  of  those  for  whom  such 
effects  were  donated  or  purchased.  Bush 
v.  Shipman,   (1843)    5  111.  192. 

School  districts  are  and  always  have 
been  public  corporate  bodies,  created  by 
the  legislature  as  a  means  and  instru- 
ment in  carrying  out  the  public  duty  in 
reference  to  public  instruction  laid  upon 
the  legislature  by  the  Constitution.  They 
exist  only  by  authority  derived  from  .the 
legislature;  their  powers,  duties,  and  ob- 
ligations are  such,  and  such  only,  as  are 
derived  directly  from  legislative  enact- 
ment; and  even  after  they  have  been  cre- 
ated and  invested  with  all  the  rights, 
privileges,  and  powers  incident  to  such 
corporations,  there  can  be  no  question 
but  that  the  legislature  may,  without  in- 
fringing any  constitutional  obligation  or 
any  right  partaking  at  all  of  the  nature 


of  a  contract,  put  an  end  to  their  cor- 
porate existence,  and  so,  of  course,  strip 
them,  as  well  as  the  inhabitants  compos- 
ing them,  of  all  the  rights,  privileges,  and 
powers  they  before  possessed.  Farnum's 
Petition,   (1871)   51  N.  H.  376. 

Where  the  legislature  is  empowered  by 
the  Constitution  to  create,  alter,  or  abol- 
ish municipal  corporations,  a  law  which 
takes  territory  from  one  school  districl 
and  includes  it  in  another  does  not  vio- 
late the  obligation  of  contracts,  so  far 
as  the  district  from  which  the  property 
is  taken  is  concerned.  Board  of  Educa- 
tion t>.  Board  of  Education,  (1902)  76 
App.  Div.  356,  78  N.  Y.  S.  622,  affirmed 
(1904)  179  N.  Y.  656,  71  N.  &  1128. 
See  also  supra,  Contracts  of  municipal 
corporations  —  Changes  of  local  govern- 
ment, p.  987. 

A  board  of  school  commissioners  is  an 
irregular  quasi  corporation,  public  in  its 
character,  and  is  subject  to  legislative 
control.  Such  a  corporation  is  created 
for  public  ends  and  purposes,  and  not  for 
private  benefit  or  emolument;  .conse- 
quently no  contract  exists  between  it  and 
the  state,  the  obligation  of  which  is  se- 
cured and  protected  from  impairment  by 
the  constitutional  provision.  Mobile 
School  Com'rs  v.  Putnam,  (1870)  44  Ala. 
506. 


6.  State  Banks. —  A  state,  by  becoming  interested  with  others  in  a 
banking  corporation,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
that  corporation  any  of  its  privileges  or  prerogatives;  it  lays  down  its 
sovereignty,  so  far  as  respects  the  transactions  of  the  corporation,  and 
exercises  no  power  or  privilege  in  respect  to  those  transactions  not  derived 
from  the  charter. 


Curran  v.  Arkansas,  (1853)  15  How. 
309,  14  U.  S.  (L.  ed.)   705. 

Executory  contracts  cannot  be  de- 
stroyed.— A  state  bank  was  incorporated 
with  the  usual  banking  powers  of  dis- 
count, deposit,  and  circulation,  and  the 
state  in  fact  was,  and  was  designed  by 
the  charter  to  be,  its  sole  stockholder. 
The  capital  stock  of  the  bank  was  raised 
by  the  sale  of  bonds  of  the  state,  to- 
gether with  certain  other  sums  paid  in 
by  the  state  as  part  of  the  capital  stock. 
The  bank  was  required  by  its  charter  to 
have  on  hand  at  all  time  sufficient  specie 
to  pay  its  bills  on  demand.  The  bills  of 
the  bank  being  payable  on  demand,  there 


was  a  contract  with  the  holder  to  pay 
them,  and  besides  the  contract  between 
the  bill  holder  and  the  bank,  there  was 
a  contract  between  the  bill  holder  and  the 
state  which  had  placed  funds  in  the  bank 
for  the  purpose  of  paying  its  debts  and 
which  had  no  right  to  withdraw  those 
funds  after  the  right  of  a  creditor  to 
them  had  accrued.  This  banking  corpo- 
ration having  no  other  stockholder  than 
the  state,  it  is  not  doubted  that  the  state 
might  repeal  its  charter,  but  it  cannot  be 
admitted  that  the  effect  of  such  a  repeal 
would  be  entirely  to  destroy  the  execu- 
tory contracts  of  the  corporation  and  to 
withdraw  its  property  from  the  just 
claims  of  its  creditors.     Curran  c  Ar- 
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kansaa,  (1853)  15  How.  305,  14  U.  S.  (L. 
ed.)  706.  But  see  Paup  v.  Drew,  (1848) 
9  Ark.  205;  Woodruff  *.  Atty.-Gen., 
(1847)   8  Ark.  236. 

So  much  of  the  Act  "to  close  the  op- 
erations of  the  Bank  of  the  State  of 
South  Carolina,"  passed  September  15, 
1868,  as  authorizes  and  requires  the  gov- 
ernor, "  for  and  on  behalf  of  the  state,  to 
take  possession  of  all  the  real  and  per- 
sonal estate,  assets,  choses  in  action, 
and  books  of  account  of"  the  Bank  of 
the  State  of  South  Carolina,  and  sell  the 
same,  at  public  auction,  "upon  such 
terms  as  he  shall  deem  most  advantage- 
ous to  the  state/'  and  deposit  the  pro- 
ceeds in  the  treasury,  subject  to  his  order, 
is  within  the  inhibition  of  the  Constitu- 
tion. State  1?.  State  Bank,  (1868)  1  S.  C. 
63. 

Notes  receivable  in  payment  of  taxes  — 
When  a  state  has  publicly  undertaken 
and  promised  that  the  notes  of  a  bank 
owned  by  the  state  shall  be  taken  in  pay- 
ment of  taxes  and  all  other  debts  due 
to  the  state,  it  impresses  the  credit  of 
the  state  upon  the  notes,  and  every  man 
who  holds  and  receives  them  has  a  right 
to  rely  upon  this  promise.  When  the 
state  intends  to  terminate  this  obliga- 
tion, as  it  may  do  upon  reasonable  no- 
tice and  as  to  after-issued  bills,  it  is 
bound  to  do  it  openly,  intelligibly,  and 
in  language  not  to  be  misunderstood." 
State  a  Stoll,  (1873)  17  Wall.  436,  21 
U.  S.   (L.  ed.)   650. 

The  charter  "of  the  Bank  of  the  State 
of  South  Carolina "  provided  that  "  the 
bills  or  notes  of  said  corporation  orig- 
inally made  payable,  or  which  shall  have 
become  payable  on  demand,  in  gold  or 
silver  coin,  shall  be  receivable  at  the 
treasury  of  the  state,  either  at  Charles- 
ton or  Columbia,  and  by  all  tax  collectors 
and  public  officers  in  all  payments  for 
taxes  or  other  moneys  due  the  state." 
Subsequent  Acts  which  directed  that  the 
taxes  should  be  collected  only  in  certain 
kinds  of  money  therein  enumerated,  not 
including  the  bills  of  the  bank   of  the 


state,  which  impliedly  prohibited  the  re- 
ceipt of  these  latter  bills  for  taxes,  did 
not  impair  the  obligation  of  any  contract 
made  by  the  state  with  the  holders  of  the 
bills  or  others,  and  were  not  contrary 
to  the  Constitution  of  the  United  States. 
Graniteville  Mfg.  Co.  v.  Roper,  (1867) 
15  ftich.  L.   (S.  C.)    138. 

Notes  receivable  in  payment  of  state 
debts. — An  Arkansas  statute  incorporat- 
ing a  state  bank,  the  whole  capital  of 
which  was  raised  by  a  sale  of  the  bonds 
of  the  state,  or  by  loans  founded  upon 
those  bonds,  provided  "that  the  bills; 
and  notes  of  said  institution  shall  be  re- 
ceived in  all  payments  of  debts  due  to 
the  state  of  Arkansas."  This  undertak- 
ing constituted  a  contract  between  the 
state  and  the  holders  of  notes  issued  by 
the  bank  which  the  state  was  not  at  lib- 
erty to  break,  and  a  state  repealing  the 
provisions  could  not  operate  on  notes  is- 
sued prior  to  the  repealing  statute. 
Woodruff  1>.  Trapnall,  (1850)  10  How. 
190,  13  U.  S.  (L.  ed.)  383.  See  also 
Paup  v.  Drew,  (1850)  10  How.  218,  13 
U.  8.  (L.  ed.)  394;  Trigg©.  Drew,  (1850) 
10  How.  224,  13  U.  &  (L.  ed.)  397. 

Appropriation  of  assets  to  pay  state 
debts. — A  state  statute  requiring  the  man- 
agers of  an  insolvent  bank  belonging  to 
the  state  to  hold  its  assets  appropriated 
to  the  payment  of  certain  specified  debts, 
which  has  the  effect  to  appropriate  the 
assets  to  pay  the  debts  of  the  state  to  the 
prejudice  of  bill  holders  and  other  cred- 
itors of  the  bank,  impairs  the  obligation 
of  contracts  and  is  void.  Barings  v.  Dab- 
ney,  (1873)  19  Wall.  1,  22  U.  8.  (L.  ed.) 
90. 

Appropriation  of  assets  as  school  funds. 
— Where  a  certain  fund  was  made  a  part 
of  the  capital  of  a  state  bank,  it  was  held 
that  it  became  an  asset  of  the  bank  to 
which  creditors  of  the  bank  had  a  right 
to  look,  and  that  an  act  appropriating 
the  assets  of  the  bank  as  school  funds 
impaired  the  obligation  of  the  contract 
between  the  bank  and  its  creditors.  State 
v.  State  Bank,  (1875)  5  Baxt.  (Tenn.)  1. 


/.  Public  Navigation  Corporation. —  A  charter  to  execute  a  public 
work,  which  can  only  be  accomplished  by  the  state,  or  an  agent  acting  by 
its  authority,  is  essentially  a  contract  between  the  state  and  the  agent,  and 
as  the  state  is  answerable  for  private  damage  no  further  than  it  is  expressly 
made  so  by  the  provision  of  the  Constitution  which  forbids  private  prop- 
erty to  be  taken  for  public  use  without  compensation  made  for  it,  a  grant 
of  this  eminent  domain,  so  far  as  it  is  not  specially  restricted,  passes  the 
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immunity  from  responsibility  which  pertained  to  it  while  it  was  in  the 
hands  of  the  state;  and  a  corporation  invested  with  it,  being  the  locum 
tenens  of  the  state,  is  liable  to  consequential  damage  to  private  property 
no  further  than  it  is  declared  to  be  so  in  the  Act  of  its  incorporation. 

Monongahela  Nay.  Co.  v.  Coon,  (1847)  6  Pa.  St  381. 

g.  State  Agricultural  College. —  A  state  agricultural  college  is  a  pub- 
lic corporation,  and  it  is  within  the  legislative  power  to  change  or  control 
the  trustees  or  corporators,  notwithstanding  a  particular  contract  has  been 
made  with  an  individual. 

State  v.  Knowles,  (1878)   16  Fla,  677. 


13.  Charters  of  Private  Corporations  as  Contracts  —  a.  In  General.— 

The  charter  of  a  private  corporation  is  a  contract  between  the  state  and 
the  corporators,  and  within  the  provision  of  the  Constitution  prohibiting 
legislation  impairing  the  obligation  of  contracts.  Whatever  is  granted  is 
secured,  subject  only  to  the  limitation  and  reservation  in  the  charter  or  in 
the  laws  or  constitution  which  govern  it. 


Delaware  Railroad  Tax,  (1873)  18 
Wall.  225,  21  U.  S.  (L.  ed.)  888,  affirm- 
ing  Minot  v.   Philadelphia,   etc.,   R*  Co., 

(1870)  2  Abb.  (U.  S.)  323,  17  Fed.  Cas. 
No.  9,645.     See  also  the  following  cases: 

United  States. —  Atlantic  Coast  Line  R. 
Co.  t\  Goldshoro,  (1914)  232  U.  S.  548, 
34  S.  Ct.  364,  58  U.  S.  (L.  ed.)  721; 
Chicago,  etc.,  R.  Co.  v.  Iowa,  (1876)  94 
U.  S.  161,  24  U.  S.  (L.  ed.)  94,  affirming 
(1875)  2  Cent.  L.  J.  335,  5  Fed.  Cas.  No. 
2,66ft;   Wilmington,  etc.,  R.  Co.  v.  Reid, 

(1871)  13  Wall.  266,  20  U.  S.  (L.  ed.) 
568;  Raleigh,  etc.,  R.  Co.  v.  Reid,  (1871) 
13  Wall.  269,  29  U.  S.  (L.  ed.)  570, 
retcrsitw  (1870)  64  N.  C.  155;  Bingham- 
ton  Bridge  Co.,  (1865).  3  Wall.  73,  18 
U.  S.  (L.  ed.)  137,  reversing  Chenango 
Bridge  Co.  p.  Bingharaton  Bridge  Co., 
(1863)  27  N.  Y.  87;  Dartmouth  College 
v.  Woodward,  (1819)  4  Wheat.  627,  4 
U.  S.  (L.  ed.)  629,  reversing  (1817)  1 
N.  H.  111. 

Alabama. — Avondale  Land  Co.  v.  Shook, 
(1911)    170  Ala.  379,  54  So.  268. 

Arkansas. — Arkansas  Stave  Co.  v. 
State;  (1910)  94  Ark.  27,  125  S.  W. 
1001,  140  Am.  St.  Rep.  103,  27  L.  R.  A. 
(N.  S.)   255. 

Colorado. — Platte,  etc.,  Canal,  etc.,  Co. 
v.  Dowell,  (1892)  17  Colo.  376,  30  Pac.  68. 

Georyia. —  Young  v.  Harrison,  (1849) 
6  Ga.  156. 


Indiana. —  Cincinnati,  etc.,  R.  Co.  v. 
Clifford,  (1887)  113  Ind.  460,  15  N.  K 
524;  Edwards  v.  Jagers,  (1862)  19  Ind. 
407. 

Kentucky. —  German  Ins.  Co.  v.  Com., 
(1911)  141  Ky.  606,  133  S.  W.  793;  Ham- 
ilton r.  Keith,  (1869)  5  Bush  (Ky.)  458; 
Winchester,  etc.,  Turnpike  Road  Co.  r. 
Croxton,  (1896)  98  Ky.  739,  34  S.  W. 
618,  33  L.  R.  A.  177;  Louisville,  etc., 
Turnpike  Road  Co.  v.  Ballard,  (1859)  2 
Met.  165. 

Maine. —  Machias  Boom  v.  Sullivan, 
(1893)  85  Me.  343,  27  Atl.  189;  Rockland 
Water  Co.  v.  Camden,  etc.,  Water  Co., 
(1888)  80  Me.  544,  15  Atl.  785,  1LR.A. 
388. 

Massachusetts. —  Opinions    of    Justices, 

(1852)    9  Cush.  604. 

Mississippi. —  Moore  v.  State,  (1873) 
48  Miss.  147;  New  Orleans,  etc.,  R.  Co. 
f.  Harris,  (1854)   27  Miss.  517. 

Montana. —  Somerville  v.  St.  Louis 
Min.,  etc.,  Co.,  (1912).  46  Mont.  268,  127 
Pac.  464,  L.  R.  A.  1915B  811. 

tfeto  Jersey. —  Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  (1867)  18  N.  J.  Eq.  178; 
United  R.,  etc.,  Co.'s  v.  Weldon,  (1885) 
47  N.  J.  L.  59;  Lehigh  Valley  R.  Co.  v. 
McFarlan,  (1879)  31  N.  J.  Eq.  706. 

New  York. —  People  v.  Manhattan  Co., 
(1832)   9  Wend.  351. 
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North    Carolina. —  Wallace    t>.    Sharon 

,  Tp.,    (1881)    84  N.  C.   164;   Atty.-Gen.  v. 

Charlotte  Bank,  (1858)  4  Jones  Eq.  287; 

State  Bank  v.  Cape  Fear  Bank,    (1851) 

13  Ired.   L.  75. 

Pennsylvania. —  Chincleclamouche  Lum- 
ber, etc.,  Co.  f.  Com.,  (1882)  100  Pa.  St. 
444;  Second,  etc.,  St.  Pass.  R.  Co.  v. 
Green,  etc.,  St.  Pass.  R.  Co.,  (1859)  3 
Phila.  430,  16  Leg.  Int.  197. 

Tennessee. —  State  v.  Butler,  (1884)  13 
Lea  400;  Ferguson  v.  Miners'  etc.,  bank, 
(1856)  3  Sneed  609;  Hazen  v.  Union 
Bank,   (1853)    1  Sneed  115. 

Vermont. — Pingry  v.  Washburn,  (1826) 
1  Aik.  264. 

But  see  Milan,  etc.,  Plankroad  Co.  «?. 
Husted,   (1854)   3  Ohio  St.  578. 

Any  contract  which  a  state  actually  en- 
ters into  when  granting  a  charter  to  a 
private  corporation  is  within  the  protec- 
tion of  this  clause.  In  this  connection, 
however,  it  is  to  be  kept  in  mind  that 
it  is  not  the  charter  which  is  protected, 
but  only  any  contract  the  charter  may 
contain.  If  there  is  no  contract,  there  is 
nothing  in  the  grant  on  which  the  Con- 
stitution can  act.  Consequently,  the  first 
inquiry  in  this  class  of  cases  always  is, 
whether  a  contract  has  in  fact  been  en- 
tered into,  and  if  so,  what  its  obligations 
are.  Stone  r.  Mississippi,  (1879)  101 
U.  S.  816,  25  U.  S.  (L.  eel.)   1079. 

Corporate  franchises  granted  to  private 
corporations,  if  duly  accepted  by  the  cor- 
porators, partake  of  the  nature  of  legal 
estates,  as  the  grant  under  such  circum- 
stances becomes  a  contract  within  the 
protection  of  that  clause  of  the  Constitu- 
tion which  ordains  that  no  state  shall 
pass  any  law  impairing  the  obligation  of 
contracts.  Charters  of  private  corpora- 
tions are  regarded  as  executed  contracts 
between  the  government  and  the  corpo- 
rators, and  the  rule  is  well  settled  that 
the  legislature  cannot  repeal,  impair,  "or 
alter  such  a  charter  against  the  consent 
or  without  the  default  of  the  corporation 
judicially  ascertained  and  declared.  Penn- 
sylvania College  Cases,  (1871)  13  Wall. 
213,  20  U.  S.    (L.  ed.)    550. 

The  action  of  a  state  inferior  court  in 
granting  a  franchise,  acting  under  legis- 
lative authoritv,  is  the  action  of  the  state. 
Wright  v.  Nagle,  (1879)  101  U.  S.  791, 
25  U.  S.   (L.  ed.)   921. 

The  mere  fact  that  a  contract  may  ex- 
tend beyond  the  term  of  the  life  of  a  cor- 
poration does  not  destroy  it.  Minneapolis 
v.  Minneapolis  Street  R.  Co.,  (1910)  215 
U.  S.  417,  30  S.  Ct.  118,  54  U.  a  (L.  ed.) 


259;  Detroit  v.  Detroit  Citizens  St.  R. 
Co.,  (1902)  184  U.  S.  368,  22  S.  Ct  410, 
46  U.S.  (L.  ed.)  592. 

Such  a  contract  operates  in  a  threefold 
relationship,  namely,  between  the  state 
and  the  corporation;  between  the  corpora- 
tion and  its  stockholders;  and  between 
the  stockholders  inter  sese.  Somerville  r. 
St.  Louis  Min.,  etc.,  Co.,  (1912)  46  Mont. 
268,  127  Pac.  464,  L.  R.  A.  1915B  811. 

The  adoption  of  a  name  may  give  a  cor- 
poration such  a  vested  right,  that  it  can- 
not be  impaired,  and  so,  where  a  corpora- 
tion chartered  under  a  general  law  has 
adopted  the  word  "  Co-operative "  as  part 
ot  its  name,  a  statute  prohibiting  any  cor- 
poration from  using  such  name,  except 
those  -  incorporated  under  the  provisions 
of  the  statute,  is  not  applicable  to  such 
previously  chartered  corporation.  Lorn- 
sten  v.  Union  Fisherman's  Co.,  (1914)  71 
Ore.  540,  143  Pac.  621. 

Acceptance  of  new  charter. —  A  corpora- 
tion already  in  being,  and  acting  either 
under  a  former  charter  or  prescriptive 
usage,  which  accepts  a  new  charter  before 
expiration  of  the  old,  may  still  act  under 
the  former,  or  partly  under  the  one  and 
partly  under  the  other.  Woodfork  v. 
Union  Bank,  (1866)  3  Coldw.  (Tenn.) 
488. 

In  consideration  of  duties  and  liabilities 
of  corporation, —  Private  charters  or  such 
as  are  granted  for  the  private  benefit  of 
the  corporators  are  held  to  be  contracts 
because  they  are  based  for  their  consid- 
eration on  the  liabilities  and  duties  which 
the  corporators  assume  by  accepting  the 
terms  therein  specified.  Pennsylvania 
College  Cases,  (1871)  13  Wall.  214,  20 
U.  S.   (L.  ed.)   550. 

Rights  not  constituting  part  of  contract 
of  corporation. —  Over  all  other  rights, 
privileges,  and  immunities  conferred,  by 
the  charter  upon  the  corporation,  and 
which  are  derived  from  the  charter,  the 
legislature  has  control.  But  the  rights 
and  interests  acquired  by  the  company, 
and  not  constituting  a  part  of  the  con- 
tract of  corporation,  stand  upon  a  differ- 
ent footing.  The  right  to  use  a  corporate 
name  and  seal,  the  right,  under  that  name, 
to  sue  and  be  sued,  to  acquire  property 
and  to  contract,  are  rights  which  owe  their 
existence  to  the  charter.  But  when  a 
contract  has  been  made,  or  property  ac- 
quired, by  a  lawful  exercise  of  the  granted 
powers,  the  contract  is  as  inviolable,  and 
the  right  of  property,  with  everything  in- 
cidental to  that  right,  as  sacred,  as  in 
the  case  of  natural  persons.  It  is  not 
merely  the  title  to  the  property  that  is 
protected  from  legislative  confiscation,  but 
that  which  gives  value  to  all  property,  the 
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rigbt  to  iU  lawful  use  and  enjoyment. 
In  rv  Tiburcio  Pnrrott,  (1880)  1  Fed. 
490. 

Payment  of  bonus  on  increase  of  capital 
stock. —  A  legislature  by  a  statute  sub* 
sequent  to  the  granting  of  a  charter  which 
authorises  an  increase  of  capital  stock, 
cannot  exact  the  payment  of  a  bonus  upon 
the  exercise  of  that  authority  without  im- 
pairing the  obligation  of  the  contract  evi- 
denced by  the  charter.  Com.  r.  Erie,  etc., 
Transp.  Co.,  (1884)  107  Pa.  St.  114. 

Rights  of  stockholders — Voting  right* 
of  *fodc*oWert. —  Where  the  mode  of  vot- 
ing by  corporators  is  prescribed  by  an  ir- 
repealable  charter,  it  is  protected  by  .the 
constitutional  provision:  and  the  state 
cannot  interfere  by  constitutional  or  leg- 
islative enactment"  Such  an  interference 
would  not  be  a  police  regulation.  State 
r.  t»reer»  (1883)  78  Mo.  188,  retvrainjr 
(1880)  9  Mo,  App,  219.  See  also  Tucker 
rv  Russell.  ( 1897 )  82  Fed.  263. 

AYuniVmio  tnmsttr  to  be  filed  vrith  Sec- 
retary of  St*tt*~  -  A  statute  passed  before 
a  **1*  of  corporate  stock  requiring,  as  a 
cum)  it  ton  of  its  legal  or  binding  transfer, 
that  a  statement  of  such  transfer  should 
be  tiled  with  the  secretary  of  state,  bv 
the  president,  secretary,  or  managing  ufii- 
eer  of  the  corporation,  doe*  not  impair 
the  obligation  of  the  stockholder's  con- 
tract by  changing  the  law  as  to  the  legal 
eMdence  of  transfer  of  stock  from  that 
e\iMin£  %hen  he  purchased  it.  Her.lcv  r. 
M\er*.  iliH^i  21$  l\  S.  373,  30  S/Ct. 
14$.  M  l\  S.  tU  *L>  *4tX 

r^K>r  **  *m«*  o'  *v^#V»frtl  **«rv*.-~A 
law  passed  swN«^ucr.;»\  to  the  act  of  in- 
<wN»r *!  ion.  «i?\ou:  the  assent  of  th*  suS 
senber**  by  mhuh  the  place  for  the  **> 
of  sharv*  forfeited  is  changed.  cannot  Sr 
de*tvy\l  an  ;«\a*io«  of  the  r'.*kt*  granted 
bv  the  or^.-sal  charter.  Y  *£»>:%  Nav.  Co. 
r.  &**:*«.  .  :S22    2  Hawk*     N.  C*  UV 

l«*<aml  +f  auUVi.-tffrji  r^tr*r  .-«<»  to  cvrv 
ev*»»-»o*. —  A  gr*?;  c/  a.t.a-::.ffal  rrin- 
»<<c*  to  a  ewsvrat^wt  e  x.v;  ar  Lr^asz.ns 
of  :Sf  v\*:^v".  *v  .V.  *\  >:>  \>tf  .: 
ar.i    :i»    suNscnvr*    to    ;:s    st*.*.*    e***. 

C    <-*-:     V  »"•■** 5*    tvC     *    i>    **T    r-> 


*>  vj .«*     ?V, 


;\c  >*-:>. -**t  vat  a"~i  ■rci/w:*..'*    a-**: 


c*  :\<   .. 

t>*   *-.  vAWecV   ;.?;<?cv*:.      0:ay    r.    \    - 

»t<v. .*   Na«.   C*n*      1?*:      2  \*\   4   oX 

T-   -'•-«/    a    .v^j»'^f  •*•.*«. —  A    rt^-  if 

*v  -:•  .*?*-n:x'»i  Or  t'*  s  .Yr:d"T  -;.* 
**^C^  *  vv  *v~*v*£  *»."  •  ^"  7»  t  « — . — i- 
t  .v*.  t>s  —  —  ?.«~  ~  •*'.*  >*:^-V-* 
•-  v  \  -v  ■  *  *  .-.-  c  *  i*  .••  -  .  f.i"  v 
.***;*  \-  «  -«  *  t- *  -  •**  -y>-  -•  -  •.*  ->er. 
I:    «  ^    ./  -       .t-    -...    <#,  .  ...  .  .-,;     ^ 

w*is.  a>  *\c*">  :r  ^  i*-  *Cvv.^Xtf**^ra  wis 


had  not  consented  to  be  arranged  to  either 
of  the  new  incorporations,  in  collision  with  • 
this  provision  of  the  Constitution.  In- 
diana, etc.,  Turnpike  Road  Co.  9.  Phillips, 
(1830)  2  P.  A  W.  (Pa.)   196. 

Limitation  of  stockholder**  liability. — 
A  general  banking  law  provided  that  "  no 
shareholder  of  any  such  association  shall 
be  liable  in  his  individual  capacity  for  any 
contract,  debt,  or  engagement  of  such  as- 
sociation, unless  the  articles  of  associa- 
tion by  him  signed  shall  have  declared 
that  the  shareholder  Bhall  be  liable,"  and 
one  of  the  articles  of  association  of  a 
bank  organized  under  the  statute  declared: 
"  The  shareholders  of  this  association 
shall  not  be  liable  in  their  individual 
capacity  for  any  contract,  debt,  or  en- 
gagement of  the  association."  The  statute 
further  provided  that  "any  number  of 
persons  may  associate  to  establish  offices 
of  discount,'  deposit,  and  circulation,  upon 
the  terms  and  conditions,  and  subject  to 
the  liabilities,  prescribed  in  this  Act."  It 
was  held  that  the  articles  of  association 
were  not  a  contract  of  exemption  from 
individual  liability,  and  a  later  statute 
making  the  shareholders  individually  li- 
able for  the  debts  of  the  hank  was  con- 
stitutional.  Sherman  r.  Smith.  (1861) 
1  Black  590.  17  U.  S.  (L.  ed.)   166. 

An  amendment  to  a  state  constitution 
provided  that  M  in  no  case  shall  any  stock- 
holder   be    individually    liable    in    any 
amount  over  or  above  the  amount  of  stock 
owned  by  him  or  her."  when,  prior  to  the 
am*r.<i'r.tr.t.  the  constitution  had  prowided 
that  "  :n  all  cases  each  stockholder  shall 
be  irjviivj dually  liable  over  and  abone  the 
stovk    by    him    or    her    owned,    and    any 
an:  unt  unpaid  thereon  in  n  farther  «im 
at  lea«t  e*:ual  in  aooont  to  snch  stock." 
was  cc-*:r\wd  by  the  Supreme  Court  of 
;h*  «,*:*  ?•.»  as  :o  relieve  stockh  -iirrs  in 
ccrrv  ratios*  $uS««:ribi=^  after  ir  wear  in:o 
c?*ra::?e»    fr;<=  the  «"?«ts  cf  the  former 
xv<;:u::xi  as  tc  dec  is  contracted  prior 
:  •   :N>  jL=*=ri-T«r.     A*  thns  ixierpretei 
:*■-?   i-*r  ->-.«cc:  i^s  ae*  the  effect  of  inh 
pairvi  tie  ct£ig*t:.c   rf  the  eeetnet  of 
a    v:>ti::-c   entered   iitn  trier  »  tie 
iic:::c  :t  ti*  a=«r=«^     The  law  of 
:**   >-c:ra.t  ra^e  tie  ?«arty  the  rigk:  w 
«i*;evt  <\  s-  -^  scccii.  uieri  sa  the  csrps- 
rat:;c.    *  -*     »i»:c2    the    i?%e    was  sn> 
tractec.  t.*  t**   rrchss  liability  nvmiiwn 
>iit  tcc  tc  >-  *  '«*•:«  ^isnua  s^havrdcnT  ts 
*-*c.'.":"caI  <.t.v*  5^?sr*;-^ent  tc  thesnasd- 
is-pt  t.»  «i.  *  a  -  i':  .  -tt     rra.frtrser.Isas 

*2   V    S.      -   -£       >*^     Sse  Sparks  a 
:ca*r  ?  t^cte  Iv:!  C:^     :«»    3  Isak 

: ;:•«.  ^*  ?*ac.  :.^ 

A    Vi2*--*x    liaw    w^-iA     shancei  t** 
•^v*%  -*r  ?r  tr-  r- :-^r  tiw  jnS.Ity  k  *aA[ 
i»*.-:«f^s»   in*  r».>p*  i-  r     a^ouje  tine 
dLa^br3tr>^c^3  *c  Lin    i  i  wim  Jaw 
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poses  no  new  liability,  is  not  unconstitu- 
tional as  applicable  to  stockholders  who 
became  such  prior  to  its  passage.  Hirsh- 
ield  r.  Bopp,  (1895)  145  N.  Y.  84,  39 
N.  E.  817. 

A  statute  which  authorized  assessments 
against  stockholders  who  have  paid  the 
full  amount  of  their  subscriptions,  and 
who  by  the  charter  of  the  company,  or 
laws  under  which  it  was  organized,  were 
not  individually  liable  for  its  debts,  was 
held  to  be  unconstitutional,  as  impairing 
the  validity  of  the  contract  between  the 
company  and  the  stockholders.  Ireland  v. 
Palestine,  etc.,  Turnpike  Co.,  (1869)  19 
Ohio  St.  369. 

A  constitutional  provision  and  legis- 
lative enactment  charging  stockholders 
with  personal  liability  were  within  the 
reserved  power  of  the  state  secured  under 
a  general  banking  law  to  alter  it.  U.  S. 
Trust  Co.  v.  U.  S.  Fire  Ins.  Co.,  (1858) 
18  N.  Y.  199. 

Charters  of  railroad  corporations.--- A 

franchise  right  obtained  from  a  sovereign 
power  for  the  purpose  of  constructing  a 
railroad  or  to  acquire  lands  for  use  by  a 
corporation  for  the  purpose  for  which  it 
is  created  is  property  or  its  equivalent, 
a  grant  of  privileges  or  immunities.  Such 
property  rights  when  obtained  may  be  ex- 
ercised undisturbed,  or  may  be  converted 
into  tangible  benefits  at  the  option  of  the 
owner.  The  object  and  purpose  attained 
by  the  formation  of  an  association  often 
leads  to  liberal  concessions  by  the  sov- 
ereignty from  motives  of  public  policy. 
It  is  presumed  that  the  general  public 
will  receive  substantial  benefits  by  the 
state's  munificence.  From  the  very  nature 
of  the  contemplated  project,  the  public  is 
expected  to  receive  the  benefit  either  in 
health,  convenience,  or  welfare,  and  the 
gratuitous  generosity  of  the  sovereign 
power  is  invoked  to  encourage  the  ex- 
ploitation of  vast  commercial  enterprises 
for  the  general  good.  It  must  follow  that 
any  legislative  grant  or  procurement 
within  the  scope  and  power  of  the  legis- 
lative authority  when  consummated  be- 
comes authoritatively  a  vested  property 
right.  The  state,  after  the  contract  is 
completed,  may  do  no  act  in  restraint  or 
impairment  of  the  contract  rights  and 
immunities  which  it  gave.  To  restrict, 
vary,  or  violate  any  such  contractual 
rights  and  obligations  which  may  have 
arisen  is  forbidden  by  this  article,  which 
prohibits  the  enactment  of  any  law  by  a 
state  impairing  the  obligations  of  con- 
tracts. Underground  R.  Co.  v.  New  York, 
(1902)  116  Fed.  956,  affirmed  (1904)  193 
U.  S.  416,  24  S.  Ct.  494,  48  U.  S.  (L.  ed.) 
733.     See  also  the  following  cases: 

Alabama. —  Alabama,  etc.,  R.  Co.  v.  Bur- 
kett,  (1871)  46  Ala,  569. 


Delaware. —  Philadelphia,  etc.,  R.  Co.  v. 
Bowers,  (1873)  4  Houst.  50& 

Illinois. —  Ruggles  v.  People,  (1878)  91 
111.  260.. 

M aine.—  State  v.  Noyes,  (1859)  47  Me. 
189. 

Maryland. —  Chesapeake,  etc.,  Canal  Co. 
v.  Baltimore,  etc.,  R.  Co.,  (1832)  4  Gill. 
&  J.  1. 

Missouri. — Scotland  County  v.  Missouri, 
etc.,  R.  Co.,   (1877)   65  Mo.  123. 

Wisconsin. —  Atty.-Gen.  p.  Chicago,  etc., 
R.  Co.,   (1874)    35  Wis.  425. 

The  modification  of  a  railroad  charter 
in  enlarging  the  time  of  commencing  and 
completing  the  work  is  one  of  those  in- 
cidents to  all  charters  which  comes 
within  the  constitutional  power  of  the 
state  to  exercise,  and  with  due  notice 
of  which  all  its  citizens  must  be  pre- 
sumed to  contract.  Taggart  v.  Western 
Maryland  R.  Co.,  (1866)  24  Md.  563. 
See  also  Agricultural  Branch  R.  Co.  v. 
Winchester,  (1866)   13  Allen  (Mass.)  29. 

Municipal  authorities  cannot  impair. — 
Where  the  rights  of  a  railroad  company 
are  obtained  from  and  fixed  by  legis- 
lative action,  city  authorities  have  no 
right  to  increase  the  burden  imposed  by 
the  legislature  upon  the  railroad.  Hav- 
ing accepted  the  grant  and  built  its  road, 
this-  constituted  a  contract,  and  it  is  not 
in  the  province  of  either  party  by  its 
own  declaration  .to  interpret  the  con- 
tract. Binghamton  v.  Binghamton,  etc., 
R.  Co.,  (1891)  61  Hun  479,  16  N.  Y.  S. 
225. 

Only  taken  by  eminent  domain.— Where 
a  railroad  corporation  has  acquired  by 
purchase  from  the  state  a  contract  right, 
nothing  short  of  the  exercise  of  the 
sovereign  power  of  eminent  domain  by  a 
taking,  accompanied  with  compensation, 
according  to  the  Constitution,  can  defeat 
the  right.  Philadelphia,  etc.,  R.  Co.  v. 
Philadelphia,   (1864)   47  Pa.  St.  325. 

A  charter  of  a  bank,  giving  ordinary 
powers  which  are  supposed  to  be  necessary 
for  the  usual  objects  of  such  association, 
is  a  contract.  Providence  Bank  v.  Bil- 
lings, (1830)  4  Pet.  558,  7  U.  S.  (L.  ed.) 
939.    See  also  the  following  cases: 

Alabama. —  Logwood  v.  Planters',  etc, 
Bank,  (1820)  Minor  23;  Judson  v.  State, 
(1823)    Minor  150. 

Mississippi. — Commercial  Bank  v.  State 
(1846)  6  Smed.  &  M.  599;  Payne  v. 
Baldwin,   (1844)    3  Smed.  &  M.  661. 

North  Carolina. —  Atty.-Gen.  v.  Char- 
lotte Bank,  (1858)  4  Jones  Eq.  287; 
State  v.  Petway,  (1856)  2  Jones  Eq. 
396. 
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Tennessee. —  Union 
(1836)    9  Yerg.  490. 


Bank     v.     State, 


A  ferry  franchise  which  is  granted  and 
has  been  accepted  and  acted  upon  par- 
takes of  the  nature  of  a  contract  which 
is  protected  by  the  constitutional  pro- 
vision. Benson  v.  New  York,  (1850)  10 
Barb.  (N.  Y.)  223. 

The  Indiana  state  board  of  agriculture 

was  a  private  corporation  created  under 
an  Act  entitled  "  An  Act  for  the  encour- 
agement of  agriculture,"  approved  Febru- 
ary 14,  1851.  A  subsequent  Act  of  the 
legislature  passed  in  189 1,  entitled  "An 
Act  abolishing  the  state  board  of  agri- 
culture," transferring  all  its  assets,  lia- 
bilities, and  credits  to  the  state  agricul- 
tural board,  and'  providing  for  the  crea- 
tion of  the  state  agricultural  and  indus- 
trial board,  was  held  to  be  unconstitu- 
tional.   Downing  v.  Indiana  State  Board 


of  Agriculture,   (1891)    129  Ind,  443,  28 
N.  E.  123,  614,  12  L.  R.  A.  664. 

Of  religious  corporations. — The  doctrine 
that  the  charter  of  a  private  corporation 
containing  no  reservation  of  the  right  to 
change  it  is  an  irrevocable  grant,  applies 
to  every  species  of  corporation  except 
those  owned  by  the  state  or  established 
for  governmental  purposes,  and  has  been 
applied  to  religious  corporations.  People 
t\  Reese,   (1882)   27  Hun   (N.  Y.)   483. 


The  right  granted  by  a  constitution 
to  lay  pipes  in  streets  for  supplying  in- 
habitants of  the  city  with  gas,  when  ac- 
cepted and  acted  upon  by  a  corporation 
organized  for  that  purpose,  constitutes  a 
contract  and  vesta  a  property  right,  wh  • 
the  municipality  is  without  power  sub- 
sequently to  impair.  Russell  v.  Sebastian, 
(1914)  233  U.  S.  105,  34  S.  Ct.  517  5S 
U.  S.  (L.  ed.)  912,  Ann.  Gas.  1914C  1282. 


Particular  power  as  connected  with  general  powers. —  Where  general  powers 
are  conferred  and  duties  are  imposed  upon  a  corporation  which,  from  their 
nature  and  essential  character,  presuppose  the  right  to  exert  them  or  the 
duty  to  perform  them  during  a  specified  time  or  in  perpetuity,  and  a  par- 
ticular power  or  right  is  conferred  on  the  corporation  which  has  a  necessary 
relation  thereto  or  an  essential  connection  therewith,  although  such  particu- 
lar power  or  right  may  not  have  expressly  taken  the  form  of  contract  or 
grant  for  a  stated  time  or  in  perpetuity,  nevertheless  such  result  may  he 
implied  by  considering  the  essential  relation  which  the  particular  power 
or  right  granted  bears  to  the  general  powers  and  duties  possessed  and  the 
necessary  connection  between  the  two  for  the  purpose  of  giving  a  common 
duration  to  both. 

Seaboard  Air  Line  Ry.  v.  Raleigh,  (1916)  242  U.  8.  16,  37  S.  Ct.  8,  61  U.  S.  (L.  ed.) 
121. 


ft.  Admission  of  Foreign  Corporation. —  When  a  state  has  induced  a 
corporation  to  enter  it  by  the  granting  of  a  franchise,  which  is  in  the 
nature  of  a  contract,  then  it  is  protected  in  the  enjoyment  thereof  by  the 
clause  prohibiting  any  state  from  passing  a  law  impairing  the  obligation 
of  a  contract. 


Chicago,  etc.,  R.  Co.  v.  Ludwig,  (1907) 
156  Fed.  152,  appeal  dismissed  per  stipu- 
lation, (1900)  215  U.  S.  615,  30  S.  Ct. 
404,  54  U.  S.  (L.  ed.)  350.  See  also 
American  Smelting  Co.  <?.  Colorado, 
(1907)  204  U.  S.  103,  27  S.  Ct.  198, 
51  U.  S.  (L.  ed.)  393,  9  Ann.  Caa. 
978. 


An  act  providing  that  every  foreign 
corporation,  authorized  to  do  business  in 
the  state  (with  certain  exceptions),  shall 
pay  annually  to  a  judge  of  probate  of 
a  county  in  which  it  has  a  resident  agent 
a  franchise  tax  for  the  use  of  the  state, 
and  for  the  amounts  specified,  is  not 
violative  of  article  1,  section  10,  of  the 
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Constitution  of  the  United  States,  nor 
of  the  constitution  of  the  state,  ae  to 
foreign  corporations  which  had  complied 
with  all  previous  laws  before  its  enact- 
ment so  as  to  be  qualified  to  do  bu sir  ess 
in  this  state,  and  had  paid  all  annual 
licenses,  and  all  taxes  on  property  re- 
quired of  corporations  including  the  fran- 
chise. Southern  R.  Co.  v.  Greene,  ( 1909 ) 
160  Ala.  396,  49  So.  404. 

A  state  anti-trust  statute  forbidding 
combinations  to  fix,  regulate  or  control 
prices  and  providing  for  a  forfeiture  of 
a  corporate  charter  or  the  license,  if  a 
foreign  corporation,  for  a  violation  of  the 
law  does  not  violate  section  10  of  article 
I  of  the  Constitution  of  the  United  States 
which  provides  that  no  state  shall  enact 
any  law  which  will  impair  the  obligations 
of  a  contract.  The  court  said:  "Clearly 
that  section  of  the  Constitution  has  no 
application  to  a  license  issued  by  the 
State  to  a  foreign  corporation  to  do  busi- 
ness herein,  for  the  reason  that  when  it 
accepted  the  license,  it  impliedly,  at  least, 
agreed  to  transact  such  business  under 
and  in  obedience  to  the  laws  of  this  State 
in  the  same  manner  as  a  domestic  cor- 
poration should  transact  similar  business, 


and  that  if  it  violated  the  laws  of  the 
State,  when  it  would  thereby  forfeit  its 
rights  to  such  license,  in  the  same  man- 
ner that  the  domestic  corporations  would 
forfeit  their  charter  rights  by  offending 
against  the  laws.  State  v.  Standard  OU 
Co.,  (1909)  218  Mo.  1,  116  S.  W.  902. 

Foreign  corporation  given  power  of 
eminent  domain. —  Where  a  foreign  cor- 
poration has  been  admitted  into  a  state 
and  has  been  given  the  power  of  eminent 
domain,  which  it  has  exercised  to  the 
extent  of  making  expenditures  and  im- 
provements, it  cannot  be  excluded  from 
the  state  as  this  would  be  an  impairment 
of  the  obligation  of  a  contract.  Hagerla 
t?.  Mississippi  River  Power  Co:,  (1913) 
202  Fed.  776. 

A  judgment,  rendered  as  required  by 
statute,  forfeiting  the  right  of  a  foreign 
corporation  to  do  business  in  the  state 
for  violation  of  a  state  statute  against 
monopolies,  does  not  impair  the  obliga- 
tion of  a  contract.  State  v.  Creamery 
Package  Mfg.  Co.,  (1911)  115  Minn.  207, 
132  N.  W.  268,  Ann.  Cas.  1912D  820, 
L.  R.  A.  19 16 A  892. 


When  a  foreign  railroad  corporation  is  permitted  to  construct  and  operate 
its  road  through  territory  in  another  state  upon  prescribed  terms  and  con- 
ditions, the  right  of  the  company  to  enjoy  the  privileges  so  obtained  cannot 
subsequently  be  burdened  with  other  conditions  except  such  as  the  state,  in 
the  exercise  of  its  police  powers  for  purposes  of  taxation,  and  for  other 
public  objects,  may  legally  impose  in  respect  to  business  carried  on  and 
property  situated  within  its  limits. 

New  York,  etc.,  R.  Co.  v.  Pennsylvania,  38  U.  S.  (L.  ed.)  846;  St.  Louis,  etc., 
(1914)    153   U.    S.    642,    14   S.   Ct    952,       R.  Co.  p.  Cross,   (1909)    171  Fed.  480. 


c.  Organized  under  General  Law. —  A  charter  of  a  private  corporation 
organized  under  a  general  law  is  as  inviolable  as  that  of  a  corporation 
organized  under  a  special  charter. 


Miller  v.  State,  (1872)  15  Wall.  478, 
21  U.  S.  (L.  ed.)  98.  See  also  People  v. 
Keese,   (1882)   27  Hun   (N.  Y.)   483. 

A  company,  although  organized  under  a 
general  statute,  may  nevertheless  thereby 
enter  into  and  obtain  a  contract  from  the 
state  which  may  be  of  such  a  nature  that 
it  can  only  be  altered  in  case  power  to 
alter  was,  prior  thereto,  provided  for  in 
the  constitution  or  legislation  of  the  state. 
Stanislaus  County  v.  San  Joaquin,  etc., 
Canal,  etc.,  Co.,  (1904)  192  U.  S.  206, 
24  S.  Ct.  241,  48  U.  S.  (L.  ed.)  406. 


The  organization  of  a  company  under 
a  general  state  railroad  and  tunnel  law, 
and  a  mere  compliance  with  the  provisions 
of  a  general  railroad  law  requiring  the 
filing  of  a  map  and  profile  of  the  pro- 
posed route,  could  not  give  an  exclusive 
right  to  the  occupancy  of  the  space  in- 
cluded in  such  map  and  profile  as  against 
the  state,  nor  were  such  contract  rights 
acquired  as  could  be  impaired  by  the 
construction  of  a  municipal  board  of  a 
tunnel  occupying  part  of  the  route  mapped 
out.  Underground  R.  Co.  v.  New  York, 
(1904)  193  U.  S.  423,  24  S.  Ct.  494,  48 
U.  S.  (L.  eo\)  733. 
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Reorganization  by  purchaser  at  fore- 
closure.—  A  general  railroad  law,  making 
provision  for  the  creation  of  a  new  cor- 
poration upon  the  reorganization  of  a 
railroad  by  the  purchaser  at  a  foreclosure 


sale,  does  not  constitute  a  contract  pro- 
tected by  the  Constitution.  Grand  Rapids, 
etc.,  R.  Co.  v.  Osborn,  (1904)  193  U.  S. 
28,  24  S.  Ct.  310,  48  U.  S.  (L.  ed.)  598. 


d.  Chaster  Granted  by  Territorial  Governments. 


Charters  granted  by  territorial  govern- 
ments are  contracts  protected  by  the  Con- 
stitution of  the  United  States.    People  v. 


Marshall,    (1844)    6  111.   672.     See   also 
Territory  v.  Reyburn,  (1860)  1  Kan.  558. 


6.  Subject  to  Reasonable  Regulations. —  Corporations  are  impliedly 
subject  to  such  reasonable  regulations  in  respect  to  the  general  conduct  of 
their  affairs  as  the  legislature  may  from  time  to  time  prescribe,  which  do 
not  interfere  with  the  substantial  enjoyment  of  privileges  conferred  and 
serve  only  to  secure  the  ends  for  which  the  corporation  was  created. 


Bowlby  v.  Kline,  (1902)  28  Ind.  App. 
659,  63  N.  E.  723. 

Distinction  between  powers  secured  by 
contract  and  mere  endowments  of  exist- 
ence.—  The  former  are  the  property  of 
corporations  of  which  they  cannot  be  de- 
prived without  just  compensation;  the 
latter  are  elements  of  existence,  imparted 
to  them  by  the  law  of  their  being,  and 
are  held  by  them  like  the  natural  rights 
of  the  natural  person,  subject  to  be  con- 
trolled and  modified  by  the  legislature, 
the  same  as  it  may  control  and  modify 
the  natural  endowments  of  the  natural 
person.  It  may  not  be  easy  at  all  times 
to  distinguish  between  those  rights  which 
are  secured  by  the  contract  contained  in 
their  charter,  and  those  powers  which  are 
conferred  upon  them  as  capacities  or  ele- 
ments of  their  being.  Indeed,  the  judicial 
mind  has  not  to  any  great  extend  been 
led  to  inquire  into  this  distinction,  but 
it  has  been  mostly  occupied  in  defending 
and  maintaining  those  rights  which  are 
secured  by  what  is  called  this  legisla- 
tive contract,  and  it  has  required  all  the 
weight  of  the  judicial  department  of  the 
government  to  protect  these  rights  against 
the  encroachments  which  have  been  some- 
times attempted  by  the  strong  arm  of  the 
legislature.  While  we  must  be  unyielding 
in  resistance  to  such  encroachments  when- 
ever attempted,  we  must  not  forget  that 
these  artificial  beings  must  be  subject  to 
government  and  subordinate  to  legisla- 
tion, precisely  the  same  as  an  individual 
or  natural  person.  Bank  of  Republic  v. 
Hamilton  County,   (1858)   21  111.  59. 

For  their  better  government. —  Nor 
does  the  grant  of  private  charters  by  the 
state  at  all  affect  the  right  of  the  legis- 
lature to  enact  general  laws  for  the  better 
government  of  corporations  and  the  regu- 


lation of  their  rights  and  franchises,  pro- 
vided it  does  not,  under  the  pretense  of 
regulating,  substantially  impair  the  rights 
themselves.  Ward  ».  Farwell,  (1881)  97 
111.  608. 

Subjecting  property  to  payment  of 
debts. —  The  power  of  a  legislature  to  sub- 
ject the  property  of  a  corporation  to  the 
payment  of  its  debts  is  undeniable.  The 
exercise  of  such  a  power  would  not  be  an 
impairment  of  the  obligation  of  the  con- 
tract between  the  state  and  the  corpora- 
tion. Louisville,  etc.,  Turnpike  Road  Co. 
v   Ballard,  (1859)  2  Met.  (Ky.)   165. 

Rendering    franchise    less    lucrative. — 

There  is  no  implied  contract  between  a 
state  and  a  corporation  that  there  shall 
be  no  change  in  the  laws  existing  at  the 
time  of  the  incorporation  which  shall 
render  the  use  of  the  franchise  more 
burdensome  or  less  lucrative,  any  more 
than  there  is  between  the  state  and  an 
individual  that  the  laws  existing  at  the 
time  of  the  acquisition  of  property  shall 
remain  perpetually  in  force.  Drady  v. 
Des  Moines,  etc.,  R.  Co.,  (1881)  57  la. 
393,  10  N.  W.  754.  See  also  Rodemacher 
v.  Milwaukee,  etc,  R.  Co.,  (1875)  41  la. 
297. 

In  the  absence  of  reserved  power  legis- 
latures have  no  authority  to  violate, 
destroy,  or  impair  chartered  rights  and 
privileges,  or  power  over  corporations,  ex- 
cept such  as  they  possess  oy  virtue  of 
their  legislative  authority  over  persons 
and  property  generally.  It  is  obvious 
that  this  reserved  power  does  not,  in  any 
sense,  constitute  a  condition  of  the  grant, 
and  cannot  have  effect  as  such,  but  is 
simply  a  power  to  put  an  end  to  the  con- 
tract, with  such  effect  upon  the  rights 
of  the  parties  thereto  as  the  law  ascribes 
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to  it.  People  v.  O'Brien,  (1888)  111 
N.  Y.  1,  18  N.  E.  692,  7  Am.  St.  Rep. 
684,  2  L  R.  A.  255,  affirming  (1887)  45 
Hun  519,  10  N.  Y.  St.  Rep.  596. 

Corporations  invested  with  franchises 
to  be  exercised  to  subserve  the  public  in- 
terest,   deriving   their    powers   by    grant 


directly  from  the  public,  are  clearly  sub- 
ject to  public  control,  in  respect  to  the 
terms  upon  which  their  franchises  are  to 
be  exercised,  unless  they  are  protected  by 
their  charters  from  such  interference. 
State  v.  Columbus  Gas  Light,  etc.,  Co., 
(1878)  34  Ohio  St.  572. 


/.  Dissolution  op  Corporation. —  A  private  corporation  may  be  dis- 
solved by  the  legislature  or  by  judicial  sentence,  and  such  dissolution  does 
not  impair  the  obligation  of  contracts  with  creditors  any  more  than  the 
death  of  an  individual  impairs  the  obligation  of  his  contracts.  The  obliga- 
tion survives,  and  the  creditors  may  enforce  their  claims  against  any  prop- 
erty belonging  to  the  corporation,  and  every  creditor  is  presumed  to  con- 
tract with  reference  to  the  possibility  of  the  dissolution  of  the  corporate 
body. 


Mumma  v.  Potomac  Co.,  (1884)  8  Pet. 
281,  8  U.  S.   (L.  ed.)   945. 

Where  the  charter  possesses  all  the 
features  of  a  contract,  the  legislature  is 
without  power  to  repeal  it,  and  an  act 
which  operates  to  repeal  the  charter  is 
unconstitutional.  Carondelet  Canal,  etc., 
Co.  r.  Tedesco,   (1885)    37  La.  Ann.  100. 

Where  the  charter  of  a  banking  cor- 
poration, containing  no  reservation  of  the 
power  to  repeal,  is  repealed,  the  constitu- 
tional provision  is  violated.  Michigan 
State  Bank  v.  Hastings,  (1844)  1  Dougl. 
(Mich.)  225. 

Repealing  charters  of  unorganized  cor- 
porations.—  A  constitutional  provision 
declaring  the  repeal  of  all  charters  under 
which  a  bona  fide  organization  had  not 
taken  place  and  business  been  begun  is 
valid.  Chincleclamouche  Lumber,  etc.,  Co. 
©.  Com.,  (1882)  100  Pa.  St.  438.  ' 

Where  a  corporation  is  subjected  to  a 
total  forfeiture  subsequent  to  the  charter, 
for  a  cause  which,  under  the  charter,  was 
only  a  ground  of  partial  forfeiture,  the 
subsequent  act  violates  the  obligation  of 
the  contract.  If  the  subsequent  act  adds 
a  new  and  additional  term  to  the  contract 
and  imposes  a  forfeiture  of  the  franchise 
for  the  violation  thereof,  such  an  act  is 
unconstitutional.  People  v.  Jackson,  etc., 
Plank  Road  Co.,  (1861)  9  Mich.  285, 
per  Christiancy  and  Campbell,  JJ. 

Disposition  of  assets. — A  repeal  of  a 
charter  does  not  of  itself  violate  or  im- 

Sair  the  obligations  of  any  contract  which 
\ie  corporation  has  entered  into.  But  the 
legislature  cannot  establish  such  rules  in 
regard  to  the  management  and  disposition 
of  the  assets  of  the  corporation,  that 
the    avails    shall    be    diverted    from,    or 


divided  unfairly  and  unequally  among, 
the  creditors,  and  thus  impair  the  obliga- 
tion of  contracts,  or  that  the  portion  of 
the  avails  which  belong  to  the  stockhold- 
ers shall  be  sequestered  and  diverted  from 
the  owners,  and  thus  injure  vested  rights. 
Lothrop  r.  Stedman,  (1875)  13  Blatchf. 
(U.  S.)    134,  15  Fed.  Cas.  No.  8,519. 

A  Massachusetts  statute  which  pro- 
vided "that  all  bodies  corporate  or  pol- 
itic, which  now  are  or  hereafter  may  be 
established,  and  whose  powers  would  ex- 
pire, either  by  express  limitation  in  their 
charters  of  incorporation,  or  otherwise, 
shall  be,  and  they  hereby  are,  continued 
bodies  corporate  and  politic,  for  the  term 
of  three  years  from  and  after  the  day 
on  which  their  powers  would  expire,  as 
aforesaid,  for  the  purposes  of  prosecuting 
and  defending  all  suits  which  now  are  or 
may  hereafter  be  instituted,  and  of  en- 
abling such  bodies  corporate  and  politic 
gradually  to  settle  and  close  their  con- 
cerns and  divide  their  capital  stock;  but 
not  for  the  purpose  of  continuing  the 
business  for  whicn  such  bodies  corporate 
and  politic  have  been  or  may  be  estab- 
lished," was  held  to  be  constitutional. 
Foster  v.  Essex  Bank,  (1819)  16  Mass. 
245. 

The  charter  waa  not  dissolved  by  the 
Revolution. —  "By  the  Revolution  the 
duties,  as  well  as  the  powers,  of  govern* 
ment  devolved  on  the  people  of  New 
Hampshire.  It  is  admitted  that  among 
the  latter  was  comprehended  the  trans- 
cendent power  of  parliament  as  well  as 
that  of  the  executive  department.  It  is 
too  clear  to  require  the  support  of  argu- 
ment, that  all  contracts  and  rights  re- 
specting property  remained  unchanged  by 
the  Revolution.  The  obligations,  then, 
which    were   created    by   the    charter   to 
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Dartmouth  College,  were  the  same  in 
the  new  that  they  had  been  in  the  old 
government.  The  power  of  the  govern- 
ment was  also  the  same.  A  repeal  oi  this 
charter  at  any  time  prior  to  the  adoption 
of  the  present  Constitution  of  the  United 
States  would  have  been  an  extraordinary 
and  unprecedented  act  of  power,  but  one 
which  could  have  been  contested  only  by 


the  restrictions  upon  the  legislature,  to 
be  found  in  the  constitution  of  the  state. 
But  the  Constitution  of  the  United  States 
has  imposed  this  additional  limitation, 
that  the  legislature  of  a  state  shall  pass 
no  act  'impairing  the  obligation  of  con- 
tract*/" Dartmouth  College  v.  Wood- 
ward, (1819)  4  Wheat  651,  4  U.  S.  (L. 
ed.)   629,  reversing  (1817)    1  N.  H.  111. 


g.  Absolving  Individual  Liability  bt  Incorporation. —  When  a  con- 
tract has  been  made  with  individuals  formed  into  a  company  by  articles 
of  association,  it  is  not  competent  for  the  state,  by  an  act  of  incorporation, 
to  absolve  them  from  individual  liability  without  the  consent  of  all  parties  to 
the  contract. 

Witmer  v.  Schlatter,  (1830)  2  Rawie  (Pa.)  363. 


ft.  Power  to  Amend  Charters — (1)  In  General. —  The  legislature  can 
alter  the  charter  of  a  corporation  with  the  assent  of  all  the  corporators. 
That  assent  may  be  manifested  in  at  least  three  ways;  (1)  by  asking  the 
legislature  to  make  the  alteration  or  amendment ;  (2)  by  expressly  accept- 
ing an  amendment  enacted  without  request;  (3)  by  acting  upon,  and 
acquiescing  in,  an  amendment  enacted  without  request. 


Smead  v.  Indianapolis,  etc.,  R.  Co., 
(1858)  11  Ind.  104.  See  also  Ehrenzeller 
v.  Union  Canal  Co.,  (1829)  1  Rawle  (Pa.) 
181;  Woodfork  c.  Union  Bank,  (1866) 
3  Coldw.    (Tenn.)    488. 

Even  if  there  is  no  reserved  power  to 
amend  the  charter  of  a  corporation,  still 
if  the  amendment  is  made  by  the  state 
and  accepted  by  the  corporation,  it  is 
valid.  Phinney  v.  Sheppard,  etc.,  Hos- 
pital,  (1808)   88  Md.  633,  42  Atl.  58 

Substantive  alterations  are  not  to  be 
taken  as  parcel  of  a  private  charter,  with- 
out the  previous  concurrence  of  the  cor- 
porators, manifested  in  some  way  recog- 
nized by  the  law.  Unless  so  sanctioned, 
they  are  esteemed  as  unauthorized  inter- 
ferences with  a  solemn  compact  between 
the  public  and  the  individuals  composing 
the  corporation ;  and,  therefore,  obnoxious 
to  the  constitutional  prohibition  touch- 
ing the  obligation  of  contracts.  Com.  v. 
Cullen,   (1850)   13  Pa.  St.  138. 

The  charter  of  a  corporation  designed 
for  the  accomplishment  of  a  particular 
object  through  the  investment  of  the  funds 
of  private  individuals,  if  fairly  obtained, 
is  a  contract,  at  least  after  interests  have 
become  vested  under  it,  which  the  legis- 
lature cannot  substantially  impair  with- 
out violating  the  Constitution  of  the 
United  States.  It  cannot,  therefore,  make 
compulsory    amendments,    materially    af- 


fecting rights  under  such  charters.  Smead 
v.  Indianapolis,  etc.,  R.  Co.,  (1858)  11 
Ind.  104. 

The  rule  forbidding  the  amendment  or 
repeal  of  charters  granted  to  private  cor- 
porations rests  upon  the  theory  that 
vested  rights  will  be  destroyed,  and  the 
obligations  of  a  contract  impaired,  by  the 
amendment  or  repeal.  At  the  foundation 
of  the  rule  is  the  assumption  that  the 
charter  is  a  contract.  With  the  fall  of 
this  assumption  falls  the  rule.  This  as- 
sumption must  fall  unless  there  be  pres- 
ent the  elements  of  a  contract.  The 
absence  of  these  elements  saps  the  founda- 
tion which  alone  gives  support  to  the 
rule.  Cincinnati,  etc,  R.  Co.  v.  Clifford, 
(1887)   113  Ind.  460,  15  N.  E.  524. 

Contract  between  corporation  and  mem- 
bers.—  The  contract  between  the  members 
of  a  corporate  body  and  the  corporation 
is  protected  by  the  constitutional  pro- 
vision, and  the  legislature  has  no  right 
or  power  to  confer  the  authority  upon 
the  stockholders  of  the  corporation  own- 
ing more  than  half  of  the  stock  to  accept 
an  amendment  to  the  charter.  Xew  Or- 
leans, etc.,  R.  Co.  v.  Harris,  (1854)  27 
Miss.  517. 

A  corporation  may  surrender  its  charter 
and  accept  a  new  one  with  other  and  dif- 
ferent provisions.  Atty.-Gen.  v.  Society, 
etc.,   (1859)    10  Rich.  Eq.   (S.  C.)   604. 


Abt.  I,  SEC.  10] 


CONSTITUTION 


1005 


Charter  and  amendment  passed  at  same 
session.— After  vested  rights  have  been 
acquired  the  charter  of  a  corporation  can- 
not be  so  amended  as  to  impair  those 
rights,  unless  the  power  to  repeal  is  ex- 
pressly reserved;  but  where  the  original 
and  amendatory  acts  are  both  passed  at 
the  same  session,  with  an  interval  of 
short  duration  between,  and  there  is  no 
acceptance  of  the  provisions  of  the  orig- 
inal Act,  nor  any  rights  acquired  during 
the  interval,  the  amendatory  Act  is  valid. 


Cincinnati,  etc.,  R.  Co.  v.  Clifford,  (1887) 
113  Ind.  460,  15  N.  E.  524. 

Not  when  contracts  with  third  persona 
violated. —  A  court  of  equity  in  certain 
cases  will  enjoin  a  corporation  not  to 
proceed  under  an  amendment  to  their 
charter  passed  by  their  assent,  as  where 
the  effect  would  be  to  enable  the  cor- 
poration to  violate  their  contracts  with 
third  persons.  Pennsylvania  College 
Cases,  (1871)  13  Wall.  219,  20  U.  S. 
(L.  ed.)  550. 


(2)  Reserved  Power  to  Amend  or  Repeal  Charters  —  (a)  In  General — 
No  question  can  arise  as  to  the  impairment  of  the  obligation  of  a  contract 
when  a  corporation  has  accepted  all  of  its  corporate  powers  subject  to  the 
reserved  power  of  the  state  to  modify  its  charter  and  to  impose  additional 
burdens  upon  the  enjoyment  of  its  franchise. 


Sioux  City  St.  R.  Co.  v.  Sioux  City, 
(1891)  138  U.  S.  108,  11  S.  Ot.  226,  34 
U.  S.  (L.  ed.)  898,  affirming  (1889)  78 
la.  367,  43  N.  W.  224.  See  also  the  fol- 
lowing cases: 

United  States. —  Ramapo  Water  Co.  c. 
New  York,  (1915)  236  U.  S.  579,  35  S. 
Ct  442,  59  U.  S.  (L.  ed.)  731;  Missouri 
Pac.  R.  Co.  v.  Kansas,  (1910)  216  U.  S. 
262,  30  S.  Ct.  330,  54  U.  S.  (L.  ed.)  472; 
Seattle,  etc.,  R.  Co.  v.  Seattle,  (1911) 
190  Fed.  75. 

Alabama. —  Mobile,  etc.,.  R.  Co.  0. 
Steiner,  (1878)  61  Ala.  559. 

Louisiana. —  New  Orleans  v.  St.  Anna's 
Asylum,  (1879)   31  La.  Ann.  292. 

Pennsylvania. —  Chincleclamouche  Lum- 
ber, etc.,  Co.  r.  Com.,  (1882)  100  Pa  St. 
444;  Com.  r.  Fayette  County  R.  Co., 
(1867)  55  Pa,  St.  454. 

Rhode  Island. —  State  c.  Brown,  etc., 
Mfg.  Co.,  18  R.  I.  16,  25  Atl.  246,  17  L. 
R.  A.  856. 

Tennessee. —  Ferguson  v.  Miners',  etc, 
Bank,  (1856)  3  Sneed  609. 

Yirytma.;— Robinson  r.  Gardiner,  (1868) 
18  Gratt.  509. 

Wisconsin. —  West  Wisconsin  R.  Co.  «. 
Trempealeau  County,  (1874)  35  Wis. 
257. 

A  charter  is  a  contract  between  the 
state  and  the  corporators,  and  the  cor- 
poration takes  the  grant  subject  to  the 
limitations  which  are  contained  in  the 
act  of  incorporation.  If  no  power  of  re- 
peal is  to  be  reserved,  none  can  be  exer- 
cised; but,  when  the  charter  itself  or  a 
general  statute  provides  that  the  charter 
is  subject  to  repeal  by  the  legislature,  at 
its  pleasure,  without  restrictions  or  con* 


ditions  limiting  the  power  of  repeal,  the 
legislature  has  the  right  to  exercise  its 
power  summarily,  and  at  will,  and  its 
action,  being  a  legislative  and  not  a  ju- 
dicial act,  cannot  be  reviewed  by  the 
courts,  unless  it  should  exercise  its  power 
so  wantonly  and  causelessly  as  palpably 
to  violate  the  principles  of  natural  jus- 
tice, and,  in  such  case,  a  repeal,  like  other 
legislative  acts  which  do  thus  palpably 
violate  the  principle  of  natural  jus- 
tice, may  be  reviewed  by  the  courts. 
Lothrop  t>.  Stedman,  (1875)  13  Blatchf. 
(U.   S.)    134,   15   Fed.  Cas.  No.   8,519. 

Foreign  corporations. —  When  a  foreign 
corporation  enters  a  state  and  accepts 
privileges  granted  by  the  statute  regulat- 
ing its  admission,  it  is  subject  to  the 
same  limitations,  under  a  constitutional 
provision,  as  domestic  corporations.  Ivy 
v.  Western  Union  Tel.  Co.,  (1908)  165 
Fed.  667. 

The  power  to  grant  an  irrepealable  right 
by  a  compromiae  agreement  depends  on 
the  existence  of  the  authority  to  make 
such  grant  by  original  action.  Northern 
Cent.  R.  Co.  v.  Maryland,  (1902)  187 
U.  S.  267,  23  S.  Ct.  62,  47  U.  S.  (L.  ed.) 
167,  affirming  (1901)  93  Md.  737,  51  Atl. 
1108. 

The  mere  form  adopted  by  the  legis- 
lature in  conferring  a  right  on  a  corpora- 
tion cannot  be  controlling,  for  if  it  were 
so  the  provisions  of  a  state  constitution 
inhibiting  the  granting  of  an  irrepealable 
charter,  instead  of  being  commanding  and 
prohibitive,  would  merely  be  precatory 
and  advisory.  Northern  Cent.  R.  Co.  r. 
Maryland,  (1902)  187  U.  S.  269,  23  S.  Ct. 
62,  47  U.  S.  (L.  ed.)  167,  affirming 
(1901)  93  Md.  737,  51  Atl.  1108. 
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To  be  exercised  by  state  alone. —  The 

object  and  purpose  of  the  reserved  power 
of  the  state  to  alter,  modify,  or  repeal 
corporate  charters  is  a  reservation  to  the 
state  for  the  benefit  of  the  public,  to  be 
exercised  by  the  state  only,  and  cannot 
be  extended  to  giving  a  power  to  one  part 
of  the  corporators  as  against  another 
which  they  did  not  have  before.  Zabriskie 
v.  Hackensack,  etc,  R.  Oo.,  (1867)  18 
N.  J.  Eq.  178. 

By  a  constitutional  convention.—  When 
the  general  assembly  has  the  reserved 
power  to  alter  or  amend  the  charter  of  a 
corporation,  the  power  to  modify  the 
charter  may  be  exercised  by  a  constitu- 
tional convention.  Pennsylvania  R.  Co.  v. 
Duncan,  (1886)  111  Pa.  St.  361,  5  Atl. 
742.  See  also  Matter  of  Reciprocity 
Bank,  (1860)  22  N.  Y.  9. 

Legislature  to  determine  when  right  to 
be  exercised. —  Where  the  state  has  re- 
served power  to  amend,  alter,  or  repeal, 
a  charter  whenever  the  public  good  may 
require,  the  legislature  is  the  proper  tri- 
bunal to  decide  when  the  right  should  be 
exercised.  State  v.  Miller,  (1863)  30 
N.  J.  L.  368. 

Repeal  or  amend  Act  giving  additional 
powers. —  The  right  to  repeal,  alter,  or 
amend  an  Act  upon  which  a  company  de- 
pends for  its  existence  must  embrace  the 
right  to  repeal  or  amend  a  subsequent 
Act  which  merely  conferred  upon  the  com- 
pany additional  powers.  Marion  Tp. 
Gravel  Road  Co.  v.  Sleeth,  (1876)  53 
Ind.  35. 

It  has  the  negative  effect  of  preventing 
the  statute  of  incorporation  being  ex- 
empted by  the  contract  clause  from  the 
legislative  power  of  amendment  and  re- 
peal, and  putting  it  on  an  equality  with 
other  statutes  that  are  not  contracts,  and 
are  subject  to  that  power.  By  not  giving 
it  a  superior  position,  the  legislature 
leave  it  on  that  level  of  subjection.  The 
reserved  power  of  amendment  and  repeal 
is  not  anything  more  than  the  legislature 
would  have  had  without  a  reservation, 
if  statutes  of  incorporation  had  been  held 
to  be  possessed  of  the  ordinary  amenable 
and  repealable  quality  of  other  statutes. 
With  a  reservation  of  that  power,  an 
Act  of  incorporation,  regarded  as  a  grant, 
is  an  alterable  and  revocable  grant,  a 
gift  or  conveyance  of  something,  a  part 
or  the  whole  of  which  the  grantor  can, 
without  the  grantee's  consent,  take  back 
or  destroy.  Ashuelot  R.  Oo.  v.  Elliott, 
(1878)  58  N.  H.  451. 

Substitution     of     new     charter. —  The 

powor  of  the  legislature  has  its  limits. 
The  legislature  cannot  impose  a  new  char- 
ter and  oblige  the  stockholders  to  accept 


it.  It  can  alter  or  modify  an  old  one; 
but  the  power  to  alter  or  modify  anything 
can  never  be  held  to  imply  a  power  to 
substitute  a  new  thing  entirely  different 
Zabriskie  v.  Hackensack,  etc.,  R.  Co., 
(1867)  18  N.  J.  Eq.  178. 

When  germane  to  objects  of  corpora- 
tion,—  Where  in  conferring  corporate 
power  upon  a  company  the  legislature  ex- 
pressly reserves  the  right  to  alter  or 
amend  its  charter  at  pleasure,  this  reser- 
vation becomes  a  part  of  the  contract  be- 
tween the  state  and  the  corporators,  and 
the  exercise  of  it  in  no  manner  impairs 
the  obligation  of  the  contract.  And  the 
legislature  may  make  the  alteration  as 
lawful  by  the  substitution  of  a  new  char- 
ter as  by  an  amendment  of  the  old  charter, 
provided  such  substituted  charter  is  ger- 
mane and  necessary  to  the  objects  and 
purposes  for  which  the  company  was  or- 
ganized. Sprigg  v.  Western  Tel.  Co., 
(1877)  46  Md.  67. 

The  power  to  withdraw  an  entire  fran- 
chise granted,  necessarily  includes  the 
power  to  modify  it>  or  to  restrict  the  ex- 
ercise of  it.  West  End,  etc.,  St.  R.  Co.  v. 
Atlanta  St.  R.  Co.,    (1873)    49  Ga.   151. 

Without  consent. —  Where  the  right  of 
the  legislature  to  alter,  amend,  or  repeal 
the  charters  of  corporations  is  absolute, 
and  not  dependent  upon  their  consent,  it 
is  immaterial  whether  such  consent  has 
been  given  or  not  Worcester  f?.  Norwich, 
etc.,  R.  Co.,  (1871)  109  Mass.  103. 

Where  the  right  to  alter  a  charter  is 
reserved  by  the  legislature  the  assent  of 
the  corporation  is  not  necessary  to  give 
validity  to  a  legislative  alteration  of  the 
charter.  Hyatt  t>.  Whipple,  (1862)  37 
Barb.  (N.  Y.)  595. 

The  power  most  be  held  to  be  limited 
to  thig  extent.  The  legislature  may  cer- 
tainly repeal  the  charter  of  any  bank,  but 
it  cannot  compel  a  bank  to  accept  an 
amendment  or  modification  of  its  charter. 
Nor  is  any  such  amendment  or  modifica- 
tion of  its  charter  binding  upon  the  bank 
without  its  acceptance.  Banks  are  pri- 
vate corporations,  created  by  a  charter,  or 
act  of  incorporation  from  the  government, 
which  is  in  the  nature  of  a  contract,  and 
therefore,  in  order  to  complete  the  crea- 
tion of  such  corporations,  something  more 
than  the  mere  grant  of  a  charter  is  re- 
quired; that  is,  in  order  to  give  to  the 
charter  the  full  force  and  effect  of  an  ex- 
ecuted contract,  it  must  be  accepted, 
lea  ton  v.  Old  Dominion  Bank,  (1872)  21 
Gratt.  (Va.)  693. 

A  power  existing  in  the  legislature  by 
virtue  of  a  reservation  only,  could  not  be  • 
made  the  foundation  of  an  authority  to 
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do  that  which  is  expressly  inhibited  by 
the  Constitution,  or  afford  the  basis  of  a 
claim  to  increase  jurisdiction  over  the 
lives,  liberty,  or  property  of  citizens  be- 
yond the  scope  of  express  constitutional 
power.  People  v.  O'Brien,  (1888)  111 
N.  Y.  1,  18  Atl.  692,  7  Am.  St.  Rep.  684, 
2  L.  R.  A.  255,  affirming  (1887)  45  Hun 
519,  10  N.  Y.  St.  Rep.  596. 

The  extent  to  which  this  reserved  power 
may  be  exercised  has  not  been  distinctly 
adjudged.  It  need  not  be  claimed  to  be 
without  limit,  or  .that  it  may  be  capri- 
ciously or  wantonly  exercised,  but  it  may 
safely  be  affirmed  that  it  may  be  exercised 
in  all  cases,  and  to  any  extent,  to  carry 
out  the  original  purposes  of  the  incorpora- 
tion, and  to  secure  the  due  administration 
of  justice  in  regard  to  the  rights  of  the 
creditors  of  the  corporation  and  the 
proper  distribution  of  its  assets.  Hyatt  v. 
McMahon,   (1857)   25  Barb.   (N.  Y.)   468. 

As  to  exemption  from  taxation. —  A 
special  statute  authorizing  a  city  to  es- 
tablish a  waterworks  system  and  provid- 
ing that  "said  reservoir  or  reservoirs, 
machinery,  pipes,  mains,  and  appurte- 
nances, with  the  land  upon  which  they  are 
situated,  shall  be  and  remain  forever  ex- 
empt from  state,  county,  and  city  tax," 
dia  not  tie  the  hands  of  the  state  so  that 
it  could  not,  by  legislation,  withdraw 
such  exemption  and  subject  the  property 
to  taxation,  when,  at  the  time  of  the  en- 
actment of  the  special  statute,  there  was 
an  existing  general  statute  which  provided 
that  all  statutes  "  shall  be  subject  to 
amendment  or  repeal  at  the  will  of  the 
legislature,  unless  a  contrary  intent  be 
therein  plainly  expressed."  Covington  v. 
Kentuckv,  (1899)  173  U.  S.  231,  19  S.  Ct. 
383,  43  *U.  S.  (L.  ed.)  679.  See  also 
Louisville  Water  Co.  t\  Kentucky,  (1898) 
170  U.  S.  127,  18  S.  a.  671,  42  U.  S. 
(I*  ed.)  875.  And  see  the  following 
cases: 

United  States. —  Citizens'  Sav.  Bank  v. 
Owensboro,  (1899)  173  U.  S.  644,  19  S. 
Ct.  530,  571,  43  U.  S.  (L.  ed.)  840, 
affirming,  in  part,  (1897)  102  Ky.  174, 
39  S.  W.  1030,  44  L.  R.  A.  825;  Stone  v. 
Bank  of  Commerce,  (1899)  174  U.  S. 
419,  19  S.  Ct.  747,  43  U.  S.  (L.  ed.)  1028; 
Fidelity  Trust,  etc.,  Co.  t\  Louisville, 
(1899)  174  U.  S.  429,  19  S.  Ct.  875,  43 
U.  S.  (L.  ed.)  1034;  Louisville  Third  Nat. 
Bank  v.  Stone,  (1899)  174  U.  S.  432,  19 
S.  Ct.  874,  43  U.  S.  (L.  ed.)  1035;  De- 
posit Bank  v.  Owensboro,  173  U.  S.  662, 
19  S.  Ct.  875,  43  U.  S.  (L.  ed.)  850; 
Farmers',  etc.,  Bank  v.  Owensboro,  ( 1899 ) 
173  U.  S.  663,  19  S.  Ct.  875,  43  U.  S. 
(L.  ed.)  850;  Louisville  Water  Co.  v. 
Clark,  (1892)  143  U.  S.  12,  12  S.  Ct. 
346,  36  U.  S.  (L.  ed.)  55,  affirming 
(1890)    90  Ky.  515,  U  S,  W.  502. 


ftew  Jersey.— State  v.  Miller,  (1863) 
30  N.  J.  L.  368;  State  v.  Railroad  Tax- 
ation,   (1874)    37  N.  J.  L.  228. 

Pennsylvania. —  Jones,  etc.,  Mfg.  Co.  r. 
Com.,  (1871)  69  Pa.  St.  138;  Union  Imp. 
Co.  v.  Com.,  (1871)  69  Pa,  St.  143; 
Iron  City  Bank  v.  Pittsburgh,  (1860)  37 
Pa.  St.  340. 

Privilege  tawes,  being  taxes  on  prop- 
erty, are  subject  to  constitutional  limita- 
tions, and  their  exemption  in  the  charter 
of  a  corporation  is  equally  repealable  as 
that  of  ad  valorem  taxes/  Gulf,  etc.,  R. 
Co.  v.  Hewes,  (1901)  183  U.  S.  77,  22 
S.  Ct.  26,  46  U.  S.   (L.  ed.)   86. 

Purchase  of  corporate  property  at  fore- 
closure sale. —  When  the  property  of  a 
railroad  company  is  sold  under  foreclos- 
ure and  purchased  by  a  company  organ- 
ized under  a  general  law  regulating 
mortgages  by  corporations  and  sales 
thereunder,  if  a  charter  privilege  of  the 
original  company  passed  by  the  sale  to 
the  purchaser,  it  would  be  subject  to  a 
provision  of  the  state  constitution  in 
Force  at  the  time  of  the  sale,  that  "All 
general  laws  and  special  acts  passed  pur- 
suant to  this  section  may  be  altered  from 
time  if*  time,  or  repealed."  Matthews  t\ 
North  Carolina,    (1899)    97  Fed.  402. 

Regulating  payment  of  employees. — 
Where  a  corporation  was  chartered  by  an 
Act  which  was  made  subject  to  the  pro- 
vision that  acts  of  incorporation  might  be 
amended  or  repealed  at  the  will  of  the 
general  assembly,  it  was  held  that  an  Act 
which  was  subsequently  passed  requiring 
manufacturing  corporations  to  pay  their 
employees  weekly  was  an  amendment  to 
the  corporation's  charter,  and  was  con- 
stitutional. State  v.  Brown,  etc.,  Mfg. 
Co.,  18  R.  I.  16,  25  Atl.  246,  17  L.  R.  A. 
856. 

Authorizing     reduction     of     capital. — 

Where  the  legislature  has  reserved  the 
power  to  amend  or  repeal  a  corporate 
charter,  a  statute  which  is  subsequently 
passed,  which  authorizes  the  company  to 
reduce  the  capital  on  consent  of  a  certain 
majority  of  the  stockholders,  is  not  un- 
constitutional. Joslyn  v.  Pacific  Mail 
Steamship  Co.,  (1872)  12  Abb.  Pr.  N.  S. 
(N.  Y.)   329. 

Affecting  liability  of  stockholders.— 
Where  the  general  banking  law  of  a  state 
reserved  to  the  legislature  the  power  to 
alter  or  repeal  it  at  any  time,  an  amend- 
ment to  the  constitution  which  provided 
that  the  stockholders  in  every  corporation 
and  joint  stock  association  for  banking 
purposes,  issuing  bank  notes  after  Jan. 
1,  1850,  should  be  individually  responsible, 
was  held  to  be  constitutional,  though  the 
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articles  of  Association  of  the  bank  in- 
corporated under  the  general  law  pro* 
vided  that  the  shareholders  should  not 
be  individually  liable.  Oliver  Lee,  etc., 
Bank's  Application,  (1860)  21  X.  Y.  9. 
See  also  Close  v.  Nove,  (1893)  2  Misc. 
226,  23  N.  Y.  S.  751." 

The  reserved  power  may  be  exercised, 
not  only  to  alter  the  contract  as  it  exists 
between  the  state  and  the  corporate  en- 
tity, but  as  well  to  elter  the  contract 
existing  between  the  corporation  and  its 
stockholders,  and  the  stockholders  inter 
sese.  Somerville  v.  St.  Louis  Min.,  etc., 
Co.,  (1912)  46  Mont.  268,  127  Pac  464, 
I*  R.  A.   1915B  811. 

Affecting  mode  of  voting  by  stockhold- 
ers.—  A  power,  reserved  by  the  constitu- 
tion of  a  state  to  its  legislature,  to  alter, 
amend,  or  repeal  future  acts  of  incorpora- 
tion, authorizes  the  legislature,  in  order 
to  secure  the  minority  of  stockholders, 
in  corporations  organized  under  general 
laws,  the  power  of  electing  a  representa- 
tive membership  in  boards  of  directors, 
to  permit  each  stockholder  to  cumulate 
his  votes  upon  any  one  or  more  candi- 
dates for  directors.  Looker  r.  Mavnard, 
(1900)  179  U.  S.  51,  21  S.  Ct.  21,  45 
U.  S.  (L.  ed.)  79,  affirming  (1897)  111 
Mich.  498,  69  N.  W.  929,  66  L.  R.  A. 
947.  See  also  Gregg  r.  Granbv  Min.,  etc., 
Co.,  (1901)  164  Mo.  616,  65*  S.  W.  312. 
But  see  Matter  of  Newark  Librarv  Assoc., 
(1899)   64  N.  J.  L.  217,  43  Atl.  435. 

Authorizing  consolidation  of  corpora- 
tions.—  A  statute  authorizing  the  con- 
solidation of  corporations  organized  for 
carrying  on  the  same  or  a  similar  busi- 
ness, by  a  majority  vote  of  the  stock- 
holders, does  not  impair  the  obligation  of 
a  contract  right  of  a  dissenting  stock- 
holder of  a  corporation  chartered  before 
the  enactment  of  the  statute.  Winfree 
v.  Riverside  Cotton  Mills  Co.,  (1912)  113 
Va.  717,  75  S.  E.  309. 

Of  railroad  company  ~- Requiring  erec- 
tion of  stations. —  Where  the  charter  of  a 
railroad  company  was  subject  to  amend- 
ment, alteration,  or  repeal,  a  statute 
winch  required  the  company  to  erect  a 
station  on  its  road  and  cause  trains  to 
stop  there  was  held  to  be  constitutional. 
Com.  t\  Eastern  R.  Co.,  (1869)  103  Mass. 
254.  See  also  Worcester  v.  Norwich,  etc., 
R.  Co.,  (1871)  109  Mass.  103,  as  to  a 
union  station,  and  State  v.  New  TIaven, 
etc.,  R.  Co.,  (1876)  43  Conn.  351,  as 
to  stopping  trains  at  station  abandoned 
with  the  consent  of  the  state  railroad 
commission. 

Location  of  railroad  route. —  Where  a 
state  reserved  the  power  to  withdraw  the 
franchises,  or  change,  modify,  or  destroy 


the  corporation,  it  was  held  that  a  rail- 
road company  which  had  the  power  to 
locate  and  construct  its  road  where  it 
thought  ■  proper  could  not  invoke  the  aid 
of  the  constitutional  provision  because 
its  charter  had  been  amended  after  the 
company  located  and  before  it  had  con- 
structed it 8  road,  the  amendment  confin- 
ing the  road  to  a  particular  route.  Ma- 
con, etc.,  R.  Co.  r.  Gibson,  (1890;  85 
Ga.  1,  11  S.  E.  442,  21  Am.  St.  Rep.  135. 

Requiring  street  railroad  to  pave  track*. 
—  The  right  of  the  legislature  to  require 
street  railway  companies  in  cities  of  a 
certain  class  to  pave  the  part  of  the 
streets  occupied  by  their  tracks  in  con- 
formity with  the  improvement  of  the  re- 
mainder of  the  streets,  or,  in  case  of  their 
failure  or  neglect  to  perform  such  duty, 
to  authorize  the  municipal  authorities  to 
make  such  improvement,  and,  by  the  levy 
of  a  special  assessment,  charge  the  cost 
and  expense  thereof  against  such  street 
railway  company,  which  shall  be  a  lien 
on  its'  property,  is  a  reasonable  exercise 
of  the  reserve  power  vested  in  the  legis- 
lature, and  in  no  wise  violates  or  impairs 
the  obligation  of  a  contract  with  respect 
to  the  charter  of  such  street  railway  com- 
pany. Lincoln  St.  R.  Co.  t.  Lincoln, 
(1901)  61  Neb.  109,  84  N.  W.  802. 

Permitting  another  railroad  to  use  same 
streets. —  The  legislature,  having  reserved 
the  power  to  alter,  amend,  or  repeal  the 
charter  of  a  street  railroad  company, 
might  lawfully,  whenever  it  deemed  neces- 
sary for  the  better  accommodation  of  the 
public,  authorize  another  corporation  to 
lay  a  similar  track  through  the  same 
streets,  or  to  use  the  track  of  the  first 
corporation,  making  compensation  to  that 
company  for  the  use  and  wear  of  its 
tracks  without  making  it  any  compensa- 
tion for  the  diminution  of  its  profits  or 
of  the  value  of  its  franchise.  Metro- 
politan R.  Co.  v.  Highland  St.  R.  Oo., 
(1875)    118  Mass.  290. 

Operation  of  connecting  ferry. —  A  rail- 
road company  which  lawfully  acquires 
an  existing  ferry  franchise  as  a  part  of 
its  line,  may  be  required  to  operate  the 
ferry,  although  unprofitable  by  itself, 
where  the  railroad's  charter  is  subject  to 
alteration.  Brownell  v.  Old  Colonv  R. 
Co.,  (1895)  164  Mass.  29,  41  N.  E.  107, 
49  Am.  St.  Rep.  442,  29  L.  R.  A.  169. 

Authorising  subscription  to  stock  of  an- 
other railroad. —  Where  the  charter  of  a 
railroad  company  reserved  the  right  to 
the  legislature  to  alter,  modify,  or  re- 
peal the  Act,  and  subjected  the  c<*npany 
to  all  the  liabilities  imposed  by  the  Re- 
vised Statutes,  amongst  which  was  the 
provision  that  every  charter  of  incorpora- 
tion  that  should  thereafter  be  granted 
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should  be  subject  to  alteration,  suspen- 
sion, and  repeal,  in  the  discretion  of  the 
legislature,  it  wasw  held  that  the  Act  of 
the  New  York  Legislature  of  April  12, 
1851,  authorizing  the  several  railroad 
corporations  of  the  state  to  subscribe  to 
the  capital  stock  of  the  Great  vVestern 
Railroad,  Canada  West,  was  constitu- 
tional and  valid.  White  r.  Syracuse,  etc., 
E.  Co.,    (1853)    14  Barb.   (N.  Y.)   559. 

Assessment  for  support  of  railroad  com- 
tiission. —  Where  the  legislature  possesses 
the  power  to  amend  the  charter  of  a  rail- 
road corporation,  an  Act  which  requires 
the  company  to  pay  an  assessment  to- 
wards defraying  the  expenses  of  a  com- 
mission to  supervise  railroads,  is  valid. 
Charlotte,  etc.,  R.  Co.  v.  Gdbbes,  (1887) 
27  S.  C.  385,  4  S.  E.  49. 

Of  waterworks  company  —  regulating 
rates. —  The  exercise  of  the  power  re- 
served to  the  legislature  to  regulate  by 
its  own  act,  or  through  the  instrumental- 
ity of  a  municipality,  the  rates  to  be 
charged  by  a  water  company  supplying 
such  municipality  and  its  inhabitants 
with  water,  so  as  to  require  such  com- 
pany to  charge  reasonable  rates  only  for 
water  supplied,  does  not  deprive  such  com- 
pany of  its  property  without  due  process 
of  law,  nor  does  it  impair  the  obligation 
of  a  contract  between  it  and  the  city  for 
higher  rates,  where  such  company  was 
created  and  such  contract  was  made  sub- 
sequent to  the  adoption  of  the  constitu- 
tion of  1885.  Tampa  t?.  Tampa  Water- 
works Co.,  (1903)  45  Fla.  600,  34  So.  631. 

Of  insurance  company  —  assessments  on 
premium  notes  due  insolvent  company. 
—  Where,  in  granting  a  charter  to  an 
insurance  company,  the  legislature  re- 
served the  right  to  alter  it,  and  subse- 
quently the  right  was  exercised  by  declar- 
ing that  if  the  assets  of  the  corporation 
should  pass  into  the  hands  of  a  receiver 
he  should  make  assessments  upon  the 
premium  notes,  it  was  held  that  this  was 
a  proper  exercise  of  the  police  regulation. 
Hvatt  v.  McMahon,  (1857)  25  Barb.  (N. 
YJ   457. 

Of  banks. —  A  statute  creating  a  state 
banking  board  and  directing  it  to  levy 
upon  every  state  bank  an  assessment  for 
the  purpose  of  creating  a  deposHor's  guar- 
anty fund,  is  not  invalid  as  impairing  the 
obligation  of  a  contract  where  the  charter 
is  held  subject  to  alteration  or  repeal, 
and  if  it  does  not  amount  to  a  depriva- 
tion of  property.  Noble  State  Bank  v. 
Haskell,  (1911)  219  U.  S.  104,  31  S.  Ot. 
186,  55  U.  S.  (L.  ed.)  112,  Ann.  Cas. 
1912A  487,  32  L.  R.  A.  (N.  S.)  1062. 
See  also  same  case,  (1911)  219  U.  S.  10?, 
31   S.   Ct.    186,   55   U.  S.    (L.  ed.)    112, 
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Ann.  Cas.  1912A  487,  32  L.  R.  A.  (N.  S.) 
1062;  Shallenberger  v.  Holstein  First 
State  Bank,  (1911)  219  U.  S.  114,  31 
S.  Ct.  189,  55  U.  S.  (L.  ed.)  117. 

Such  a  statute  is  not  invalid  on  the 
ground  that  contribution  to  the  fund  is 
not  required.  Assaria  State  Bank  v.  Dol- 
ley,  (1911)  219  U.  S.  121,  31  S.  Ct.  189, 
55  U.  S.   (L.  ed.)   123. 

Of  educational  institutions. —  In  the  act 
of  incorporation  of  Jefferson  College  it 
was  provided  "  that  the  constitution  of 
the  college  hereby  and  herein  established 
shall  be  and  remain  the  irrevocable  con- 
stitution of  said  college  forever,  and  the 
same  shall  not  be  altered  by  any  ordinance, 
or  by-law  of  the  trustees,  nor  in  any 
other  manner  than  by  an  Act  of  the  legis- 
lature of  the  commonwealth."  This  was 
held  to  be  a  good  reservation  of  the  right 
by  the  legislature  to  change  and  alter  the 
charter  of  the  corporation.  Houston  ©. 
Jefferson  College,   (1869)   63  Pa.  St.  437. 

A  Maine  statute  enacted  that  "the 
president,  and  trustees,  and  the  overseers 
of  Bowdoin  College  shall  have,  hold,  and 
enjoy  their  powers  and  privileges  in  all 
respects,  subject,  however,  to  be  altered, 
limited,  restrained,  or  extended  by  the 
legislature,  etc.,  as  shall,  etc.,  be  judged 
necessary  to  promote  the  best  interests  of 
said  institution."  This  could  not  be  con- 
strued to  include  an  authority  to  annul 
the  charter,  or  the  corporation  created  by 
it,  or  the  institution  itself,  or  to  create 
new  boards,  in  whom  the  corporate  powers 
and  privileges  may  be  vested;  or  to  trans- 
fer to  other  persons  the  powers  and  privi- 
leges of  the  old  boards;  or  to  add  new 
members  to  the  board  by  the  nomination 
of  the  legislature,  or  by  that  of  the  gov- 
ernor and  council  of  the  state;  and  sub- 
sequent statutes  enlarging  the  boards, 
making  the  governor,  ew  officio,  a  member 
of  the  board  of  trustees,  and  declaring 
that  no  person  holding  the  office  of  presi- 
dent in  any  college  in  the  state  should 
hold  his  office  beyond  the  day  of  the  next 
commencement  of  the  college,  and  altering 
the  tenure  of  their  offices,  were  therefore 
unconstitutional.  Allen  v.  McKeen,  (1833) 
1  Sumn.  (U.  S.)  276,  1  Fed.  Cas.  No.  229. 

« 
To  post  railway  Advertising  signs. — 
There  is  no  such  obligation  arising  out  of 
a  contract  between  a  state  and  an  adver- 
tising company,  or  between  such  company 
and  a  carrier,  as  to  prevent  a  city  from 
enforcing  an  ordinance  prohibiting  the  use 
of  advertising  vehicles  on  the  streets  as 
applied  to  a  corporation  operating  auto- 
mobile stages  upon  routes  extending  along 
streets.  Fifth  Ave.-  Coach  Co.  v.  New 
York,  (1911)  221  U.  S.  467,  31  S.  Ct.  709, 
55  U.  S.  (L.  ed.)  815, 
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(b)  By  a  Constitutional  Provision. —  Where  the  constitution  of  a  state 
reserves  the  right  to  repeal,  alter,  or  amend  the  charters  of  corporations, 
all  charters  granted  by  the  legislature  are  subject  to  such*  provision,  and 
therefore  are  wanting  in  that  attribute  of  irrevocability  which  is  essential 
to  bring  them  within  the  intendment  of  the  clause  of  the  Constitution  of 
the  United  States  protecting  contracts  from  impairment. 


Northern  Cent.  R.  Co.  p.  Maryland, 
(1902)  187  U.  S.  267,  23  S.  Ct.  62,  47 
U.  S.  (L.  ed.)  167,  wherein  the  court  said: 
"Where  a  new  corporation  is  chartered, 
subject  to  a  constitution  which  forbids  the 
granting  of  an  i  ire  peal  able  right,  such 
new  corporation  cannot  become  endowed 
by  the  effect  of  a  legislative  contract  with 
an  irrepealable  right  forbidden  by  the  con- 
stitution. If  one  of  the  constituent  ele- 
ments of  the  corporation  possessed,  prior 
to  the  formation  of  the  new  corporation, 
such  right,  and  under  the  assumption  that 
the  right  itself  passed  to  the  new  body, 
it  loses  its  irrepealable  character,  because 
the  new  corporation  is  subject  by  the  very 
law  of  its  being  to  the  provision  of 
the  constitution  forbidding  irrepealable 
grants,"  affirming  (1901)  92  Md.  737, 
51  Atl.  1108.  See  also  the  following 
cases: 

United  States. —  Great  Northern  R.  Co. 
r.  Minnesota,  (1910)  216  U.  S.  206,  30 
S.  Ct.  344,  64  U.  S.  (L.  ed.)  446;  Ham- 
mond Packing  Co.  r.  Arkansas,  (1909) 
212  U.  S.  322,  29  S.  Ct.  370,  63  U.  8. 
(L.  ed.)  630,  15  Ann.  Cas.  645;  Bond- 
holders v.  Railroad  Com'rs,  (1874)  3  Fed. 
Cas.  No.  1,625. 

Florida. — Tampa  r.  Tampa  Waterworks 
Co.,  (1903)  45  Fla.  600,  34  So.  631. 

Indiana. —  Frisbie  v.  Fogg,  (1881)  78 
Ind.  269. 

Maryland. —  Phinney  v.  Sheppard,  etc., 
Hospital,  (1898)  88  Md.  633,  42  Atl.  58; 
Jackson  r.  Walsh,  (1892)  75  Md.  304, 
23  Atl.  778;  State  v.  Northern  Cent.  R. 
Co.,  (1876)  44  Md.  131. 

Montana. —  Somerville  r.  St.  Louis  Min., 
etc.,  Co.,  (1912)  46  Mont.  268,  127  Pac. 
464,  L".  R.  A.  1915B  811. 

Under  a  provision  of  the  constitution 
of  Florida,  declaring  that  "The  legisla- 
ture is  invested  with  full  power  to  pass 
laws  for  the  correction  of  abuses  and  to 
prevent  unjust  discrimination  and  ex- 
cessive charges  by  persons  and  corpora- 
tions engaged  as  common  carriers  in  trans- 
porting persons  and  property,  or  perform- 
ing other  services  of  a  public  nature,  and 
shall  provide  for  enforcing  such  laws  by 
adequate  penalties  or  forfeitures,"  the  leg- 
islature may  empower  the  corporate  au- 
thorities of  cities,  towns  and  villages,  to 


prescribe  maximum  charges  to  be  made 
by  a  public  service  corporation,  as  ap- 
plied to  a  water  company  which,  subse- 
quent to  the  adoption  of  the  constitutional 
provision,  had  contracted  with  the  city  to 
erect  waterworks  and  to  have  the  right  to 
charge  certain  rates  for  the  use  of  its 
water  for  thirty  years.  Tampa  Water 
Works  Co.  v.  Tampa,  (1905)  199  U.  S. 
241,  26  S.  Ct.  23,  50  U.  S.  (L.  ed.)  170, 
wherein  the  court  said:  "The  case  stands 
on  the  single  ground  of  contract.  There 
is  no  allegation  that  the  rates  fixed  by  the 
new  ordinances  are  unreasonable  or  that 
their  effect  will  be  to  destroy  or  consider- 
ably impair  the  value  of  the  plaintiff's 
property.  Although  the  Fourteenth 
Amendment  is  invoked,  no  case  is  made  out 
under  it  on  any  other  ground  than '  that 
the  obligation  of  a  binding  contract  is 
impaired.  The  single  question  is  whether 
•  the  city  of  Tampa  is  bound  for  thirty 
years  from  the  date  of  its  agreement  to 
permit  certain  specified  rates  to  be 
charged,  even  if  they  have  ceased  to  be 
reasonable.  We  are  not  prepared  to  say 
that  the  Supreme  Court  of  Florida  was 
wrong  in  deciding  that  it  is  not  bound 
under  the  Florida  constitution  and  laws." 

A  state  constitution  provided  that  *'  cor- 
porations may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special 
act  except  in  certain  cases.  All  general 
laws  and  special  acts  passed  pursuant  to 
this  section  may  be  altered  from  time  to 
time  or  repealed,"  and  a  statute  provided 
that  "  the  charter  of  every  corporation 
that  shall  hereafter  be  granted  by  the  leg- 
islature shall  be  subject  to  alteration,  sus- 
pension, and  repeal,  in  the  discretion  of 
the  legislature.  Under  a  general  rail- 
road law  authorizing  the  formation  of 
railroad  corporations  with  thirteen  di- 
rectors a  company  was  formed,  and  to  aid 
in  the  construction  of  the  road  the  legis- 
lature authorized  a  municipal  corporation 
to  subscribe  to  a  certain  amount  of  stock 
to  be  represented  by  a  certain  and  propor- 
tionate number  of  directors.  The  city  hav- 
ing paid  in  full  the  amount  subscribed  by 
it,  and  a  little  more  than  a  third  of  the 
amount  subscribed  by  the  other  stock- 
holders having  been  paid  by  them,  it  was 
held  that  a  statute  giving  to  the  city  an 
increased  and  majority  representation  on 
the  board  of  directors  did  not  impair  the 
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obligation  of  any  contract,  in  view  of  the 
constitutional  provision  and  general  stat- 
ute. Miller  r.  New  York,  (1872)  16  Wall. 
478,  21  U.  S.  (L.  ed.)  98. 

A  state  constitutional  provision  prohib- 
iting the  legislature  from  "making  any 
irrevocable  grant  of  special  privileges  or 
immunities''  is  not  nullified  by  a  pro- 
vision which  gives  the  general  assembly 
power  to  alter,  amend,  or  revoke  a  charter 
"whenever,  in  their  opinion,  it  may  be 
injurious  to  the  citizens  of  the  state;  in 
such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators."  Bien- 
ville Water  Supply  Co.  v.  Mobile,  (1902) 
186  U.  S.  220,  22  S.  Ct.  820,  46  U.  S. 
(L.  ed.)   1132. 

Under  constitutional  provisions  declar- 
ing that  the  use  of  all  waters  within  the 
state  that  may  "be  sold,  rented  or  dis- 
tributed is  a  public  use,  and  subject  to 
the  regulation  and  control  of  the  State  in 
the  manner  prescribed  by  law,"  that  the 
right  to  collect  rates  or  compensation  "  is 
a  franchise  and  cannot  be  exercised  except 
by  authority  of  and  in  the  manner  pre- 
scribed by  law,"  and  that  "the  legisla- 
ture shall  provide  by  law  the  manner  in 
which  reasonable  maximum  rates  may  be 
established  to  be  charged  for  the  use  of 
water  sold,  rented  or  distributed  for  any 
useful  or  beneficial  purpose,"  a  statute 
authorizing  the  appointment  of  commis- 
sioners to  fix  water  rates  does  not  impair 
the  obligation  of  a  contract  as  to  rates 
contained  in  an  ordinance  adopted  after 
the  enactment  of  the  constitutional  pro- 
visions. Pocatello  v.  Murray,  (1912)  21 
Idaho  180,  120  Pac.  812. 

Under  the  constitution  and  laws  of  Ne- 
braska, special  charters  to  corporations, 


with  exceptions  mentioned,  are  prohibited. 
Corporations  receive  their  franchises  only 
by  general  law,  and  are  subject  to  all  the 
legal  rules  and  statutes  as  to  the  reserve 
power  of  the  law-making  bodv  of  altera- 
tion and  amendment.  The  laws  of  the 
state  and  the  articles  of  incorporation  are 
considered  in  the  nature  of  a  grant,  and 
constitute  the  charter  of  the  company. 
Lincoln  St.  R.  Co.  *.  Lincoln,  (1901)  61 
Neb.  109,  84  N.  W.  802. 

Under  a  constitutional  provision  that 
"  all  laws  passed  pursuant  to  this  section 
may  be  altered,  amended,  or  repealed,  but 
not  so  as  to  impair  or  destroy  any  vested 
corporate  rights,"  a  corporation  may  ac- 
quire a  vested  right  in  a  corporate  name 
which  cannot  be  destroyed  by  a  subsequent 
statute.  Lornsten  t\  Union  Fisherman's 
Co.,  (1914)  71  Ore.  540,  143  Pac.  621. 

It  ia  unnecessary  to  reserve  the  power 
of  alteration,  amendment,  or  revocation  in 
any  statute  of  incorporation,  and  the  leg- 
islature cannot  divest  itself  of  the  power, 
even  if  it  would  undertake  to  do  it,  by  the 
most  express  words.  Com.  v.  Hock  Age 
Mut.  Beneficial  Assoc,  (1874)  10  Phila. 
(Pa.)   554,  31  Leg.  Int.  245. 

Such  a  provision  does  not  relate  to  the 
exercise  of  the  police  power  in  regulating 
the  transaction  of  corporate  business.  It 
recognizes  a  legislative  right  to  alter,  re- 
voke, or  annul  any  part  or  all  of  the  cor- 
porate charter;  under  it,  the  legislature 
may  take  away  any  portion  of  the  powers,  ' 
privileges,  and  immunities  expressly  or  by 
necessary  implication  granted  to  private 
corporations,  provided  protection  against 
injustice  be  given.  Platte,  etc.,  Canal, 
etc.,  Co.  v.  Dowell,  (1892)  17  Colo.  376, 
30  Pac  68. 


"  No  injustice  shall  be  done  to  the  stockholders."—  When  a  constitutional 
provision  authorizing  the  amendment  or  repeal  of  a  charter,  contains  a 
condition:  "Provided,  however,  that  no  injustice  shall  be  done  to  the 
stockholders,"  a  contract  with  a  water  works  company  excluding  competi- 
tion by  the  city  in  furnishing  a  water  supply  for  a  stated  period,  cannot 
be  impaired  by  the  establishment  of  a  municipal  plant,  as  it  would  be  a 
palpable  injustice  to  the  stockholders  to  permit  the  competition. 

Vicksburg  v.  Vicksburg  Waterworks  mestic  corporation  under  such  a  constitu- 
Co.,  (1906)  202  U.  S.  453,  26  S.  Ct.  660,  tional  provision.  Chicago,  etc.,  R.  Co.  v. 
50  U.  S.  CU  ed.)  1102,  6  Ann.  Cae.  253.  Ltidwig,  (1907)  \5Q  Fed.  152,  appeal  dis- 
missed per  stipulation,  (1906)   215  U.  S. 

A  foreign  corporation  induced  to  enter  615,  30  S.  Ct.  404,  54  U.  S.  (L.  ed.)  350. 
the  state  has  the  same  rights  as  a  do- 


An  ordinance  granting  a  right  to  charge  five  cents  fare  for  one  continuous 
ride  on  a  street  railway,  passed  after  the  adoption  of  a  constitutional  pro- 
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vision  declaring  that  "  no  irrevocable  or  uncontrollable  grant  of  special 
privileges  M  shall  be  made,  does  not  constitute  a  contract  with  respect  to 
which  no  further  legislation  upon  that  subject  can  be  enacted  without 
impairing  its  obligation,  and  a  statute  requiring  the  company  to  sell  tickets 
to  school  children  for  half  the  regular  fare  is  valid. 

San  Antonio  Traction  Co.  i\  Altgelt,  accepted  by  the  company,  is  subject  to 
(1906)  200  U.  S.  304,  26  S.  Ct  261,  50  amendment  or  repeal  by  Btatute  under  a 
U.  S.   (L.  ed.)  491.  constitutional     provision    reserving    that 

power.     Duluth   St.   Ry.  Co.   v.  Railroad 

An  ordinance  granting  a  street  railway  Commission,  (1915)  161  Wis.  245,  152 
company  the  right  to  charge  certain  rates,      N.  W.  887. 

Acceptance  by  corporation  of  subsequent  constitutional  provision. —  Where, 
after  a  corporation  was  chartered,  the  state  constitution  was  amended  so  as 
to  provide  that  every  grant  of  a  franchise,  privilege,  or  exemption,  shall 
remain  subject  to  revocation,  alteration,  or  amendment,  and  that  "  no 
corporation  in  existence  at  the  time  of  the  adoption  of  this  Constitution 
shall  have  the  benefit  of  future  legislation  without  first  filing  in  the  office 
of  the  Secretary  of  State  an  acceptance  of  the  provisions  of  this  Constitu- 
tion,' '  the  charter  of  such  corporation  became  amendable  upon  its  accept- 
ance of  the  provisions  of  the  Constitution, 

Louisville,  etc.,  R.  Co.  t?.  Garrett,  (1913)  231  U.  S.  298,  34  S.  Ct.  48,  58  U.  8. 
(L.  ed.)   229. 

(c)  By  a  General  Statute. —  The  existence  of  a  general  statute  reserving 
to  the  legislature  the  right  to  alter  and  amend  the  charter  of  a  corporation, 
unlike  a  similar  provision  in  a  state  constitution,  does  not  prevent  a  state 
from  making  an  irrepealable  contract  with  a  corporation. 

New  Jersey  v.  Yard,    (1877)    95  U.  S.  Where  a  general  statute  was  in  force 

111,  24  U.  S.  (L.  ed.)  352.     See  also  the  making  all  corporate  charters  subject  to 

following  cases:  amendment  or  repeal,  an  exemption  of  the 

Louisiana.—  New  Orleans  v.  St.  Anna's  property  of  a  corporation  from  taxation 

Asylum,  (1879)  31  La.  Ann.  292.  may  be  repealed  unless   it   appears  that 

*           .       xx        r~,                   ■•*#•!  there  was  an  express  obligation  on  the 

Massachusetts.-  Thornton  t>    Marginal  t    f  the    t  to  amounting  to  a  contract 

Freight    R.    Co.,    (1877)     123   Mass.    32;  £f  immunity  from  taxation.     Seton  Hall 

fffiS1*?^^"^  \F°'  \Wm*he*ter>  College  a  South  Orange,  (1916)  242  U.  S. 
(1866)    13  Allen  29;  Massachusetts  Gen.       100  |7  g    ^  54   618tj   s#  (L   A)    17a 

Hospital    v.    State    Mut.   L.    Assur.    Co., 

(1855)  4  Gray  227.  A  general  statute  providing  that  "the 

New  York. —  Suydam  0.  Moore,  (1850)  charter  of  every   corporation  that   shall 

8  Barb.  358.  "  hereafter  be  granted   by   the  legislature 

Oklahoma,—  Enid  City  R.  Co.  t>.  Enid,  sh^  be  subject  to  alteration,  suspension, 

(1914)   43  Okla.  778,  144  Pac.  617.  ?n*  T*1'  1*  Jhe  d*8cretlon  °£  ^e  le*18; 

lature,     controls  subsequent  charters  not 

_  .  m  A  ,  expressly    excepted    from    its    operation. 

The  power  expressly  reserved  to  amend  Home  of  the  Friendless  t>.  Rousef  (1869) 

or  repeal  a  statute  should  not  be  frittered  g  Wail.  438,  19  U.  S.  (L.  ed.)  495. 
away  by  any  construction  of  subsequent 

statutes,  based  upon  the  mere  inference.  The  existence  of  a  general  statute  de- 

Covington  v.  Kentucky,  (1899)  173  U.  S.  daring  that  the  charter  of  every  corpora- 

239,    19   S,  Ct   383,   43   U.   S.    (L.   ed.)  tion  subsequently  granted  should  be  sub- 

679.  jeet  to  alteration,  suspension,  and  repeal 
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at  the  discretion  of  the  legislature  does 
not  prevent  the  operation  of  an  express 
exemption  from  taxation  contained  in  the 
charter  of  a  corporation.  Trask  v.  Ma- 
guire,  (1873)  18  Wall.  402,  21  U.  S. 
(L.  ed.)    862. 

Same  effect  as  insertion  in  charter, —  It 

is  competent  for  the  legislature  to  reserve 
the  right  to  alter  or  repeal  by  general 
statute,  and  such  reservation  as  to  future 
charters  will  have  precisely  the  same  effect 
as  if  inserted  in  the  charter.  Under  a 
statute  of  this  description  charters  of  in- 
corporated companies  thereafter  granted 
are  repealable  although  there  is  no  clause 
in  the  charters  reserving  such  right.  State 
v.  Railroad  Taxation,  (1874)  37  N.  J.  L. 
228.  See  also  New  Orleans  v.  St.  Anna's 
Asylum,  (1879)  31  La.  Ann.  292;  Watson 
Seminary  t>.  Pike  County  Ct.,  (1899)  149 
Mo.  57,  50  S.  W.  880,  45  L.  R.  A.  675. 

Not  limited  to  external  business  of  cor- 
poration.—  The  power  to  prescribe  such 
regulations  and  provisions  for  corpora- 
tions as  the  legislature  may  deem  advis- 
able, which  is  reserved  by  a  general 
corporation  statute,  is  not  limited  to  the 
external  business  of  corporations  to  the 
exclusion  of  interference  with  their  in- 
ternal management.  The  statute  made  no 
distinction  between  the  internal  and  the 
external  business  Of  corporations.  Free- 
port  Water  Co.  t>.  Freeport,  (1901)  180 
U.  S.  587,  21  S.  Ct.  493,  45  U.  S.  (L.  ed.) 
679,  affirming  (1900)  186  111.  179,  57  N.  B. 
862. 

A  general  statute  providing  that  every 
M  franchise "  obtained  may  be  regulated, 
withheld,  or  be  subject  to  conditions  im- 
posed by  the  General  Assembly,  has  refer- 
ence to  the  franchise  or  rights  to  be  a 
corporation  and  the  exercise  of  corporate 
powers,  and  not  to  the  property  rights 
of  the  corporation  or  the  privileges  it  may 
have  acquired  in  prosecuting  its  business 
by  legislative  or  municipal  grant.  Iowa 
Telephone  Co.  v.  Keokuk,  (1915)  226 
Fed.  82. 

A  statute  which  requires  corporations 
to  report  annually  to  the  secretary  of 
state,  and  which  provides  that  a  record  of 
their  default  shall  be  prima  facie  evidence 
of  nonuser,  is  constitutional.  People  v: 
Rose,  (1904)  207  111.  352,  68  N.  E.  1059. 
See  also  Danville  t\  Danville  Water  Co., 
(1899)   178  111.  299,  53  N.  E.  118. 

Provisions  of  particular  statutes. —  A 
general  state  statute  provided  "  that  it 
shall  become  part  of  the  charter  of  every 
corporation  which  shall,  at  the  present  or 
any  succeeding  session  of  the  general  as- 
sembly, receive  a  grant  of  a  charter,  or 
any  renewal,  amendment,  or  modification 
thereof  (unless  the  Act  granting  such 
charter,  renewal,  amendment,  or   modifi- 


cation shall,  in  express  terms,  except 
it),  that  every  charter  of  incorporation 
granted,  renewed,  or  modified  as  aforesaid 
shall  at  all  times  remain  subject  to  amend- 
ment, alteration,  or  repeal  by  the  legis- 
lative authority."  A  charter  of  a  railroad 
company  granting  to  that  company  all  the 
rights,  privileges,  and  immunities  which 
had  been  granted  to  another  railroad  com- 
pany without  expressly  excepting  it  from 
the  operation  of  the  above  statute,  was 
held  not  to  give  an  immunity  from  taxa- 
tion, though  the  statute  incorporating  that* 
other  company  excepted  its  property  from 
taxation  for  a  definite  term,  and  excepted 
its  charter  from  the  operation  of  the  gen- 
eral statute.  Hoge  v.  Richmond,  etc.,  R. 
Co.,  (1878)  99  U.  S.  362,  25  U.  S.  (L.  ed.) 
303. 

A  general  state  law  enacted  that  the 
charter  of  every  corporation  subsequently 
granted  and  any-  renewal,  amendment,  or 
modification  thereof  should  be  subject  to 
amendment,  alteration,  or  repeal  by  legis- 
lative authority  unless  the  Act  granting 
the  charter  or  renewal,  amendment,  or 
modification  in  express  terms  excepted  it 
from  the  operation  of  that  law.  The  char- 
ter of  a  railroad  company  was  subse- 
.  quently  amended  providing  that  the  stock 
of  the  company  and  the  real  estate  it*  then 
owned,  or  might  thereafter  acquire,  should 
be  exempted  from  taxation  during  the 
continuance  of  the  charter.  The  charter 
was  subject,  by  force  of  the  general  law, 
to  repeal,  and  no  obligation  was  impaired 
by  the  adoption  of  a  constitutional  pro- 
vision declaring  that  "the  property  of 
corporations  now  existing  or  hereafter 
created  shall  be  subject  to  taxation,  ex- 
cept in  cases  otherwise  provided  for  in 
this  Constitution,"  and  revenue  laws  en- 
acted in  compliance  therewith.  Tomlinson 
V.  Jessup,  (1872)  15  Wall.  456,  21  U.  S. 
(L.  ed.)   204. 

A  general  state  statute  provided  that 
every  Act  of  incorporation  "  shall  at  all 
times  be  subject  to  amendment,  alteration, 
or  repeal  at  the  pleasure  of  the  legisla- 
ture." A  corporation  was  subsequently 
chartered  for  the  purpose  of  constructing 
and  maintaining  a  dam  across  a  river,  and 
of  creating  the  water  power  to  be  used  by 
the  corporation.  The  Act  provided  that 
the  corporation  should  pay  such  damages 
to  the  owner  of  the  present  fishing  rights 
existing  above  the  dam  as  might  be 
awarded  by  the  county  commissioners  of 
the  counties  in  which  the  rights  existed. 
Nothing  was  said  about  fishing  rights  be- 
low the  dam  and  making  and  maintaining 
or  not  making  and  maintaining  any  fish- 
way.  Hie  dam  was  built  at  great  expense, 
but  without  any  fishway  in  it.  It  was  held 
that  the  state  statute  authorizing  the 
commissioners  of  fisheries  of  the  state  to 
examine  the  several  dams  on  the  rivers  of 
the  state  and,  after  notice  to  the  owners 
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thereof,  to  determine  and  define  the  mode 
and  plan  upon  which  suitable  and  suffi- 
cient fishways  should  be  constructed,  and 
providing  that  if  any  proprietor  of  any 
dam  should  refuse  or  neglect  to  agree  with 
the  commissioners,  to  build  the  fish  ways 
after  the  plan  was  duly  furnished  to  him, 
the  commissioners  might  build  the  same 
at  his  expense,  did  not  impair  the  obliga- 
tion of  any  contract.  Holyoke  Water- 
Power  Co.  v.  Lyman,  (1872)  15  Wall.  500, 
21  U.  6.  (L.  ed.)  133,  affirming  (1870) 
104  Mass.  446. 

A  state  statute  provided  in  part  "  that 
all  charters  and  grants  of  or  to  corpora- 
tions or  amendments  thereof,  and  all  other 
statutes,  shall  be  subject  to  amendment 
or  repeal  at  the  will  of  the  legislature, 
unless  the  contrary  intent  be  therein 
plainly  expressed."  It  was  held  that  a 
subsequent  statute  granting  to  a  munici- 
pal gas  company  the  exclusive  privilege  of 
erecting  and  establishing  gas  works  in  a 
city  during  the  continuance  of  the  charter, 


and  declaring  that  "no  alteration  or 
amendment  to  the  charter  of  the  gas  com- 
pany shall  be  made  without  the  concur- 
rence of  the  city  council  and  the  directors 
of  the  gas  company,"  plainly  expressed 
the  intention  that  the  company's  charter 
should  not  be  amended  or  repealed  "at 
the  will  of  the  legislature."  Louisville 
Gas  Co.  r.  Citizens'  Gaa-Light  Co.,  (1885; 
115  U.  S.  696,  6  8.  Ct.  265,  29  U.  S. 
(L.  ed.)  510. 

Where  a  statute,  authorizing  corpora- 
tions to  be  formed  for  the  purpose  of  sup- 
plying water  to  a  city,  provides  that  "  the 
legislature  may  at  any  time  hereafter 
amend  or  repeal  this  act,"  a  subsequent 
statute  which  repeals  it  as  to  a  particular 
corporation  and  gives  to  such  company  the 
right  to  present  a  claim  for  the  value  of 
its  tangible  property  to  the  common  coun- 
cil of  the  city,  is  valid.  People  v.  Calder, 
(1908)  153  Mich.  724,  117  N.  W.  314, 
126  Am.  St.  Rep.'  550. 


(d)  By  a  Charter  Provision. —  Where  a  provision  is  incorporated  in  the 
charter  of  the  corporation  making  the  duration  of  the  charter  conditional, 
or  seserving  to  the  state  the  power  to  alter,  modify,  or  repeal  the  same 
at  pleasure,  it  qualifies  the  grant,  and  the  subsequent  exercise  of  that 
reserved  power  cannot  be  regarded  as  an  act  within  the  prohibition  of  the 
Constitution. 


Pennsylvania  College  Cases,  (1871)  13 
Wall.  213,  20  U.  S.  (L.  ed.)  550.  See  also 
the  following  cases: 

Connecticut. —  English  v.  New  Haven, 
etc.,  Co.,   (1864)   32  Conn.  240. 

Indiana. —  Supreme  Council  Catholic 
Knights  of  America  v.  Logsdon,  (1915) 
183  Ind.  183,  108  N.  E.  587. 

Kentucky. —  Supreme  Council  Catholic 
Knights  of  America  v.  Fen  wick,  (1916) 
169  Ky.  269,  183  S.  W.  906. 

Maine. —  Machias  Boom  v.  Sullivan, 
(1893)   85  Me.  343,  27  Atl.  189. 

Mwryltmd. —  American  Coal  Co.  v.  Con- 
solidated Coal  Co.,  (1877)  46  Md.  15. 

New  Jersey. —  State  r.  Person,  (1866) 
32  N.  J.  L.  134;  State  v.  Miller,  (1863) 
30  N.  J.  L.  368. 

South  Carolina. —  Columbia,  etc.,  R.  Oo. 
r.  Gibbes,  (1885)  24  S.  C.  60. 

A  legislative  grant  to  a  corporation  of 
special  privileges,  if  not  forbidden  by  the 
Constitution,  may  be  a  contract;  but 
where  one  of  the  conditions  of  the  grant 
is  that  the  legislature  may  alter  or  re- 
voke it,  a  law  altering  or  revoking,  or 


which  has  the  effect  to  alter  or  revoke, 
the  exclusive  character  of  such  privilege, 
cannot  be  regarded  as  one  impairing  the 
obligation  of  the  contract,  whatever  may 
be  the  motive  of  the  legislature,  or  how- 
ever harshly  such  legislation  may  op- 
erate, in  the  particular  case,  upon  the 
corporation  or  parties  affected  by  it 
The  corporation,  by  accepting  the  grant 
subject  to  the  legislative  power  .so  re- 
served by  the  Constitution,  must  be  held 
to  have  assented  to  such  reservation. 
Hamilton  Gaslight,  etc.,  Co.  t>.  Hamilton, 
(1892)  146  U.  S.  270,  13  S.  Ct.  90,  36 
U.  S.  fL.  ed.)  963,  affirming  (1889)  37 
Fed.  832.  See  also  Board  of  Education 
v.  Board  of  Education,  (1902)  76  App. 
Div.  355,  7S  N.  Y.  S.  522,  affirmed  (1904) 
179  N.  Y.  556,  71  N.  E.  1128. 

Conditional  right  to  repeal. — When  a 
corporation  charter  provides  that  "if  the 
said  company  abuse  or  misuse  any  of  the 
privileges  hereby  granted,  the  legislature 
may  resume  the  rights  granted  to  the  said 
company,"  the  right  to  repeal  vests  in, 
and  may  be  exercised  by,  the  legislature 
whenever  the  event  occurs  upon  which 
they  stipulated  for  the  right.  Erie,  etc, 
R.  Co.  r.  Casey,   (1856)   26  Pa.  St  302 
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(e)  By  a  Municipal  Ordinance. —  An  ordinance  granting  a  street  railway 
company  the  right  for  fifty  years  to  charge  a  rate  of  five  cents,  vests,  when 
subsequently  ratified  by  statute,  a  contract  privilege  which  cannot  be 
impaired  by  action  of  the  city  during  the  term,  notwithstanding  the  want 
of  power  in  the.  city  to  make  it  at  the  time  it  was  entered  into. 


Minneapolis  v.  Minneapolis  Street  R. 
Co.,  (1910)  215  U.  S.  417,  30  S.  Ct.  118, 
64  U.  S.    (L.  ed.)   259. 

An  ordinance  authorizing  the  construc- 
tion and  operation  of  a  street  railway 
system,  which  provides  in  substance  that 
the  company  "  shall  have  the  right  at  any 
and  all  times  to  make  reasonable  rules 
and  regulations  for  the  management  and 
operation  of  the  railway  lines  herein  pro- 
Tided  for;  provided  that  such  rules  and 
regulations  shall  not  conflict  with  the 
laws  of  the  state  of  Washington  and  the 
charter  and  ordinances  of  the  city,"  has 
reference  to  the  laws  and  ordinances  as 
they  shall  from  time  to  time  exist. 
Puget  Sound  Traction,  etc.,  Co.  v.  Rey- 
nolds, (1917)  244  U.  S.  574,  37  S.  Ct. 
705,  61  U.  S.   (Led.)   1325. 

Where  an  ordinance  granted  to  a  street 
railway  company  the  right  to  equip  and 
operate  street  railway  lines,  with  single 
or  double  tracks,  and  reserved  to  the 
city  the  right  and  authority  to  require 
new  or  extended  car  lines  to  be  con- 
structed and  operated  by  the  company, 
a  subsequent  ordinance  requiring  the 
company  to  construct  a  new  double  track 
line  along  another  street,  conforming 
generally  to  the  system  already  in  op- 
eration, does  not  impair  the  obligation 
of  any  contract.  State  v.  St.  Paul  Citv 
Ry.  Co.,  (1914)  127  Minn.  191,  149  X. 
W.  195;  State  i\  St.  Paul  City  Ry.  Co., 
(1912)  117  Minn.  316,  135  N.  W.  976, 
Ann.  Cas.  1913D  139. 

Authority  given  a  city  to  grant  fran- 
chises   for    the    use   of    its    streets   may 


impliedly  confer  the  power  to  provide 
therein,  as  a  condition  to  the  exercise 
of  the  grant,  the  rates  which  it  may  be 
lawful  for  the  grantee  to  charge  and 
collect,  but  it  does  not  authorize  the 
city  to  barter  or  contract  away  the  gov- 
ernmental power  of  thereafter  changing 
such  rates  if  the  altered  conditions  of 
the  country  require,  Portland  R.,  etc., 
Co.  v.  Portland,   (1912)   201  Fed.  119. 

The  grant  by  a  municipality  of  author* 
ity  or  permission  to  use  the  streets  of 
the  city  for  a  reasonable  period  of  time 
for  street  railway  purposes,  and  to  lay 
down  tracks  thereon  and  operate  cars 
thereover,  becomes,  when  accepted  by  the 
grantee  and  the  railway  built,  a  con- 
tract right  to  use  the  streets  for  the 
purposes  stated  during  the  life  of  the 
franchise  which  neither  the  state  nor  any 
of  its  agencies  is  at  liberty  to  impair. 
Portland  R.,  etc.,  Co.  t>.  Portland,  (1912) 
201  Fed.  119. 

A  franchise  granted  by  a  municipal 
corporation  to  a  company,  and  acted  upon 
and  lived  up  to  by  the  party  receiving 
it,  granted  upon  the  consideration  of 
valuable  privileges  given  to  the  city,  is 
in  effect  a  contract,  and  the  privileges 
secured  by  such  a  franchise  are  property 
rights  which  may  not  thereafter  be  im- 
paired or  violated  by  the  municipality. 
Western  Union  Tel.  Co.  t\  Syracuse, 
(1898)  24  Misc.  338,  53  N.  Y.  S.  690, 
modified  (1898)  35  App.  Div.  631,  55 
N.   Y.  S.   1151. 


(3)  Impairing  Vested  Rights. —  The  power  to  amend  or  repeal  cannot  be 
availed  of  to  take  away  property  already  acquired  or  to  deprive  a  corpora- 
tion of  the  fruits  already  reduced  to  possession  of  contracts  lawfully  made. 


Adirondack  R.  Co.  r.  New  York  State, 
(1900)  176  U.  S.  344,  20  S.  Ct.  460,  44 
U.  S.  (L.  ed.)  492,  affirming  (1899)  160 
N.  Y.  225,  54  N.  E.  689.  See  also  the 
following  eases: 

United  States. —  Coast-Line  R.  Co.  v. 
Savannah,  (1887)  30  Fed.  646;  In  re 
Tiburcio  Parrott,    (1880)    1   Fed.  493. 

Kentucky.—  Sage  v.  Dillard,  (1854)  15 
B.  Mon.  340. 


Massachusetts. —  Selectmen  t\  Xew 
York,  etc.,  R.  Co.,  (1894)  161  Mass.  259, 
39  X.  E.  199;  Parker  r.  Metropolitan  R. 
Co.,  (1872)  109  Mass.  506;  Woodward  t\ 
Central  Vermont  R.  Co.,  (1902)  180  Mass. 
599,  62  X.  E.  1051;  Thornton  r.  Marginal 
Freight  R.  Co.,  (1877)  123  Mass.  32; 
Com.  v.  Essex  Co.,  (1859)   13  Gray  239. 

New  York.—  People  t?.  O'Brien,  (1888) 
111  N.  Y.  1,  8  N.  E.  692,  7  Am.  St.  Rep. 
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684,  2  L.  R.  A.  255,  affirming  (1887) 
45  Hun  519,  10  N.  Y.  S.  576. 

Tewas. —  Gulf,    etc.,    R.    Co.    v.    Row- 
land,   (1888)    70  lex.  298,  7  S.  W.  718. 

The  capacity  to  acquire  land  by  con- 
demnation for  the  construction  of  a  rail- 
road attends  the  franchise  to  be  a  rail- 
road corporation,  and  when  unexecuted 
cannot  be  held  to  be  in  itself  a  vested 
right  surviving  the  existence  of  the  fran- 
chise or  an  authorized  circumscription 
of  its  scope.  Adirondack  R.  Co.  v.  New 
York  State,  (1900)  176  U.  S.  344,  : 
6.  Ct.  460,  44  U.  S.  (L.  ed.)  492,  affirm- 
ing (1899)    160  N.  Y.  225,  54  N.  E.  689. 

.  Persons  making  contracts  with  a  private 
corporation  know  that  the  legislature, 
even  without  the  assent  of  the  corpora- 
tion, may  amend,  alter,  or  modify  its 
charter  in  all  cases  where  the  power  to 
do  so  is  reserved  in  the  charter  or  in  any 
antecedent  general   law   in   operation   at 


the  time  the  charter  was  granted,  and 
they  also  know  that  such  amendments, 
alterations,  and  modifications  may,  as  a 
general  rule,  be  made  by  the  legislature 
with  the  assent  of  the  corporation,  even 
in  cases  where  the  charter  is  uncondi- 
tional in  its  terms  and  there  is  no  gen- 
eral law  of  the  state  containing  any  such 
reservation.  Such  contracts  made  between 
individuals  and  the  corporation  do  not 
vary  or  in  any  manner  change  or  modify 
the  relation  between  the  state  and  the 
corporation  in  respect  to  the  right  of  the 
state  to  alter,  modify,  or  amend  such  a 
charter,  as  the  power  to  pass  such  laws 
depends  upon  the  assent  of  the  corpora- 
tion or  upon  some  reservation  macle  at 
the  time,  as  evidenced  by  some  pre- 
existing general  law  or  by  an  express  pro 
vision  incorporated  into  the  charier. 
Pennsvlvania  College  Cases,  (1871)  13 
Wall/ 218,  20  U.  S.  (L.  ed.)  550.  See 
also  Macon,  etc.,  R.  Co.  t\  Gibson,  (lSOOi 
85  Ga.  1,  11  S.  E.  442,  21  Am.  St.  Rep. 
135. 


As  affecting  holders  of  securities. —  Where  a  charter  provides  that  "  the 
legislature  may,  at  any  time  hereafter,  amend  or  repeal  this  act,"  the  fact 
that  there  is  outstanding  an  issue  of  bonds  and  a  mortgage  on  the  property 
of  the  corporation  does  not  limit  the  power  of  the  legislature  to  repeal 
the  act. 


Calder  t?.  Michigan,  (1910)  218  U.  S. 
591,  31  S.  Ct.  122,  54  TJ.  S.  (L.  ed.)   1163. 

A  provision  in  a  general  statute,  that 
"  the  charter  of  every  corporation  shall 
be  subject  to  alteration,  suspension  and 
repeal,  in  the  discretion  of  the  legisla- 
ture," authorizes  the  enactment  of  a 
statute  enabling  a  corporation  to  retire 
a  certain  amount  of  preferred  stock  in 
exchange  for  bonds  additional  and  sub- 
ordinate to  first  mortgage  bonds,  and  such 


statute  does  not  impair  the  contractual 
relations  established  between  the  hold- 
ers of  the  different  securities  by  reason 
of  the  respective  amounts  of  such  securi- 
ties of  different  classes,  the  differing 
rates  of  interest  thereon,  or  their  differ- 
ent measures  of  participation  in  profits, 
or  dividends,  or  assets,  which  were  pre- 
scribed when  the  corporation  was  organ- 
ized and  the  present  holders  bought  their 
stock.  C.  H.  Venner  Co.  r.  U.  S.  Steel 
Corp.,    (1902)    116  Fed.   1012. 


"  The  limitation  upon  the  power  of  amendment  of  charters  of  corporations 
has  been  defined  by  this  court  several  times.  It  is  said  in  one  case  that 
such  power  may  be  exercised  to  make  any  alteration  or  amendment  in  a 
charter  granted  that  will  not  defeat  or  substantially  impair  the  object  of 
the  grant  or  any  rights  which  have  vested  under  it,  which  the  legislature 
may  deem  necessary  to  secure  either  the  object  of  the  grant  or  any  other 
public  right  not  expressly  granted  away  by  the  charter." 


Fair  Haven,  etc.,  R.  Co.  v.  New  Haven, 
(1906)  203  U.  S.  379,  27  S.  Ct.  74,  51 
TJ.  S.  (L.  ed.)  237,  citing  Holyoke  Water- 
Tower  Co.  v.  Lvman,  (1872*)  15  Wall. 
522,  21  U.  S.  (L.  ed.)  13,3,  and  Shields 
v.  Ohio,  (1877)  95  U.  S.  324,  24  U.  S. 
(I.,  ed.)   357. 


The  reserved  power  of  amendment  it 
not  exceeded  so  long  as  the  object  of  the 
grant  is  not  defeated  or  essentially  im- 
paired and  property  and  rights  acquired 
upon  the  faith  of  the  charter  are  not 
taken  awav.  Com.  t\  Boston,  etc.,  R. 
Co.,  (1912)*  212  Mass.  82,  98  N.  E.  1075. 
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Subject  to  constitutional  rights. —  The  right  to  amend  a  charter  does  not 
authorize  the  taking  of  the  company's  property  without  just  compensation 
or  due  process  of  law. 


Chicago,  etc.,  R.  Co.  v.  Wisconsin, 
(1915)  238  U.  S.  491,  35  S.  Ct.  869,  50 
U.  S.  (L.  ed.)  1423,  L.  R.  A.  191 6A  1133; 
Borea  College  v.  Kentucky,  (1908)  211 
U.  S.  223,  21  S.  Ct.  73,  45  U.  S.  (L.  ed.) 


81:  Stearns  v.  Minnesota,  (1900)  179 
U.  S.  223,  21  S.  Ct.  73,  45  U.  S.  (L.  ed.) 
162;  Shields  v.  Ohio,  (1877)  95  U.  S. 
324,  24  U.  S.    (L.  ed.)    357. 


♦.  Exemption  prom  or  Limitation  op  Taxation. —  The  legislature  of  a 
state  may  exempt  particular  parcels  of  property  or  the  property  of  particu- 
lar persons  or  corporations  from  taxation,  either  for  a  specified  period  or 
perpetually,  or  may  limit  the  amount  or  rate  of  taxation  to  which  such 
property  shall  be  subjected.  And  when  such  immunity  is  conferred  or  such 
limitation  is  prescribed  by  the  charter  of  a  corporation,  it  becomes  a  part 
of  the  contract,  and  is  equally  inviolate  with  its  other  stipulations- 


Delaware  Railroad  Tax,  (1873)  18 
Wall.  225,  21  U.  S.  (L.  ed.)  888,  affirm- 
ing Minot  v.  Philadelphia,  etc.,  R.  Co., 
(1870)  2  Abb.  (U.  S.)  323,  17  Fed.  Caa. 
No.  9,645. 

See  also  the  following  cases: 
United  States.—  Pacific  R.  Co.  v.  Ma- 
guire,  (1873)  20  Wall.  43,  22  U.  S.  (L. 
ed.)  282;  Humphrey  v.  Pegues,  (1872) 
16  Wall.  249,  21  U.  S.  (L.  ed.)  326; 
Home  of  Friendless  v.  Rouse,  (1869)  8 
WaU.  438,  19  U.  S.    (L.  ed.)    495. 

Arkansas. —  Memphis,  etc.,  R.  Co.  V. 
Berry,  (1883)  41  Ark.  436;  Oliver  v. 
Memphis,  etc.,  R.  Co.,  (1875)  30  Ark. 
128;    State    v.    Crittenden    County    Ct., 

(1858)  19  Ark.  360. 

Connecticut. —  Sevmour  v.  Hartford, 
(1851)   21  Conn.  481. 

Delaware. —  State     v.     Smyrna     Bank, 

(1859)  2  Houct.  99. 

Maine. —  State  t;.  Maine  Cent.  R,  Co., 
(1877)    66  Me.  488. 

Maryland. —  State  v.  Baltimore,  .  etc., 
H.  Co.,   (1916)    127  Md.  434,  96  Atl.  636. 

Missouri. —  Scotland  County  r.  Mis- 
souri, etc.,  R.  Co.,   (1877)   65  Mo.  123. 

New  Hampshire. —  Brewster  v.  Hough, 
(1839)    10  N.  H.  138. 

New  Jersey. —  Newark,  etc.,  Horse  Car 
R.  Co.  v.  Clark,  (1891)  53  N.  J.  L.  332, 
21  Atl.  302;  Sisters  of  Charily  v.  Chut 
ham  Tp.,  (1888)  51  N.  J.  L.  89,  61  Atl. 
225;  State  Board  of  Assessors  v.  Morris, 
etc.,   R.   Co.,    (1886)    49  N.  J.  L.  193,  7 


Atl.    826;    State    e.    Railroad    Taxation 
Comr.,  (1874)  37  N.  J.  L.  240. 

North  Carolina.—  Worth  v.  Wilming- 
ton, etc.,  R.  Co.,    (1883)    89  N.   C.  291. 

Ohio. —  Milan,  etc.,  Plankroad  Co.  v. 
Husted,   (1854)    3  Ohio  St.  578. 

Oreqon.—  Ladd  v.  Portland,  (1898)  32 
Ore.  271,  51  Pac.  654. 

South  Carolina. —  Columbia  Water 
Power  Co.  v.  Campbell,  (1906)  75  S.  C. 
34,  54  S.  E.  833. 

Tennessee. — Knoxville,  etc.,  R.  Co.  r. 
Hicks,  (1877)  9  Baxt.  442;  State  v.  Bank 
of  Commerce,  (1895)  95  Tenn.  221,  31 
S.  W.  993;  State  v.  Butler,  (1888)  86 
Tenn.  614,  8  S.  W.  586;  State  r.  Butler, 
(1884)   13  Lea  401, 

Virginia. —  Com.  v.  Richmond,  etc.,  R. 
Co.,   (1886)    81  Va.  355. 

See  also  supra,  p.  1007,  paragraph  At  to 
exemption  from  tawation. 

A  grant  of  authority  to  a  railroad  com- 
pany to  construct  its  road,  containing 
provisions  relating  to  taxation,  does  not 
preclude  the  right  of  further  taxation 
by  the  state.  Erie  R.  Co.  v.  Pennsyl- 
vania, (1874)  21  Wall.  498,  22  U.  S. 
(L.  ed.)   595. 

A  Mississippi  statute  provided  in  the 
charter  of  a  railroad  company  that  its 
property  should  "be  exempt  from  taxa- 
tion for  a  term  of  twenty  years  from  the 
completion  of  said  railroad  to  the  Mis- 
sissippi river,  but  not  to  extend  beyond 
twenty-five  years  from  the  date  of  the 
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approval  of  this  Act."  The  decision  of 
the  Supreme  Court  of  the  state  that  the 
exemption  created  was  intended  to  com- 
mence from  and  after  the  completion  of 
a  railroad  to  the  Mississippi  river,  and 
was  to  continue  thereafter  for  twenty 
years  if  the  road  was  comrleted  to  the 
river  in  five  years  from  the  date  of  the 
approval  of  the  Act,  but  liable  to  be 
diminished  by  whatever  time  beyond  five 
years  was  consumed  in  the  completion 
of  the.  road  to  the  river,  was  affirmed. 
Yazoo,  etc.,  R.  Co.  r.  Thomas.  (18S9) 
132  U.  S.  184.  10  S.  Ct.  74,  32  U.  S. 
(L.  ed.)  302,  affirming  (1888)  37  Fed.  24. 

Exemption  must  be  express. —  As  the 
power  to  tax  is  an  exercise  of  the  sov- 
ereign authority  of  the  state,  essential  to 
its  existence,  the  fact  of  its  surrender 
in  favor  of  a  corporation  or  an  indi- 
vidual must  be  shown  in  language  which 
cannot  be  otherwise  reasonably  construed, 
and  all  doubts  which  arise  as  to  the  intent 
to  make  such  contract  are  to  be  resolved 
in  favor  of  the  state.  Seton  Hall  Col- 
lege r.  South  Orange,  (1916)  242  U.  S. 
100.  37  S.  Ct.  54,  61  U.  S.   (L.  ed.)    170. 

State  legislatures,  unless  prohibited  in 
terms  by  state  constitutions,  may  con- 
tract by  legislation  to  release  the  exer- 
cise of  taxing  a  particular  thing,  cor- 
poration, or  person,  as  that  may  appear 
in  its  Act.  Jefferson  Branch  Bank  v. 
Skelly,  (1861)  1  Black  448,  17  U.  S. 
(L.  ed.)  173,  reversing  (1859)  9  Ohio  St. 
606.  See  also  New  York  v.  Eighth  Ave. 
K.  Co.,  (1887)  43  Hun  614,  6  N.  Y.  St. 
Hep.  631. 

By  a  special  statute  the  charter  of  a 
railroad  company  incorporated  under  the 
general  railroad  law  of  the  state,  was 
amended  to  facilitate  the  construction  of 
the  road  and  to  authorize  towns  to  sub- 
scribe to  the  capital  stock.  It  provided 
"  that  the  real  and  personal  property 
or  said  corporation  shall  be  exempt  from 
taxation  for  state,  county,  town  or  mu- 
nicipal purposes,  until  a  single  track  of 
said  road  shall  be  completed  and  in  op- 
eration, but  the  time  of  such  exemption 
shall  not  exceed  the  term  of  ten  years, 
nor  shall  this  section  apply  to  any*  road 
now  wholly  or  partly  constructed  which 
may  be  consolidated  "with  this  road."  It 
was  held  that  the  exemption  from  taxa- 
tion, with  the  other  provisions,  consti- 
tuted a  contract  founded  on  considera- 
tions of  policy  stated  in  the  Act,  and 
was  one  which,  as  against  the  corporation 
and  its  stockholders,  could  not  have  been 
abrogated  by  the  state,  but  for  the  reser- 
vation in  the  constitution  of  the  state 
and  in  the  general  railroad  law  giving 
to  the  legislature  the  right  to  amend  the 
charter   of    the   corporation.     Hewitt    v. 


New  York,  etc.,  R.  Co.,  (1875)  12  Blatchf. 
(U.  S.)   452,  12  Fed.  Cas.  No.  6,443. 

By  amendment  of  charter. —  The  fact 
that  the  exemption  from  taxation  is  by 
an  amendment  of  the  charter,  -even  of  an 
equipped  corporation,  does  not  detract 
from  its  character  as  a  contract.  Barnes 
r.  Kornegay,    (1S94)   62  Fed.  672. 

After  extension  of  charter. —  The  exist- 
ence of  an  exemption  from  taxation  lasts 
only  during  the  continuance  of  the  char- 
ter, and  when  the  charter  is  extended 
without  any  such  promise,  the  power  to 
tax  revives.  State  t\  Smyrna  Bank, 
(1859)    2  Houst.    (Del.)    99. 

For  a  case  where  the  exemption  oon- 
Untied  after  the  extension  of  a  charter, 
though  the  constitution  in  force  at  the 
time  of  the  extension  prohibited  any 
exemption,  see  Citizens'  Bank  v.  Board 
of  Assessors,   (1893)    54  Fed.  73. 

By  relation  to  charter  of  another  com- 
pany,— A  statute  granting  to  a  corpora- 
tion all  the  rights  and  privileges  of  a 
■•ompany  which  has  a  charter  immunity 
from  taxation  does  not  confer  the  ex- 
emption on  the  new  corporation.  "The 
words  'rights,  privileges,  and  immuni- 
ties' when  used  in  a  statute  of  the  kind 
under  consideration  are  certainly  full  and 
ample  for  the  purpose  of  granting  an 
exemption  from  taxation  contained  in  the 
first  or  original  statute,  and  when  in 
granting  to  still  another  company  cer- 
tain rights  the  word  '  immunities '  is 
dropped,  its  absence  would  seem  and 
ought  to  have  some  special  significance." 
Phopnix  F.  &  M.  Ins.  Co.  V.  Tennessee, 
(1896)  161  U.  S.  176,  16  S.  Ct.  471, 
40  U.  S.  (L.  ed.)  660.  See  also  Homo 
Ins.,  etc.,  Co.  v.  Tennessee,  (1896)  161 
U.  S.  198,  16  8.  Ct.  476,  40  U.  S.  (L. 
ed.)    669. 

A  grant  to  a  corporation  of  u  all  the 
rights,  powers,  and  privileges "  granted 
to  a  railroad  company  of  which  it  is  to 
be  the  successor,  gives  to  the  n«w  cor- 
poration the  exemption  from  taxation 
which  was  one  of  the  "rights  and  priv- 
ileges" of  the  original  company.  Ten- 
nessee v.  Whitworth,  (1886)  117  U.  S. 
145,' 6  S.  Ct.  649,  29  U.  S.  (L.  ed.)  833, 
affirming  (1884)  22  Fed.  81.  But  in 
Phcenix  F.  &  M.  Ins.  Co.  v.  Tennessee, 
(1896)  161  TJ.  S.  182,  16  S.  Ct.  471,  40 
U.  S.  (L.  ed.)  660,  the  court  said:  "The 
decision  in  this  last  case  should  be  con- 
fined to  the  peculiar  language  used  in 
the  various  statutes  therein  cited,  where- 
in, aside  from  the  word  '  privilege,'  it  may 
be  argued  that,  considering  all  the  lan- 
guage used  in  those  statutes,  the  inten- 
tion of  the  legislature  to  exempt  the 
company  named  from  taxation  may  fairly 
well  be  made  out.'9 
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Exemption  from  taxation  may  be  con- 
strued as  included  in  the  word  "priv- 
ileges "  if  there  are  other  provisions  re- 
moving all  doubt  of  the  intention  of  the 
legislature  in  that  respect.  Wilmington, 
etc.,  R.  Co.  I?.  Alsbrook,  (1892)  146  U.  S. 
297,  13  S.  Ct.  72,  36  U.  S.  (L.  ed.)  972. 

A  charter  of  a  railroad  corporation  in- 
vesting it  with  all  the  right*  and  pow- 
ers necessary  to  the  construction  and  re- 
pair of  its  railroad,  and  for  that  purpose 
to  "have  and  use  all  the  powers  and 
privileges  "  and  be  subject  to  the  obliga- 
tions contained  in  the  enumerated  sections 
of  a  charter  previously  granted  to  an- 
other railroad  company,  does  not  confer 
on  the  new  corporation  the  privilege  of 
exemption  from  tuxation  contained  in  the 
enumerated  sections  of  the  other  char- 
ter but  only  such  powers  and  privileges 
as  are  necessary  to  carry  into  effect  the 
object  for  which  the  new  company  was 
incorporated.  Annapolis,  etc.,  «.  Co.  v. 
Anne  Arundel  County,  (1880)  103  U.  S. 
3,  26  ,U.  S.   (L.  td.)   369. 

A  charter  investing  "a  railroad  com- 
pany, for  the  purpose  of  making  and 
using  its  road,  with  all  the  powers, 
rights,  and  privileges  of  another  railroad 
company,  does  not  include  immunity  fmm 
taxation,  granted  to  that  other  compnny, 
as  such  immunity  is  not  necessary  for  the 
purpose  of  making  and  using  a  road. 
Memphis,  etc.,  R.  Co;  o.  Gaines,  (1878) 
97  U.  S.  711,  24  U.  S.  (L.  ed.)   1091. 

A  state  statute  passed  in  1851,  to  in- 
corporate a  railroad  company,  chartered 
the  corporation,  but  did  not  exempt  its 
property  from  taxation.  An  Act  passed 
in  1855  to  amend  its  charter  did  exempt 
it.  In  1863  an  Act  was  passed  confer- 
ring upon  a  company  which  had  been  in- 
corporated in  1849  to  build  a  railroad, 
but  which  had  never  found  inducements 
sufficient  to  make  it  build  the  road,  all 
the  rights,  powers  and  "privileges " 
granted  by  the  amended  charter  of  the 
first  company.  It  was  held  that  the 
property  of  the  second  road  was  made, 
bv  the  Act  of  1863,  exempt  from  taxa- 
tion and  that  the  legislature  could  not 
repeal  the  Act  of  1863,  so  as  to  subject 
it  to  taxation.  Humphrey  t?.  Pegues, 
(1872)  16  Wall.  249,  21  U.  S.  (L.  ed.) 
326. 

See  also  Louisville,  etc.,  R.  Co.  v. 
Gaines,  (1880)  3  Fed.  279,  in  which  case 
the  court  said :  "  Humphrey  r.  Pegues 
is  exactly  similar  to  the  case  under  con- 
sideration, and  is  conclusive,  unless  its 
authority  has  been  overthrown  or  weak- 
ened by  subsequent  decisions  of  the  same 
court.  It  is  insisted  that  it  has  been  over- 
ruled or  materially  qualified  by  Morgan 
*.  Louisiana,    (1876)    93  IT.  S.  217-228, 


We  do  not  concur  in  this  view.  The 
questions  involved  in  the  two  cases  were 
very  different.  There  is  no  conflict  be- 
tween them.  In  the  first  it  is  held  that 
a  grant  to  one  railroad  company  of  the 
1  powers,  rights,  and  privileges '  of  an- 
other carried  to  the  former  an  exemption 
from  taxation  enjoyed  by  the  latter,  while 
in  the  second  case  it  was  decided  that  a 
foreclosure  sale  of  the  '  property  and  fran- 
chises'  of  a  railroad  company  did  not 
vest  the  purchaser  with  an  immunity 
from  taxes  possessed  by  the  company 
whose  property  was  sold;  because,  say 
the  court,  the  'franchises'  of  a  railroad 
company  are  such  as  '  are  essential  to  the 
operations  of  the  corporation;  positive 
rights  or  privileges,  without  which  the 
road  of  the  company  could  not  be  suc- 
cessfully worked/  and  that  'immunity 
from  taxation  is  not  one  of  them.'" 

When,  in  addition  to  the  words  "  pow- 
ers, rights,  privileges,  and  franchises," 
there  is  added  the  word  "  immunities," 
in  legislative  grants  to  a  new  company 
of  the  same  charter  attributes  which  were 
enjoyed  by  an  older  corporation  which 
possesses  exemption  from  taxation,  the 
word  "immunities"  includes  immunity 
from  taxation,  and  is  the  apt  word  used 
in  legislation  to  express  that  peculiar  ex- 
emption. Bancroft  o.  Wicomico  County, 
(1903)    121  Fed.  880. 

By  payment  for  privilege  of  using 
streets. —  Payment  by  a  street  railway 
company  for  the  privilege  of  occupying 
and  using  the  streets,  does  not  create  an 
irrevocable  contract  which  prevents  the 
city,  during  the  terms  of  the  ordinance, 
from  imposing  a  license  fee  or  tax  for 
the  operation  of  the  cars.  St.  Louis  v. 
United  Rys.  Co.,  (1908)  210  U.  S.  266,  28 
8.  Ct.  630,  52  U.  S.    (L.  ed.)    1054. 

Conditional  exemption. — A  clause  in  the 
charter  of  a  railroad  company  that  "no 
tax  shall  ever  be  laid  on  said  road  or  its 
fixtures  which  shall  reduce  the  dividends 
below  eight  per  cent.,*'  is  a  valid  con- 
ditional exemption  from  taxation  when 
there  was  no  provision  either  in  the  con- 
stitution or  the  general  laws  of  the  state 
in  existence  at  the  time  which  reserved 
to  the  state  the  right  to  alter,  modify, 
or  repeal  the  charter.  The  constitutional 
power  to  grant  exemption,  wholly  or 
partial,  and  for  fixed  or  indefinite  periods, 
necessarily  includes  the  power  to  exempt 
upon  conditions  or  contingencies  which 
are  to  happen  in  the  future.  Mobile,  etc., 
R.  Co.  0.  Tennessee,  (1894)  153  U.  S. 
487,  14  S.  Ct.  968,  38  U.  &  (L.  ed.)  793. 

Failure  to  accept  charter. —  A  company 
incorporated  under  a  charter  granting 
exemption  from  taxation  does  not  ac- 
quire that  right  when  there  was  a  fail- 
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ure  to  accept  the  charter  and  organize 
thereunder  until  after  a  lapse  of  twenty- 
four  years,  and  at  the  time  the  company 
was  organized  the  state  constitution  pro- 
hibited any  exemption  of  the  property  of 
the  corporation.  Planters'  Ins.  Co.  v. 
Tennessee,  (1896)  161  U.  S.  196,  16  S. 
Ct.  466,  40  U.  S.  (L.  ed.)  667. 

Consideration. — A  special  charter  pro- 
vision that  an  annual  tax  of  one  per  cent, 
on  the  capital  stock  of  said  company 
paid  in,  which  tax  shall  be  in  lieu  of  all 
other  taxes,  except  for  penalties  imposed 
on  said  company  by  its  act  of  incorpo- 
ration, or  any  other  law  of  the  state, 
was  a  contractual  limitation  on  the  power 
to  tax  the  company,  when  it  was  done 
with  a  view  of  inducing  large  expendi- 
tures by .  the  corporation  and  the  com- 
pletion of  an  unfinished  road  whose  com- 
•  pletion  is  deemed  of  great  public  impor- 
tance, and  where  the  special  provision  is, 
as  required,  formally  accepted,  the  ex- 
penditures made,  and  the  road  completed. 
Powers  v.  Detroit,  etc.,  R.  Co.,  (1906) 
201  U.  S.  643,  26  S.  Ct.  566,  50  U.  S. 
(L.  ed.)  860. 

As  to  amendment  to  charter. —  Where 
a  college  was  incorporated  under  a  stat- 
ute and  entered  upon  the  discharge  of  its 
charter  obligations  without  reliance  upon 
any  legislative  authority  exempting  it 
from  taxation  upon  its  property,  and, 
when  subsequent  legislation  extended  to 
it  exemption  from  taxation,  it  entered 
upon  no  new  undertaking,  and  made  no 
agreement  by  which  it  promised  to  do 
something,  nor  did  it  part  with  anything 
because  of  the  immunity  thus  extended 
to  it  by  the  state,  a  revocable  privilege 
was  extended  to  it  by  the  legislature. 
Seton  Hall  College  v.  South  Orange, 
(1916)  242  U.  S.  100,  37  S.  Ct.  54,  61 
U.  S.   (L.  ed.)   170. 

In  the  case  of  a  corporation  the  ex- 
emption, if  originally  made  in  the  Act 
of  incorporation,  is  supported  upon  the 
consideration  of  the  duties  and  liabilities 
which  the  corporators  assume  by  accept- 
ing the  charter.  When  made  by  an 
amendment  of  the  charter,  it  is  sup- 
ported upon  the  consideration  of  the 
greater  efficiency  with  which  the  corpo- 
ration will  thus  be  enabled  to  discharge 
the  duties  originally  assumed  by  the  cor- 
porators to  the  public,  or  of  the  greater 
facility  with  which  it  will  support  its 
liabilities  and  carry  out  the  purposes  of 
its  creation.  Tomlinson  t?.  Jessup,  (1872) 
15  Wall.  469,  21  U.  S.  (L.  ed.)  204. 

When  it  is  not  ewpressly  stated  that 
the  consideration  for  the  grant  of  a  fran- 
chise is  in  lieu  of  or  as  an  equivalent 
or  substitute  for  taxes,  there  is  not  con- 
tract right  which  is  impaired  by  a  stat- 


ute subsequently  imposing  a  special  fran- 
chise tax.  Metropolitan  Street  R.  Co.  0. 
State  Board  of  Tax  Com'rs,  (1905)  199  U. 
S.  43,  25  S.  Ct.  705,  50  U,  S.  (L.  ed.)  65, 
affirming  174  N.  Y.  417,  67  N.  E.  69,  105 
Am.  St.  Rep.  674,  63  L.  R.  A.  884. 

The  payment  of  the  price  charged  for 
the  granting  of  a  franchise,  whether  by 
the  payment  of  an  annual  charge  or  a 
stipulated  alternative,  is  a  limitation 
upon  the  taxing  power  of  the  legislature 
making  it,  and  upon  the  succeeding  legis- 
latures, to  impose  any  further  tax  upon 
the  franchise.  Gordon  v.  Appeal  Tax  Ok, 
(1845)  3  How.  146,  11  U.  S.  (L.  ed.) 
529. 

In  that  case,  however,  there  was  in 
the  charter  what  seems  to  have  been  an 
express  exemption  from  taxation,  and  the 
case  has  been  repeatedly  qualified  and 
limited  by  subsequent  decisions.  See 
Metropolitan  Street  R.  Co.  r.  State  Board 
of  Tax  Com'rs,  (1905)  199  U.  S.  40,  25 
S.  Ct.  705,  50  U.  S.  (L.  ed.)  65,  affirm- 
ing 174  N.  Y.  417,  67  N.  E.  69,  105  Am. 
St.  Rep.  674,  63  L.  R.  A.  884. 

The  public  purposes  to  be  attained  by 
the  establishment  of  a  charitable  or  an 
educational  institution  constitute  a  con- 
sideration on  which  contracts  exempting 
such  institution  from  taxation  may  be 
based.  Washington  Universitv  c.  Rouse, 
(1869)  8  Wall.  440,  19  U.  §.  (L.  ed.) 
498. 

Where  a  privilege  or  immunity  from 
taxation  given  to  colleges  was  a  mere 
gratuity,  it  was  subject  to  the  legisla- 
tive will,  and  might  at  any  time  be 
altered  or  revoked.  Appeal  Tax  Ct.  v. 
State  University,    (1879)    50  Md.  457. 

An  exemption  from  tarnation  founded 
upon  motives  of  public  policy,  and  not 
upon  any  adequate  consideration,  may  be 
repealed,  since  it  is  not  a  contract  within 
the  constitutional  provision.  People  e. 
Roper,   (1866)   35  N.  Y.  629. 

A  grant  of  exemption  from  taxation  by 
the  legislature,  unless  based  upon  a  con- 
sideration,* does  not  bind  the  state,  and 
property  thus  exempted  by  one  legisla- 
ture may  be  taxed  by  the  next.  Pennsyl- 
vania R,  Co.  v.  Bowers,  (1889)  124  Pa. 
St.   192,  16  Atl.  836,  2  L.  R.  A.  621. 

Change  of  business. — A  corporation  can- 
not, under  a  general  statute,  change  its 
business  from  that  of  insurance,  as  pro- 
vided in  its  original  charter,  to  that  of 
banking  and  still  retain  the  exemption 
from  the  payment  of  taxes,  when  the 
state  constitution  in  force  at  the  time 
of  the  change  of  business  requires  that 
such  property  should  be  taxed.    Memphis 
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City  Bank  v.  Tennessee,  (1896)  161  U. 
S.  190,  16  S.  Ct.  468,  40  U.  S.  (L.  ed.) 
664. 

On  sale  of  charter  under  foreclosure. — 
An  exemption  from  taxation  contained 
in  the  charter  of  a  corporation  is  a  per- 
sonal privilege  in  favor  of  the  corpora- 
tion therein  specifically  referred  to,  and 
does  not  pass  with  the  sale  of  that  char- 
ter under  a  foreclosure  sale.  All  that 
could  be  acquired  by  such  a  purchase,  if 
anything,  would  be  the  rights  and  priv- 
ileges mentioned  in  the  charter,  and 
subject  to  the  provisions  of  the  consti- 
tution and  laws  existing  at  the  time  of 
such  purchase.  Mercantile  Bank  t?.  Ten- 
nessee, (1896)  161  U.  S.  171,  16  S.  Ot. 
461,  40  U.  S.   (L.  ed.)   656. 

Special  tax  for  local  improvement —  An 

exemption  from  taxation  is  to  be  taken 
as  an  exemption  simply  from  the  burden 
of  ordinary  taxes,  taxes  proper,  and  does 
not  relieve  from  the  obligation  to  pay 
special  assessments.  Illinois  Cent.  R.  Co. 
v.  Decatur,  (1893)  147  U.  S.  199,  13 
S.  Ct.  293,  37  U.  S.  (L.  ed.)  132.  See 
•also  Ford  v:  Delta,  etc.,  Land  Co.,  (1897) 
164  U.  8.  670,  17  S.  Ct.  230,  41  U.  S. 
(L.  ed.)  590,  affirming  (1890)  43  Fed. 
181. 

Right  not  destroyed  without  consent  of 
stockholder. —  When  the  charter  of  a  cor- 
poration gives  an  exemption  from  taxa- 
tion, each  stockholder,  by  virtue  of  his 
interest  in  the  corporation,  has  a  right 
to  this  exemption  as  a  part  of  the  prop- 
erty of  the  corporation  which  cannot  be 
given  away  or  destroyed  without  his  con- 
currence. Barnes  v.  Kornegay,  (1894) 
62  Fed.  672. 

Of  land. —  A  state  statute  authorizing 
the  issue  of  transferable  land  scrip,  and 
its  receipt  from  locators  of  land  in  pay- 
ment, and  a  provision  offering  induce- 
ments to  purchasers  and  contractors  by 
exempting  from  taxation  for  ten  years  or 
until  reclaimed,  all  the  swamp  or  over- 
flowed lands,  constituted  a  contract  be- 
tween the  state  and  the  holders  of  the 
land  scrip  issued  under  a  statute;  and  a 
repeal  of  the  exemption,  so  far  as  it  con- 
cerned lands  paid  for  either  before  or 
after  the  repeal  by  serin  issued  and  paid 
out  before  repeal,  impaired  the  contract 
of  the  state  with  the  holders  of  the  scrip. 
McGee  v.  Mathis,  (1866)  4  Wall.  156, 
18  U.  S.   (L.  ed.)   314. 

The  legislature  of  the  colony  of  New 
Jersev  passed  an  Act  in  1758,  exempting 
certain  lands  from  taxation  which  had 
been  purchased  for  Indians,  in  consid- 
eration of  which  they  released  their  claim 
to  other  lands  in  New  Jersey.  In  1801 
the  state  of  New  Jersey  authorized  a 
sale  of  the  land,  but  the  statute  contained 


no  expression  in  any  manner  respecting 
the  privilege  of  exemption  from  taxa- 
tion which  was  annexed  to  those  lands 
by  the  Act  under  which  they  were  pur- 
chased .and  settled  on  the  Indians.  It 
was  held  that  the  exemption  from  taxa- 
tion, though  for  the  benefit  of  the  In- 
dians, was  annexed  to  the  land  itself, 
not  to  their  persons,  and  that  a  statute 
repealing  the  exemption  impaired  the 
obligation  of  the  contract.  New  Jersey  v. 
Wilson,  (1812)  7  Cranch  164,  3  U.  S. 
(L.  ed.)   303. 

The  repeal  of  a  law  of  a  state,  under 
which  land  within  the  state  purchased 
from  the  United  States  was  exempt  from 
taxation  until  five  years  after  the  time 
of  the  sale,  could  not  have  the  effect  of 
subjecting  to  taxation  land  purchased 
prior  to  the  repeal,  as  it  would  impair 
the  obligation  of  the  contract  of  the 
state  with  the  purchaser.  Thompson  v. 
Holton,  (1855)  6  McLean  (U.  S.)  3W, 
23  Fed.  Cas.  No.  13,958. 

A  law  exempted  from  taxation  all 
lands,  tenements,  and  revenues  of  Har- 
vard College,  not  exceeding  the  value  of 
£500  per  annum.  It  was  held  that  the 
lands  first  acquired  by  the  college  before 
their  annual  income  amounted  to  £500 
would  never  be  liable  to  taxation  so  long 
as  they  were  owned  by  the  college,  and 
that  they  were  equally  exempt  from  taxa- 
tion in  the  hands  of  a  lessee.  Hardy  v. 
Waltham,   (1828)   7  Pick.   (Mass.)   108. 

Property  of  Bible  society. —  Where  it 
was  provided  in  an  Act  incorporating 
the  Alabama  Bible  Society  that  the  prop- 
erty of  the  society  should  be  exempt  from 
taxation,  it  was  held  that  the  grant  of 
a  charter  and  its  acceptance  constituted 
a  contract  between  the  state  and  the  cor- 
poration such  as  comes  within  the  mean- 
ing of  the  Federal  Constitution,  the  con- 
tractual element  of  consideration  for  the 
exemption  being  supplied  when  the  charter 
was  accepted  and  acted  under,  and  the 
obligation  of  the  contract  could  not  be 
impaired  by  a  later  constitution  of  the 
state.  State  v.  Alabama  Bible  Soc, 
(1902)    134  Ala.  632,  32  So.   1011. 

A  provision  in  the  charter  of  a  chari- 
table institution  "  that  the  property  of 
the  corporation  shall  be  exempt  from  tax- 
ation "  is  a  contract  between  the  state 
and  the  corporators  that  the  property 
given  for  the  charitable  uses  specified  in 
the  charter  shall,  so  long  as  it  is  applied 
to  those  uses,  be  exempt  from  taxation. 
Home  of  Friendless  v.  Rouse,  (1869)  8 
WaU.  436,  19  U.  S.   (L.  ed.)   495. 

Grants  or  donations  for  religious  or 
charitable  purposes,  made  under  a  Con- 
necticut statute  which  provided  that  they 
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shall  be  forever  free  from  taxation,  can- 
not, by  a  repeal  of  the  statute,  be  sub- 
jected to  taxation  as  if  the  statute  never 
existed.  Under  such  a  statute  it  is  neces- 
sary that  the  donor  should,  by  express 
terms  of  the  grant,  impress  upon  the 
property  a  perpetual  sequestration  for  the 
object  specified  in  the  statute  in  order 
to  entitle  the  property  to  the  exemption. 
Seymour  «?.  Hartford,  (1861)  21  Conn. 
481,  holding  that  where  a  deed  to  an 
ecclesiastical  society  expressly  declared 
that  the  gift  was  a  sure  and  absolute 
fee  simple,  without  any  manner  of  condi- 
tion, the  donation  did  not  come  within 
the  statute.  See  also  Osborne  v.  Humph- 
rey, (1829)  7  Conn.  335;  Atwater  v. 
Woodbridge,   (1826)   6  Conn.  223. 

A  Connecticut  statute  which  provided 
that  "  whenever  any  ecclesiastical  society, 
or  any  public  or  charitable  institution, 
shall  have  leased  or  otherwise  conveyed 
any  real  estate,  from  which  said  society 
or  institution  does  not  receive  an  annual 
income  or  rent,  or  where  such  conveyance 
is  intended  to  be  a  perpetual  conveyance, 
such  estate  shall  not  be  exempt  from  tax- 
ation," was  held  not  to  constitute  a  con- 
tract which  was  violated  by  a  subsequent 
statute  which  provided  "that  all  such 
lands,  tenements,  hereditaments,  and 
other  estates,  that  either  formerly  have 
been,  or  hereafter  shall  be,  given  and 
granted,  either  by  the  general  assembly 
of  this  colony,  or  by  any  town,  village, 
or  particular  person  or  persons,  for  the 
maintenance  of  the  ministry  of  the  gospel 
in  any  part  of  this  colony,  or  schools  of 
learning,  or  for  the  relief*  of  poor  people, 
or  for  anv  other  public  and  charitable 
use,  shall  forever  remain  and  be  continued 
to  the  use  or  uses  to  which  such 
lands,  tenements,  hereditaments,  or  other 
estates  have  been  or  Rhall  be  given  and 
granted,  according  to  the  true  intent  and 
meaning  of  the  grantors,  and  to  no  other 
use  whatsoever;  and  shall  also  be  ex- 
empted out  of  the  general  lists  of  estates 
and  free  from  the  payment  of  rates." 
Lord  v.  Litchfield,  (1869)  36  Conn.  116, 
approving  Brainard  v.  Colchester,  (1863) 
31  Conn.  407,  in  which  latter  case  Landon 
r.  Litchfield,  (1836)  11  Conn.  261,  was 
disapproved. 

Exemption  of  right  of  way  includes 
superstructures. —  An  exemption  from  tax- 
ation of  the  right  of  way  across  the 
Sufclic  domain  granted  by  an  Act  of 
ongress  includes  an  exemption  from 
taxation  of  the  superstructures  built 
thereon.    New  Mexico  t.  U.  S.  Trust  Co., 

(1898)  172   U.    S.    171,    19    S.    Ct.    128, 
43  U.  S.   (L.  ed.)   407,  judqment  %iod:fied 

(1899)  174   U.    S.    545,    19    S.   Ct.    784, 
43  U.  S.  (L.  ed.)    1079. 


An  Act  of  Congress  granting  to  a  rail- 
road company  a  right  of  way  across  the 
public  domain  in  a  territory,  with  exemp- 
tion from  taxation,  does  not  give  an  ex- 
emption from  taxation  to  the  right  of 
way  acquired  over  land  which  was  held 
in  private  ownership  at  the  time  of  the 
grant.  New  Mexico  t>.  U.  S.  Trust  Co., 
(1890)  174  U.  S.  647,  19  S.  Ct  784,  43 
U.  S.   (L.  ed.)    1079. 

The  charter  of  a  university  provided 
•'  that  all  property,  of  whatever  kind  or 
description,  belonging  to  or  owned  by  said 
corporation,  shall  be  forever  free  from 
taxation  for  any  and  all  purposes,"  at 
the  time  the  state  constitution  declared 
that  "  the  property  of  the  state  and  coun- 
ties, both  real  and  personal,  and  such 
other  property  as  the  general  assembly 
may  deem  necessary  for  school,  religious, 
and  charitable  purposes,  may  be  exempt 
from  taxation/'  The  state  Supreme 
Court  held  that  the  exemption  from  taxa- 
tion extended  only  to  property  used  for 
schools,  that  is,  property  directly  and 
immediately  used,  and:  not  property  from 
which  remote  or  consequential  benefit  is 
derived.  In  reversing  the  judgment  of  the 
state  Supreme  Court,  the  United  States 
Supreme  Court  held  that  the  state  con- 
stitution imposed  no  limit  on  the  discre- 
tion of  the  legislature  to  exempt  all  the 
property  of  the  institution  from  taxa- 
tion, and  that  the  right  of  exemption 
was  impaired  by  a  subsequent  constitu- 
tional provision  and  statute  limiting  the 
exemption  to  such  property  as  might  be 
deemed  necessary  for  school  purposes. 
Northwestern  University  ©.  People, 
(1878)  99  U.  8.  319,  25  U.  8.  (L.  ed.) 
387. 

The  charter  of  a  railroad  corporation 
exempting  its  property  from  taxation 
exempts  not  only  the  rolling  stock,  road- 
bed, and  depot  grounds,  but  also  the 
franchise.  ''Nothing  is  better  settled 
than  that  the  franchise  of  a  private  cor- 
poration—  which  in  its  application  to  a 
railroad  is  the  privilege  of  running  it 
and  taking  fare  and  freight  —  is  property, 
and  of  the  most  valuable  kind,  as  it  can- 
not be  taken  for  public  use  even  without 
compensation."  Wilmington,  etc.,  R.  Co. 
v.  Reid,  (1871)  13  Wall.  268,  20  U.  S. 
(L.  ed.)  568.  See  also  Raleigh,  etc.,  R. 
Co.  v.  Reid,  (1871)  13  Wall.  269,  20  U.  8. 
(L.  ed.)  570,  reversing  (1870)  64  N.  C. 
155. 

Branch  railroads. — The  exemption  from 
taxation  given  by  the  charter  of  a  rail- 
road company  does  not  extend  to  branch 
roads  constructed  under  a  subsequent 
statute.  Chicago,  etc.,  R.  Co.  !?.  Guffey, 
(1887)  120  U.  S.  674,  7  8.  Ct.  693,  30 
U.  S.  (L.  ed.)  732. 
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In  Atlantic,  etc.,  R.  Co.  v.  Allen,  (1876) 
15  Fla.  037,  it  was  held  that  a  branch 
road  of  a  railroad  company  was  subject 
to  the  provisions  of  the  original  charter 
which  exempted  the  company  from  taxa- 
tion, upon  the  amendment  of  the  charter 
authorizing  the  company  to  construct 
branch  roads. 

Property  not  used  for  corporate  pur- 
poses.—  A  general  exemption  of  the  prop- 
erty of  a  corporation  from  taxation  is 
to  be  construed  as  referring  only  to  the 
property  held  for  the  transaction  of  the 
business  of  the  company.  Ford  r.  Delta, 
etc.,  Land  Co.,  (1897)  164  U.  S.  667,  17 
S.  Ct.  630,  41  U.  S.  (L.  ed.)  590,  affirm- 
ing (1890)  43  Fed.  181. 

A  bank  charter  provided  that  it  "may 
purchase  and  hold  a  lot  of  ground  for 
the  use  of  the  institution  as  a  place  of 
business,  and  at  pleasure  sell  and  ex- 
change the  same,  and  may  hold  such  real 
or  personal  property  and  estate  as  may 
be  conveyed  to  it  to  secure  debts  due 
the  institution,  and  may  sell  and  convey 
the  same,"  and  also  declared  that  the  in- 
stitrtion  "shall  pay  to  the  state  an  an- 
nual tax  of  one-half  of  one  per  cent,  on 
each  share  of  capital  stock,  which  shall 
be  in  lieu  of  all  other  taxes."  It  was 
held  that  the  limited  exemption  could 
not  be  extended  to  property  used  beyond 
the  actual  wants  of  the  corporation  in 
carrying  out  the  purposes  of  its  creation. 
Bank  of  Commerce  v.  Tennessee,  (1881) 
104  U.  S.  493,  26  U.  S.   (L.  ed.)   810. 

The  question  whether  a  charter  exemp- 
tion from  taxation  of  "  capital "  or 
"capital  stock"  is  equivalent  to  an  ex- 
emption of  property  purchased  with,  or 
represented  by,,  the  capital,  turns  upon 
the  effect  to  be  given  to  the  terms  in 
particular  cases.  When  the  property  has 
been  exempted  by  reason  of  the  exemp- 
tion of  the  capital,  it  has  been  because, 
taking  the  whole  charter  together,  it  was 
apparent  that  the  legislature  so  intended. 
Thus,  the  capital  stock  of  a  bank  usually 
consists  of  money  paid  in  to  be  used  in 
banking,  and  an  exemption  of  such  capital 
stock  from  taxation  must  almost  neces- 
sarily mean  an  exemption  of  the  securi- 
ties into  which  the  money  has  been  con- 
verted in  the  regular  course  of  a  banking 
business.  And  in  general,  an  exemption 
of  capital  stock,  without  more,  may,  with 
great  propriety,  be  considered,  under 
ordinary  circumstances,  as  exempting 
that  which,  in  the  legitimate  operations 
of  the  corporation,  comes  to  represent  the 
capital.  Memphis,  etc.,  R.  Co.  v.  Gaines, 
(1878)  97  U.  S.  707,  24  U.  S.  (L.  ed.) 
1091. 

License  fees  imposed  by  a  municipal 
ordinance  on  the  granting  of  a  franchise 


to  a  street  railroad,  to  "be  taken  in  full 
satisfaction  for  the  use  of  the  streets  or 
avenues,"  do  not  relieve  the  property  of 
the  company  from  liability  to  ordinary 
taxation,  and  a  statute  imposing  a  special 
franchise  tax  does  not  impair  the  obliga- 
tion of  a  contract  in  such  a  case.  Brook- 
lyn City  R.  Co.  i?.  State  Board  of  Tax 
Conors,  (1905)  199  U.  S.  48,  26  S.  Ct. 
713,  50  U.  S.  (L.  ed.)  251,  affirming 
174  N.  Y.  417,  67  N.  E.  69,  105  Am.  St. 
Rep.  674,  63  L.  R,  A.  884. 

Exemption  of  capital  stock  and  of  shares 
of  stock  —  Of  capital  stock. —  The  capital 
stock  of  a  corporation  may,  in  a  general 
sense,  be  said  to  be  all  the  property  in 
which  the  capital  is  invested,  so  that  an 
exemption  of  the  capital  stock,'  without 
other  words  of  limitation,  may  operate  to 
exempt  all  the  property  of  the  corpora- 
tion. But  where  the  purposes  for  which 
a  corporation  may  hold  property  are 
specified  in  connection  with  the  exemp- 
tion, the  limitation  of  taxation  desig- 
nated must  be  held  to  apply  only  to  prop- 
erty acquired  for  such  purposes.  Bank 
of  Commerce  v.  Tennessee,  (1881)  104 
U.  S.  495,  26  U.  S.   (L.  ed.)   810. 

Where  a  charter  provides  that  the  cor- 
poration "  shall  be  subject  to  a  tax  not 
exceeding  half  of  one  per  cent,  per  an- 
num, on  the  net  proceeds  of  their  invest- 
ment," and  this  is  regarded  as  a  sub- 
stitute for  a  property  tax,  an  attempt 
subsequently  to  impose  a  franchise  tax 
or  any  other  system  of  property  tax  is 
in  derogation  of  the  charter.  Wright  v. 
Georgia  R.,  etc.,  Co.,  (1910)  216  U.  S. 
420,  30  S.  Ct.  242,  54  U.  S.  (L.  ed.)  644. 

The  exemption  in  a  charter  of  a  bank, 
that  "the  capital  of  the  bank  shall  be 
exempt  from  any  tax,"  includes  a  license 
tax.  Citizens'  Bank  !?.  Parker,  (1904) 
192  U.  S.  85,  24  S.  Ct.  181,  48  U.  S. 
(L.  ed.)  355. 

The  exemption  in  the  charter  of  a 
bank,  that  the  bank  should  not  be  sub* 
ject  to  taxation  on  its  capital  stock  and 
property  actually  used  for  the  carrying 
on  of  its  banking  business,  does  not  ex- 
empt from  liability  to  taxation  property 
acquired  by  it  under  foreclosure  of  mort- 
gage, nor  of  payment  of  a  license  tax 
should  such  be  imposed  by  law  on  the 
bank.  New  Orleans  v.  Citizens  Bank, 
(1897)  167  U.  S.  406,  17  S.  Ct.  905,  42 
U.  S.   (L.  ed.)  202. 

An  exemption  from  taxation  of  the 
capital  stock,  under  the  charter  of  .  a 
bank,  does  not  include  an  exemption  from 
taxation  on  its  accumulated  surplus. 
Bank  of  Commerce  v.  Tennessee,  (1896) 
161  U.  S.  145,  16  S.  Ct.  456,  40  U.  S. 
(L.  ed.)  645.    See  also  Shelby  County  t\ 
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Union,  etc.,  Bank,  (1806)   161  U.  S.  149, 
16  S.  Ct.  558,  40  U.  S.    (L.  ed.)    650. 

The  exemption  from  taxation  of  the 
capital  stock  of  a  corporation  doea  not 
exempt  the  property  of  shareholders  in 
their  share*,  hut  a  statute  making  an 
assessment  upon  the  shares  of  the  share- 
holders is  an  attempted  evasion  of  the 
exemption  when  the  tax  was  so  assessed 
as  to  be  paid  by  the  company,  although 
it  is  entitled  to  collect  the  amount  ao 
paid  from  the  shareholder  on  whose  ac- 
count it  is  payable,  but  this  payment  by 
the  company  is  to  be  made  irrespective 
of  any  dividends  or  profits  payable  to 
the  shareholder  out  of  which  it  might 
have  been  paid.  New  Orleans  r.  Houston, 
(1886)  119  U.  S.  279,  7  S.  Ct.  198,  30 
U.  S.   (L.  ed.)   411. 

The  charter  of  a  railroad  company  pro- 
viding that  "  the  capital  stock  of  said 
company  shall  be  forever  exempt  from 
taxation,  and  the  road  with  all  its  fixtures 
and  appurtenances,  including  workshops, 
warehouses,  and  vehicles  of  transporta- 
tion, shall  be  exempt  from  taxation  for 
the  period  of  twenty  years  from  the 
completion  of  the  road,  and  no  longer," 
exempts  the  capital  stock  divided  into 
shares  as  held  by  the  several  owners  of 
shares.  Tennessee  c.  Whitworth,  (1886) 
117  U.  S.  130,  6  S.  Ct.  645,  29  U.  S. 
(L.  ed.)  830,  affinning  (1884)  22  Fed.  76. 

The  charter  of  a  railroad  company,  ex- 
empting the  capital  stock  of  the  road 
from  taxation  "for  ten  years  after  the 
completion  of  said  road/'  excludes  the 
time  preceding  the  completion  of  the 
road.  Vicksburg.  etc.,  R.  Co.  0.  Dennis, 
(1886)  116  U.  S.  669,  6  S.  Ct.  901,  29 
U.  S.    (L.  ed.)    770. 

A  charter  of  a  railroad  company  which 
exempts  forever  from  taxation  the  capital 
stock  and  dividends  of  the  company  does 
not  exempt  lands  granted  by  Congress 
to  the  state  and  transferred  by  the  state 
in  aid  of  the  construction  of  the  railroad. 
Such  lands  were  used  in  lieu  of  capital, 
and  were  given  in  aid  of  the  construction 
of  the  road,  and  to  that  extent  relieve  the 
road  from  the  necessity  of  raising  money 
through  stock  subscriptions;  but  it  would 
be  unreasonable  to  hold  that,  because 
they  rendered  stock  to  some  extent  un- 
necessary, they  were  on  that  account  stock 
itself.  St.  Louis,  etc.,  R.  Co.  v.  Loftin, 
(1878)  98  U.  S.  559,  25  U.  S.  (L.  ed.)  222. 

The  charter  of  a  railroad  company  ex- 
empted forever  the  capital  stock  from 
taxation,  but  the  "  road,  with  all  its 
fixtures  and  appurtenances,  including 
workshops,  warehouses,  and  vehicles  of 
transportation,"  was  exempted  for  twenty 
years  after  the  completion  of  the  road. 
The  enumerated   property,   after   the  ex- 


piration of  the  time,  could  not  be  ex- 
empted, whether  purchased  and  built  by 
the  capital  stock  or  not.  Memphis,  etc, 
R.  Co.  c.  Gaines,  (1878)  97  U.  S.  707, 
24  U.  S.   (L.  ed.)    1091. 

Of  shares  of  stock. —  A  charter  of  a 
bank  which  provides  that  "  said  institu- 
tion •  *  *  shall  pay  to  the  state  an 
annual  tax  of  one-half  of  one  per  cent, 
on  each  share  of  the  capital  stock,  which 
shall  be  in  lieu  of  all  other  taxes,"  limits 
the  amount  of  tax  on  each  share  of  the 
stock  in  the  hands  of  the  shareholder, 
and  any  subsequent  revenue  law  of  the 
state  which  imposes  an  additional  tax 
on  such  shares  in  the  hands  of  the  share- 
holders impairs  the  obligation  of  the  con- 
tract and  is  void.  Bank  of  Commerce 
v.  Tennessee,  (1896)  161  U.  S.  142,  16 
S.  Ct.  456,  40  U.  S.   (L.  ed.)   645. 

A  charter  of  a  bank  which  provides 
that  "  said  institution  shall  pay  to  the 
state  an  annual  tax  of  one-half  of  one 
per  cent,  on  each  share  of  the  capital 
stock,  which  shall  be  in  lieu  of  all  other 
taxes,"  when  it  is  made  applicable  to  the 
separate  shares  in  the  hands  of  the  in- 
dividual shareholders,  does  not  apply  to 
or  cover  the  case  of  the  capital  stock  of 
the  corporation,  and  such  stock  is  liable 
to  be  taxed  as  the  state  may  determine. 
Shelby  County  v.  Union,  etc.,  Bank, 
(1806)  161  U.  S.  149,  16  S.  Ct.  558, 
40  U.  S.   (L.  ed.)    650. 

The  obligation  of  a  contract  contained 
in  the  charter  of  a  bank  which  declares 
"  that  the  said  company  shall  pay  to  the 
state  an  annual  tax  of  one-half  of  one 
per  cent,  on  each  share  of  the  capital 
stock  subscribed,  which  shall  be  in  lieu 
of  all  other  taxes,"  is  impaired  by  a  sub- 
sequent revenue  law  imposing  a  tax  on 
the  shares  of  stock  held  by  a  stockholder. 
Farrington  t\  Tennessee,  (1877)  95  U.  S. 
681,  24  TJ.  S.   (L.  ed.)   558. 

Prescribing  particular  method  of  taxa- 
tion.— When  there  was  a  valid  contract 
created  by  legislation  providing  for  the 
taxation  of  railroad  property,  lands  in- 
cluded, on  the  basis  of  the  per  cent,  oi  the 
gross  earnings,  such  a  contract  wae  im- 
paired by  subsequent  legislation  with- 
drawing the  lands  from  this  arrangement 
and  directing  their  taxation  according  to 
their  actual  cash  value.  Steam  v.  Min- 
nesota, (1900)  179  U.  S.  230,  21  S.  Ct.  73, 
45  U.  S.  (L.  ed.)  162,  reversing  (1898) 
72  Minn.  200,  75  N.  W.  210,  followed  Du- 
luth,  etc.,  R.  Co.  v.  St.  Louis  County, 
(1900)  179  U.  S.  302,  21  S.  Ct.  124, 
45  U.  S.  (L.  ed.)  201,  reversing  (1899) 
77  Minn.  433,  80  N.  W.  626. 

An  amendment  to  the  charter  of  a  rail- 
road corporation  making  special  pro- 
visions for  ascertaining  the  tax  due  the 
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state,  nothing  being  said  about  the  man- 
ner of  ascertaining  other  taxes,  does  not 
work  an  exemption  of  the  property  of 
the  corporation  for  all  taxes  not  levied 
for  state  purposes.  Silence  on  such  a 
subject  cannot  be  construed  as  a  waiver 
of  the  right  of  the  state  in  this  regard. 
There  must  be  something  said  which  is 
broad  enough  to  show  clearly  that  the 
legislature  intended  to  relieve  the  cor- 
poration from  a  part  of  the  burdens  borne 
by  other  real  and*  personal  property.  This 
was  not  done  in  this  case,  and  the  claim 
of  exemption  from  local  taxation  cannot 
be  sustained.  Bailey  t?.  Magwire,  (1874) 
22  Wall.  228,  22  U.  S.   (L.  ed.)  860. 

The  provision  in  the  charter  of  a  rail- 
road company  requiring  the  company  to 
pay  annually  into  the  treasury  of  the 
state  a  tax  of  one-quarter  of  *  one  per 
cent,  upon  its  capital  stock,  unaccom- 
panied by  any  words  indicating  the  intent 
of  the  legislature  that  no  further  or  dif- 
ferent tax  should  be  subsequently  levied, 
does  not  limit  the  power  of  the  legis- 
lature in  the  matter  of  its  taxation. 
Delaware  Railroad  Tax,  (1873)  18  Wall. 
226,  21  U.  S.  (L.  ed.)  888,  affirming 
Minot  v.  Philadelphia,  etc.,  R.  Co.,  ( 1870) 
2  Abb.  (TJ.  S.)  323,  17  Fed.  Cas.  No. 
9,645. 

It  is  competent  for  the  legislature  of  a 
state  to  contract,  in  the  charter  of  a  cor- 
poration, that  it  shall  be  exempt  from 
taxation.  In  the  charter  of  the  Georgia 
Railroad  Company  it  was  held  competent 
for  the  legislature  to  provide  that  its 
tax  should  not  exceed  one-half  of  one 
per  cent,  on  its  earnings.  Having  so 
contracted  without  reservation,  it  was 
not  competent  for  a  subsequent  legisla- 
ture to  violate  the  obligation  of  that  con- 
tract by  assessing  a  higher  tax.  State  t>. 
Georgia  R.,  etc.,  Co.,   (1875)   54  Ga.  423. 

Under  a  Kentucky  statute  providing  a 
certain  tax  upon  banks  which  was  to  be 
in  full  for  all  taxes,  it  was  held  that  a 
written  acceptance  of  the  tax  proposed 
constituted  a  contract  between  the  state 
and  the  banks  which  could  not  be  im- 
paired by  subsequent  legislation.  Bank 
Tax  Cases,  (1895)  97  Ky.  590,  31  8.  W. 
1013. 

The  provision  in  the  charter  of  a  bank 
to  the  effect  that  the  payment  of  fifty 
cents  on  each  one  hundred  dollars  of  its 
capital  stock  "  shall  be  in  full  of  all  tax 
or  bonus,"  exempts  the  bank  from  the 
payment  of  county  or  city  taxes  and  all 
other  taxes.  The  exemption  from  taxa- 
tion creates  a  binding  contract  from  which 
the  state  has  no  power  to  recede  without 
an  express  reservation  of  the  power  to 
alter  or  amend  the  charter  or  unless 
there  was  a  general  law  in  force  at  the 


time  the  charter  was  accepted,  reserving 
the  power  to  the  state  to  alter  or  amend 
it.  Franklin  County  Ct.  v.  Deposit  Bank, 
(1888)   87  Ky.  370,  9  S.  W.  212. 

The  charter  granted  by  the  state  of 
Mississippi,  incorporating  the  Marshall 
Company  of  Manchester,  was  held  to  be 
a  contract  between  the  stockholders  and 
the  state.  By  the  charter  the  right  of 
the  state  to  tax  a  bank  was  expressly 
limited  to  one-fourth  of  one  per  cent,  on 
each  share  of  stock  and  confined  to  a 
tax  for  state  purposes.  The  legislature, 
therefore,  had  no  right  to  delegate  to 
a  town  council  a  power  of  taxation  which 
the  state  itself  could  not  exercise.  O'Don- 
nell  v.  Bailey,   (1852)   24  Miss.  386. 

Where  a  certain  tax  is  imposed  on  a 
corporation  by  its  charter,  the  legislature 
does  not  thereby  disable  itself  from  im- 
posing upon  it  a  different  or  more  oner- 
ous tax  in  the  future.  Blue  Jacket  Con- 
sol.  Copper  Co.  t\  Scherr,  (1901)  50  W. 
Va.  533,  40  S.  E.  514. 

Particular  provisions  constituting  con- 
tracts.—  A  state  statute  declaring  that 
"the  said  Pacific  Railroad  and  the  said 
Southwestern  Branch  Railroad  shall  be 
exempt  from  taxation  respectively  until 
the  same  shall  be  completed,  opened,  and 
in  operation,  and  shall  declare  a  dividend, 
when  the  roadbed*  buildings,  machinery, 
engines,  cars,  and  other  property  or  such 
completed  road,  at  the  cash  value  thereof, 
shall  be  subject  to  taxation  at  the  rate 
assessed  by  the  state  on  other  real  and 
personal  property  of  like  value;  *  •  • 
provided,  that  if  said  company  shall  fail, 
for  the  period  of  two  years  after  said 
roads  respectively  shall  be  completed  and 
put  in  operation,  to  declare  a  dividend, 
then  the  said  company  shall  no  longer  be 
exempt  from  the  payment  of  said  tax," 
created  a  contract  between  the  state  and 
the  railroad  company  by  which  the  rail- 
road was  exempt  from  taxation  until  it 
was  completed  and  put  in  operation,  and 
until  it  should  declare  a  dividend  on  its 
capital  stock,  not,  however,  extending 
longer  than  two  years  after  its  comple- 
tion, the  obligation  of  which  was  im- 
paired by  an  ordinance  adopted  as  a  part 
of  the  state  constitution,  imposing  a  tax 
of  ten  per  cent,  upon  its  gross  earnings 
before  the  road  was  completed  and  in  op- 
eration and  had  declared  a  dividend, 
which  appropriation  was  made  to  obtain 
payment  of  the  principal  and  interest  due 
upon  the  bonds  of  the  state,  and  the  bonds 
guarantied  by  the  state,  issued  to  help 
to  build  the  road.  Pacific  R.  Co.  v.  Ma- 
guire,  (1873)  20  Wall.  38,  22  U.  S.  (L. 
ed.)  282. 

A  charter  of  a  bank,  which  required 
the  officers  to  set  oft*  six  per  cent,  of  the 
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dividends  for  the  use  of  the  state,  and 
which  sum  the  state  consented  to  accept 
in  lieu  of  all  taxes  to  which  the  bank 
or  its  stockholders  might  be  subject,  was 
held  to  be  a  contract  within  the  protec- 
tion of  this  clause.  Jefferson  Branch 
Bank  v.  Skelly,  (1861)  1  Black  442,  17 
(J.  S.  (L.  ed.)  173,  reversing  (1859)  0 
Ohio  St.  606.  See  also  Franklin  Branch 
Bank  t>.  Ohio,  (1861)  1  Black  474,  17 
U.  S.   (L.  ed.)    180. 

A  provision  in  the  charter  of  a  railroad 
corporation,  "  Be  it  further  enacted  that 
all  real  estate  held  by  said  company  for 
right  of  way,  for  station  places  of  what- 
ever kind,  and  for  workshop  locations, 
shall  be  exempt  from  taxation  until  the 
dividends  of  profits  of  said  company  shall 
exceed  six  per  cent,  per  annum,"  is  a 
contract  right  which  cannot  be  repealed. 
Barnes  v.  Kornegay,  (1894)  62  Fed.  672. 

The  Florida  constitution  of  1855  made 
it  the  duty  of  the  legislature  to  designate 
objects  of  improvement  which  should  con- 
stitute a  state  system.  The  legislature 
designated  certain  improvements  aB  proper 
objects  to  be  aided  from  a  trust  fund 
created  by  it  and  established  a  system. 
The  primary  purpose  of  this  legislation 
was  the  construction  of  the  works  belong- 
ing to  the  system,  not  the  extension  of 
aid  or  bounty  to  corporations  having  the 
right  to  construct  the  works  so  desig- 
nated. The  aid  extended  by  the  act  was 
the  consideration  to  the  companies,  hav- 
ing or  to  have  the  right  to  construct  the 
works,  to  accept  the  provisions  of  the 
law,  thus  bringing  themselves  within  the 
system,  subject  to  its  control  and  regula- 
tions. The  designation  of  a  road  "as  a 
proper  improvement  to  be  aided  from  the 
fund"  created  by  the  Act  made  it  an  im- 
provement belonging  to  the  system,  and 
the  acceptance  of  the  provisions  of  the 
law  by  the  company  having  the  right  to 
construct  it  gave  the  company  the  rights 
granted.  Each  road  was,  under  the  terms 
of  the  law,  exempt,  from  taxation  during 
its  construction  and  for  thirty-five  years 
after  its  completion.  This  exemption 
rested  in  contract,  was  attached  to  the 
property,  and  could  not  be  subsequently 
divested  by  the  state.  During  the  year 
1855  the  legislature  designated  another 
line  of  railroad  as  a  proper  improvement 
to  be  aided  from  the  internal  improvement 
fund  in  the  manner  provided  for  in  the 
Act  establishing  the  system.  This  con- 
stituted the  road  a  part  of  the  system, 
and  upon  the  company's  acceptance  of  the 
provisions  of  the  Internal  Improvement 
Act,  the  right  of  exemption  from  taxa- 
tion attached  to  the  road.  Gonzales  v. 
Sullivan,  (1878)   16  Fla.  791. 

A  railroad  company's  charter  provided 
"  that  the  said  railroad  and  its  appur- 


tenances, and  all  property  therewith  con- 
nected, shall  not  be  taxed  higher  than 
one-half  of  oneper  cent,  upon  its  annual 
net  income."  This  was  held  to  constitute 
a  contract  which  could  not  be  impaired. 
Atlantic,  etc.,  R.  Co.  v.  Allen,  (1876)  15 
Fla.  637. 

An  Act  incorporating  a  railroad  com- 
pany provided  "  that  the  said  road  or 
roads,  with  all  their  works,  improvements, 
and  profits,  and  all  the  machinery  of. 
transportation  used  on  said  road,  are 
hereby  vested  in  the  said  company  incor- 
porated by  this  Act  and  their  successors 
forever;  and  the  shares  of  the  capital 
stock  of  the  said  company  shall  be  deemed 
and  considered  personal  estate,  and  shall 
be  exempt  from  the  imposition  of  any  tax 
or  burden."  There  was  no  provision  either 
in  the  Act  of  incorporation  or  in  the  con- 
stitution reserving  the  right  to  repeal  or 
amend  the  charter.  It  was  held  that  ex- 
emption from  taxation  was  a  contract  be- 
tween the  state  and  the  corporators  within 
the  protection  of  the  constitutional  pro- 
vision. The  court  also  held  that  the  ex- 
emption from  taxation  covered  the  prop- 
erty and  franchises  of  the  company, 
including  the  gross  receipts.  State  v. 
Baltimore,  etc.,  R.  Co.,  (1877)  48  Md.  49. 
See  also  State  v.  Baltimore,  etc.,  R.  Co., 
(1847)  6  Gill  (Md.)  363;  State  P.  Phila- 
delphia, etc.,  R.  Co.,  (1876)   45  Md.  361. 

The  legislature  of  Missouri,  in  1857, 
provided  that  all  the  property  and  effects 
of  the  Westminster  College  should  be  ex- 
empt from  all  taxation,  and  declared  that 
the  grant  should  be  irrevocable.  The  cor- 
poration accepted  the  charter  and  it  be- 
came a  contract  between  the  state  and  the 
corporation.  At  the  date  of  the  charter 
the  general  assembly  had  authority  to  ex- 
empt the  property  from  taxation,  there 
being  no  restriction  on  the  power  in  that 
respect  under  the  constitution  of  1820. 
The  constitution  of  1865,  and  that  of  1875, 
limiting  the  general  assembly  in  the  mat- 
ter of  exempting  property  from  taxation, 
were  intended  to  be  prospective  only  in 
their  operation,  and  were  not  intended  to 
impair  the  obligation  of  a  contract  into 
which  the  state  had  previously  entered. 
The  property  of  the  college  held  by  it  for 
corporate  purposes  was  exempted  from 
taxation.  State  v.  Westminster  College, 
(1903)   175  Mo.  52,  74  S.  W.  990. 

Where  the  charter  of  a  cemetery  com- 
pany provided  "  that  the  premises,  burial 
lots,  vaults,  monuments,  and  other  erec- 
tions and  fixtures  of  said  cemetery,  shall 
not  be  subject  to  any  assessments,  taxes, 
or  fines,  unless  otherwise  ordered  by  the 
board  of  chosen  freeholders  of  the  county 
of  Essex,"  it  was  held  that  the  charter 
constituted  a  contract  binding  upon  the 
state.  Mt.  Pleasant  Cemetery  Co.  c.  New- 
ark, (1890)   52  N.  J.  L.  539,  20  Atl.  832. 
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Where  a  state,  by  an  Act  incorporating 
a  university,  vested  in  the  university  land 
for  its  support,  authorizing  the  university 
to  lease  the  land  and  providing  that  the 
land  leased  should  forever  thereafter  be 
exempt  from  all  state  taxes,  it  was  held 
that  the  acceptance  of-  the  lease  at  a  fixed 
rent  constituted  a  binding  contract,  which 
was  impaired  by  a  subsequent  Act  levying 
a  state  tax  on  the  land.  Matheny  v. 
Golden,  (1856)  5  Ohio  St.  361. 

The  clause  in  a  statute  providing  that 
if  a  particular  railroad  company  obtained 
an  increase  of  its  capital  so  as  to  complete 
its  road  by  obtaining  municipal  and  other 
subscriptions  to  its  capital  stock,  "the 
stock  of  the  said  company  shall  ndt  be 
subject  to  any  tax  in  consequence  of  the 
payment  of  the  interest  hereby  authorized, 
nor  until  the  net  earnings  of  the  com- 
pany shall  realize  at  least  six  per  centum 
per  annum  upon  the  capital  invested,"  was 
a  term  of  contract  and  in  no  sense  a  mere 
gratuity,  and  was  beyond  the  power  of  the 
commonwealth  to  repeal.  Com.  v.  Phila- 
delphia, etc.,  R.  Co.,  (1894)  164  Pa.  St. 
263,  30  Atl.  145. 

Where  the  charter  of  a  bank  provided 
"that  in  consideration  of  the  privileges 
granted  by  this  charter,  the  bank  agrees 
to  pay  to  the  state  annually  one-half  of 
one  per  cent,  on  the  amount  of  capital 
stock  paid  in  by  the  stockholders,  other 
than  the  state,"  it  was  held  that  the  state 
contracted  that  the  bank  should  enjoy  the 
privileges  conferred,  one  of  which  was  to 
use  its  capital  for  legitimate  banking  pur- 
poses, and  that  a  law  imposing  an  addi- 
tional tax  upon  the  capital  stock  of  the 
bank  was  unconstitutional.  Union  Bank 
r.  State,  (1836)  9  Yerg.  (Tenn.)  490. 

Where  the  charter  of  a  railroad  com- 
pany provides  that  all  machines,  wagons, 
vehicles,  and  carriages  belonging  to  the 
company,  with  all  their  works,  and  all 
profits  which  may  accrue  from  the  same, 
shall  be  vested  in  the  respective  share- 
holders forever,  in  proportion  to  their  re- 
spective shares,  shall  be  deemed  personal 
estate,  and  exempt  from  any  charge  or  tax 
whatever,  the  property  embraced  within 
the  provision  is  exempt  from  both  state 
and  municipal  taxation.  Richmond  v. 
Richmond,  etc.,  R.  Co.,  (1872)  21  Gratt. 
(Va.)   604. 

Particular  provisions  not  constituting 
contract!. —  A  provision  in  a  general  state 
statute  "that  the  rate  of  taxation  fixed 
by  this  Act  or  any  other  law  of  this  state 
shall  not  apply  to  any  railway  or  railroad 
company  hereafter  building  and  operating 
a  line  of  railroad  within  this  state  north 
of  parallel  forty-four  of  latitude  until  the 
same  has  been  operated  for  the  full  period 
of  ten  years,  unless  the  gross  earnings 


shall  equal  four  thousand  dollars  per  mile, 
except,"  etc.,  does  not  make  an  irrevocable 
contract  with  such  railroad  as  might 
thereafter  comply  with  its  terms.  By 
such  a  statute  the  legislature  simply  in- 
dicates a  course  of  conduct  to  be  pursued 
until  circumstances  or  its  views  of  policy 
change.  Wisconsin,  etc.,  R.  Co.  tf.  Powers, 
(1903)  191  U.  S.  379,  24  S.  Ct.  107,  48 
U.  S.   (L.  ed.)  229. 

A  contract  was  made  on  petition  of  a 
street  railway  company  stating  its  desire 
to  make  changes  in  its  lines  of  track  "  for 
the  purpose  of  operating  its  railroad  more 
economically  and  to  better  advantage  and 
at  the  same  time  affording  more  adequate 
facilities  to  the  public."  various  changes 
were  agreed  on  in  the  way  of  moving  old 
tracks  and  laying  down  new  ones.  Among 
other  particulars  the  railroad  agreed  to 
convey  or  cause  to  be  conveyed  certain 
lands  in  certain  streets,  "preserving,  of 
course,  the  easement  of  the  said  street 
railway  company  over  said  land  for  its 
railway  purposes."  In  the  last  amend- 
ment to  the  contract  an  extension  is 
agreed  to,  "and  the  right  to  lay  down, 
construct,  maintain,  and  operate  said  rail- 
way through  said  streets  as  before  stated 
in  granted  subject  to  the  control  and  regu- 
lation of  the  said  mayor  and  aldermen, 
the  same  as  other  lines  of  railway  as 
provided  in  said  contract  of  Nov.  4,  1897." 
None  of  the  expressions  import  any  ex- 
emption from  taxation  whatever,  if  it 
was  within  the  power  of  the  city  to  grant 
it,  and  a  municipal  ordinance  providing 
that  "street  railroad  companies,  whether 
under  the  control  of  another  company  or 
not,  in  lieu  of  the  specific  tax  heretofore 
required,  shall  pay  to  the  city  of  Savan- 
nah for  the  privilege  of  doing  business 
in  the  city,  and  for  the  use  of  the  streets 
of  the  city,  at  the  rate  of  $100  per  mile 
or  fraction  of  a  mile  of  track  used  in  the 
city  of  Savannah  by  said  railroad  com- 
pany," is  not  invalid  as  impairing  the 
obligation  of  a  contract.  Savannah,  etc., 
R.  Co.  v.  Savannah,  (1905)  198  U.  S. 
397,  25  S.  Ct.  690,  49  U.  S.  (L.  ed.)  1097, 
wherein  the  court  said:  "The  argument 
on  the  first  point  is  really  a  somewhat 
disguised  attempt  to  go  behind  the  de- 
cision of  the  state  court,  that  the  tax  is 
a  tax  on  business,  and  to  make  out  that 
it  is  a  charge  for  the  privilege  of  using 
the  streets.  We  see  no  ground. on  which 
we  should  criticize  or  refuse  to  be  bound 
by  the  local  adjudication.  The  difference 
between  the  two  railroads  is  obvious,  and 
warrants  the  diversity  in  the  mode  of 
taxation.  The  Central  of  Georgia  Rail- 
way may  be  assumed  to  do  the  great  and 
characteristic  part  of  its  work  outside  the 
city,  while  the  plaintiff  does  its  work 
within  the  city.  If  the  former  escapes 
city  taxation  it  does  so  only  because  its 
main  business  is  not  in  the  city,  and  the 
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state  reserves  it  for  itself."  Affirming 
(1900)  112  Ga.  164,  37  &  £.  393,  and 
(1902)    115  Ga.  137,  41  S.  £.  592. 

The  charter  of  a  street  railway  company 
provided  that  whenever  the  dividends 
should  exceed  six  per  cent,  per  annum  on 
the  par  value  of  the  capital  stock,  the 
company  should  pay  for  the  use  of  the 
street  a  tax  of  six  per  cent,  on  such  excess 
over  six  per  cent,  of  the  par  value,  and 
should  also  pay  "  such  license  fee  for  each 
car  run  by  the  company  as  is  now  paid 
by  other  passenger  railway  companies." 
Railway  companies  running  cars  on  the 
streets  of  the  city  were  required  to  pay, 
at  the  time  the  company  was  incorporated, 
for  each  and  every  car  intended  to  be 
run,  the  annual  license  fee  of  thirty  dol- 
lars. Taken  in  their  widest  sense,  the 
words  employed  in  the  charter  are  no 
more  than  sufficient  to  warrant  the  con- 
struction that  the  legislature  intended 
that  the  corporation  should  not  then  be 
required  to  pay  any  greater  charge  as 
license  than  other  companies  were  re- 
quired to  pay  for  the  same  privilege,  and 
it  may  perhaps  be  regarded  as  a  guaranty 
against  invidious  exemptions  adverse  to 
the  corporators  in  future  legislation  upon 
the  subject,  but  it  is  plain  that  there  is 
nothing  in  the  language  of  the  section  to 
warrant  the  court  in  holding  that  the 
legislature  intended  to  contract  that  the 
.  license  charged  for  such  passenger  cars 
should  never  exceed  the  annual  sum  of 
thirty  dollars,  and  the  obligation  of  a 
contract  is  not  impaired  by  a  subsequent 
act  requiring  the  passenger  railway  cor- 
porations to  pay  annually  to  the  city  the 
sum  of  fifty  dollars  for  each  car.  Tjnion 
Pass.  R.  Co.  t;.  Philadelphia,  (1879)  101 
U.  S.  533,  25  U.  S.   (L.  ed.)  912. 

A  state  statute  declaring  that  all  cor- 
porations and  individuals  who  shall  man- 
ufacture salt  from  water  obtained  by 
boring  in  that  state  shall  be  exempt  from 
taxation  as  to  all  property  used  for  that 
purpose,  and  after  they  shall  have  manu- 
factured 5,000  bushels*  of  salt  they  shall 
receive  a  bounty  of  ten  cents  per  "bushel, 
is  not  a  contract  within  the  protection  of 
this  provision,  but  is  a  mere  bounty  law. 
East  Saginaw  Salt  Mfg.  Co.  t\  East  Sagi- 
naw, (1871)  13  Wall.  377,  20  U.  S.  (L. 
ed.)   611,  affirming   (1869)    19  Mich.  259. 

A  state  statute  recited  "that  Christ 
Church  Hospital,  in  the  city  of  Philadel- 
phia, had  for  many  years  afforded  an 
asylum  to  numerous  poor  and  distressed 
widows,  who  would  probably  else  have  be- 
come a  public  charge;  and  it  being  repre- 
sented that  in  consequence  of  the  decay  of 
the  buildings  of  the  hospital  estate,  and 
the  increasing  burden  of  taxes,  its  means 
are  curtailed,  and  its  usefulness  limited;" 
and  enacted  "  that  the  real  property,  in- 
cluding ground  rents,  now  belonging  and 


payable  to  Christ  Church  Hospital,  m 
the  city  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  the  said 
hospital,  shall  be  and  remain  free  from 
taxes."  It  was  held  that  the  statute  be- 
longed to  a  class  of  statutes  in  which  the 
narrowest  meaning  was  to  be  taken  which 
would  fairly  carry  out  the  intent  of  the 
legislature,  and  that  ii  was  in  the  nature 
of  such  a  privilege  as  the  statute  con- 
ferred that  it  existed  beneplacitum,  and 
might  be  revoked  at  the  pleasure  of  the 
sovereign.  Christ  Church  v.  Philadelphia 
County,  (1860)  24  How.  302,  16  U.  S. 
(L.  ed.)    602. 

A  banking  company  was  incorporated 
in  Delatoare  on  the  condition  ot  paying 
one-half  of  one  per  cent,  on  its  capital 
Subsequently  the  legislature  repealed  the 
tax  of  one-half  of  one  per  cent,  and  en- 
acted that  ••  in  lieu  of  other  taxes "  the 
company  should  pay  one-fourth  of  one  per 
cent,  on  its  capital.  With  this  change 
the  company  went  into  operation.  Later 
on  the  legislature  imposed  a  tax  of  one- 
half  of  one  per  cent.  The  company  sub- 
mitted to  thiB,  but  by  a  subsequent  gen- 
eral law  all  banks  were  required  to  pay 
one-fourth  of  one  per  cent,  on  seventy-five 
per  cent,  of  their  surplus  earnings.  The 
court  held  that  the  phrase,  "  in  lieu  of 
other  taxes,"  did  not  operate  aB  an  ex- 
emption from  the  general  tax,  or  infer 
an  agreement  not  to  tax  again  this  prop- 
erty or  any  other  property  of  the  com- 
pany, and  that  the  statute  was  constitu- 
tional in  reference  to  the  bank  in  this 
case.  State  t?.  Smyrna  Bank,  (1859)  2 
Houst.    (Del.)    99. 

A  Louisiana  Act  which  provided,  "Be 
it  enacted,  That  the  building  situated  at 
the#  corner  of  St.  Charles  and  Perdido 
streets,  in  the  city  of  New  Orleans,  and 
known  as  the  hall  of  the  Grand  Lodge  of 
F.  and  A.  Masons  of  the  state  of  Louisi- 
ana, shall  be  exempt  from  state  and 
parish  taxation  so  long  as  it  is  occupied 
as  the  Grand  Lodge  of  the  F.  ana  A. 
Masons"  (Act  225  of  1855,  p.  271),  was 
held  not  to  create  a  contract,  but  con- 
ferred a  mere  gratuity  that  was  subject 
to  repeal.  Grand  Lodge,  etc.,  v.  New  Or- 
leans, (1892)  44  La.  Ann.  659,  11  So.  148. 

A  statute  which  provides  "that  the 
estates  and  property,  real  and  personal, 
belonging  to  the  contributors  to  the  Penn- 
sylvania Hospital,  shall  be  and  remain 
free  from  the  payment  of  taxes  of  any 
kind  whatsoever,  as  long  as  the  income 
from  said  estates  and  property  is  used  for 
the  relief  of  the  sick  and  insane  poor,  any 
law  to  the  contrary  notwithstanding," 
contains  nothing  upon  its  face  to  make  it 
a  binding  contract  by  the  state,  by  which 
the  hands  of  another  legislature  are  bo 
bound  as  to  prevent  the  repeal  of  the  Act. 
or  the  imposition  of  subsequent  taxation 
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The  want  of  consideration  deprives  it  of 
the  character  of  an  irrepealabie  exemp- 
tion. Philadelphia  v.  Pennsylvania  Hos- 
pital, (1890)  134  Pa,  St.  176,  19  AtL 
490. 

A  provision  in  a  bank  charter  imposing 
a  tax  of  eight  per  cent,  upon  each  yearly 
dividend,  without  saying  anything  as  to 
future  burdens  to  be  imposed  by  the  legis- 
lature, created  no  contract  between  the 
commonwealth  and  the  bank.  Com.  t». 
Easton  Bank,  (1849)  10  Pa.  St.  442. 

The  provisions  of  the  South  Carolina 
Act  of  Dec.  19,  1849,  pertaining  to  the 
extension  of  the  limits  of  the  city  of 
Charleston,  which  exempted  from  city 
taxation  all  lands,  etc.,  wnich  may  be  ex- 
clusively employed  in  agriculture,  did  not 
constitute  a  contract,  and  was  subject  to 
repeal  or  modification.  Rose  v.  Charles- 
ton,  (1871)   3  S.  C.  369. 


Surrender  of  privilege. — Exemption  from 
taxation,  being  a  special  privilege  granted 
by  the  government,  is  a  franchise,  and  the 
nonuser  for  a  long  period  may  be  re- 
garded as  presumptive  proof  of  its  aban- 
donment or  surrender.  Given  v.  Wright, 
(1886)  117  U.  S.  656,  6  S.  Ct.  907,  29 
U.  S.  (L.  ed.)   1021. 

Corporations  having  contracts  with  a 
state,  providing  for  a  special  mode  of  taxa- 
tion in  lieu  of  other  taxes,  consent  to 
other  taxation,  or  to  a  different  mode  of 
assessment  from  that  specified  in  their 
charters,  by  the  acceptance  of  subsequent 
legislative  acts,  without  impairing  the 
general  exemptions  in  their  charters.  In 
such  event,  the  new  taxation,  or  new  mode 
of  assessment,  becomes  part  of  the  origi- 
nal contract,  and  modifies  its  terms  to 
that  extent,  leaving  the  restriction  therein 
on  further  taxation  in  full  force.  State  v. 
Railroad  Taxation,  ( 1874 )  37  N.  J.  L.  240. 


j.  Effect  of  Assignment  of  Property  and  Franchises —  (1)  As  to 
Exemptions  and  Exclusive  Privileges. —  In  the  absence  of  express  statutory 
direction,  or  of  an  equivalent  implication  by  necessary  construction,  pro- 
visions in  restriction  of  the  right  of  the  state  to  tax  the  property  or  to  regu- 
late the  affairs  of  its  corporations  do  not  pass  to  new  corporations  succeed- 
ing, by  consolidation  or  by  purchase  under  foreclosure,  to  the  property  and 
ordinary  franchises  of  the  first  grantee. 


Norfolk,  etc.,  R.  Co.  v.  Pendleton,  (1895) 
156  U.  S.  673,  15  S.  Ct.  413,  39  U.  S. 
(L.  ed.)  574.  See  also  Rochester  R.  Co. 
c.  Rochester,  (1907)  205  U.  S.  236,  27 
S.  Ct.  469,  51  U.  S.  (L.  ed.)  784;  Coving- 
ton, etc.,  Turnpike  Road  Co.  v.  Sanford, 
(1896)  164  U.  S.  586,  17  S.  Ct.  198/41 
U.  8.  (L.  ed.)  560. 

"  The  general  rule  is  that  a  special  stat- 
utory exemption,  such  as  immunity  from 
taxation,  from  the  right  to  determine 
rates  of  fare,  or  to  control  tolls,  and  the 
like,  does  not  pass  to  a  new  corporation 
succeeding  others  by  consolidation  or  pur- 
chase, in  the  absence  of  express  direction 
to  that  effect  in  the  statute.  *  •  •  And 
the  same  rule  is  applicable  where  the  con- 
stituent companies  are  merely  owned  and 
operated  by  one  of  them  as  authorized  by 
the  legislature.  An  exemption  held  by  the 
latter  would  not  pass  to  the  others  unless 
so  provided."  People's  Gas  Light,  etc., 
Co.  v.  Chicago,  (1904)  194  U.  3.  17,  24 
S.  Ct  520,  48  U.  S.  (L.  ed.)  851. 

When  a  corporation  has  franchisoa  nnd 
powers  which  it  may  lawfully  assign,  the 
assignee  takes  the  place  of  the  assignor 
and  is  equally  entitled  to  the  protection 


of  the  law.  Where  a  railroad  company 
possessed  the  right  to  change  the  gauge 
as  it  thought  proper,  an  Act  which  pro- 
hibited the  use  of  that  road  was  held  to 
impair  the  obligation  of  the  charter. 
State  v.  Richmond,  etc.,  R.  Co.,  (1875) 
73  N.  C.  527. 

"Privileges.'* — A  statute  authorizing  or 
directing  the  grant  or  transfer  of  the 
"privileges"  of  a  corporation  which  en- 
joys immunity  from  taxation  or  regula- 
tion doeB  not  include  that  immunity. 
Wright  v.  Georgia,  R.,  etc.,  Co.,  (1910) 
216  U.  S.  420,  30  S.  Ct.  242,  54  U.  S. 
(L.  ed.)  544. 

Exemption  from  taxation  is  a  personal 
privilege  of  the  very  corporations  specific- 
ally referred  to  and  perishes  with  them 
unless  the  express  ana  clear  intention  of 
the  laws  requires  the  exemption  to  pass 
as  a  continuing  franchise  to  a  successor. 
Memphis,  etc.,  R.  Co.  v.  Railroad  Com'rs, 
(1884)  112  U.  S.  617,  5  S.  Ct.  299,  28 
U.  S.  (L.  ed.)  837.  See  also  Picard  v. 
Tennessee,  etc.,  R.  Co.,  (1889)  130  U.  S. 
641,  9  S.  Ct.  640,  32  U.  S.  (L.  ed.)  1051; 
State  Board  of  Assessors  r.  Morris,  etc., 
R.  Co.,  (1886)  49  N.  J.  L.  193,  7  Atl.  826. 
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Whether  a  consolidation  of  two  corpora- 
tions works  a  dissolution  of  them  both, 
and  the  creation  of  a  new  corporation, 
depends  upon  the  statute  under  which  the 
consolidation  takes  place  and  on  the  in- 
tention therein  manifested.  Central  R., 
etc.,  Co.  v.  Georgia,  (1875)  02  U.  S.  670, 
23  U.  S.  (L.  ed.)  757. 

When  at  the  time  of  the  consolidation 
of  railroad  companies,  the  Constitution  in 
force  in  the  state  provides  that  corporate 

?>roperty  shall  not  be  exempt  from  taxa- 
ion,  a  contract  exemption  from  taxation 
which  a  constituent  company  previously 
had  will  not  pass  to  the  new  corporation. 
Yazoo,  etc.,  R.  Co.  v.  Vicksburg,  (1908) 
209  U.  S.  358,  28  S.  Ct.  510,  52  U.  S. 
(L.  ed.)    833. 

Subject  to  existing  state  constitutional 
limitations. —  A  corporate  privilege  or  im- 
munity cannot  pass  to  a  new  corporation 
when  the  state  constitution,  at  the  time, 
limits  the  power  of  the  state  to  confer 
such  privilege  or  immunity.  Chicago 
Great  Western  R.  Co.  f.  Minnesota, 
(1910)  216  U.  S.  234,  30  S.  Ct.  353,  54 
U.  S.  (L.  ed.)  460;  San  Antonio  Traction 
Co.  t\  Altgelt,  (1906)  200  U.  S.  304,  26 
S.  Ct.  261,  50  U.  S.  (L.  ed.)  491;  Minne- 
apolis, etc.,  R.  Co.  v.  Gardner,  (1900) 
177  U.  S.  332,  20  S.  Ct.  656,  44  TJ.  S. 
(L.  ed.)  793;  Keokuk,  etc.,  R.  Co.  v. 
Missouri.  (1894)  152  I  .  S.  310,  14  S.  Ct. 
592,  38  U.  S.  (L.  ed.)  450;  St.  Louis,  etc., 
R.  Co.  v.  Berry,  (1885)  113  U.  S.  475, 
5  S.  Ct.  529,  28  U.  S.  (L.  ed.)  1044; 
Louisville,  etc.,  R.  Co.  t>.  Palmes,  (1883) 
109  U.  S.  254,  3  S.  Ct.  193,  27  U.  S. 
(L.  ed.)  922;  Shields  r.  Ohio.  (1877)  95 
U.  S.  321,  24  U.  S.  (L.  ed.)  357;  Trask  v. 
Maguire,  (1873)  18  Wall.  405,  21  U.  S. 
(L.  ed.)  938;  Citizens  St.  R.  Co.  v.  Mem- 
phis, (1893)  53  Fed.  715. 

Subject  to  general  law  authorising 
amendment'  of  charter. —  The  consolida- 
tion, under  a  statute,  of  two  railroad 
companies,  each  of  which  by  its  charter 
was  exempt  from  taxation,  worked  a  dis- 
solution of  the  companies  and  created  a 
new  corporation.  The  new  corporation 
held  all  rights  granted  to  it  subject  to 
the  code  of  the  state  providing  that  "  in 
all  cases  of  private  charters  hereafter 
granted,  the  state  reserves  the  right  to 
withdraw  the  franchise,  unless  such  right 
is  expressly  negatived  in  the  charter." 
Atlantic,  etc.,  R.  Co.  v.  Georgia,  (1878) 
98  U.  S.  365,  25  U.  S.  (L.  ed.)  188.  See 
also  Maine  Cent.  R.  Co.  v.  Maine,  (1877) 
96  U.  S.  509,  24  U.  S.  (L.  ed.)  836. 

■  When  dissolution  of  constituent  com- 
panies results. —  The  formation  of  a  con- 
solidated corporation  under  the  authority 
of  a  state  statute  becomes  a  new  grant 
of   corporate   franchises  when   the   agree- 


ment between  the  constituent  companies 
contemplated  that  they  should  go  out  of 
existence,  and  that  their  officers  should 
resign  their  trusts  in  favor  of  the  officers 
of  the  new  company;  that  their  boards  of 
directors  should  be  supplanted  by  another 
board,  the  nameB  of  whose  members  were 
contained  in  the  agreement;  that'  the 
stock  of  the  constituent  companies  should 
be  surrendered  and  new  stock  taken  there- 
for, or,  in  lieu  of  that,  that  the  old  stock 
should  be  recognized  as  the  stock  of  the 
new  company;  that  the  road  should  be 
operated  by  men  holding  their  commis- 
sions from  the  new  company,  and  that  the 
entire  administration  of  the  functions  of 
the  constituent  companies  should  be  sur- 
rendered to  the  new  corporation.  Yazoo, 
etc.,  R.  Co.  t\  Adams,  (1901)  180  U.  S. 
18,  21  S.  Ct.  240,  45  U.  S.  (L.  ed.)  395. 
See  also  State  v.  Maine  Cent.  R.  Co., 
(1877)  66  Me.  488. 

An  exemption  from  taxation  does  not 
pass  by  the  conveyance  passing  the  title 
to  the  railroad  itself,  and  to  the  franchise 
connected  with  and  necessary  to  its  con- 
struction and  operation.  Louisville,  etc., 
R.  Co.  v.  Palmes,  (1883)  109  U.  S.  251, 
3  S.  Ct.  193,  27  U.  S.  (L.  ed.)  922.  See 
also  St.  Louis,  etc.,  R.  Co.  t*.  Gill,  (1895) 
156  U.  S.  656,  15  S.  Ct.  484,  39  U.  8. 
(L.  ed.)  567;  Chesapeake,  etc.,  R.  Co.  v. 
Miller,  (1885)  114  IL  S.  185,  5  S.  Ct.  813, 
29  U.  S.  (L.  ed.)  121;  Morgan  c.  Louisi- 
ana, (1876)  93  U.  S.  224,  23  U.  S.  (L.ed.) 
860;    Memphis,    etc.,    R.    Co.    v.    Berry, 

(1883)  41  Ark.  436. 

Purchase  at  foreclosure  sale. —  A  mort- 
gage of  the  franchises  and  property  of  a 
corporation  made  in  the  exercise  of  a 
power  given  by  statute,  confers  no  right 
upon  purchasers  at  a  foreclosure  sale  to 
ex4st  us  the  Bame  corporation,  but  to  re- 
organize as  a  new  corporation  subject  to 
the  laws  existing  at  the  time  of  the  re- 
organization. Norfolk,  etc.,  R.  Co.  r. 
Pendleton,  (1895)  156  TJ.  S.  673,  15  S.  Ct. 
413,  39  U.  S.  (L.  ed.)  574.  See  also 
Memphis,  etc.,  R.  Co.  t\  Railroad  Com'rs, 

(1884)  112  U.  S.  623,  5  S.  Ct.  299.  28 
TJ.    S.    (L.    ed.)    837;    Schurtz    t>.    Cook, 

(1893)  148  U.  S.  406,  13  S.  Ct.  645,  37 
TJ.  S.  (L.  ed.)  498,  affirming  (1888)  110 
>T.  Y.  443,  18  N.  E.  113;  Matthews  V. 
North  Carolina,  (1899)  97  Fed.  400. 

By  the  charter  of  the  Champlain  and 
Connecticut  River  Railroad  Company, 
which  became  the  Rutland  and  Burlington 
Railroad  Company,  and  afterwards  the 
Rutland  Railroad  Company,  it  was  granted 
"  the  right  to  receive  and  collect  toll  or 
compensation  at  such  rates  as  the  di- 
rectors may  from  time  to  time  prescribe 
and  establish,  for  the  conveyance  and 
transportation  of  all  passengers  and 
freight    over    their    road,    or    any    part 
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thereof,"  which  the  Supreme  Court  may 
alter  "  for  a  term  not  exceeding  ten  years 
at  any  one  time,  as  said  court  may  judge 
reasonable,  and  in  such  manner  that  the 
income  of  said  company  shall  not  be  re- 
duced below  twelve  per  cent,  per  annum 
on  the  amount  of  its  capital  stock  after 
deducting  all  expenses."  The  grant  of  a 
right  to  receive  and  collect  the  rates  was 
a  corporate  right,  covered  by  mortgages, 
and  one  which  passed  to  the  purchasers 
of  the  franchise  of  the  origirfal  grantee. 
Ball  v.  Rutland  R.  Co.,  (1809)  93  Fed. 
513. 

Under  special  statutes. —  When  a  state 
statute  provides  that  in  case  of  the  sale  of 
any  railroad  under  judicial  proceedings  or 
pursuant  to  any  power  contained  in  a 
mortgage,  the  purchasing  corporation 
"  shall  possess  all  the  powers,  rightB,  im- 
munities, privileges  and  franchises"  en- 
joyed by  the  corporation  which  owned 
such  railroad,  the  purchasing  corporation 
has  granted  to  it  an  exemption  from 
taxation  possessed  by  the  original  cor- 
poration. Wicomico  County  v.  Bancroft, 
(1905)  135  Fed.  982,  affirming  (1903) 
121   Fed.   881. 

Purchase  by  state  at  foreclosure. — 
When  the  state,  at  the  foreclosure  sale 
of  a  railroad  company  which  had  a  char- 
ter contract  limiting  the  power  of  taxa- 
tion, became  the  purchaser  of  its  rights, 
franchises,  privileges  and  immunities  of 
every  kind,  a  purchaser  from  the  state 
took  the  property  and  rights  subject  to 
a  then  existing  constitutional  provision 
under  which  a  contract  exemption  from 
taxation  could  not  be  granted.  Great 
Northern  R.  Co.  v.  Minnesota,  (1910)  216 
U.  S.  206,  30  S.  Ct.  344,  54  U.  S.  (L.  ed.) 
446. 

Where  the  mortgage  covers  the  privi- 
leges and  rights  of  the  corporation,  con- 
tract rightB  pass  by  the  decree  and  sale 
and  a  contract  with  a  waterworks  com- 
pany excluding  competition  by  the  city  in 
furnishing  a  water  supply  for  a  stated 
period,  passes  to  a  purchaser  under  fore- 
closure. Vicksburg  v.  Vicksburg  Water- 
works Co.,  (1906)  202  U.  S.  453,  26  S.  Ct. 
660,  50  U.  S.  (L.  ed.)  1102,  6  Ann.  Caa. 
253. 

Purchase'  at  sale  to  enforce  statutory 
lien. —  Immunity  from  taxation  does  not 


pass  to  the  purchasers  of  the  property 
and  franchises  of  a  company  which  en- 
joyed such  an  immunity,  on  a  sale  and 
conveyance  made  under  a  decree  rendered 
in  a  suit  to  enforce  a  statutory  lien. 
Picard  17.  East  Tennessee,  etc.,  R.  Co., 
(1889)  130  U.  S.  641,  9  S.  Ct.  640,  32 
U.  S.  (L.  ed.)  1051,  reversing  East  Ten- 
nessee, etc,  R.  Co.  r.  Pickerd,  (1885)  24 
Fed.  614.  See  also  Wilson  v.  Gaines, 
(1880)  103  U.  S.  421,  26  U.  S.  (L.  ed.) 
401. 

Immunities  and  exclusive  privileges 
were  held  to  have  passed  in  the  following 
cases:  Tennessee  p.  Whit  worth,  (1886) 
117  U.  S.  147,  6  S.  Ct.  649,  29  U.  S. 
(L.  ed.)  833,  affirming  (1884)  22  Fed.  81; 
New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  (1885)  115  U.  S.  664,  6  S.  Ct.  252, 
29  U.  S.  (L.  ed.)  516,  reversing  (1882) 
11  Fed.  277;  Chesapeake,  etc.,  R.  Co.  ©. 
Virginia,  (1876)  94  U.  S.  726,  24  U.  S. 
(L.  ed.)  310,  and  the  discussion  in  Yazoo, 
etc.,  R.  Co.  t?.  Adams,  (1901)  180  U.  S.  20, 
21  S.  Ct.  240,  45  U.  S.  (L.  ed.)  408; 
Philadelphia,  etc.,  R.  Co.  v.  Maryland, 
(1850)  10  How.  392,  13  U.  S.  (L.  ed.) 
461;  Central  R.,  etc.,  Co.  *.  Georgia, 
(1875)  92  U.  S.  670,  23  TJ.  S.  (L.  ed.) 
757;  Delaware  Railroad  Tax,  (1873)  18 
Wall.  228,  21  U.  S.TL.  ed.)  888,  affirming 
Minot  v.  Philadelphia,  etc.,  R.  Co.,  ( 1870) 
2  Abb.  (U.  S.)  323,  17  Fed.  Cas.  No. 
9,645;  Tomlinson  V.  Branch,  (1872)  15 
Wall.  463,  21  U.  S.  (L.  ed.)  189;  State  v. 
Railroad  Taxation  Com'r,  (1874)  37 
N.  J.  L.  240. 

Sale  of  lands  exempt  from  taxation. — 
Where  a  statute  exempted  forever  certain 
lands  of  the  Athens  University  in  Ohio 
from  taxation,  and  the  same  lands  were 
afterwards  sold  by  the  university,  a  sub- 
sequent statute,  authorizing  a  tax  to  be 
levied  on  the  lands,  is  not  a  violation  of 
the  Constitution  of  the  United  States. 
Armstrong  t?.  Treasurer,  (1840)  10  Ohio 
236,  affirmed  (1842)  16  Pet.  281,  10  U.  S. 
(L.  ed.)    965. 

Lands  purchased  for  the  Brotherton  In- 
dians in  New  Jersey,  exempted  from  taxes, 
by  the  Act  authorizing  the  purchase,  and 
afterwards  sold  by  them,  were  held  to  be 
subject  to  taxation.  State  V.  Wilson, 
(1807)   2  N.  J.  L.  282. 


Distinction  between  interest  of  owner  of  land  and  interest  of  lessee. —  The 

contract  right,  under  its  charter,  of  an  educational  institution  to  be  exempt 
from  taxation  as  to  one  thousand  acres  of  land  owned  by  it,  does  not  prevent 
the  state  from  assessing  against  lessees  occupying  part  of  the  land  their 
interest  therein  for  taxation. 
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Jelton    r.    University    of     the     South,  R.  Co.,    (1915)'  236  U.  S.  674,  35  S.  Ct. 

(1908)    208  U.  S.  489,  29  S.  Ct.  375,  52  471,  59  U.   S.    (L.   ed.)    788. 
U.    S.     (L.    ed.)    584.      See    also    Morris 

Canal,  etc.,  Co.  v.  Baird,  (1915)  239  U.  S.  Betterments   and  improvements  of   the 

126,  36  S.  Ct.  28,  60  U.  S.   (L.  ed.)    177.  leased  road  such  as  the  lessor  naturally 

would  have  made  to  meet  the  necessities 

Where  an  owner  of  property  has  a  con-  of    an    enlarging   business    stand    on   the 

tract  exemption   from  taxation,  improve-  same  footing  as  the  original  road  and  are 

ments   made   thereon   by   a   lessee,   which  exempt.    Wright  r.  Louisville,  etc.,  R.  Co., 

are  to  inure  to  the  benefit  of  the  lessor,  (1915)   236  U.  S.  687,  35  S.  Ct.  475,  59 

are  not  subject  to  taxation.     University  U.  S.    (L.  ed.)    788. 
of  the  South  p.  Jelton,   (1907)    155  Fed. 

182.  A  lease  by  a  railroad  company,  enjoy- 
ing an  exemption  from  taxation,  of   its 

Where  the  charter  of  a  railroad  com-  road   to   another   railroad   company   does 

pany  contained  not  only  a  limitation  of  not  forfeit  the  exemption  when  the  lessor 

taxation   but   also   the   right   to   rent    or  company  has  maintained  an   independent 

farm  out  all  or  any  part  of  its  exclusive  existence,  and  is  regarded  by  the  taxing 

right  of  transportation,  the  lessee  of  such  officers  as  an  actual  corporation,  having 

railroad,  which  is  authorized  by  its  char-  its  own  separate  and  independent  exiet- 

ter  to  lease  and  operate  the  railroad,  holds  ence,  its  own  officers,  its  own  capital  stock, 

it  under  the  same  limitation  of  taxation,  its   own   funded   debt,   its   own   earnings, 

and  a  statute  assessing  a  higher  tax  than  gross  and  net,  and  in  all  respects  a  proper 

that    authorized    in    the    charter    of    the  subject  of  taxation.    Com.  v.  Philadelphia, 

lessor  company  impairs  the  obligation  of  etc.,  R.  Co.,   (1894)    164  Pa.  St.  265,  30 

a    contract.      Wright   v.    Central   of   Ga,  Atl.   145. 

(2)  As  to  Rights  of  Existing  Creditors. —  The  legislatures  of  Virginia 
and  Maryland  authorized  the  surrender  by  the  Potomac  Company  of  its 
charter  and  the  conveyance  to  a  new  company,  the  Chesapeake  and  Ohio 
Canal  Company,  of  all  "  the  property,  rights,  and  privileges  by  them 
owned."  It  was  held  that  the  assignment  did  not  impair  the  obligation 
of  the  contract  of  any  creditor  of  the  company,  nor  place  him  in  a  worse 
situation  in  regard  to  his  demand.  The  means  of  payment  possessed  by  'he 
old  company  were  carefully  preserved  and  guaranteed  by  the  new  corpora- 
tion. And  if  the  fact  could  be  established  that  some  bona  fide  creditor? 
of  the  Potomac  Company  were  unprovidnd  for  in  the  new  charter,  and  con 
sequently  had  no  redress  against  the  Chesapeake  and  Ohio  Canal  Company, 
it  did  not  follow  that  they  were  without  remedy. 

Smith  v.  Chesapeake,  etc.,  Canal  Co.,   (1840)    14  Pet.  45,  10  U.  S.   (L.  ed.)    347. 

ft.  Construction  of  Grants  of  Exclusive  Privileges  and  Exemption 
from  Taxation, —  The  power  of  exclusive  franchise  must  be  given  in  lan- 
guage explicit  and  express  or  necessarily  to  be  implied  from  other  powers, 
and  the  intention  to  grant  exemption  from  taxation  must  be  declared  in 
clear  and  unmistakable  terms. 

Morris  Canal,  etc.,  Co.  v.  Raird,  (1915)  U.  S.  (L.  ed.)  67;  New  Orleans  City,  etc, 

239   U.    S.    126,    3C   S.    Ct.    28.   60  U.    S.  R.  Co.  p.  New  Orleans,  (1892)    143  U.  S. 

(L.  ed.)    177;   Home  Telephone,  etc.,  Co.  195,  12  S.  Ct.  406,  36  U.  S.  (L.  ed.)   121, 

v.  Los  Angeles.   (1908)   211  U.  S.  265,  29  affirming   (1888)    40  La.  Ann.  587,  4  So. 

S.  Ct.  50,  r»3  U.  S.   (L.  ed.)    176;  Detroit  512;    Cumberland   Gaslight   Co.   v.    West 

Citizens    St.    R.    Co.    i.    Detroit    R.    Co.,  Virginia,  etc.,  Gaa  Co.,   (1911)    188  Fed. 

(1898)    171   U.   S.   53,   18  S.   Ct.  732,  43  585. 
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"The  rules  of  construction  which  have 
been  adopted  by  courts  in  cases  of  public 
grants  of  this  nature  by  the  authorities 
of  cities  are  of  long  standing.  It  has 
been  held  that  Buch  grants  should  be  in 
plain  language,  that  they  should  be  cer- 
tain and  definite  in  their  nature,  and 
should  contain  no  ambiguity  in  their 
terms.  The  legislative  mind  must  be  dis- 
tinctly impressed  with  the  unequivocal 
form  of  expression  contained  in  the  grant, 
'in  order  that  the  privileges  may  be  in- 
telligently granted  or  purposely  withheld. 
It  is  a  matter  of  common  knowledge  that 
grants  of  this  character  are  usually  pre- 
pared by  those  interested  in  them,  and 
submitted  to  the  legislatures  with  a  view 
to  obtain  from  such  bodies  the  most  lib- 
eral grant  of  privileges  which  they  are 
willing  to  give.  This  is  one  among  many 
reasons  why  they  are  to  be  strictly  con- 
strued.' "  Cleveland  Electric  Ry.  Co.  v\ 
Cleveland,  (1907)  204  U.  S.  116,  27  S.  Ct. 
202,  51  U.  S.  (L.  ed.)  399,  citing  Blair  t>. 
Chicago,  (1906)  201  Q.  S.  400,  471,  26 
S.  Ct.  427,  50  U.  S.  (L.  ed.)  801.  See  also 
Detroit  United  R.  Co.  v.  Detroit,  (1913) 
229  U.  S.  44,  33  S.  Ct.  697,  57  U.  S. 
(L.  ed.)    1056. 

True  meaning  and  intent  of  parties  to 
be  ascertained. —  In  the  interpretation  of 
legislative  contracts,  the  rule  should  be 
followed  that  all  contracts  are  to  be  con- 
strued to  accomplish  the  intention  of  the 
parties,  and  in  determining  their  different 
provisions,  a  liberal  and  fair  construction 
will  be  given  to  the  words,  either  singly 
or  in  connection  with  the  subject-matter. 
It  is  not  the  duty  of  a  court,  by  legal 
subtlety,  to  overthrow  a  contract,  but 
rather  to  uphold  it  and  give  it  effect;  and 
no  strained  or  artificial  rule  of  construc- 
tion is  to  be  applied  to  any  part  of  it.  If 
there  is  no  ambiguity,  and  the  meaning 
of  the  parties  can  be  clearly  ascertained, 
effect  is  to  be  given  to  the  instrument 
used,  whether  it  is  a  legislative  grant  or 
not.  The  principle  is  this:  That  ail  rights 
which  are  assorted  against  the  state  must 
be  clearly  defined,  and  not  raised  by  infer- 
ence or  presumption;  and  if  the  charter  is 
silent  about  a  power,  it  does  not  exist.  If, 
on  a  fair  reading  of  the  instrument,  rea- 
sonable doubts  arise  as  to  the  proper  in- 
terpretation to  be  given  to  it,  those  doubts 
are  to  be  solved  in  favor  of  the  state; 
and  where  it  is  susceptible  of  two  mean- 
ings, the  one  restricting  and  the  other 
extending  the  powers  of  the  corporation, 
that  construction  is  to  be  adopted  which 
works  the  least  harm  to  the  state.  But 
if  there  is  no  ambiguity  in  the  charter, 
and  the  powers  conferred  are  plainly 
marked,  and  their  limits  can  be  readily 
ascertained,  then  it  is  the  duty  of  the 
court  to  sustain  and  uphold  it,  and  to 
carir  out  the  true  meaning  and  intention 
of  the  parties  to  it.  Binghamton  Bridge 
Co.,  (1865)  3  Wall.  74,  16  U.  S.  (L.  ed.) 


137,  reversing  Chenango  Bridge  Co.  t\ 
Binghamton  Bridge  Co.,  (1863)  27  N.  Y. 
87.  See  also  Holyoke  Water-Power  Co.  v. 
Lyman,  (1872)  15  Wall.  511,  21  U.  S. 
(L.  ed.)  133,  affirming  (1870)  104  Mass. 
446;  Charles  River  Bridge  v.  Warren 
Bridge,  (1837)  11  Pet.  548,  9  U.  S. 
(L.  ed.)  773,  affirming  (1829)  7  Pick. 
(Mass.)    344. 

The  exact  and  express  requirements  of 
the  language  used,  construed  strictissimi 
juris,  must  be  the  limit  of  construction. 
Ford  v.  Delta,  etc.,  Land  Co.,  (1897)  164 
U.  S.  666,  17  S.  Ct.  230,  41  U.  S.  (L.  ed.) 
590,  affirming  ( 1890>)  43  Fed.  181 ;  Yazoo, 
etc.,  R.  Co.  v.  Thomas,  (1889)  132  U.  S. 
185,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.)  302, 
affirming  (1888)  37  Fed.  24;  Memphis, 
etc,  R.  Co.  v.  Railroad  Com'rs,  (1884) 
112  U.  S.  617,  5  S.  Ct.  299,  28  U.  S. 
(L.  ed.)  837;  Union  Pass.  R.  Co.  ©.Phila- 
delphia, (1879)  101  U.  S.  532,  25  U.  S. 
(L.  ed.)  912;  West  End,  etc.,  St  R.  Co. 
v  Atlanta  St.  R.  Co.,  (1873)  49  Ga.  154; 
State  i\  Columbus  Gas  Light,  etc.,  Co., 
(1878)  34  Ohio  St.  572;  Thorpe  t>.  Rut- 
land, etc.,  R.  Co.,  (1854)  27  Vt.  140; 
Richmond    v.    Richmond,    etc.,    R.    Co., 

(1872)  21  Gratt.  (Va.)  604. 

Must  be  susceptible  of  no  other  reason- 
able construction. —  Great  Northern  R. 
Co.  t>.  Minnesota,  (1910)  216  U.  S.  206, 
30  S.  Ct.  344,  54  U.  S.  (L.  ed.)  446; 
Stanislaus  County  v.  San  Joaquin,  etc., 
River  Canal,  etc.,  Co.,  (1904)  192  U.  S. 
208,  24  S.  Ct.  241,  48  U.  S.  (L.  ed.)  406; 
Georgia  R.,  etc.,  Co.  t\  Smith,  (1888)  128 
U.  S.  177,  9  S.  Ct.  47,  32  U.  S.  (L.  ed.) 
377. 

No  presumption  in  favor  of  grants  of 
exclusive  franchise  or  immunity  from  gov- 
ernment control  is  indulged.  Metropoli- 
tan Street  R.  Co.  t?.  State  Board  of  Tax 
Com'rs,  (1906)  199  U.  S.  1,  25  S.  Ct. 
705,  50  U.  S.  (L.  ed.)  65,  affirming  174 
N.  Y.  417,  67  N.  E.  69,  105  Am.  St.  Rep. 
674,  63  L.  R.  A.  884;  Pearsall  tf.  Great 
Northern  R.  Co.,  (1896)  161  U.  S.  664, 
16  S.  Ct.  705,  40  U.  S.  (L.  ed.)  838, 
reversing  (1895)  73  Fed.  933;  Ruggles  v. 
Illinois,  (1883)  108  U.  S.  531,  2  S.  Ct. 
832,  27  U.  S.  (L.  ed.)  812;  Annapolis, 
etc.,  R.  Co.  v.  Anne  Arundel  County, 
(1880)  103  U.  S.  3,  26  U.  S.  (L.  ed.)  359; 
St.  Louis,  etc.,  R.  Co.  i\  Loftin,  (1878) 
98  U.  S.  564,  25  U.  S.  (L.  ed.)  222; 
Memphis,  etc.,  R.  Co.  v.  Gaines,  (1878) 
97  U.  S.  708,  24  U.  S.  (L.  ed.)  1091; 
North     Missouri     R.     Co.     p.     Maguire, 

(1873)  20  Wall.  61,  22  U.  S.  (L.  ed.) 
282;  Delaware  Railroad  Tax,  (1873)  18 
Wall.  225,  21  U.  S.  (L.  ed.)  888,  affirm- 
ino  Minot  v.  Philadelphia,  etc.,  R.  Co., 
(1870)  2  Abb.  (U.  S.)  323,  17  Fed.  Cas. 
No.  9,645:  Philadelphia,  etc.,  R.  Co.  v. 
Maryland.  (18.30)  10  How.  (U.  S.)  393, 
13  U.  S.   (L.  ed.)   461;  Bank  of  Republic 
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r.  Hamilton  Comity,  (1858)  21  111.  60; 
State  I?.  Maine  Cent.  R.  Co.,  (1877)  66 
Me,  488;  State  v.  Baltimore,  etc.,  R.  Co., 

(1877)  48  Md.  '49;  Coulson  t?.  Harris, 
(1871)  43  Miss.  728;  North  Missouri  R. 
Co.  v.  Maguire,  (1872)  49  Mo.  490;  Hinea 
i\  Wilmington,  etc.,  R.  Co.,  (1886)  96 
N.  C.  434;  Ladd  v.  Portland,  (1898)  32 
Ore.  271,  51  Pac.  654,  67  Am.  St.  Rep. 
526;  Jones,  etc.,  Mfg.  Co.  t>.  Com.,  (1871) 
69  Pa,  St  138;  McCalli  w.  Chattanooga, 
(1859)  3  Head  (Tenn.)  317;  Chapin  «. 
Crusen,    (1872)    31   Wis.  209. 

The  presumption  is  against  the  intent 
to  grant.  Tennessee  P.  Whitworth,  (1886) 
117  U.  S.  149,  affirming  (1884)  22  Fed. 
81;  Bailey  v.  Magwire,  (1874)  22  Wall. 
227,  22  U.  S.  (L.  ed.)  850;  Bank  of  Re- 
public v.  Hamilton  Coiinty,  (1858)  21 
111.  60;  People  v.  State  Board  of  Tax 
Com'rs,  (1903)  174  N.  Y.  417,  67  N.  E. 
69,  105  Am.  St.  Rep.  674,  68  L.  R.  A. 
884,  reversing  (1903)  79  App.  Div.  184, 
643,   80  N.   Y.  S.   85;   Johnson  v.  Crow, 

(1878)  87  Pa.  St.  189. 

From  mere  implication  or  inference  the 
privilege  cannot  arise.  Louisiana  R.,  etc., 
Co.  i\  Behrman,  (1914)  235  U.  S.  164, 
35  S.  Ct.  62,  59  U.  S.  (L.  ed.)  175;  Knox- 
ville  Water  Co.  v.  Knoxville,  (1906)  200 
U.  S.  22,  26  S.  Ct.  224,  50  U.  S.  (L.  ed.) 
353;  Joplin  v.  Southwest  Missouri  Light 
Co.,  (1903)  191  U.  S.  156,  24  S.  Ct.  43, 
48  U.  S.  (L.  ed.)  127;  Henderson  Bridge 
Co.  v.  Henderson,  (1899)  173  U.  S.  615, 
19  S.  Ct.  553,  45  U.  S.  (U  ed.)  823; 
Pennsylvania  R.  Co.  v.  Miller,  (1889)  132 
U.  S.  76,  10  S.  Ct.  34,  33  U.  S.  (L.  ed.) 
267;  Newton  v.  Mahoning  County,  (1879) 
100  U.  S.  561,  25  U.  S.  (L.  ed.)  710;  Erie 
R.  Co.  t\  Pennsylvania,  (1874)  21  Wall. 
499,  22  U.  S.  (L.  ed.)  595;  Louisville, 
etc.,  R.  Co.  v.  Gaines,  (1880)  3  Fed.  275; 
State  v.  Smyrna  Bank,  (1859)  2  Houst. 
(Del.)  99;  Shorter  t?.  Smith,  (1851)  9 
Ga.  517;  Baltimore,  etc.,  R.  Co.  i?.  State, 
(1876)  45  Md.  596;  Collins  t>.  Sher- 
man, (1856)  31  Miss.  679;  McGowan  !>. 
Wilmington,  etc.,  R.  Co.,  (1886)  95  N.  C. 
417;  Hines  t?.  Wilmington,  etc.,  R.  Co., 
(1886)  95  N.  C.  434;  Newton  v.  Ma- 
honing County,  (1875)  26  Ohio  St.  618; 
Philadelphia  r.  Pennsylvania  Hospital, 
(1890)  134  Pa.  St.  176,  19  Atl.  490; 
Probasco  v.  Moundsville,  (1877)  11  W. 
Va.  501. 

Doubts  are  resolved  against  claims  of 
privilege.  J.  W.  Perry  Co.  t?.  Norfolk, 
(1911)  220  U.  S.  472,  31  S.' Ct.  465,  55 
U.  S.  (L.  ed.)  548;  St.  Louis  t;.  United 
Rys.  Co.,  (1908)  210  U.  S.  266,  28  S.  Ct. 
630,  52  U.  S.  (L.  ed.)  1054;  Metropolitan 
Street  R.  Co.  v.  State  Board  of  Tax 
Commrs.,  (1905)  199  U.  S.  40,  25  S.  Ct. 
705,  50  U.  S.  (L.  ed.)  65,  affirming  174 
N.  Y.  417,  67  N.  E.  69,  105  Am.  St.  Rep. 


674,  63  L.  R.  A.  884;  Rogers  Park  Water 
Co.  v.  Fergus,  (1901)  180  U.  S.  624,  21 
8.  Ct.  490,  45  U.  S.  (L.  ed.)  702,  affirm- 
ing (1899)  178  111.  571,  53  N.  E.  363; 
Freeport  Water  Co.  v.  Freeport,  (1901) 
180  U.  S.  587,  21  S.  Ct.  493,  45  U.  S. 
(L.  ed.)  679,  affirming  (1900)  186  111. 
179,  57  N.  E.  873;  Louisville  t?.  Louis- 
ville Bank,  (1899)  174  U.  S.  444,  19  S.  Ct. 
753,  43  U.  S.  (L.  ed.)  1039;  New  Mexico 
a  U.  S.  Trust  Co.,  (1899)  174  U.  S.  547, 
18  S.  Ct.  784,  43  U.  S.  (L.  ed.)  1079; 
Pearsall  v.  Great  Northern  R.  Co.,  (1896) 
161  U.  S.  664,  16  S.  Ct.  705,  40  U.  S. 
(L.  ed.)  838,  reversing  (1895)  73  Fed. 
933;  Bank  of  Commerce  v.  Tennessee, 
(1896)  161  U.  S.  146,  16  S.  Ct.  134,  40 
U.  S.  (L.  ed.)  645;  Wilmington,  etc.,  R. 
Co.  t?.  Alsbrook,  (1892)  146  U.  S.  294, 
13  S.  Ct.  72,  36  U.  S.  (L.  ed.)  972;  Chi- 
cago, etc.,  R.  Co.  o.  Guffey,  (1887)  120 
U.  S.  574,  7  S.  Ct.  693,  30  U.  S.  (L.  ed.) 
732;  Wiggins  Ferrv  Co.  t?.  East  St.  Louis, 
(1882)  107  U.  S.371,  2  S.  Ct.  257,  27 
U.  S.  (L.  ed.)  419,  affirming  (1882)  102 
111.  560;  Bank  of  Commerce  ft  Tennessee, 
(1881)  104  U.  8.  493,  26  U.  S.  (L.  ed.) 
810;  Union  Pass.  R.  Co.  v.  Philadelphia, 
(1879)  101  U.  S.  539,  26  U.  S.  (L.  ed.) 
912 ;  Northwestern  Fertilising  Co.  v.  Hvde 
Park,  (1878)  97  U.  S.  686,  24  U.  S.  (L. 
ed.)  1036;  Central  R.,  etc.,  Co.  v.  Georgia, 
(1875)  92  U.  S.  670,  23  U.  6.  (L.  ed.) 
757;  Hoge  v.  Richmond,  etc.,  R.  Co., 
(1878)  99  U.  S.  354,  25  U.  S.  (L.  ed.) 
303;  West  Wisconsin  R.  Co.  p.  Trempea- 
leau County,  (1876)  93  U.  S.  597, 23  U.S. 
(L.  ed.)  814;  Tucker  v.  Ferguson,  (1874) 
22  Wall.  575,  22  U.  S.  (L.  ed.)  805; 
Bailey  t?.  Magwire,  (1874)  22  Wall.  226, 
22  U;  S.  (L.  ed.)  850;  Holyoke  Water- 
Power  Co.  0.  Lyman,  (1872)  15  Wall. 
512,  21  U.  S.  (L.  ed.)  133,  affirming 
(1870)  104  Mass.  446;  Wilmington,  etc., 
R.  Co.  v.  Reid,  (1871)  13  Wall  266,  20 
U.  S.  (L.  ed.)  568;  Raleigh,  etc.,  R.  Co. 
v.  Reid,  (1871)  13  Wall.  269,  20  U.  S. 
(L.  ed.)  570,  reversing  (1870)  64  N.  C. 
155;  Home  of  Friendless  v.  Rouse,  (1899) 
8  Wall.  437,  19  U.  S.  (L.  ed  )  495;  Wash- 
ington University  v.  Rouse,  (1869)  8 
Wall.  439,  19  U.  S.  (L.  ed.)  498;  Jeffer- 
son Branch  Bank  v.  Skelly,  (1861)  1 
Black  446,  17  U.  S.  (L.  ed.)  173,  re- 
versing (1859)  9  Ohio  St.  606;  Richmond, 
etc.,  R.  Co.  v.  Louisa  R.  Co.,  (1851)  13 
How.  81,  14  U.  S.  (L.  ed.)  55;  Judson  p. 
State,  (1823)  Minor  (Ala.)  150;  Georgia 
R.,  etc.,  Co.  p.  Smith,  (1883)  70  Ga.  694; 
Shorter  v.  Smith,  (1851)  9  Ga.  617;  Mc- 
Leod  v.  Burroughs,  (1851)  9  Ga.  221; 
Rogers  Park  Water  Co.  v.  Fergus,  (1899) 
178  111.  571,  53  N.  E.  363,  affirmed  (1901) 
180  U.  S.  624,  21  S.  Ct.  490,  45  U.  S. 
(L.  ed.)  702;  Bank  of  Republic  v.  Hamil- 
ton County,  (1858)  21  111.  59;  Mills  v.  St. 
Clair  County,  (1845)  7  111.  228;  Rockland 
Water  Co.   v.   Camden,   etc.,   Water   Co., 
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(1888)  80  Me.  544,  15  Atl.  785,  1  L.  E. 
A.  388;  Appeal  Tax  Ct.  v.  State  Univer- 
sity, (1879)  50  Md.  457;  Boston,  etc.,  R. 
Corp.  v.  Boston,  etc.,  R.  Co.,  (1850)  5 
Cush.  (Mass.)  375;  Watson  Seminary  v. 
Pike  County  Ct.,  (1899)  140  Mo.  57,  60 
S.  W.  880,  45  L.  R.  A.  675;  Springfield 
<:.  Smith,  (1897)  138  Mo.  645,  40  S.  W. 
f57,  60  Am.  St.  Rep.  569,  37  L.  R.  A. 
146;  Washington  University  v.  Rowse, 
i  1868)  42  Mo.  308;  Lincoln  St.  R.  Co. 
i.  Lincoln,  (1901)  61  Neb.  109,  84  S.  W*. 
802;  State  v.  Petway,  (1856)  2  Jones  Eq. 
(N.  C.)  396;  Richmond  v.  Richmond,  etc., 
R.  .Co,,    (1872)    21  Gratt    (Va.)    604. 


A  recognition  and  practical  construc- 
tion of  charter  exemption  from  taxation 
will  not  be  assumed  merely  from  the  fail- 
ure of  the  legislature,  for  a  number  of 
years  after  the  grant  of  a  franchise,  to 
legislate  with  reference  to  the  taxation 
of  the  corporation.  "The  omission  of 
one  legislature  or  of  a  dozen  legislatures 
does  not  destroy  the  power  of  the  state." 
Metropolitan  Street  R.  Co.  v.  State  Board 
of  Tax  Com'rs,  (1905)  199  U.  S.  43,  25 
S.  Ct  705,  50  U.  S  (L.  ed.)  65,  affirming 
174  N.  Y.  417,  67  N.  B.  69,  106  Am.  St. 
Rep.  674,  63  L.  R.  A.  884. 


Construed  liberally  in  favor  of  the  public. — "  It  is,  we  think,  important 
that  the  courts  should  adhere  firmly  to  the  salutary  doctrine  underlying 
the  whole  law  of  municipal  corporations  and  the  doctrines  of  the  adjudged 
cases,  that  grants  of  special  privileges  affecting  the  general  interests  are 
to  be  liberally  construed  in  favor  of  the  public,  and  that  no  public  body, 
charged  with  public  duties,  be  held  upon  mere  implication  or  presumption 
to  have  divested  itself  of  its  powers." 


Knoxville  Water  Co.  v.  Knoxville, 
(1906)  200  U.  S.  22,  26  S.  Ct.  224,  50 
U.  S.   (L.  ed.)   353. 

"  The  fixing  of  rates  which  may  he 
charged  by  public  service  corporations,  of 
the  character  here  involved,  is  a  legisla- 
tive function  of  the  state,  and  while  the 
right  to  make  contracts  which  shall  pre- 
vent the  State  during  a  given  period  from 
exercising  this  important  power  has  been 
recognized  and  approved  by  judicial  de- 
cisions, it  has  been  uniformly  held  in 
this  court  that  the  renunciation  of  a 
sovereign  right  of  this  character  must  be 
evidenced  by  terms  so  clear  and  unequivo- 
cal as  to  permit  of  no  doubt  as  to  their 
proper  construction."    Milwaukee  Electric 


Ry.,  etc.,  Co  v.  Railroad  Commission, 
(1915)  238  U.  S.  174,  35  S.  Ct.  820,  59 
U.  S.   (L.  ed.)    1254. 

The  right  reasonably  to  regulate  rates 
to  be  charged  by  public  service  corpora- 
tions is  a  governmental  power,  continu- 
ing in  its  nature,  and  while  it  may  be 
suspended  in  a  given  case  by  a  contract 
for  a  definite  time,  not  grossly  unrea- 
sonable in  point  of  time,  it  can  only 
be  done  by  words  of  positive  grant  or 
language  equivalent  thereto,  and  then 
only  by  the  supreme  legislative  body  of 
the  state,  unless  the  authority  to  do  so  is 
clearly  delegated  by  it  to  some  govern- 
mental subdivision.  Portland  Railway, 
etc.,  Co.  v.  Portland,  (1912)  201  Fed.  life. 


The  right  granted  by  a  constitution  to  lay  pipes  in  streets  so  far  as  may  be 
necessary  for  introducing  into  and  supplying  such  city  and  its  inhabitants 
with  gas  or  water,  when  accepted  and  acted  upon  by  a  corporation  organ- 
ized for  that  purpose,  cannot  be  subsequently  impaired  so  as  to  limit  the 
privilege  to  maintain  pipes  then  actually  laid,  but  is  a  right  to  lay  pipes 
to  carry  gas  and  water  to  the  inhabitants  in  any  part  of  the  municipality. 


Russell  v.  Sebastian,  (1914)  233  U.  S. 
195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.)  912, 
Ann.  Cas.  1914C  282,  wherein  the  court, 
referring  to  the  rule  of  strict  construc- 
tion of  statutes  and  ordinances  granting 
special  privileges,  said:  "Here,  the  pro- 
vision was  presented  by  a  constitutional 
convention  for  adoption  by  the  people  as 


the  deliberate  expression  of  the  policy  of 
the  state  in  order  to  secure  the  benefits 
of  competition  in  public  service,  and  it 
will  not  be  questioned  that  it  must  re- 
ceive, as  the  state  court  said  in  People  r. 
Stephens  (62  Cal.  233),  'a  practical, 
common-sense  construction.' " 


1036  CONSTITUTION  [Art.  I,  sec.  10 

I.  Abuse  of  or  Failure  to  Exercise  Privilege. —  Where  a  franchise  or 
privilege  has  been  abused  or  misemployed,  its  revocation  does  not  impair  the 
obligation  of  the  contract. 

Columbus  v.  Mercantile  Trust,  etc.,  Go.,  Where  a  franchise  has  not  been  ezer- 

(1910)    218   U.    S:    645,   31    S.    Ct.   645,  deed  within  a  reasonable  time  in  accord- 

54   U.   S.    (L.   ed.)    1193;    New   Orleans  ance  with   the    condition   which    inheres 

Waterworks    Co.    v.    Louisiana,     (1902)  in  the  nature  of  the  grant,  its  revocation 

185  U.  S.  336,  22  S.  Ot.  691,  46  U.  S.  upon  this  ground  cannot  be  regarded  as 

( L.  ed. )   936 ;  Farmers  Loan,  etc ,  Co.  v.  an  impairment  of  contractual  obligation. 

Galesburg,    (1890)    133  U.  S.   156,   10  S.  New  York  Electric  Lines  Co.  v.  Empire 

Ct.  316,  33  U.  S.   (L.  ed.)   573;  Chicago  City  Subway  Co.,   (1914)   236  U.  S.  179, 

Life  Ins.  Co.  v.  Needles,    (1885)    113  U.  36  8.  Ct.  72,  59  U.  8.  (L.  ed.  )184. 
S.  574,  5  S.  Ct.  681,  28  U.  S.   (I*  ed.) 
1084. 


Annulling  charter  of  dub  for  violating  Honor  law. —  A  statute  authorizing 

the  annulment  of  the  charter  of  a  social  club  found  guilty  of  violating  the 
laws  regulating  the  licensing  and  sale  of  liquors,  does  not  impair  the  obliga- 
tion of  any  charter  rights. 

Cosmopolitan  Club  v.  Virginia,  (1908)  and  that  its  forfeiture  or  annulment,  by 
208  U.  S.  378,  28  S.  Ct.  394,  52  U.  S.  appropriate  judicial  proceedings,  for  such 
(L.  ed.)  536,  the  court  saying:  "The  a  reason,  would  not  impair  the  obligation 
principle  is  well  established  that  the  of  the  contract  arising  between  the  state 
charter  of  a  private  corporation  may  and  the  corporation  out  of  the  mere  grant- 
be  forfeited  or  annulled  for  the  misuse  of  ing  of  the  charter." 
its   corporate   privileges   and   franchises, 

m.  Effect  of  Expiration  of  Franchise. —  When  the  franchise  of  a 
street  railway  company  has  expired,  an  ordinance  prescribing  certain  con- 
ditions upon  which  it  may  have  the  privilege  of  continuing  to  occupy  the 
streets  or  requiring  it  to  cease  operating  its  cars  and  to  remove  its  tracks 
from  the  streets,  does  not  impair  the  obligation  of  any  contract. 

Detroit  United  Ry.  Co.  v.  Detroit,  (1913)  229  U.  S.  39,  33  S.  Ct  697,  67  U.  8. 
(L.  ed.)   1056. 

15.  Liability  of  Stockholders. —  When  a  state  statute,  at  the  time  a  cor- 
poration becomes  indebted,  prescribes  the  liability  of  each  stockholder  to 
depositors  and  creditors,  the  liability  assumed  by  a  stockholder  is  in  the 
nature  of  a  contract  with  prospective  creditors,  and  cannot,  as  such,  be 
impaired  in  any  essential  particular  by  state  legislation.  It  runs  directly 
from  the  stockholder  to  the  creditor,  and  the  obligation  becomes  a  part  of 
every  contract,  debt,  and  engagement  of  the  corporation,  as  much  as  if 
severally  made  with  the  stockholder  himself. 

Knickerbocker     Trust    Co.     v.     Myers,  (1874)  53  Ga.  511;  Woodworth  t>.  Bowles, 

(1904)  133  Fed.  766.    See  also  McDonnell  (1900)  61  Kan.  569,  60  Pac.  331;  Walter- 

v.  Alabama  Gold  L.  Ins.  Co.,   (1888)    85  scheid  v.  Bowdish,    (1908)    77  Kan.  665, 

Ala.   401,   5    So.    120;    Branch  v.   Baker,  95  Pac.  56. 
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Aa  to  right*  of  stockholders,  see  supra, 
p.  998,  paragraph  Rights  of  stockholders. 

The  Neu?  York  Act  of  April  16,  1852, 
"  to  facilitate  the  dissolution  of  manu- 
facturing corporations  in  the  county  of 
Herkimer,  and  to  secure  the  payment  of 
their  debts  without  preferences/1  and  pro- 
ceedings had  by  a  corporation  pursuant 
to  the  provisions  of  that  Act,  vested  in 
the  trustees  the  debts  due  to  creditors 
from  stockholders  of  such  corporation, 
under  section  7  of  the  Act  of  March  22, 
1811,  relative  to  "  incorporations  for 
manufacturing  purposes."  The  Act  of 
April,  1852,  is  not  unconstitutional,  as 
impairing  the  obligation  of  stockholders, 
under  the  seventh  section  of  the  Act  of 
1811.  Walker  v.  Crain,  (1853)  17  Barb. 
(N.  Y.)    119. 

A  statute  which  provides  that  "no 
stockholder  who  shall  transfer  his  stock 
in  good  faith,  and  such  transfer  is  made 
on  the  books  of  the  company,  or  on  the 
back  of  the  certificate  of  stock  properly 
witnessed  or  tendered  for  transfer  on  the 
books  of  the  company  prior  to  the  time 
when  such  debts  and  liabilities  are  so 
enforceable,  shall  be  held  to  pay  any  por- 
tion thereof/'  is  invalid  as  to  the  rights 
of  creditors  which  were  enforceable  before 


the  Act  was  passed.  Blackburn  v.  Irvine, 
(1913)   205  Fed.  217. 

A  statute  repealing  the  charter  pro- 
vision as  to  the  liability  of  the  stoekhold; 
ers  impairs  the  obligation  of  contracts  as 
respects  creditors  of  the  corporation  exist- 
ing at  the  time  of  the  repeal;  the  obliga- 
tion of  the  contract  is  impaired  whether 
considered  as  an  agreement  by  the  stockr 
holder  on  subscribing  for  stock  to  be; 
come  security  for  the  creditors  for  the 
payment  of  the  debts  of .  the  company 
which  had  been  contracted  upon  the  faith 
of  his  liability,  or  as  abolishing  the  rem- 
edy which  the  corporation  had,  and  as 
impairing  the  obligation  of  the  contract 
of  the  corporation.  Hawthorne  r.  Calef, 
(1864)  2  Wall.  10,  17  U.  S.  (L.  ed^ 
776.  See -also  Barton  Kat.  Bank  v.  At- 
kins,   (1899)    72  Vt.  33,  47  Atl.  176.      • 

,  Increasing  liability  of  stockholders. — 
A.  statute  imposing  a  greater  liability 
upon  stockholders  than  was  imposed  by 
the  statutes  in  force  prior  to  its  enact- 
ment, does  not  impair  the  obligation  'of 
the  contract  which  each  stockholder  en- 
tered into  at  the  time  he  became  such. 
Barth  v.  Pock,  (1915)  51  Mont.  418,  155 
Pac.  282. 


Change  of  remedy. —  When  a  constitutional  provision  fixes  and  measures 
a  stockholder's  liability  to  the  creditors  of  the  corporation,  a  statute 
undertaking  to  make  effectual  the  constitutional  provision,  does  not  pre- 
vent the  legislature  from  giving  additional  remedies  to  make  the  obligation 
of  the  stockholder  effectual,  so  long  as  his  original  undertaking  is  not 
enlarged,  and  therefore  where  under  a  statute  stockholders  in  another  state, 
who  could  not  be  reached  by  personal  service,  were  immune  from  liability 
and  the  entire  burden  was  cast  upon  local  stockholders,  there  has  been  no 
contract  right  of  the  foreign  stockholders  impaired  by  a  statute  making' 
assessments  upon  the  outstanding  shares  conclusive  upon  the  stockholders, 
both  at  home  and  abroad,  as  members  of  the  corporation. 


Bernheimer    v,    Converse,    (1907)  206 

U.   8.  516,  27  S.   Ct.   755,  51   U.   S.  (L. 

ed.)  1163;  Selig  tf.  Hamilton,  (1914)  234 

U.  9.  652,  34  S.  Ct.  926,  58  U.  S.  (L. 
ed.)    1518,  Ann.   Caa.    1917A   104. 

The  obligation  of  a  stockholder's  con- 
tract is  not  impaired  by  a  statute  sub- 
stituting for  individual  actions  against 
him  a  suit  in  equity  by  a  receiver  ap- 
pointed after  judgment  against  the  cor- 
poration. Henlev  v.  Myers,  (1909)  215 
U.  S.  373,  30  S.  Ct.  148/54  U.  S.  (L.  ed.) 
240. 


Appointment  of  receivers. —  A  Kansas 
statute  which  contemplates  the  appoint- 
ment of  a  receiver  of  an  insolvent  cor- 
poration, who  should  collect  and  dispose 
of  assets,  and  enforces  the  constitutional 
liability  of  the  stockholders  for  the  bene- 
fit of  the  corporation  and  all  creditors 
alike,  was  held  to  impair  the  obligation 
of  a  creditor's  contract  entered  into  under 
a  prior  statute  whereby  a  single  creditor 
might  have  his  action  against  any  stock- 
holder for  the  amount  of  his  judgment. 
"The  fact  that  the  remedy  provided  by' 
the  later  statute  is,  on  general  principles, 
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more  in  harmony  with  the  justice  of  a 
situation  like  the  one  in  question,  does 
not  justify  the  impairment  of  the  plain- 
tiff's contract  with  the  stockholder.  To 
change  a  remedy,  or  to  invent  or  provide 
new  procedure  for  the  enforcement  of  an 
individual  right,  without  impairment 
thereof  and  within  a  limited  time,  is  one 
thing,  and  to  this  extent  the  authorities 
hold  that  we  may  go;  hut  to  change  the 
remedy,  and  provide  for  an  enforcement  of 
the  right  for  the  benefit  of  others,  is  quite 
another  and  different  thing,  and  to  that 
extent  we  may  not  go.    The  later  statute 


wisely  provides  for  the  appointment  of  a 
receiver  to  enforce  all  liability  and  wind 
up  insolvent  corporations  for  the  benefit 
of  all  the  creditors,  and  may  well  apply- 
to  subsequent  contracts  made  in  reliance 
thereon,  but,  notwithstanding  its  just  and 
comprehensive  provisions  in  this  respect, 
it  must  be  held  as  not  operating  upon 
pre-existing  contracts."  Webster  c.  Bow- 
ers, (1900)  104  Fed.  627.  See  also  Evan* 
v.  Nellis,  (1900)  101  Fed.  920;  Wood- 
worth  v.  Bowles,  (1900)  61  Kan.  569,  60 
Pac.  331. 


16.  Bonds  of  Private  Corporations. —  The  obligation  of  the  contracts 
of  bondholders  of  private  corporations  is  within  the  protection  of  the 
Constitution. 


State  Tax  on  Foreign-Held  Bonds. 
(1872)  15  Wall.  317,  21  U.  S.  (L.  ed.) 
170. 

'Tax  on  bonds  owned  by  residents. — 
A  statute  requiring  the  deduction  of  a 
state  tax  by  corporate  officers  upon  the 
payment  of  interest  upon  bonds  of  a  cor- 
poration chartered  in  another  state, 
owned  by  residents  of  the  taxing  state, 
is  valid.  Com.  v.  New  York,  etc.,  R. 
Co.,  (1892)  150  Pa.  St.  239,  24  Atl.  609. 
See  also  Com.  v.  Delaware,  etc.,  Canal 
Co.,  (1892)  150  Pa.  St.  245,  24  Atl.  599; 
Com.  t\  Lehigh  Valley  R.  Co.,  (1889)  129 
Pa.  St.  429,  18  Atl.  406,  410;  Com.  «?. 
Delaware,  etc.,  R.  Co.,  (1889)  129  Pa. 
St.  458,  18  Atl.  414;  Com.  v.  New  York, 
etc.,  R.  Co.,  (1889)  129  Pa.  St.  478,  18 
AtL  414;  Com.  v.  North  Pennsylvania  R. 
Co.,  (1889)  129  Pa.  St.  460,  18  Atl.  414; 
Com.  t?.  Clearfield  Coal  Co.,  (1889)  129 
Pa.   St.  461,   18  Atl.  414. 

Tax  on  bonds  owned  by  nonresidents. — 

A  Pennsylvania  statute  imposing  a  tax 
on  bonds  of  a  railroad  company  made  and 
payable  out  of  the  state,  issued  to  and 
held  by  nonresidents  of  the  state,  citi- 
zens of  other  states,  and  which  com- 
mands the  company  to  withhold  a  portion 
of  the  stipulated  interest  and  pay  it  over 
to  the  state,  impairs  the  obligation  of  the 
contract  between  the  nonresident  bond- 
holders and  the  corporation.  The  power 
of  taxation,  however  vast  in  its  char- 
acter and  searching  in  its  extent,  is  nec- 
essarily limited  to  subjects  within  the 
jurisdiction  of  the  state,  and  these  sub- 
jects are  persons,  property,  and  business. 
State  Tax  on  Foreign-Held  "Bonds,  (1872) 
15  Wall.  317,  21  U.  S.  (L.  ed.)  179,  re-  - 
versing  Delaware,  etc.,  R.  Co.  v.  Com., 
(1870)  66  Pa.  St.  64,  and  Pittsburg,  etc., 
R.  Co.  v.  Com.,  (1870)  66  Pa.  St.  73. 
But  see  Maltby  v.  Reading,  etc,  R,  Co., 
(1866)    52  Pa.  St  140, 


Stipulation  as  to  interest  on  prior  loan. 

— When  a  stipulation  was  made  between 
a  railroad  company  and  its  bondholders 
that  "  we  expect  to  make  a  loan  from  the 
state  of  six  thousand  dollars  per  mile 
on  our  road,  at  six  per  cent,  interest; 
that  loan  must  be  a  first  lien,"  the  obli- 
gation of  the  contract  with  the  bond- 
holders was  impaired  by  a  promise  of 
the  company  to  pay  eight  per  cent,  on  a 
loan  obtained  in  lieu  of  that  expected 
from  the  state,  instead  of  six  per  cent. 
Campbell  v.  Texas,  etc.,  R.  Co.,  (1872) 
2  Woods  (U.  S.)  263,  4  Fed.  Cas.  No. 
2,369. 

Changing  contract  without  consent  of 
bondholder. — A  statute  passed  for  the  pur- 
pose of  giving  authority  for  an  agree- 
ment between  a  company  and  its  cred- 
itors which  made  the  failure  of  a  bond- 
holder to  signify  his  refusal  to  concur 
in  the  agreement  of  settlement  within  a 
specified  time  after  due  notice,  equiva- 
lent to  an  express  assent  in  writing,  does 
not  impair  the  obligation  of  a  bond.  No 
majority  of  bondholders,  however  large, 
can  compel  a  minority,  small  though  r 
be,  to  enter  into  such  an  agreement  against 
their  will,  and  under  the  Constitution 
of  the  United  States  it  is  probable  that 
no  statute  of  a  state,  passed  after  the 
bonds  were  issued,  subjecting  the  minority 
to  the  provisions  of  the  agreement  without 
their  consent,  would  be  valid.  But  it 
seems  a  proper  exercise  of  legislative 
power  to  require  a  minority  to  act  when- 
ever such  an  agreement  is  proposed,  and 
to  provide  that  all  shall  be  bound  who 
do  not,  in  some  direct  way,  within  a  rea- 
sonable time  after  notice,  signify  their 
refusal  to  concur.  Gilfillan  v.  Union 
Canal  Co.,  (1883)  109  U.  S.  404,  3  S.  Ct. 
304,  27  U.  S.   (L.  ed.)   977. 

A  statute  passed  to  provide  a  scheme 
to  relieve  a  company  from  its  flpawfrt 
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difficulties,  and  providing  for  the  calling  with   the  president   of  said   corporation, 

of  a  public  meeting  of  the  stockholders  his  or  her  refusal  in  writing  to  concur  in 

and     bondholders,    whereat    said    stock-  the  said  agreement,  within  three  months 

holders  and  bondholders  voting  separately  from   the    date   thereof,   such   bondholder 

might  enter  into  an  agreement  providing  shall    be   taken    to    have    agreed    to    the 

for   carrying  out  the   provisions   of   the  same."      Union    Canal    Co.    t?.    Giifillin, 

Act,  is  not  invalid  for  further  providing  (1880)   93  Pa.  St.  99. 
that  if  any  bondholder  "  shall  fail  to  file 

17.  Of  Railroad  Companies  —  a.  Exclusive  Privileges. —  A  charter  of 
a  railroad  reciting  that:  "  Whereas  the  railroad  authorized  by  this  Act 
will  form  a  part  of  the  main  northern  and  southern  route  between  the  city 
of  Richmond  and  the  city  of  Washington,  and  the  privilege  of  transporting 
passengers  on  the  same,  and  receiving  the  passage  money,  will,  it  is  believed, 
be  a  strong  inducement  for  individuals  to  subscribe  for  stock  in  the  com- 
pany,' '  provided  "  that  in  the  event  of  the  completion  of  the  said  railroad 
from  the  city  of  Richmond  to  the  town  of  Fredericksburg,  within  the  time 
limited  by  this  Act,  the  general  assembly  will  not,  for  the  period  of  thirty 
years  from  the  completion  of  the  said  railroad,  allow  any  other  railroad 
to  be  constructed  between  the  city  of  Richmond  and  the  city  of  Washington, 
or  for  any  portion  of  the  said  distance,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers  traveling  between  the  one  city  and 
the  other,  upon  the  railroad  authorized  by  this  Act,  or  to  compel  the  com- 
pany, in  order  to  retain  such  passengers,  to  reduce  the  passage  money.' * 
It  was  held  that  the  charter  contained  no  pledge  that  the  state  would  not 
allow  any  other  railroad  to  be  constructed  between  those  points  or  any 
other  portion  of  the  distance  for  any  purpose,  but  only  a  road  "  the  prob- 
able effect  of  which  would  be  to  diminish  the  number  of  passengers  travel- 
ing between  the  one  city  and  the  other  upon  the  railroad  authorized  by  the 
Act, ' '  or  to  compel  the  company  to  reduce  the  passage  money,  and  that  the 
obligation  of  the  charter  contract  was  not  impaired  by  the  incorporation 
of  a  railroad  whose  road  came  from  the  west  and  struck  the  first-named 
company's  track  nearly  at  right  angles  at  some  distance  from  Richmond; 
and  the  legislature  authorized  the  new  company  to  cross  the  track  of  the 
other  and  continue  its  road  to  Richmond. 

Richmond,  etc.,  R.  Co.  v.  Louisa  R.  Co.,  other    railroad    company    than    the    one 

(1851)   13  How.  80,  14  U.  S.  (L.  ed.)  55.  hereby     granted     should,    within     thirty 

years,  be  authorized  to  be  made,  within  a 

The  legislative  Acts  conferring  upon  a  certain  location,  it  was  held  that  the  pro- 
railroad  the  right  to  the  exclusive  fran-  vision  constituted  a  contract  that  no 
chise  to  carry  goods  and  passengers  be-  other  railroad  should  be  lawfully  made 
tween  certain  points,  constituted  a  con-  for  thirty  yearB  within  the  location.  Bos- 
tract  between  the  state  and  the  company.  ton,  etc.,  R.  Corp.  t?.  Salem,  etc.,  R.  Co., 
Raritan,  etc.,  R.  Co.  v.  Delaware,  etc.,  (1854)  2  Gray  (Mass.)  1. 
Canal  Co.,  (1867)   18  N.  J.  Eq.  546. 

Where  the  charter  of  a  railroad  pro- 

Where  it  was  provided  in  an  Act  in-  vides  that  no  railroad  other  than  the  one 

corpora  ting  a  railroad  company,  that  no  thereby  established -shall  be  authorized  to 
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be  made  from  one  termination  thereof  to 
any  place  within  five  miles  of  the  other 
termination,  an  Act  authorizing  the  con- 
struction of  a  road  from  the  first-men- 
tioned termination  to  a  pn^*  *o+  i«-;*Mn 
five  miles  of  the  other  termination,  al- 
though within  the  space  induum  u>  two 
straight  lines  drawn  from  the  first  termi- 
nation to  a  point  five  miles  from  each 
side  of  the  other  termination,  does  not 
infringe  the  charter  provision.  Boston, 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Co., 
(1850)    5  Cush.    (Mass.)    375. 

When,  by  a  state  statute,  a  railway 
company  has  become  vested  with  exclu- 
sive rights  to  operate  a  street  railway  in 
a  city,  the  municipal  corporation  cannot 
bv  ordinance  grant  to  another  company 
the  privilege  of  laying  and  operating  a 
railway  upon  the  same  streets  before  the 
expiration  of  the  charter  granted  to  the 
first  company.  City  R.  Co.  v.  Citizens' 
St.  R.  Co.,  (1897)  166  U.  S.  557,  17  S.  Ct. 
653,  41  U.  S.  (L.  ed.)  1114,  modifying 
and  (terming  Citizens  St.  R.  Co.  v.  City 
R.   Co.,    (1894)    64  Fed.   647,    (1893)    56 

Where  an  Act  incorporating  a  street 
railroad  company  provided:  <FThat  said 
company  shall  have  exclusive  power  and 
authority  to  survey,  lay  out,  construct 
and  equip,  use  and  employ  street  railroads 
m  the  city  of  Atlanta,  subject  to  the 
approval  of  the  city  council  thereof,  for 
each  route  selected  first  had  and  obtained, 
before  the  work  thereon  shall  be  com- 
menced/' and  subsequently  the  legislature 
passed  an  Act  incorporating  another  com- 
pany which  provided:  "That  said  com- 
pany shall  be  entitled  to  all  the  powers 
and  privileges  of  the  Atlanta  Street  Rail- 
road Company,  and  subject  to  the  same 
liabilities  and  restrictions,"  it  was  held 
that  there  are  no  words  in  the  charter 
which  grant  to  the  complainant's  com- 
pany the  unconditional,  exclusive  power 
and  authority  to  construct  and  use  street 
railroads  in  all  of  the  streets  of  the  city 
of  Atlanta,  but  that  the  grant  is  limited 
and  restricted  to  each  route  that  may  be 
selected  by  the  company  in  the  streets  of 
the  city  of  Atlanta,  which  shall  be  ap- 
proved by  the  city  council  thereof.  West 
End,  etc.,  St.  R.  Co.  i\  Atlanta  St.  R.  Co., 
(1873)    49  Ga.  156. 

The  grant  of  a  franchise  is  not  in  its 
nature  exclusive,  so  that  the  state  cannot 


interfere  with  it  by  the  creation  of  an- 
other similar  franchise,  tending  materially 
to  impair  its  Yalue.  In  re  Citizens'  Pass. 
R.  Co.,  (1859)  2  Pittsb.   (Pa.)    10. 

Where  a  municipal  corporation,  by  an 
ordinance  in  the  nature  of  a  contract, 
grants  a  franchise  based  on  a  valuable 
consideration,  if  the  ordinance  is  legal, 
the  grant  is  within  the  protection  of  the 
constitutional  provision,  and  the  fran- 
chise cannot  be  repealed,  nor  impaired  by 
a  subsequent  grant  of  a  similar  franchise. 
Birmingham,  etc.,  R.  Co.  v.  Birmingham 
St.  R.  Co.,  (1885)  79  Ala.  465. 

Authorising  construction  of  competing 
road. —  If  the  charter  given  by  the  legis- 
lature to  a  railroad  or  turnpike  company 
contains  no  provision  that  the  legislature 
may  not  confer  similar  privileges  in  an- 
other Act  to  others,  and  the  same  should 
be  constructed  and  in  operation,  and 
another  Act  should  subsequently  be  passed 
creating  a  body  corporate,  for  the  purpose 
of  constructing  and  putting  in  operation 
a  similar  railroad  or  turnpike,  which 
should  have  termini  near  those  of  the 
former,  the  object  being  to  give  additional 
facilities  for  communication  from  one  ter- 
minus to  the  other,  the  proper  power 
having  adjudged  it  to  be  of  common  neces- 
sity and  convenience,  the  second  grant  is 
no  infringement  of  any  constitutional 
right  of  the  first,  and  it  becomes  effectual 
as  a  contract.  But  if  the  legislature,  in 
granting  the  charter  to  the  former  cor- 
poration, restrained  itself  from  conferring 
a  similar  privilege  upon  another  corpora- 
tion of  the  same  kind,  within  a  specified 
distance,  the  restriction  would  be  binding, 
and  could  not  be  revoked,  excepting  under 
the  high  prerogative  of  sovereignty,  and 
by  making  just  compensation.  State  v. 
Noyes,  (1859)   47  Me.  189. 

Relieving  company  from  liability  for 
death  of  train  operatives. —  A  provision  in 
the  legislative  charter  of  a  railroad 
granted  in  Louisiana  relieving  the  com- 
pany from  liability  for  injuries  resulting 
in  the  death  of  its  train  operatives,  has 
been  held  not'  to  be,  within  the  purview  of 
article  I,  section  10,  of  the  Constitution 
of  the  United  States,  such  a  contract  be- 
tween the  railroad  company  and  the  State 
of  Louisiana  as  the  state  was  inhibited 
from  impairing.  Texas,  etc.,  R.  Co.  P. 
Miller,  (1910)  60  Tex.  Civ.  App.  627,  128 
S.  W.  1165. 


6.  Subject  to  Operation  op  General  Laws. —  The  power  given  to  the 
directors  of  a  railroad  company  in  the  charter  to  make  by-laws,  rules,  and 
regulations  for  the  management  of  the  affairs  of  the  company,  with  the 
express  provision  that  such  by-laws,  rules,  and  regulations  shall  not  be  con- 
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trary  to  the  laws  of  the  state,  does  not  imply  a  contract  on  the  part  of  the 
state  to  exempt  the  company  from  the  operation  of  laws  enacted  within 
the  scope  of  legislative  power  for  the  regulation  of  business  in  which  it  has 
authority  to  engage. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  329,  6  S.  Ct.  334,  348,  349.  388,  391, 
1191,  29  U.  S.  (L.  ed.)  636,  reversing 
Farmers  L.  A  T.  Co.  v.  Stone,  (1884)  20 
Fed.  270,  and  Illinois  Cent.  R.  Co.  r. 
Stone,  (1884)  20  Fed.  468.  See  also 
Thorpe  v.  Rutland,  etc.,  R.  Co.,  (1854) 
27  Vt.  140;  Nelson  v.  Vermont,  etc.,  R. 
Co.,  (1854)  26  Vt.  717. 

Use  of  tracks  by  connecting  or  compet- 
ing road. —  By  the  Act  of  Maryland  of 
1874,  ch.  446,  it  was  provided:  "That  all 
railroads  within  the  state  of  Maryland, 
which  cross  or  connect  with  any  other 
road,  or  which  may  hereafter  be  so  con- 
structed or  built,  shall  be  and  are  hereby 
required  to  permit  the  road  so  crossing 
or  connecting  to  use  their  track  or  road- 
way for  the  passage  of  the  locomotives, 
cars,  and  tonnage,  at  a  rate  of  tolls  for 
passage  of  trains  and  tonnage  not  exceed- 
ing the  rate  per  ton  per  mile,  or  propor- 
tionate part  of  a  mile  so  used,  as  is 
charged  for  through  freight  per  ton  per 
mile;  provided,  however,  that  the  right 
of  any  road  to  use  the  track  of  any  con- 
necting road  under  this  Act  shall  not  be 
extended  to  a  greater  distance  than  five 
miles;"  and  "if  the  company  of  any  rail- 
road in  this  state  shall  fail  or  refuse  to 
comply  with  the  provisions  of  this  Act, 
the  party  aggrieved  shall  have  the  right 
to  recover,  upon  suit  in  any  court  of  this 
state  that  has  jurisdiction,  a  sum  not  less 
than  five  hundred  or  more  than  one 
thousand  dollars  for  each  day  of  refusal 
or  neglect."  The  Pennsylvania  Railroad 
Company  in  Maryland,  which  was  incor- 
porated under  the  free  railroad  law  of 
1876,  with  power  to  build  and  operate  a 
railroad  from  Ellerslie  in  Allegany 
county  to  and  within  the  city  of  Cumber- 
land, sued  the  Baltimore  and  Ohio  Rail- 
road Company  to  recover  the  penalty  pre- 
scribed by  this  Act.  One  of  the  defenses 
relied  on  and  pleaded  was  that  the  de- 
fendant company  was  not  subject  to  the 
operation  of  this  Act  of  1874.  This  com- 
pany was  incorporated  by  the  Act  of  1826, 
ch.  123.  There  was  no  provision  in  this 
Act  nor  in  the  constitution  of  the  state 
then  in  force,  reserving  to  the  legislature 
the  right  to  repeal  or  amend  this  charter, 
and  it  was,  in  all  its  essential  features,  a 
contract  between  the  state  and  the  corpo- 
rators within  the  protection  of  the  Con- 
stitution of  the  United  States,  and  could 
not  therefore  be  repealed,  or  in  any  man- 
ner impaired  or  affected  by  any  subse- 
quent legislation  which  the  company  did 
not  give  its  assent  to  or  accept.  The  18th 
10  F,  &  A.— 34 


section  of  this  charter  contained,  among 
others,  the  provisions  that  "  it  shall  not 
be  lawful  for  any  other  company,  or  any 
person  or  persons  whatsoever,  to  travel 
upon  or  use  any  of  the  roads  of  said  com- 
pany, or  to  transport  persons,  merchan- 
dise, produce,  or  property  of  any  descrip- 
tion whatsoever,  along  said  roads  or  any 
of  them  without  the  license  or  permission 
of  the  president  and  directors  of  said  com- 
pany; and  that  said  road  or  roads  with 
all  their  works,  improvements,  and  profits, 
and  all  the  machinery  of  transportation 
used  on  said  roads,  are  hereby  vested  in 
the  said  company  incorporated  by  this 
Act  and  their  successors  forever."  The 
clauses  which  vested  in  the  company  the 
absolute  property  in  the  road  and  which 
gave  the  unrestricted  control  over  the 
road  and  made  it  unlawful  for  any  other 
company  to  travel  or  use  it  without  li- 
cense, constituted  essential  parts  of  the 
contract  thus  protected.  A  law  which 
would  compel  the  defendants'  to  permit 
any  other  company  or  corporation  to  use 
their  track  or  roadway  for  the  passage  of 
locomotives,  cars  and  tonnage  for  a  dis- 
tance of  five  miles,  upon  such  terms-  and 
considerations  as  the  legislature  may  see 
fit  to  prescribe,  was  held  to  be  an  invasion 
of  the  exclusive  privilege  granted  to  the 
defendant  by  this  charter.  Pennsylvania 
R.  Co.  t*.  Baltimore,  etc.,  R.  Co.,  (1883) 
60  Md.  263. 

Fencing  right  of  way. —  A  statute  of 
Texas  which  provides  that  all  railroad 
companies  which  had  heretofore  fenced 
their  right  of  way,  or  which  may  here- 
after do  so,  "  may  be  required  to  make 
openings  or  crossings  through  their  fence 
and  over  their  roadbed  along  their  right 
of  way  every  one  and  a  half  miles  thereof." 
and  "  if  such  fence  shall  divide  any  in- 
closure,  that  at  least  one  opening  shall  be 
made  in  said  fence  within  such  inclosure," 
was  held  to  be  unconstitutional  in  so  far 
as  it  required  the  railroad  corporation  to 
construct  farm  crossings  at  its  own  ex- 
pense where  the  right  of  way  had  been 
acquired  by  deed  to  the  land  and  fenced 
before  the  passage  of  the  law.  Gulf,  etc., 
R.  Co.  v.  Rowland,  (1888)  70  Tex.  298, 
7  S.  W.  718. 

Interchange  of  traffic. —  Where  the  put- 
ting in  of  a  connecting  switch  at  a  cross- 
ing of  two  railroads  to  facilitate  the 
transfer  of  cars  from  one  road  to  the 
other  will  benefit  the  state  and  interstate 
traffic,  there  is  concurrent  jurisdiction  in 
the  state  and  federal  authorities  to  order 
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the  putting  in  of  such  connection.  Chap- 
ter 10  of  the  Minnesota  Laws  of  1887,  as 
amended  by  chapter  91,  Laws  of  1895,  was 
held  not  to  contravene  the  Federal  Consti- 
tution in  conferring  upon  railroad  com- 
missioners power  to  require  the  making 
of  such  a  connection,  the  traffic  and  inter- 
change of  loaded  cars,  and  the  making  of 
joint  rates  for  through  shipments  when 
part  of  the  haul  was  on  one  and  part  on 
the  other  of  the  two  connecting  railroads. 
Jacobson  t\  Wisconsin,  etc.,  R.  Co.,  (1898) 
71  Minn.  519,  74  N.  \v.  893,  70  Am.  St. 
Rep.  358,  40  L.  R.  A.  389. 

A  charter  of  a  railroad  company  which 
exempts  it  from  consequential  damages 
arising  from  the  construction  of  its  road, 
but  which  does  not  contract  that  it  shall 
always  be  exempt  from  such  liability,  is 
taken  subject  to  the  general  law  of  the 
state  and  to  such  changes  as  might  be 
made  in  such  general  law  and  subject  .to 
future  constitutional  provisions  or  future 
general  legislation.  Pennsylvania  R.  Co. 
f.  Miller,  (1889)  132  U.  S.  82,  10  S.  Ct. 
34,  33  U.  S.  (L.  ed.)  267. 

Requiring  railroad  companies  to  erect 
farm   crossings. —  The    provisions   of   the 


general  railroad  Act  of  New  York,  which 
required  railroad  companies  to  erect  farm 
crossings  for  the  use  of  the  proprietors 
of  the  lands  adjoining  such  railroads,  was 
held  not  to  be  applicable  to  corporations 
existing  before  the  passage  of  the  Act,  and 
which  had  previously  obtained  the  right 
of  way  for  their  roads,  and  paid  the  land- 
owners the  damages  sustained  by  them. 
It  was  insisted  that  the  legislature,  hav- 
ing reserved  the  right  to  alter  or  amend 
the  defendant's  charter,  the  general  rail- 
road law,  in.  the  particular  of  farm  cross- 
ings, should  be  construed  as  an  alteration 
or  amendment.  The  answer  to  this  posi- 
tion was  that  the  right  thus  reserved  to 
alter  or  amend  referred  to  some  matter 
of  public  concern;  some  matter  in  which 
the  community  was  interested;  for  in- 
stance, in  relation  to  fares,  tolls,  the  pre- 
vention of  accidents,  or  security  of  prop- 
erty, etc.;  but  not  to  an  alteration  or 
amendment  solely  of  individual  advan- 
tage, and  especially  such  as  in  this  case, 
where  the  alteration  seriously  affected  the 
property  previously  acquired.  Milliman 
t>.  Oswego,  etc.,  R.  Co.,  (1850)  10  Barb. 
(N.  Y.)  87. 


liability  for  tort  of  lessee  railroad. —  A  railroad  company  which  has  leased 
its  road  under  an  amendment  to  its  charter  which  contains  no  other  pro- 
vision as  to  leasing  than  that  the  leasing  may  be  upon  such  terms  as  are 
mutually  agreeable  to  the  parties,  has  no  contract  the  obligation  of  which 
is  impaired  by  applying  to  it  a  general  statute  which  renders  any  railroad 
company  of  that  state  leasing  its  road  to  a  company  of  another  state  liable 
jointly  with  the  lessee  for  any  actionable  tort  of  the  latter  committed  in  the 
operation  of  the  road. 

Chicago,  etc.,  R.  Co.  v.  McWhirt,  (1917)  243  U.  S.  422,  37  S.  Ct.  392,  61  U.  8. 
(L.  ed.)   826. 


c.  Municipal  Control. —  Even  in  the  absence  of  positive  legislation 
giving  to  a  municipal  corporation  the  power  to  regulate  the  use  of  the 
streets  by  railroad  companies,  any  contract  entered  into  by  the  city  with  a 
railroad  company  would  be  subject  to  the  exercise  of  such  a  power  by  the 
city,  so  long  as  it  did  not  materially  modify  or  impair  the  rights  granted 
by  the  contract. 


Baltimore  t\  Baltimore  Trust,  etc.,  Co., 
(1897)  166  U.  S.  681,  17  S.  Ct.  696,  41 
TJ.  S.  (L.  ed.)  1160,  reversing  Baltimore 
Trust,  etc.,  Co.  v.  Baltimore,  (1894)  64 
Fed.  153. 

The  defendants  were  incorporated  with 
a  charter  open  to  amendment  or  repeal, 


which  empowered  them  to  construct  and 
use  a  railroad  terminating  in  the  city  of 
New  Haven,  and  provided  that  the  con- 
struction and  use  of  that  part  of  the  road 
within  the  limits  of  the  city  should  be 
sub j eel  to  such  regulations  as  the  common 
council  of  the  city  should  prescribe.  After 
the  defendants  had  constructed  the  road 
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and  built  a  bridge  over  the  same  within 
the  city  to  the  acceptance  of  the  city,  an 
Act  was  passed  empowering  the  common 
council  to  order  the  defendants  to  widen 
the  bridge  in  such  manner  as  public  con- 
venience might  require,  and  to  enforce  the 
order.  It  was  held  that  the  Act  was  not 
unconstitutional  as  impairing  the  obliga- 
tion of  the  contract  of  the  state  with  the 
defendants.  English  v.  New  Haven,  etc., 
Co.,  (1804)  32  Conn.  240. 

Consent  to  use  of  streets. — -If  a  munici- 
pality grants  a  right  in  the  streets  or 
otherwise,  such  as  that,  when  accepted 
and  acted  upon,  a  binding  contract  comes 
into  existence  between  the  grantee  and  the 
municipality,  and  the  city,  by  a  limited 
construction  of  the  effect  of  the  grant,  de- 
prives the  grantee  of  a  .part  of  the  rights 
obtained  thereby,  this  would  seem  to  be  as 
much  an  impairment  of  its  obligation  as 
if  the  city  should  by  express  action  with- 
draw part  of  the  rights  so  granted.  A 
city  cannot  impair  the  binding-  force  and 
full  legal  effect  of  a  contract  any  more  by 
construction  than  it  can  by  direct  with- 
drawal of  rights  granted.  Mercantile 
Trust,  etc.,  Co.  v.  Collins  Park,  etc.,  R. 
Co.,  .(1900)  99  Fed'.  821,  holding  that  as 
the  constitution  of  Georgia  provides  that 
"  the  general  assembly  shall  not  author- 
ise the  construction  of  any  street  passen- 
ger railway  within  the  limits  of  any 
incorporated  town  or  city,  without  the 
consent  of  the  corporate  authorities,"  con- 
sent by  a  municipal  corporation  to  the  use 
of  a  number  of  streets  is  the  act  of  the 
state  through  the  city  authorities  as  its 
instrumentality. 

Whether  an  ordinance  consenting  to  the 
use  of  a  certain  street  or  streets  for  rail- 
way purposes  be  considered  a  franchise, 
license,  or  mere  permission,  it  becomes  a 
contract  between  the  city  and  the  com- 

Eany  when  accepted  and  acted  upon,  but 
i  subject  to  the  reserved  police  power  of 
the  state,  and  an  ordinance  regulating  the 
use  of  steam  locomotives  does  not  impair 
any  contract  right.  Southern  Pac.  Co.  v. 
Portland,  (1910)  177  Fed.  958. 

Municipal  ordinances  making  grants  to 
street  railroads,  conferring  privileges  upon 
them,  and  prescribing  the  terms  and  con- 
ditions under  which  lines  through  the 
streets  should  be  located  and  operated, 
when  accepted  by  the  street  railway  com- 
panies, become  contracts  between  the  par- 
ties which  cannot  be  annulled  or  amended 
without  the  consent  of  both  parties. 
Cleveland  City  R.  Co.  n.  Cleveland,  (1899) 
94  Fed,  395. 

It  seems  that  the  locations  given  to 
street  railwav  companies  in  public  streets 
by  cities  and  towns  in  Massachusetts  do 
not  constitute  contracts.    If  they  do  they 


are  of  such  a  nature  that  the  legislature 
can  modify  or  annul  them  without  thereby 
violating  the  constitutional  provision. 
Except  over  private  premises  they  are,  it 
seems,  in  the  nature  of  a  privilege  or 
permit  to  use  the  public  ways  given  by 
cities  and  towns  by  virtue  of  authority 
from  the  legislature  for  the  purpose  of 
facilitating  public  travel  and  accommoda- 
tion. So  far  as  a  city  is  concerned  it  must 
be  deemed  to  have  acted  in  behalf  of  the 
public  and  not  in  virtue  of  any  private 
or  proprietary  rights,  and  the  legislature 
has  the  same  right  to  modify  or  abrogate 
the  conditions  on  which  the  locations  in 
the  streets  or  public  ways  have  been 
granted  that  it  would  have  if  such  con- 
ditions had  been  originally  imposed  by  it. 
Springfield  v.  Springfield  St..  R.  Co., 
(1902)  182  Mass.  41,  64  N.  E.  577.  See 
also  Worcester  v.  Worcester  Consoi.  St. 
R.  Co.,  (1902)  182  Mass.  49,  64  N.  E. 
581. 

A  resolution  of  a  common  council  of  a 
city  authorizing  a  railroad  company  to 
run  its  line  through  the  streets,  subject 
to  the  condition  that  the  pavement  was  to. 
be  kept  in  repair  by  the  company,  between 
the  track  8  and  three  feet  on  each  side 
thereof,  does  n&t  constitute  a  contract 
which  is  not  subject  to  amendment.  Bin- 
ninger  t\  New  York,  (1904)  177  N.  Y.  199, 
69  N.  E.  390,  modifying  (1903)  80  App. 
Div.  438,  81  N.  Y.  S.  226. 

No  village  trustees,  who  have  limited 
powers,  can  withdraw  from  the  public  the 
use  of  the  streets  to  give  them  up  to  pri- 
vate corporations.  Such  powers  are  held 
in  trust  for  the  public  benefit  and  cannot? 
be  abrogated  or  delegated  to  private  par- 
ties. Mechanic ville  r.  Stillwater,  etc.,  St. 
R.  Co.,  (1901)  35  Misc.  513,  71  N.  Y.  S. 
1102,  affirmed  (1901)  67  App.  Div.  628, 
74  N.  Y.  S.  1149,  (1903)  174  N.  Y.  507, 
66  N.  E.  1117. 

Where  express  authority  to  vacate 
streets  has  been  conferred  by  statute 
upon  a  municipal  corporation,  and  pro- 
vision is  made  in  the  law  that  upon  vaca- 
tion the  title  shall  revert  to  the  owners 
of  the  adjacent  property,  and  thereafter 
such  property  cannot  again  be  taken  for 
public  use  without  just  compensation  to 
the  owners,  when  a  municipal  corporation 
grants  a  right  to  a  railroad  company  to 
construct  and  operate  all  necessary  tracks 
and  sidings  over  and  across  certain  streets 
and  alleys  within  Btation  grounds  and 
vacating  such  streets  and  alleys,  and  such 
grant  is  accepted  and  the  streets  and 
alleys  occupied,  the  municipality  has  no 
authority  to  open  up  a  street  through  the 
station  grounds  without  making  com- 
pensation, Atchison,  etc.,  R.  Co,  v,  Shaw- 
nee, (1910)   183  Fed.  85, 
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Right  to  lay  double  track.— Where, 
under  statutory  authority,  a  municipal 
corporation  has  granted  to  a  railway 
company  the  right  to  lay  double  tracks 
on  certain  streets,  such  is  a  contract  right 
which  cannot  be  impaired  by  a  subsequent 
ordinance,  passed  after  one  track  has  been 
laid  and  in  use,  prohibiting  the  laying 
of  a  second  track,  when  the  statute,  while 
it  authorised  the  city  to  grant  the  fran- 
chise, reserved  to  it  no  such  power  to 
repeal.  Grand  Trunk  Western  R.  Co.  V. 
South  Bend,  (1913)  227  U.  S.  544,  33 
S.  Ct.  303,  57  U.  S.  (L.  ed.)  633,  44 
L.  R.  A.  (N.  S.)  405. 

But  though  a  city  has  made  a  grant  to 
a  railroad  company  to  lay  double  tracks 
through  many  miles  of  streets,  it  may, 
in  the  exercise  of  the  police  power,  sub- 
sequently repeal  the  grant  as  far  as  it 
relates  to  a  short  distance  in  a  crowded 
part  of  a  narrow  street.  Baltimore  v. 
Baltimore  Trust,  etc.,  Co.,  (1897)  166 
U.  S.  673,  17  S.  Ct.  696,  41  U.  S.  (L.  ed.) 
1160. 

A  license  to  use  a  sidewalk  as  a  spur 
track,  granted  by  a  city  to  a  railroad  long 
after  the  creation  of  the  railroad  cor- 
poration, is  not  a  contract  right  pro- 
tected by  the  Constitution,  and  the  city 
may  adopt  an  ordinance  directing  its  re- 
moval. Seaboard  Air  Line  Ry.  t?.  Raleigh, 
(1916)  242  U.  S.  15,  37  S.  Ct.  8,  61 
U.  S.  (L.  ed.)   121. 

Bond  given  as  condition  to  use  of 
streets. —  The  giving  of  a  bond  exacted  by 
a  city  as  the  condition  of  its  consent  to 
the  use  and  occupation  of  the  streets  by 
a  railway  company  under  its  charter,  the 
ordinance  including  many  provisions 
which  could  not  have  been  required  with- 
out the  consent  of  the  company,  does  not 
constitute  a  binding  engagement  to  make 
no  other  rules  or  regulations  which  it  is 
within  the  lawful  authority  of  the  obligors 
to  make.  Johnson  v.  Philadelphia,  (1869) 
60  Pa.  St.  451. 

Ordinance  reserving  right  to  amend. — 
A  railroad  company  having  voluntarily 
submitted  to  construct  its  road  through 
a  city  under  an  ordinance  reserving  the 
right  to  alter  and  amend,  must  submit  to 
such  alterations  and  amendments  as  are 
reasonable  and  necessary.  Such  an  or- 
dinance does  not,  however,  give  authority 
to  amend  or  repeal  so  as  to  affect  the 
essential  and  vested  rights,  and  no  more 
than  reasonable  alterations  can  be  passed, 
such  as  are  necessary  to  carry  into  effect 
the  original  purposes  of  the  ordinances 
and  properly  preserve  the  rights  of  the 
public.  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota Cent.   R.   Co.,    (1882)    14   Fed.   530. 

An  ordinance  permitting  cars  to  be  run 
along  a  street,  reserving  the  right   "to 


make  and  alter  regulations "  and  to 
"  prohibit  the  running  of  locomotives," 
is  a  vnlid  reservation  of  power,  and  no 
contract  right  is  impaired  by  a  subsequent 
ordinance  prohibiting  the  use  of  steam 
locomotives.  Southern  Pac.  Co.  v.  Port- 
land, (1913)  227  U.  S.  559,  33  8.  Ct. 
308,  67  U.  S.  (L.  ed.)  642. 

Erection  of  bridges. —  A  municipal  ordi- 
nance authorizing  a  railroad  company  to 
erect  new  bridges  of  a  certain  construc- 
tion over  its  tracks,  and  providing  that 
the  company  should  also  build  sufficient 
approaches  and  grade  to  each  of  the 
bridges  and  keep  them  in  good  repair, 
does  not  constitute  such  a  contract  as 
would  prevent  the  city  changing  the  grade 
of  a  street.  Wabash  R.  Co.  v.  Defiance, 
(1897)  167  U.  S-  93,  17  S.  Ct.  748,  42 
U.  S.  (L.  ed.)  87. 

Construction  of  viaduct  over  tracks. — 
An  agreement  made  between  a  municipal 
corporation  and  two  railway  companies, 
in  pursuance  of  a  state  statute,  providing 
that  the  railway  companies  assume  and 
agree  to  pay  three-fifths  of  the  cost  of 
constructing  a  viaduct  along  a  street  over 
the  railroad  tracks  of  the  companies,  and 
three-fifths  of  the  damages  to  abutting 
property  on  account  of  the  construction 
of  such  viaduct,  is  not  a  contract  whose 
continuance  and  operation  could  not  be 
affected  or  controlled  by  subsequent  legis- 
lation. The  contract  was  not  impaired  by 
an  ordinance  passed  in  pursuance  of 
statute  enacted  subsequently  to  the  mak 
ing  of  the  contract  and  the  erection  of 
the  viaduct  requiring  the  railwa>  com- 
panies to  keep  the  viaduct  in  repair. 
Chicago,  etc.,  R.  Co.  v.  Nebraska.  (1808; 
170  U.  S.  71,  18  S.  Ct.  513,  42  U.  S. 
(L.  ed.)  948.  See  also  Chattanooga  c 
Southern  R.  Co.,  (1913)  128  Tenn.  399. 
161  S.  W.  1000. 

Paving  portion  of  streets  occupied  by 
tracks. — When  a  contract  has  been  entered 
into  between  a  municipal  corporation  and 
a  street  railroad  company  respecting  pav- 
ing the  portions  of  streets,  roads,  and 
bridges  occupied  by  the  company's  tracks, 
the  legislature  in  the  exercise  of  its  gen- 
eral legislative  power  can  abrogate  the 
provisions  of  the  contract  between  the 
city  and  the  railroad  company  with  the 
assent  of  the  latter,  and  provide  for  a 
different  method  for  the  paving  and  re- 
pairing of  the  streets  over  which  the 
tracks  of  the  railroad  are  laid.  Wor- 
cester r.  Worcester  Consol.  St.  R.  Co., 
(1905)  196  U.  S.  648,  25  S.  Ct  327,  49 
U.  S.   (L.  ed.)   691. 

A  municipal  corporation,  by  granting 
authority  to  construct  and  operate  a 
street  railway  on  condition  of  paving  be- 
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tween  the  rails,  does  not  limit  its  author- 
ity to  make  and  enforce  other  regulations 
and  requirements,  and  the  city  has  au- 
thority to  impose  on  the  railway  com- 
pany the  burden  of  additional  paving  out- 
side of  the  rails.  Sioux  City  St.  R.  Co. 
*.  Sioux  City,  (1801)  138  U.  S.  105,  11 
S.  Ct  226,  34  U.  S.  (L.  ed.)  898,  affirm- 
ing (1889)  78  la.  367,  43  N.  W.  224. 

A  city  ordinance  authorizing  the  con- 
struction of  a  street  railway  and  contain- 
ing this  clause,  "  In  the  event  of  the  pav- 
ing by  the  city  of  the  whole  or  any  por- 
tion of  the  street  used  by  said  railroad 
company,  the  portion  of  the  track  be- 
tween the  rails  shall  be  paved  and  kept 
in  good  order  and  thorough  repair  by  the 
company  at  its  own  expense  and  cost/' 
which  stipulations  were  assented  to  by 
the  railroad  company  and  the  railroad 
constructed  thereunder,  is  a  contract  be- 
tween the  city  and  the  railroad  company, 
and  a  statute,  so  far  as  it  attempts  to 
authorize  the  city  to  compel  the  complain- 
ants to  pave  three  feet  on  each  side  of 
the  track,  is  invalid.  Coast-Line  R.  "Co. 
V.  Savannah,   (1887)    30  Fed.  646. 

A  contract  between  a  municipal  cor- 
poration and  a  street  railway  company 
by  which  the  tax  for  paving  improvements 
along  the  tracks  was  limited  and  fixed, 
secured  immunity  from  additional  bur- 
dens, which  no  subsequent  legislation 
could  affect.  Davidge  v.  Binghamton, 
(1901)  62  App.  Div.  525,  71  N.  Y.  S. 
282. 

An  ordinance,  with  respect  to  paving 
streets  by  a  street  railway  company, 
which  provided  that  whenever  the  city 
"  shall  hereafter  pave  or  repavc  any 
streets  upon  which  said  lines  of  street 
railways  are  constructed,  it  shall  be  the 
duty  of  said  grantee,  his  successors  and 
assigns,  to  construct  or  pay  the  cost  of 
construction  of  the  total  width  in  area 
along  the 'streets  so  occupied,  or  six  and 
two  thirds  feet  for  each  track  occupying 
such  street,"  is  a  contract  which  is 
equivalent  to  saying  that  the  street  rail- 
way shall  pave  six  and  two- thirds  feet 
for  each  track,  and  no  more,  and  a  sub- 
sequent statute  and  ordinance  requiring 
the  street  railway  to  pave  or  pay  the 
cost  of  paving  an  additional  thirteen 
inches  was  held  to  be  invalid  as  impair- 
ing the  obligation  of  the  contract  under 
the  former  ordinance.  Enid  City  R.  Co.  v. 
Enid,  (1914)  43  Okla.  778,  144  Pac.  617. 

Conforming  to  grade  and  shifting  of 
cari. —  Though  a  railroad  company  may 


own  the  right  of  way  along  a  street  along 
and  across  which  a  town  has  grown  up 
and  cross  streets  run,  the  town,  in  the 
exercise  of  the  police  power,  may  require 
the  company  to  lay  the  tracks  to  con- 
form to  the  established  grade  and  to  fill 
in  the  tracks  at  the  intersections  of  the 
streets,  and  may  regulate  the  shifting 
of  cars.  Atlantic  Coast  Line  R.  Co.  v. 
Goldsboro,  (1914)  232  U.  S.  &48,  34  S. 
Ct.  364,  58  U.  S.   (L.  ed.)    721. 

Use  of  steam  in  propelling  cars. —  A 
municipal  ordinance  which  prohibits  a 
named  railroad  company  from  drawing  or 
propelling  its  cars  by  steam  on  a  certain 
street  does  not  impair  the  obligation  of 
any  contract  with  the  railroad  company 
when  it  had  no  vested  right  under  its 
charter  to  operate  its  road  by  steam. 
Richmond,  etc.,  R.  Co.  t?.  Richmond, 
(1877)  96  U.  S.  537,  24  U.  S.  (L.  ed.) 
734,  affirming  (1875)  26  Gratt.  (Va.)  83. 

Liability  to  pay  license  tax. —  A  fran- 
chise to  build  and  run  a  street  railway 
does  not  exempt  a  corporation  exercising 
it  from  the  payment  of  a  license  tax. 
New  Orleans  City,  etc.,  R.  Co.  v.  New 
Orleans,  (1892)  143  U.  S.  195,  12  S.  Ct. 
406,  36  U.  S.  (L.  ed.)  121,  affirming 
(1888)  40  La.  Ann.  587,  4  So.  512.  See 
also  St.  Louis  r.  United  Rys.  Co.,  (1908) 
210  U.  S.  266,  28  S.  Ct.  630,  52  U.  S. 
(L.  ed.)  1054;  Los  Angeles  v.  Southern 
Pac.  R.  Co.,  (1885)  67  Cal.  433,  7  Pac 
819. 

Where  an  ordinance  of  the  city  con- 
'  ferred  upon  a  company  the  authority  to 
construct  and  operate  a  street  railway, 
the  right  of  the  city  to  exact  a  license  fee 
will  not  be  denied  unless  it  has  been 
expressly  surrendered  in  the  ordinance; 
and  where  the  pavment  of  a  license  fee 
is  not  in  terms  dispensed  with,  a  subse- 
quent ordinance  requiring  the  payment 
does  not  impair  the  rights  of  the  com- 
pany. Springfield  v.  Smith,  (1897)  138 
Mo.  645,  40  S.  W.  757,  60  Am.  St.  Rep. 
569,  37  L.  R.  A.  446. 

If  the  common  council  of  a  city  enter 
into  a  specific  agreement  with  a  railroad' 
company,  prescribing  the  regulations  to 
which  the  latter  shall  be  subject,  requir- 
ing no  further  license  and  reserving  no 
right  to  require  one,  they  are  concluded 
by  their  contract  from  afterwards  enact- 
ing that  a  license  shall  be  a  condition 
to  entitle  them  to  run  their  cars.  New 
York  v.  Second  Ave.  R.  Co.,  (1861)  34 
Barb.  (N.  Y.)  41. 


d.  Regulation  of  Railroad  Rates  —  (1)  In  General. —  The  right  to 
regulate  rates  may  be  given  to  corporations,  and  where  the  intent  to  do  so 
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is  clear  a  subsequent  attempt  by  the  legislature  to  fix  the  tolls  violates  the 
United  States  Constitution. 


Pingree  t?.  Michigan  Cent.  R.  Co., 
(1808)  118  Mich.  314,  76  N.  W.  635,  63 
L.  R.  A.  274;  Sloan  <?.  Pacific  R.  Co., 
(1875)  61  Mo.  24. 

If  the  state,  in  the  charter  of  a  rail- 
road company,  grants  the  right  to  fix, 
within  minimum  limits,  the  rates  for 
transportation,  the  grant  constitutes  a 
contract  which  is  protected  by  the  con- 
stitutional provision.  But  a  grant  in 
general  terms  of  authority  to  fix  rates 
is  not  a  renunciation  of  the  right  ot  legis- 
lative control  so  as  to  secure  reasonable 
rates.  It  is  only  where  there  is  an  un- 
mistakable manifestation  of  a  purpose  to 
place  the  unrestricted  right  in  the  cor- 
poration to  determine  rates  of  compensa- 
sation  that  the  power  of  the  legislature 
afterward  to  interfere  can  be  denied.  It 
is  not  to  be  presumed  that  the  right  of 
legislative  control  was  intended  to  be 
renounced.  Every  presumption  is  against 
that.  If  the  grant  can  be  interpreted 
without  ascribing  to  the  legislature  an 
intent  to  part  with  any  power  it  wUl  be 
,  done.  Only  what  is  plainly  parted  with 
is  gone.  Fixing  rates  in  a  charter  is  a 
specification  of  what  is  reasonable  —  an 
exclusion  of  tacit  or  implied  conditions 
on  the  subject.  It  is  an  essential  part 
of  the  contract  of  incorporation,  the  most 
important  condition  of  its  existence,  the 
inducing  cause  of  its  acceptance.  Stone  v. 
Yazoo,  etc.,  R.  Co.,  (1885)  62  Miss..  607. 
See  also  Stone  v.  Natchez,  etc.,  R.  Co., 
(1885)  62  Miss.  646;  Gulf,  etc.,  R.  Co. 
v.  Adams,  (1907)  90  Miss.  559,  45  So.  91. 

Railroad  cannot  repudiate  rates  con- 
tracted for. —  A  railroad  corporation  may 
contract  with  a  municipality  or  with  a 
state  to  operate  a  railway  at  agreed  rates 
of  fare.  And  where  the  provisions  of  an 
accepted   statute   respecting   rates   to   be 


charged  for  transportation  are  plain  and 
unambitious,  and  do  not  contravene  pub- 
lic policy  or  positive  rules  of  law,  a 
railroad  company  cannot  avail  iUelf  of 
privileges  which  have  been  procured  upon 
stipulated  conditions  and  repudiate  per- 
formance of  the  latter  at  wiU.  Grand 
Rapids,  etc.,  R.  Co.  v.  Osborn,  (1904) 
193  U.  S.  29,  24  S.  Ct.  310,  48  U.  S. 
(L.  ed.)   508. 

Construction  of  language  granting  right 
—  In  providing  for  a  rate  of  fare  to  be 
charged  by  a  street  railway  company,  it 
may  very  well  be  that  language  used  by 
a  legislature  in  merely  conferring  author- 
ity upon  a  company  to  fix  certain  charges 
for  fare  might  not  be  regarded  as  amount- 
ing to  a  contract,  when  the  same  language 
used  by  parties  in  fixing  rates  under  a 
legislative  authority  and  direction  to 
agree  upon  them  would  be  regarded  as 
forming  a  contract,  because  the  statute 
provided  specially  for  that  mode  of  deter- 
mining them.  Detroit  v.  Detroit  Citizens' 
St.  R.  Co.,  (1902)  184  U.  S.  388,  22  S. 
Ct.  410,  46  U.  S.    (L.  ed.)    592. 

Requiring  mileage  to  be  pulled  on  train. 

■ — An  order  of  a  railroad  commission 
that  railroads  selling  mileage  or  penny 
scrip  books  shall  pull  them  on  the  train 
of  the  company  selling  the  same,  when 
presented  by  the  holders  for  transporta- 
tion between  points  wholly  within  the 
state,  except  where  passengers  board 
trains  in  cities  of  10,000  population  or 
more,  in  which  places  mileage  or  penny 
scrip  shall  be  exchanged  for  tickets,  does 
not,  as  to  tickets  issued  previous  to  the 
order,  impair  the  obligation  of  a  con- 
tract. Railroad  Commission  r.  Louisville, 
etc.,  R.  Co.,  (1913)  140  Ga.  817,  80  S.  E. 
327,  Ann.  Cas.  19 ISA  1018,  L.  R.  A. 
1915E  902. 


Where  a  street  railway  has  by  ordinance  a  contract  right  to  charge  five  cents 

for  one  continuous  fare,  the  acceptance  of  a  subsequent  ordinance  giving 
the  city  the  right  to  control  the  "  construction,  maintenance,  and  opera- 
'  tion  "  of  its  lines,  does  not  abrogate  the  contract  right  as  to  the  fare. 


Minneapolis  v.  Minneapolis  Street  R. 
Co.,  (1910)  215  U.  S.  417,  30  S.  Ct.  118, 
54  U.  S.  (L.  ed.)  259.  See  also  Detroit 
r.  Detroit  Citizens  Street  R.  Co.,  (1902) 
184  U.  S.  368,  22  S.  Ct.  410,  46  U.  S. 
(L.  ed.)  592. 

A  street  railway  franchise  containing  a 


provision  that  it  may  charge  a  fare  of 
five  cents,  and  no  more,  for  each  passenger 
carried,  does  not  constitute  a  contract 
suspending  the  governmental  power  of 
regulation  during  the  life  of  the  franchise. 
Portland  R.,  etc.,  Co.  v.  Portland,  (1914) 
210  Fed.  667. 
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(2)  When  Subject  to  Legislative  or  Municipal  Control. —  A  state  has 
power  to  limit  the  amount  of  charges  which  railroad  companies  receive  for 
the  transportation  of  persons  and  property  within  its  own  jurisdiction, 
unless  restrained  by  some  contract  in  the  charter.  This  power  of  regula- 
tion is  a  power  of  government,  continuing  in  its  nature,  and  if  it  be  bar- 
gained away  at  all  it  can  only  be  by  words  of  positive  grant,  or  something 
which  is  in  law  equivalent.  If  there  is  reasonable  doubt,  it  must  be  resolved 
in  favor  of  the  existence  of  the  power. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  325,  6  S.  Ct.  334,  348,  349,  388,  391, 
1191,  29  U.  S.  (L.  ed.)  636,  reversing 
Farmers'  L.  &  T.  Co.  t>.  Stone,  (1884) 
20  Fed.  270,  and  Illinois  Cent.  R.  Co.  r. 
Stone,   (1884)   20  Fed.  468. 

The  provision  in  the  charter  of  a  rail- 
road company  "  that  it  shall  be  lawful 
for  the  company  *  *  *  from  time  to 
time  to  fix,  regulate,  and  receive  the  toll 
and  charges  by  them  to  be  received  for 
transportation,"  being  coupled  with  the 
condition  that  the  charge  shall  be  reason- 
able, leaves  the  state  free  to  act  on  the 
subject  of  reasonableness  within  the  lim- 
its of  its  general  authority  as  circum- 
stances may  require.  The  right  to  fix 
reasonable  charges  has  been  granted,  but 
the  power  of  declaring  what  shall  be 
deemed  reasonable  has  not  been  surren- 
dered. If  there  had  been  any  intention  of 
surrendering  this  power,  it  would  have 
been  easy  to  sav  so.  Railroad  Commis- 
sion Cases,  (1886)  116  U.  S.  330,  6  S. 
Ct  334,  348,  349,  388,  391,  1191,  29  U.  S. 
(L.  ed.)  636,  reversing  Farmers'  L.  &  T. 
Co.  f.  Stone,  (1884)  20  Fed.  270,  and 
Illinois  Cent.  R.  Co.  r.  Stone,  (1884)  20 
Fed.  468.  See  also  Southern  Pac.  R.  Co. 
v.  Campbell,  (1913)  230  U.  S.  537,  33 
S.  Ct.  1027,  57  U.  S.   (L.  ed.)   1610. 

The  charter  of  a  railroad  company 
which  in  substance  gives  it  power  to  con- 
tract in  reference  to  its  business  the  same 
as  private  individuals,  and  to  establish 
by-laws  and  make  all  rules  and  regula- 
tions deemed  expedient  in  relation  to  its 
affairs,  but  being  subject,  nevertheless, 
at  all  times  to  such  rules  and  regulations 
as  the  general  assembly  might  from  time 
to  time  enact .  and  provide,  is  not  im- 
paired by  a  statute  passed  to  establish 
reasonable  maximum  rates  or  charges  for 
the  transportation  of  freight  and  passen- 
gers over  different  railroads  of  the  state. 
Chicago,  etc.,  R.  Co.  v.  Iowa,  (1876)  94 
U.  S.  161,  24  U.  S.  (L.  ed.)  94,  affirming 
(la.  1875)  2  Cent.  L.  J.  335,  5  Fed.  Cas. 
No.  2,666.  See  also  Burlington,  etc.,  R. 
Co.  t?.  Dey,  (1S91)  82  la.  336,  48  X.  W. 
98,  31  Am.  St.  Rep.  477,  12  L.  R.  A. 
436,   as   to    a    statute    authorizing   state 


railroad  commissioners  to  establish  joint 
through  rates. 

Where  the  charter  of  a  railroad  com- 
pany provided  "  that  the  said  Georgia 
Railroad  Company  shall,  at  all  times, 
have  the  exclusive  right  of  transporta- 
tion or  conveyance  of  persons,  merchan- 
dise, and  produce  over  the  railroad  and 
railroads  to  be  by  them  constructed,  while 
they  see  fit  to  exercise  the  exclusive 
right;  provided  that  the  charge  of  trans- 
portation or  conveyance  shall  not  exceed 
fifty  cents  per  hundred  pounds  on  heavy 
articles,  and  ten  cents  per  cubic  foot  on 
articles  of  measurement,  for  every  one 
hundred  miles,  and  five  cents  per  mile 
for  every  passenger,"  it  was  held  that  the 
state  did  not  contract  to  grant  the  ex- 
clusive right  to  the  railroad  company  to 
charge  the  maximum  rates  named. 
Georgia  R.,  etc.,  Co.  v.  Smith,  (1883)  70 
Ga.  694. 

A  railroad  company  by  mere  force  of 
its  organisation  and  the  construction  of 
its  road  has  not  an  implied  power  to  fix 
rates,  and  to  differ  rates  when  competi- 
tion exists  from  rates  applicable  wnere 
there  is  no  competition.  Its  charter  is 
taken  and  held  subject  to  the  power  of 
the  state  to  regulate  and  control  the 
grant  in  the  interest  of  the  public.  Louis- 
ville, etc.,  R.  Co.  v.  Kentucky,  (1902) 
183  U.  S.  517,  22  S.  Ct.  95,  46  U.  S. 
(L.  ed.)  298,  affirming  (1899)  106  Ky. 
633,  51  S.  W.  164,  1012,  90  Am.  St.  Rep. 
236. 

The  establishing  of  reasonable  max- 
imum railroad  rates  for  the  transportation 
of  passengers  and  freight  in  a  state  is 
constitutional.  Chicago,  etc.,  R.  Co.  o. 
Jones,  (1894)  149  111.  361,  37  K.  E.  247, 
41  Am.  St.  Rep.  278,  24  L.  R.  A.  141; 
Ruggles  v.  People,  (1878)  91  111.  256; 
Illinois  Cent.  R.  Co.  v.  People,  (1880) 
95  111.  313.  See  also  Chicago  Union 
Traction  Co.  v.  Chicago,  (1902)  199  111. 
484,  65  N.  E.  451,  59  L.  R.  A.  631. 

Where  at  the  time  a  railroad  was  In- 
corporated a  statute  provided  that  any 
railroad  company  incorporated  under  the 
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law  as  it  then  existed  "  shall  have  the 
power  to  collect  and  receive  such  tolls 
or  freight  for  transportation  of  persons 
and  property  thereon  as  it  may  prescribe," 
it  was  held  that  no  contract  existed  be- 
tween the  state  and  the  company  which 
was  impaired  by  subsequent  legislation. 
State  t?.  Southern  Pac.  Co.,  (1893)  23 
Ore.  424,  31  Pac.  960. 

An  ordinance  providing  that  the  rate  of 
fare  of  street  railroads  shall  not  exceed 

five  cents  does  not  constitute  a  contract 
not  to  reduce  fare  below  the  rate  named. 
Chicago  Union  Traction  Co.  v.  Chicago, 
(1902)  199  111.  484,  65  N.  E.  451,  59 
L.  R.  A.  631. 

Tolls  to  be  paid  for  privilege  of  using 
another  road. —  A  Massachusetts  statute 
which  provided  for  the'  appointment  of 
commissioners  to  fix  the  compensation 
which  shall  be  paid  by  one  railroad  cor- 
poration for  the  drawing  of  its  passen- 
gers, merchandise,  and  cars  over  the  rail- 
road of  another  company,  was  held  not 
to  infringe  upon  any  fights  which  the 
latter  company  may  have  had  under  its 
charter  to  regulate  tolls  on  its  own  road. 
Vermont,  etc.,  R.  Co.  v.  Fitchburg  R.  Co., 
(1852)  9  Cush.  (Mass.)  369. 

By  the  mere  grant  of  power  to  the  di- 
rectors of  a  railroad  company  to  make 
needful  rules  and  regulations  touching  the 
rates  of  toll,  and  the  manner  of  collecting 
the  same,  a  state  does  not  part  with  its 
general  authority  itself  to  regulate  at  any 
time  in  the  future,  when  it  might  see  fit 
to  do  so,  the  rates  of  toll  to  be  collected 
by  the  company.  Chicago,  etc.,  R.  Co. 
v.  Minnesota,  (1890)  134  U.  S.  455,  10 
S.  Ct.  462,  702,  33  U.  S.  (L.  ed.)  970. 
See  also  Minneapolis  Eastern  R.  Co.  V. 
Minnesota,  (1890)  134  U.  S.  467,  10  S. 
Ct.  473,  33  U.  S.    (L.  ed.)    985. 

The  charter  of  a  street  railway  com- 
pany provided  that  the  directors  should 
have  power  to  fix  the  fare  on  its  road. 
The  state  constitution  provides  that  where 
a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  uniform 
operation  throughout  the  state.  In  view 
of  this  constitutional  provision,  under  a 
tprovision  in  the  charter  that  "this  Act 
may  be  amended  or  repealed  at  the  dis- 
cretion of  the  legislature,"  the  security 
was  that  an  amendment  could  not  be 
made  otherwise  than  by  an  enactment 
Which  would  still  leave  the  law,  as  a 
whole,  "general  and  of  uniform  opera- 
tion" upon  all  corporations  formed  or  to 
be  formed  under  it,  or  at  least  upon  all 
such  corporations  formed  or  to  be  formed 
as  could  be  associated  for  legislative  pur- 
poses  by   any   germane   and   appropriate 


classification;  and  a  local  and  special  law 
limiting  the  fare  and  imposing  conditions 
as  to  transfers,  under  a  special  code  of 
penalties  involving  the  forfeiture  of  fran- 
chises and  criminal  prosecutions,  impaired 
the  obligation  of  the  charter  right  of  the 
company  to  fix  the  fare  on  its  road. 
Central  Trust  Co.  v.  Citizens'  St.  R.  Co., 
(1897)  82  Fed.  1. 

By  section  6,  Act  of  Feb.  6,  1854,  "  to 
amend  the  charter  of  the  Covington  and 
Lexington  Railroad  Company,"  "  the  rates 
of  freight  to  be  charged  by  said  company 
shall  be  fixed  by  the  directory,  and  may 
be  by  the  ton,  hundred,  car,  or  specific 
article:  provided,  when  the  charge  shall 
be  by  the  ton  or  barrel,  the  through  rates 
shall  not  exceed  three  and  one  half  mills 
per  mile  per  hundred  pounds  nor  one  cent 
per  mile  per  barrel,  and  other  through 
rates  in  proportion."  And  by  amendment 
of  March  2,  1865,  the  said  company  was 
authorized  to  increase  its  legal  rates 
twenty-five  per  cent,  on  freight  and  pas- 
sengers from  Covington  to  Lexington,  and 
vice  versa.  The  name  of  said  company 
was,  by  special  enactment,  also  changed 
to  "The  Kentucky  Central  Railroad." 
By  the  Act  of  Feb.  16,  1869,  the  sixth 
section  of  the  amended  charter  of  1854 
was  repealed,  and  the  tariff  of  way 
freights  established,  not  to  exceed,  for 
fifty  miles  or  over,  twenty-five  per  cent, 
per  mile  over  the  rates  of  through 
freights.  It  was  held  that  the  repealing 
statute  of  1869  was  unconstitutional. 
Hamilton  v.  Keith,  (1869)  5  Bush  (Ky.) 
458. 

Constitutional  power  to  alter  rates. — 
In  St.  Louis,  etc.,  R.  Co.  v.  Gill,  (1891) 
54  Ark.  101,  15  S.  W.  18,  11  L.  R.  A. 
452,  it  was  held  that  under  the  constitu- 
tion of  Arkansas  any  law  regulating  the 
rates  of  charges  for  the  carriage  of  pas- 
sengers could  be  repealed  or  altered  with- 
out impairing  the  obligation  of  any  con- 
tract, subject  to  the  limitation  that  no 
injustice  should  be  done  to  the  incor- 
porators. See  also  St.  Louis,  etc.,  R.  Co. 
v.  Ryan,  (1892)  56  Ark.  245,  19  S.  W. 
839. 

To  be  no  discrimination. —  A  provision 

in  the  charter  of  a  railroad,  that  in  fixing 
rates  there  shall  be  no  discrimination  in 
favor  of  any  other  road,,  does  not  bring 
into  the  charter  the  rate  clauses  in  the 
charters  subsequently  granted  to  other 
railroad  companies,  in  each  of  which  the 
maximum  of  rates  was  fixed.  It  would 
be  the  duty  of  railroad  commissioners, 
when  fixing*  the  tariff  for  such  company, 
to  see  that  there  is  no  discrimination. 
Railroad  Commission  Cases,  (1886)  116 
U.  S.  355,  6  S.  Ct.  334,  348,  349,  388, 
391,  1191,  29  U.  8.  (L.  ed.)  636. 
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Requiring  railroads  to  issue  mileage 
books. —  A  New  York  statute  provides' 
that  "  every  railroad  corporation  operat- 
ing a  railroad  in  this  state,  the  line  or 
lines  of  which  are  more  than  one  hundred 
miles  in  length,  and  which  is  authorized 
by  law  to  charge  a  maximum  fare  of 
more  than  two  cents  per  mile,  and  not 
more  than  three  cents  per  mile,  and 
which  does  charge  a  maximum  fare  of 
more  than  two  cents  per  mile,  shall  issue 
mileage  books  having  one  thousand  cou- 
pons attached  thereto,  entitling  the 
holder  thereof  upon  complying  with  the 
conditions  hereof,  to  travel  one  thousand 
miles  on  the  line  or  lines  of  such  rail- 
road, for  which  the  corporation  may 
charge  a  sum  not  to  exceed  two  cents 
per  mile.  Such  mileage  books  shall  be 
kept  for  sale  by  such  corporation  at  every 
ticket  office  of  such  corporation  in  an 
incorporated  village  or  city  and  shall  be 
issued  immediately  upon  application 
therefor.  The  holder  of  any  such  mile- 
age book  shall  be  entitled,  upon  surren- 
dering, at  any  ticket  office  on  the  line  or 
lines  of  such  railroad,  coupons  equal  in 
number  to  the  number  of  miles  which  he 
or  any  member  of  his  family  or  firm, 
or  a  salesman  of  such  firm,  wishes  to 
travel  on  the  line  or  lines  of  such  rail- 
road, to  a  mileage  exchange  ticket  there- 
for. Such  mileage  exchange  ticket  shall 
entitle  the  holder  thereof,  without  pro- 


ducing the  mileage  book  upon  which  such 
exchange  ticket  was  issued,  to  the  same 
rights  and  privileges  in  respect  to  the 
transportation  of  person  and  property  to 
which  the  highest  class  ticket  issued  by 
such  corporation  would  entitle  him.  Such 
mileage  books  shall  be  good  until  all 
coupons  attached  thereto  have  been  used." 
The  charter  of  the  railroad  company  had 
provided  that  "  it  shall  be  lawful  for 
the  company  *  *  *  from  time  to  time 
to  fix,  regulate,  and  receive  the  toll  and 
charges  by  them  to  be  received  for  trans- 
portation, etc."  The  power  of  the  company 
under  this  clause  was  limited  by  the  rule 
of  the  common  law  which  requires  all 
charges  to  be  reasonable,  and  the  power 
to  charge  being  coupled  with  the  condi- 
tion that  the  charge  shall  be  reasonable, 
the  state  is  left  free  to  act  on  the  sub- 
ject of  reasonableness  within  the  limit 
of  its  general  authority  as  circumstances 
may  require,  and  the  statute  above  quoted 
does  not  impair  the  obligation  of  any 
contract.  Dillon  v.  Erie  R.  Co.,  (1897) 
19  Misc.  118,  43  N.  Y.  S.  320. 

All  profits  must  not  be  taken. —  The  ob- 
ligation of  contracts  is  not  impaired  by 
a  statute  regulating  railroad  fares,  un«» 
less  all  profits  are  taken  from  the  com- 
pany. Beardsley  v.  New  York,  etc.,  R. 
Co.,  (1896)  17  Misc.  256,  40  N.  Y.  S. 
1077. 


(3)  When  Not  Subject  to  Legislative  or  Municipal  Control. —  An  ordi- 
nance constituting  a  binding  contract  in  respect  to  the  rates  of  fare  to  be 
thereafter  exacted  upon  the  consolidated  and  extended  lines  of  street- 
railway  companies  cannot  be  impaired  by  subsequent  ordinances  reducing 
those  rates. 


Cleveland  v.  Cleveland  City  R.  Co., 
(1904)  194  U.  S.  536,  24  S.  Ct.  756, 
48  U.  S.  (L.  ed.)  1102.  See  also  Cleve- 
land t?.  Cleveland  City  R.  Co.,  (1904) 
194  U.  S.  538,  24  S.  Ct.  764,  48  U.  S. 
(L.  ed.)   1109. 

Invalid  when  an  alteration  of  charter. 
—  An  Act  of  Delaware  which  assumed  an 
absolute  power  to  regulate  charges  for 
the  carriage  of  passengers  and  freight 
of  a  railroad  to  which  was  granted  the 
right  to  regulate  its  own  charges,  is  not 
a  legitimate  exercise  of  the  state's  police 
power,  but  is  in  substance  and  effect  an 
alteration  of  the  charter,  and  materially 
impairs  the  obligation  of  the  contract  in 
the  sense  of  the  constitutional  prohibition. 
Philadelphia,  etc.,  R.  Co.  v.  Bowers, 
(1873)  4  Houst.  (Del.)  506.  See  also 
Atty.-Gen.  t?.  Chicago,  etc.,  R.  Co.,  (1874) 
35  Wis.  425. 


When  a  rate  of  fare  that  may  be 
charged  by  a  street  railway  company  is 
fixed  by  positive  agreement  under  ex- 
pressed legislative  authority,  the  subject 
is  not  open  to  alteration  thereafter  by  the 
common  council  alone,  under  the  right  to 
prescribe  from  time  to  time  the  rules 
and  regulations  for  the  running  and  op- 
eration of  the  road.  Detroit  v.  Detroit 
Citizens'  St.  R.  Co.,  (1902)  184  U.  S. 
389,  22  S.  Ct.  410,  46  U.  S.  (L.  ed.) 
592,  holding  that  the  language  of  an 
ordinance,  adopted  under  a  statute  spe- 
cially providing  for  an  agreement  as  to 
rates  of  fare,  which  provides  that  the  rate 
of  fare  for  one  passenger  on  a  street  rail- 
way shall  not  be  more  than  live  cents, 
does  not  give  any  right  to  the  city  to 
reduce  it  below  the  rate  of  five  cents 
established  by  the  company,  and  a  pro- 
vision in  the  statute  that  the  rate  of  fare 
agreed  upon  shall  not  be  increased  with* 


1050 


CONSTITUTION 


[Abt.  I,  sec.  10 


out  the  consent  o/  the  city  authorities 
does  not  mean  that  the  rate  may  be  re- 
duced without  the  consent  of  the  railway 
company.  See  also  Detroit  United  Ry.  r. 
Michigan,  (1916)  242  U.  S.  238.  37  S. 
Ct.  87.  61  U.  S.  (L.  ed.)  268,  as  to  the 
fare  that  may  be  charged  on  lines  ex- 
tended to  and  operated  in  annexed  ter- 
ritory. 

Ordinances  fixing  rates  accepted  by 
companies. —  When  a  municipal  corpora- 
tion adopts  ordinances  from  time  to  time 
making  grants  to  street  railroads  and 
fixing  the  rate  of  fare  to  be  charged, 
which  are  accepted  by  the  companies, 
and  it  appears  that  in  each  instance  new 
and  valuable  considerations  passed  to  the 
city  for  the  making  of  the  grants,  pro- 
visions of  the  later  ordinances  repeal  in- 
consistent provisions  in  the  earlier  ones. 
An  early  ordinance  providing  that  a  com- 
pany "  shall  not  charge  more  than  five 
cents  fare  each  way  for  one  passenger 
over  the  whole  or  any  part  of  its  line, 


but  'said  company  may  charge  a  reason- 
able compensation  for  carrying  packages; 
the  council,  however,  reserves  to  itself 
the  right  to  hereafter  increase  or  diminish 
the  rate  of  fare,  as  it  may  deem  justifi- 
able and  expedient,"  upon  the  consolida- 
tion with  another  and  other  companies, 
is  repealed  as  to  the  reserved  right  to 
increase  or  diminish  the  rate  of  fare, 
when  the  subsequent  ordinances  author- 
izing the  consolidations  authorized  the 
companies  to  charge  a  certain  fare,  there 
being  in  none  of  such  later  grants  any 
reservation  of  any  right  on  the  part  of 
the  city  council  to  increase  or  diminish 
the  rate  of  fare  to  be  charged.  An 
ordinance  undertaking  to  compel  the 
companies  to  carry  *  passengers  at  a  cash 
fare  lower  than  that  stipulated  in  the 
last  ordinances  under  which  the  respec- 
tive railways  are  operating,  during  the 
lives,  of  the  respective  grants,  would 
clearly  impair  their  present  contract 
rights.  Cleveland  City  R.  Co.  v.  Cleve- 
land, (1899)  94  Fed.  396. 


e.  Municipal  Aid  to  Construction  of  Railroad. —  An  agreement 
between  a  county  and  a  railroad  company  by  which  the  county  voted 
in  favor  of  a  proposition  to  donate  a  certain  sum  to  the  company,  pro- 
vided the  railroad  should  be  located  on  a  certain  line  as  specifically  pre- 
scribed, and  provided  the  bonds  issued  in  payment  of  such  donation  should 
not  be  payable  until  the  railroad  had  been  completed  the  whole  length  of 
the  line,  is  such  a  contract  between  the  county  and  the  railroad  company 
as  cannot  be  impaired  by  the  adoption  of  a  constitutional  provision  declar-' 
ing  that  no  municipal  corporation  should  ever  make  donation  to  any  rail- 
road or  private  corporation,  adopted  after  the  contract  had  been  partly 
performed  by  the  railroad  company. 


Clay  County  v.  Savings  Soc,  (1881) 
104  U.  S.  590,  26  U.  S.  (L.  ed.)  856. 
Sec  also  Sharpless  v.  Philadelphia,  (1853) 
21  Pa.  St.  164;  Moers  v.  Reading,  (1853) 
21  Pa.  St.  188. 

An  agreement  entered  into  by  town 
commissioners  with  a  railroad  company, 
by  which  they  agreed  that  when  the 
company  should  have  located  and  con- 
structed, through  a  village  within  the 
town,  its  proposed  railroad,  the  commis- 
sioners would  immediately  subscribe,  in 
the  name  of  the  town,  to  the  capital  stock 
of  the  company  to  a  specified  amount, 
and  would  pay  for  it  by  delivering  to 
the  company  the  bonds  of  the  town,  does 
not  give  to  the  railroad  company  such  .*. 
contract  right  as  is  impaired  by  a  con- 
stitutional provision  subsequently  adopted 
which  prohibited  any  county,  city,  town, 
or  village  from  subscribing  for  railroad 


stock  when  nothing  had  been  done  by  the 
railroad  company  except  to  survey  the 
route  and  file  a  map  thereof  prior  to  tin 
adoption  of  the  constitutional  provision. 
Buffalo,  etc.,  R.  Co.  v.  Falconer,  (18S0 
103  U.  S.  824,  26  U.  S.    (L.  ed.)   471. 

In  List  v.  Wheeling,  (1874)  7  W.  Va. 
501,  it  was  held  that  an  Act  of  the  legis- 
lature which  authorised  a  city  counci! 
to  subscribe  to  the  stock  of  a  certain 
railroad  company,  conferred  a  power  upon 
a  public  corporation  or  government  which 
could  be  modified  or  repealed  by  the  Con- 
stitution, since  the  Act  did  not  constitute 
a  contract  within  the  meaning  of  the 
Federal  Constitution. 

The  repeal  of  the  authority  given  by 
the  charter  of  a  railroad  company  to  a 
county  to  subscribe  to  the  capital  stock 
of   the  company,  without  the  assent  of 
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the  majority  of  the  resident  voters  voting 
at  an  election  thereon,  was  held  not  to 
be  unconstitutional  as  to  future  sub- 
scriptions. Wilson  v.  Polk  County, 
(1892)   112  Mo.  126,  20  S.  W.  469. 

Bonds  placed  In  escrow. —  Where,  in 
pursuance  of  an  agreement  between  the 
commissioners  of  a  town  and  a  railroad 
company,  bonds  were  executed  by  the 
town  in  aid  of  the  company,  and  were 
placed  in  escrow,  to  be  delivered  to  the 
company  in  exchange  of  its  bonds,  upon 
the  construction  of  the  road  through  the 
town,  it  was  held  that  there  was  a  valid 
and  binding  contract,  the  obligation  of 
which  could  not  be  impaired  by  amend- 
ment to  the  constitution  of  New  York, 
which  provided  that  "no  county,  city, 
town,  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or 
credit,  to  or  in  aid  of  any  individual, 
association,  or  corporation,  or  become 
directly  or  indirectly  the  owner  of  stock 
in,  or  bonds  of,  any  association  or  cor- 
poration; nor  shall  any  such  county,  city, 
town,  or  village  be  allowed  to  incur  any 
indebtedness  except  for  county,  city,  town, 
or  village  purposes."  Cherry  Creek  v. 
Becker,  (1890)  123  N.  Y.  161,  25  N.  E. 
369. 

Additional  limitations  on  loan. —  The 
Alabama  Act  of  Feb.  17,  1854,  "to  aid  the 
Tennessee  and  Coosa  railroad"  (Session 
Acts  1853-54,  p.  280),  having  been  ac- 
cepted and  acted  on  by  the  railroad  com- 
pany, by  the  completion  of  portions  of  its 
road,  and  the  letting  out  of  contracts  for 
the  completion  of  the  residue  within  the 
time  required  by  said  Act,  it  was  not 
competent  for  the  legislature,  by  a  sub- 
sequent Act,  to  impose  additional  limita- 
tions on  the  loan  authorized  by  the 
former  Act;  nor  can  the  later  Act  operate 
as  a  revocation  of  the  authority  conferred 
on  the  governor  by  the  former;  conse- 
quently, the  railroad  company  was  entitled 
to  receive  from  the  public  treasury  the 
sums  loaned  by  the  former  Act,  on  its 
performance    of    the    conditions    therein 


specified,  without  a  compliance  with  the 
additional  requisitions  of  the  later  Act. 
Tennessee,  etc.,  R.  Co.  r.  Moore,  (1860) 
36  Ala.  371. 

No  contract  until  subscription  made. —  ■ 
The  charter  of  a  railroad  company  pro-, 
vided  that  it  should  be  lawful  for  the^ 
commissioners  of  the  county  through 
whioh  the  road  passed  to  subscribe  for 
stock,  on  behalf  of  the  county  at  any  time 
within  five  years  after  the  opening  of  the 
books  of  subscription,  if  a  majority  of  the 
qualified  voters  of  said  county  at  an 
annual  election  should  vote  for  the  same, 
and  an  amended  Act  made  the  holding  of 
the  election  in  the  county  peremptory  on  a 
certain  day.  An  election  was  held  in  pur- 
suance of  this  law,  and  a  majority  of  the 
votes  of  the  county  cast  in  favor  of  the 
subscription.  A  new  constitution  of  the 
state,  ndoptod  after  the  election  but  be- 
fore the  subscription  was  made  by  the 
county  commissioners,  provided  that  "no 
county  shall  subscribe  for  stock  in  any 
incorporated  company,  unless  the  same  be 
paid  for  at  the  time  of  such  subscription; 
nor  shall  any  county  loan  its  credit  to 
any  incorporated  company,  nor  borrow 
money  for  the  purpose  of  taking  stock  in 
any  such  company.  It  was  held  that  the 
Act  of  incorporation  and  the  amendment 
thereto  did  not  vest  in  the  company  any 
such  right  to  county  subscriptions  as 
would  exclude  the  operation  of  the  new 
constitution,  and  that  by  the  election  the 
company  acquired  no  such  right  to  the 
subscription  of  the  county  commissioners 
as  would  be  protected  by  this  clause. 
Aspinwall  v.  Daviess  County,  (1859)  22 
How.  375,  16  U.  S.  (L.  ed.)  296.  See  also 
Pearsall  i?.  Great  Northern  R.  Co.,  (1896) 
161  U.  S.  666,  16  S.  Ct.  705,  40  U.  S. 
(L.  ed.)  838,  reversing  (1895)  73  Fed. 
933;  Norton  t?.  Brownsville,  (1889)  129 
U.  S.  490,  9  S.  Ct.  322,  32  U.  S.  (L.  ed.) 
774;  Wadsworth  v.  Eau  Claire  County, 
(1880)  102  U.  S.  636,  26  U.  S.  (L.  ed.) 
221;  Concord  r.  Portsmouth  Sav.  Bank, 
(1875)    92  U.  S.  625,  23  U.  S.    (L.  ed.) 


/.  Establishing  Railroad  Commissions. —  The  charter  of  a  railroad  is 
not  such  a  contract  binding  the  state  to  allow  the  company  at  all  times  and 
in  all  ways  to  manage  its  own  affairs  through  its  board  of  directors,  as  is 
impaired  by  the  legislation  establishing  a  railroad  commission  and  empower- 
ing the  commissioners  to  promulgate  regulations  governing  the  railroad  and 
to  fix  the  rate  of  charges  for  transportation. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  331,  6  S.  Ct.  334,  348,  349,  388,  391, 
1191,   29   U.   S.    (L.   ed.)    636,   reversing 


Farmers'  L.  &  T.  Co.  v.  Stone,  (1884)  20 
Fed.  270,  and  Illinois  Cent.  R.  Co.  v. 
Stone,   (1884)   20  Fed.  468. 
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g.  Liability  op  Railroad  fob  Negligence. — A  statute  under  which  a 
railroad  company  was  incorporated,  which  contained  a  provision  exempting 
the  company  from  liability  for  the  death  of  any  person  in  its  service,  even 
if  caused  by  its  negligence,  does  not  confer  such  a  contract  right  as  to 
exempt  it  from  the  operation  of  a  later  statute  subjecting  it  to  liability  for 


Texas,  etc.,  R.  Co.  v.  Miller,  (1911)  connected  with  the  safety  of  the  em- 
221  U.  S.^408,  31  S.  Ct.  534,  55  U.  8.  ployees  and  undoubtedly  belongs  to  that 
{Jj.  ed.)  789,  wherein  the  court  said:  claBS  of  subjects  over  which  the  lcrisla- 
"  The  subject  to  which  the  provision  in  ture  possesses  a  regulatory  but  not  a  con- 
question  relates  iB  the  civil  liability  of  a  tracting  power.  Manifestly,  therefore,  the 
railroad  company  for  the  death  of  its  em-  charter  contract  did  not  embrace  that  pro- 
ployees  resulting  from  its  negligence.  vision  and  the  contract  clause  of  the  Con- 
That  is  a  matter  of  public  concern,  and  stitution  did  not  prevent  its  repeal." 
not  of  mere  private  right.     It  is  closely 

h.  Invalidating  Relief  Department  Contracts. —  A  statute  declaring 
void  any  contract  or  regulation  exempting  a  common  carrier  from  liability 
for  negligence  as  to  one  who  has  accepted  benefits  from  a  relief  department, 
does  not  impair  the  obligation  of  a  contract. 

Washington  v.  Atlantic  Coast  Line  R.  state,  and  which  constitutes  a  contract 
Co.,  (1911)  136  Ga.  638,  71  S.  E.  1066,  between  the  railroad  and  an  employee, 
38  L.  R.  A.   (N.  S.)   867.  cannot  be  affected  by  subsequent  legisla- 

tion.    Baltimore,   etc.,   R.   Co.    p.   Miller, 

A  provision  in  a  relief  department  con-       (1915)  183  Ind.  323,  107  N.  E.  545. 
tract  which  is  valid  under  tne  law  of  the 

i.  Location  op  Station. —  The  consent  of  railroad  commissioners  that  a 
railroad  company  might  discontinue  and  abandon  a  depot  at  a  certain 
place,  upon  providing  suitable  accommodations  at  another  point,  is  not  such 
a  contract  as  is  impaired  by  a  statute  requiring  the  company  to  maintain  a 
depot  at  the  abandoned  place. 

New  Haven,  etc.,  R.  Co.  v.  Hamersley,  (1881)    104  U.  S.  1,  26  U.  S.   (L.  ed.)   629. 

j.  Paving  Part  of  Street  Occupied  by  Track. —  Where,  by  its  original 
charter,  a  railroad  company  was  required  to  keep  the  street  between  its 
tracks,  with  a  space  of  two  feet  on  each  side  of  the  tracks,  in  good  and 
sufficient  repair,  and  the  act  provided  that  it  might  be  altered,  amended,  or 
repealed  at  the  pleasure  of  the  general  assembly,  the  state  may  subsequently 
impose  upon  the  railroad  the  duty  of  paving  and  repaving. 

Fair  Haven,  etc.,  R.  Co.  v.  New  Haven,  It  exercised  this  right  first  with  a  single 
(1906)  203  U.  S.  379,  27  S.  Ct.  74,  51  track,  and  afterwards  with  a  double  track. 
U.  S.  (L.  ed.)  237.  The  opinion  of  the  Before  granting  this  right  the  state  eer- 
court  indicates  that,  without  the  expressed  tainly  could  have,  and  reasonably  could 
power  of  amendment,  the  duty  of  paving  have,  put  upon  the  company  the  duty  of 
and  repaving  in  such  a  case  might  be  paving  as  well  as  of  repairing.  Such  re- 
imposed.  The  court  said:  "  The  company  quirement  would  have  been  consistent 
was  given  the  right  to  occupy  the  streets.  with  the  object  of  the  grant.     It  is  yet 


Art.  I,  sec.  10]  CONSTITUTION  1053 

consistent  with  the  object  of  the  grant.  of    the    state,    the    establishment,    main- 
It  is  not  imposed  in  sheer  oppression  and  tenance  and  care  of  its  highways." 
wrong   and   the  good   faith   of   the   state 

cannot  be  questioned.     It  is  imposed  in  See  also  supra,  p.   1042,  under  Munie- 

the  exercise  of  one  of  the  public  rights  ipal  Control. 

k.  Contract  Between  Railroads  as  to  Guarding  Crossing. — A  contract 
between  two  railroads  that  the  duty  of  constructing  and  properly  maintain- 
ing the  physical  crossing  of  the  two  roads,  and  bearing  the  expense  incident 
thereto,  shall  rest  with  the  junior  road,  by  providing  and  maintaining 
semaphores  or  other  signals  and  the  requisite  watchmen  to  take  charge  of 
and  operate  the  same,  does  not  prevent  a  railroad  commission  from  enforc- 
ing an  order  directing  the  installation  and  use  of  an  interlocking  plant  at 
the  crossing  of  the  two  railroads,  and  apportioning  between  them  the 
expense  of  executing  the  work.  The  contract  did  not  embrace  the  expense 
which  the  order  entails,  and  therefore  the  order  does  not,  by  apportioning 
that  expense,  impair  the  obligation  of  the  contract. 

Grand  Trunk  Western  R.  Co.  v.  Railroad  Commission,  (1911)  221  U.  S.  400,  31 
S.  Ct.  537,  55  U.  S.   (L.  ed.)   786. 

I.  Grants  of  and  Right  to  Occupy  Purlic  Land. — A  grant  to  a  railroad 
company  of  eight  sections  of  land  for  every  mile  of  railroad  it  should  con- 
struct cannot  be  impaired  by  a  constitutional  provision  forbidding  grants 
of  land  to  railroad  companies,  and  a  railroad  is  entitled  to  grants  for  the 
construction  of  an  extension  to  a  line  purchased  prior  to  the  adoption  of  the 
new  Constitution  when  it  was  at  that  time  authorized  to.  construct  a  line  in 
that  direction. 

Houston,  etc.,   R.  Co.  v.  Texas,   (1898)  leges   belonging  to  the  state   are  hereby 

170  U.  S.  252,   18   S.   Ct.   610,  42  U.  S.  granted    to    such    railroad    company    for 

<L.  ed.)    1023,  reversing    (1897)    90  Tex.  said  purposes,"  was  held  not  to  give  to 

607,  37   S.  W.   402.     See   also  Koenig  v.  the  railroad  company  a  vested,  continuing, 

Omaha,  etc.,  K.  Co.,   (1874)    3  Neb.  373.  and  irrevocable  right  for  all  time  to  Use 

such  of  the  shoal  waters  and  submerged 

A  contract  between  a  state  and  a  rail-  land  of  Lake  Michigan  as  it  might  there- 
road  company  that  the  state  would  give  to  after  find  to  be  necessary  for  the  proper 
the  company  sixteen  sections  of  land  per  and  complete  operation  of  its  road,  espe- 
mile  on  building  a  line  in  a  particular  cially  in  view  of  the  further  provision  in 
direction  is  not  impaired  by  a  constitu-  the  charter  that  "  nothing  in  this  Act  con- 
tional  provision  subsequently  adopted  for-  tained  shall  authorize  said  corporation  to 
bidding  the  granting  of  lands  to  railroad  make  a  location  of  their  tract  within  any 
companies  as  to  lines  built  other  than  the  city  without  the  consent  of  the  common 
line  specified  in  the  original  contract.  council  of  said  city;  "  and  an  ordinance 
Galveston,  etc.,  R.  Co.  p.  Texas,  (1897)  passed  by  the  city  of  Chicago  that  "no 
170  U.  S.  239,  18  S.  Ct.  603,  42  U.  S.  person  or  persons  shall  drive  or  place,  or 
(L.  ed.)   1017.  cause  to  be  driven  or  placed,  any  pile  or 

piles,  stone,  timbers,  earth,  or  other  ob- 

In  the  state  of  Illinois  the  charter  of  a  struction  in  the  harbor  of  the  city  without 

railroad  company  providing  that  it  "  may  the    permission    of   the    commissioner    of 

enter  upon  and  take  possession  of  and  use  public  works,"  did  not  impair  any  charter 

all  and  singular  anv  lands,  streams,  and  "ontract.    Illinois  Cent.  R.  Co.  t?.  Chicago, 

materials  of  every  kind  for  the  location  (1900)    176  U.  S.  653,  20  S.  Ct  609,  44 

of  depots  and  stopping  stages,"  and  "all  U.  S.  (L.  ed.)  622. 
such  lands,  waters,  materials,  and  privi- 
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A  state  made  to  a  railroad  company  a 
large  grant  of  land,  defeasible  if  certain 
things  were  not  done  within  a  certain 
time  by  the  company,  but  the  secession 
of  the  state  and  the  prosecution  of  the 
war  rendered  it  impossible  for  the  com- 
pany to  fulfil  the  condition.  A  constitu- 
tional provision  subsequently  adopted  by 
the  state,  which,  on  the  assumption  that 
the  company  had  lost  them,  disposed  of 
the  lands  away  from  it,  violated  the  obli- 
gation of  the  contract.  The  prosecution  i 
of  the  war  rendered  it  impossible  for  the  ' 
company  to  fulfil  the  conditions  and  in 
law  abrogated  them,  but  equity  would  re- 
quire that  the  condition  should  still  be 
complied  with  in  such  reasonable  time  as 
would  put  the  parties  in  the  same  situa- 
tion, as  near  as  might  be,  as  if  no  breach 
of  condition  had  occurred.  Davis  v.  Gray, 
(1872)  16  Wall.  216,  21  U.  S.  (L.  ed.) 
447. 

Section  13  of  the  charter  of  the  St. 
Johns  Railway  Company,  donating  alter- 
nate sections  of  swamp  and  overflowed 
lands   to  the  company  for  six  miles  on 


each  side  of  its  road,  harmonized  with  the 
principles  and  purpose  of  the  Act  of  Con- 
gress granting  these  lands  and  with  the 
express  provisions  of  the  Internal  Im- 
provement Act  of  the  state  of  Florida,  and 
did  not  impair  the  obligation  of  any 
contract  between  the  creditors  of  the 
trust  fund  and  the  state  or  trustees  of 
the  internal  improvement  fund.  The 
power  of  one  legislature  is  not  limited  by 
the  Act  of  an  antecedent  one,  unless  the 
Act  of  the  first  is  of  such  character  as  to 
call  into  operation  a  constitutional  limi- 
tation upon  the  power  of  the  second.  The 
Internal  Improvement  Act  of  Florida  was 
not  organic  law.  Internal  Imp.  Fund  17. 
St.  Johns  R.  Co.,  (1878)  16  Fla.  531; 
Gonzales  v.  Sullivan,  (1878)   16  Fla,  79L 

A  statute  which  purports  to  declare  a 
forfeiture  of  lands  granted  to  a  railroad 
in  aid  of  its  construction,  when  the  con- 
dition had  been  entirely  fulfilled,  the  rail- 
road completed,  and  the  lands  earned,  is 
invalid.  Minnesota  v.  Duluth,  etc.,  JEL  Co*, 
(1S99)   97  Fed.  359. 


m.  Erection  of  Bridge. —  Where  a  statute  authorized  a  railroad  company 
to  erect  a  bridge  over  a  creek,  and  subsequently  an  Act  was  passed  which 
gave  a  right  of  action  for  authorized  obstructions,  which  was  not  accepted 
by  the  railroad  company,  it  was  held  that  the  Act  violated  the  company's 
charter  and  the  obligations  of  the  contract  with  it. 


Bailey    v.    Philadelphia,    etc,    R.    Co., 
(1846)  4  Harr.  (Del.)  389. 


As  to  municipal  authority  to  erect 
bridges,  see  supra,  Municipal  Control  — 
Erection  of  Bridges,  p.  1044. 


18.  Of  Waterworks  Companies. —  a.  Grant  of  Franchise. —  The  grant 
of  a  right  to  supply  gas  or  water  to  a  municipality  and  its  inhabitants, 
through  pipes  and  mains  laid  in  the  streets,  upon  condition  of  the  perform- 
ance of  its  service  by  the  grantee,  is  the  grant  of  a  franchise  vested  in  the 
state,  in  consideration  of  the  performance  of  a  public  service,  and  after 
performance  by  the  grantee  is  a  contract  protected  by  the  Constitution  of 
the  United  States  against  state  legislation  to  impair  it,  and  it  is  equally 
(Sear  that  such  franchises  may  be  bestowed  upon  corporations  by  the 
municipal  authorities,  provided  the  right  to  do  so  is  given  by  their 
charters.  . 


Walla  Walla  v.  WaUa  Walla  Water 
Co.,  (1898)  172  U.  S.  9,  19  S.  Ct.  77, 
4a  U.  S.  (L.  ed.)  341,  wherein  the  court 
said  that  where  a  contract  for  a  Bupply 
of  water  is  harmless  in  itself,  and  is  car- 
ried out  with  due  regard  to  the  good 
older  -of  .the  Jeity.  and  the  health  of  its 
inhabitants,  the  aid  of  ..the  police i  power 
cannot  be  invoked  to  abrogate  or  impair 


it.  Affirming  Walla  Walla  Water  Co.  f*. 
Walla  Walla,  (1894)  60  Fed.  957.  See 
also  On  oka  Water  Works,  etc.,  Co.  ©. 
Anoka,  (1901)   109  Fed.  581. 

There  is  no  implied  contract  in  an  ordi- 
nary grant  of  a  franchise,  giving  permis- 
sion to  organize  a  water  company  to  sup-  - 
ply  a  village  with  water,  that  the  grantor  - 
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will  never  do  any  act  by  which  the  value 
of  the  franchise  granted  may  in  the  future 
be  reduced.  "  Such  a  contract  would  be 
altogether  too  far-reaching  and  important 
in  its  possible  consequences  in  the  way  of 
limitation  of  the  powers  of  a  municipality, 


even  in  matters  not  immediately  con- 
nected witli  water,  to  be  left  to  implica- 
tion." Skaneateles  Waterworks  Co.  «?; 
Skaneateles,  (1902)  184  U.  S.  363,  22 
a  Ct.  400,  46  U.  S    (L.  ed.)   585. 


b.  Qbant  op  Exclusive  Privilege. —  The  right  to  dig  Tip  and  use  the 
streets  of  a  city  for  the  purpose  of  placing  pipes  and  mains  to  supply  the 
city  and  its  inhabitants  with  water  is  a  franchise  belonging  to  the  state, 
which  she  could  grant  to  such  persons  or  corporations,  and  upon  such  terms, 
as  she  deemed  best  for  the  public  interests.  And  as  the  object  to  be  attained 
was  a  public  one,  for  which  the  state  could  make  provision  by  legislative 
enactment,  the  grant  of  the  franchise  could  be  accompanied  with  such 
exclusive  privileges  to  the  grantee,  in  respect  of  the  subject  of  the  grant,  as 
in  the  judgment  of  the  legislative  department  would  best  promote  the  public 
health  and  private  property.  Such  a  grant  is  a  contract,  the  obligation  of 
which  cannot  be  impaired  by  subsequent  legislation,  or  by  a  change  in  her 
organic  law. 


New  Orleans  Water-works  Co.  v.  Rivers, 
(1885)  115  U.  S.  680,  6  S.  Ct.  273,  29 
U.  S.  (L.  ed.)  525.  See  also  St.  Tammany 
Water-Works  r.  New  Orleans  Water- 
works, (1887)  120  U.  S.  64,  7  S.  Ct.  405, 
30  U.  S.  (L.  ed.)  563,  affirming  New  Or- 
leans Water-works  Co.  v.  St.  Tammany 
Water-works  Co.,  (1882)  14  Fed.  194; 
American  Waterworks,  etc.,  Co.  v.  Home" 
Water  Co.,  (1902)  115  Fed.  179;  Little 
Falls  Electric,  etc.,  Co.  v.  Little  Falls, 
(1900)   102  Fed.  667. 

Where  a  city  granted  the  exclusive 
right  to  lay  pipes  in  the  streets  for  the 
purpose  of  supplying  water  so  long  as  a 
full  supply  of  pure  water  should  be  fur- 
nished, it  was  held  that  the  legislature 
did  not  have  the  power  to  grant  to  an- 
other corporation  £ne  same  rights,  so  long 
as  the  first  company  supplied  the  city 
with  an  abundance  of  pure  water.  Citi- 
zens' Water  Co.  v.  Bridgeport  Hydraulic 
Water  Co.,  (1887)  65  Conn.  1,  10  Atl.  170. 

To  draw  water  from  particular  stream. 
— A  grant,  under  legislative  authority,  of 
an  exclusive  privilege  for  a  term  of  years 
for  supplying  a  municipal  corporation  and 
its  people  with  water  drawn  by  means  of 
a  system  of  waterworks  from  a  particular 
stream  or  river,  does  not  prevent  the  state 
from  granting  to  other  persons  the  privi- 
lege of  supplying,  during  the  same  period, 
the  same  corporation  and  people  with 
water  drawn  in  like  manner  from  a  dif- 
ferent' stream  or  river.  Stein  p.  Bienville 
Water  Supply  Co.,  (1891)  141  U.  8.  08, 
11  S.  Ct.  892,"35  U.  S.  (L.  ed.)  «22,  affirm- 
ing (1888)   34  Fed.  145. 


To  waters  from  watershed!. —  Where  a 
statute  gives  to  a  water  company  the 
power  to  acquire  lands  and  waters  along 
watersheds,  and  requires  it  to  make  a  map 
of  the  route  adopted  and  the  land  to  be 
taken  and  file  the  same  in  the  office  of  the 
clerk  of  the  county,  and  to  give  written 
notice  to  all  occupants  of  lands  so  desig- 
nated, the  mere  filing  of  a  map  does  not 
give  to  the  company  a  vested  right  to 
exclude  the  state  from  extensive  water- 
sheds. Ramapo  Water  Co.  v.  New  York, 
(1915)  236  U.  S.  579,  35  S.  Ct.  442,  59 
U.  S.   (L.  ed.)   731. 

Grant  to  individual  to  lay  pipe  te  his 
property. —  An  exclusive  privilege  granted 
to  a  waterworks  company  of  supplying 
the  city  and  inhabitants  with  water  from 
a  particular  river  by  means  of  pipes  and 
conduits  on  or  over"  any  lands  or  Btreeta 
of  the  city,  is  a  contract  which  is  im- 
paired by  a  municipal  ordinance  of  that 
city  granting  to  an  individual  the  right 
of  way  and  privilege  to  lay  a  water  pipe 
from  that  river  through  the  streets  of  the 
city  to  his  property.  New  Orleans  Water- 
works Co.  v:  Rivers,  (1885)  115  U.  S.  674, 
6  S.  Ct.  273,  29  U.  S.  (L.  ed.)  525. 

When  privilege  not  exclusive. —  The 
grant  of  a  franchise  to  a  waterworks  com- 
pany by  a  municipal  corporation  does  not 
of  itself  raise  an  implied  contract  that  the 
grantors  will  not  do  any  act  to  interfere 
with  the  rights  granted  to  the  waterworks 
company,  and,  in  the  absence  of  the  grant 
of  an  exclusive  privilege,  none  will  he 
implied  -against  the  public,  hut  it  must 
arise;  tf  at  all,  from  some  specific  con- 
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tract  binding  upon  the  municipality. 
When  an  ordinance  granting  such  a  fran- 
chise contains  no  express  stipulation  that 
a  city  shall  not  build  a  plant  of  its  own 
to  supply  water  for  public  and  private 
purposes,  and  the  grant  is  expressly  de- 
clared not  to  be  exclusive  of  the  right  to 
contract  with  another  company,  the  erec- 
tion of  a  waterworks  system  for  the  city 
does  not  impair  the  obligation  of  any 
contract  with  the  waterworks  company. 
Helena  Water  Works  Co.  v.  Helena,  (1004) 
195  U.  S.  388,  25  S.  Ct.  40,  49  U.  S. 
(L.  ed.)  245. 

An  ordinance  granting  a  right  to  a 
water  company  for  twenty-five  years  to 
lay  and  maintain  water  pipes  for  the 
purpose  of  furnishing  the  inhabitants  of 
a  city  with  water,  does  not  create  a  mo- 
nopoly or  prevent  the  granting  of  a  simi- 
lar franchise  to  another  company.  Par- 
ticularly is  this  so  when  taken  in  connec- 
tion with  a  further  stipulation  that  the 
city  shall  not  erect  waterworks  of  its  own. 
This  provision  is  not  devoid  of  an  implica- 
tion that  it  was  intended  to  exclude  only 
competition  from  itself,  and  not  from 
other  parties  whom  it  might  choose  to 
invest  with  a  similar  franchise.  Walla 
Walla  v.  Walla  Walla  Water  Co.,  (1898) 
172  U.  S.  15,  19  S.  Ct.  77,  43  U.  S. 
(L.  ed.)  341,  affirming  Walla  Walla  Water 
Co.  v.  Walla  Walla,  (1894)  60  Fed. 
957. 


Where  no  exclusive  privilege  is  con- 
ferred by  an  Act  of  incorporation,  the  in- 
corporation of  another  company  with 
privileges  necessarily  producing  injurious 
effects  to  the  first  does  not  impair  the  con- 
tract. Rockland  Water  Co.  o.  Camden, 
etc.,  Water  Co.,  (1888)  80  Me,  544,  15 
Atl.  785,  1  L.  R.  A.  388. 

Incorporation  under  general  statute. — 
In  Matter  of  Brooklyn,  (1894)  143  N.  Y. 
596,  38  N.  E.  454,  26  L.  R.  A.  270,  it  was 
held  that  a  general  law  under  which 
water  companies  might  be  formed,  contain- 
ing nothing,  in  terms  or  by  implication, 
granting  to  a  corporation  formed  under  it 
an  exclusive  right  to  supply  a  town  or 
village  with  water,  or  precluding  other 
persons  from  forming  another  company  to 
supply  water  from  other  sources  to  the 
inhabitants  of  the  same  town  or  village, 
does  not  grant  an  exclusive  privilege 
which  entitles  it  to  such  immunity  as 
would  preclude  another  or  other  corpora- 
tions for  a  similar  object. 

Monthly  privilege  license. —  Where  an 
ordinance  has  granted  an  easement  to 
construct  and  maintain  water  supply 
works  and  to  lay  distributing  pipes  along 
the  streets,  this  is  not  a  mere  revocable 
license  and  a  subsequent  ordinance  charg- 
ing a  monthly  license  for  the  privilege 
is  invalid.  Boise  Artesian  Hot,  etc,  Co. 
v.  Boise  City,  (1913)  230  U.  S.  84,  33 
S.  Ct.  997,  57  U.  S.  (L.  ed.)  1400. 


c.  Erection  op  Competing  Municipal  Plant. — (l)When  Not  Exclusive 
of  Power  of  City. —  Where  the,  privilege  of  using  the  public  streets  and  lay- 
ing down  pipes  for  supplying  water,  subject  to  the  right  of  the  municipal 
government  to  regulate  the  charges,  has  been  accepted,  this  does  not  import 
a  contract  that  the  person  or  corporation  constructing  works  as  invited 
shall  not  be  subject  to  competition  from  the  public  source,  and  the  obliga- 
tion of  no  contract  is  impaired  by  the  establishment  of  a  competing  munici- 
pal plant. 


Madera  Water- Works  F.Madera,  (1913) 
228  U.  S.  454,  33  S.  Ct.  571,  57  U.  S. 
(L.  ed.)  915.  See  also  Knoxville  Water 
Co.  v.  Knoxville,  (1906)  200  U.  S.  22, 
26  S.  Ct.  224,  50  U.  S.  (L.  ed.)  353. 

So  strictly  are  private  persons  confined 
to  the  letter  of  their  express  grant  that  a 
contract  by  a  city  not  to  grant  to  any 
person  or  corporation  the  same  privileges 
that  it  had  given  to  the  plaintiff  was  held 
not  to  preclude  the  city  itself  from  build- 
ing water  works  of  its  own.  Knoxville 
Water  Co.  v.  Knoxville,  (1906)  200  U.  S. 
22,  35,  26  S.  Ct.  224,  50  U.  S.  (L.  ed.) 
353.  Compare  Vicksburg  r.  Vicksburg 
Waterworks  Co.,  (1906)  202  U.  S.  453,  26 


S.  Ct.  660,  50  U.  S.  (L.  ed.)  1102;  Ma- 
dera Water  Works  v.  Madera,  (1913) 
228  U.  S.  454,  33  S.  Ct.  571,  67  U.  S. 
(L.  ed.)    915. 

When  the  charter  of  a  water  company 
was  not  exclusive,  and  was  subject  to  re- 
peal, alteration,  or  amendment  at  the  will 
of  the  legislature,  no  impairment  of  the 
obligations  of  a  contract  did  or  could 
arise  from  an  Act  of  the  legislature  em- 
powering the  city  to  erect  its  own  water- 
works. Newburyport  Water  Co.  t?.  New- 
buryport,  (1904)  193  U.  S.  677,  24  S.  Ct. 
553,  48  U.  S.  (L.  ed.)  795,  reversing 
(1898)  85  Fed.  723. 
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A  water  company,  duly  authorized  by  its 
charter  to  supply  a  borough  with  water, 
and  required  by  the  charter  to  erect  a 
sufficient  number  of  fireplugs,  and  supply 
water  to  the  borough  for  the  extinguish- 
ment of  Are  without  charge,  accepted  the 
provisions  of  a  statute  which  provides 
lor  the  incorporation  of  water  companies, 
and  enacts  that  "  the  right  to  have  and 
enjoy  the  franchises  and  privileges  of 
such  incorporation  within  the  district  op 
locality  covered  by  its  charter  shall  be  an 
exclusive  one,"  etc.  It  was  held  that  the 
right  to  construct  the  waterworks  was 
exclusive  only  against  other  water  com- 
panies. The  further  provision  that  "no 
other  company  shall  be  incorporated  for 
that  purpose  until  the  said  corporation 
shall  have  from  its  earnings  realized  and 
divided  among  its  stockholders,  during 
five  years,  a  dividend  equal  to  eight  per 
centum  per  annum  upon  its  capital  stock," 
shows  that  it  was  not  intended  to  pro- 
hibit a  city  or  borough  from  providing 
its  citizens  with  water  by  means  of  works 
constructed  by  itself  from  money  in  its 
own  treasury.  Lehigh  Water  Co.'s  Ap- 
peal,  (1883)   102  Pa.  St.  527. 

Where  a  water  company  does  not  pos- 


sess an  exclusive  franchise  from  a  city, 
the  obligation  of  its  contract  is  not  im- 
paired where  the  city  subsequently  erected 
and  operates  a  water  plant  in  the  same 
territory  under  legislative  authority. 
North  Springs  Water  Co.  v.  Tacoma, 
(1899)  21  Wash.  517,  58  Pac.  773,  47 
L.  R.  A.  214. 

A  contract  between  a  municipal  cor- 
poration and  a  waterworks  company 
which  granted  the  exclusive  privilege  of 
laying  water  pipes  for  public  use  beneath 
the  surface  of  the  highways  of  the  city, 
and  by  which  it  was  agreed  that  the  con- 
tract "should  continue  in  force  for  and 
during  the  period  of  twenty  years  with 
•the  privilege  for  the  municipal  corpora-, 
tion  to  purchase  the  waterworks  on  the 
expiration  of  ten  years  by  appraisement, 
did  not  irrevocably  bind  the  city  by  an 
implied  contract  never  to  construct  and 
maintain  a  waterworks  system  of  its  own, 
and  the  city  was  not  bound  by  the  con- 
tract to  refrain  from  exercising  its  power 
to  contract  and  maintain  waterworks 
after  the  expiration  of  the  twenty-year 
period  provided  in  the  contract.  Sioux 
Falls  t?.  Farmers'  L.  &  T.  Co.,  M90** 
136  Fed.  721. 


(2)  When  Exclusive  of  Power  of  City. —  An  obligation  entered  into  by 
a  municipal  ordinance  authorizing-  a  contract  with  a  water  company,  declar- 
ing that  until  such  contract  should  be  avoided  by  a  court  of  competent 
jurisdiction,  the  city  should  not  erect,  maintain,  or  become  interested  in 
any  waterworks  except  the  works  established  by  the  company,  is  impaired 
by  a  subsequent  ordinance  providing  for  the  immediate  construction  of  a 
system  of  waterworks  by  the  city  for  the  purpose  of  supplying  the  city  and 
its  inhabitants  with  water. 


Walla  Walla  t?.  Walla  Walla  Water  Co., 
(1898)  172  U.  S.  13,  19  S.  Ct.  77,  43  U.  S. 
(L.  ed.)  341,  affirming  Walla  Walla  Water 
Co.  v.  Walla  Walla,  (1894)  60  Fed.  957. 
See  also  Monett  Electric  Light,  etc.,  Co. 
V.  Monett,  (1911)   186  Fed.  360. 

A  municipal  ordinance  giving  to  a  cor- 
poration the  exclusive  right  and  privilege 
for  the  period  of  thirty  years  of  erecting 
and  operating  a  system  of  waterworks 
would  be  impaired  by  a  special  statute, 
and  the  action  of  the  city  thereunder, 
authorizing  the  city  to  construct  and 
maintain  a  waterworks  system,  unless  the 
city  can  point  to  some  inherent  want  of 
legal  validity  in  the  contract  between  the 
city  and  the  waterworks  company,  or  to 
some  such  disregard  by  the  waterworks 
company  of  its  obligations  under  the  con- 
tract as  to  warrant  the  city  in  declaring 
itself  absolved  from  the  contract.  Vicks- 
burg  Waterworks  Co.  v.  Vi.cksburg,  (1902) 


185  TJ.  S.  65,  .22  S.  Ct.  585,  46  U.  S. 
(L.  ed.)  808.  See  also  Columbia  Ave. 
Sav.  Fund,  etc.,  Co.  t;.  Dawson,  (1903) 
130  Fed.  152.  And  see  Vicksburg  t\ 
Vicksburg  Waterworks  Co.,  (1906)  202 
U.  S.  453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.) 
1102;  Vicksburg  v.  Vicksburg  Water- 
works Co.,  (1907)  206  U.  S.  496,  27  S.  Ct. 
762,  51  U.  S.   (L.  ed.)    1155. 

When  a  municipal  corporation  •  has 
granted  to  a  waterworks  company  a  right 
to  supply  water  to  the  city  and  its  in- 
habitants through  pipes  and  mains  laid  in 
the  street  upon  the  condition  of  the  per- 
formance of  its  service  by  the  grantee,  the 
city  cannot,  prior  to  the  expiration  of  the 
term  for  which  it  contracted  for  the  sup- 
ply of  water  for  fire  protection,  directly 
revoke  the  grant  of  the  franchise  for  the 
use  of  its  streets  by  the  water  company 
or  indirectly  impair  or  destroy  the  value 
of  the  franchise  by  itself  entering  into 
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competition  with  its  grantee.  Mercantile 
Trust,  etc.,  Co.  17.  Columbus  Waterworks 
Co.,   (1903)    130  Fed.  184. 

A  grant  of  a  franchise  to  a  water  com- 
pany by  a  municipal  corporation  to  erect 
waterworks  and  lay  pipe  for  the  purpose 
of  supplying  the  inhabitants  and  town 
with  water  when  the  town  had  authority 
under  a  state  statute  to  grant  such  .a 
franchise,  or  through  itself  supply  the 
town,  was  held  to  be  such  a  contract  as 
was  within  the  protection  of  this  clause, 
the  grant  being  on  the  conditions  that 
the*  works  be  commenced  within  two 
months  and  completed  within  eighteen; 
that  the  grantees  "  shall  at  all  times  fur- 
-nish,  free  of  charge  or  cost  to  this  town, 
a  reasonable  supply  of  water  for  its  town- 
hall  building,  and  for  *  *  *  drinking 
fountains,  not  exceeding  ten;"  that  a  cer- 
tain head  of  water  should  be  guaranteed 
for  fire  hydrants;  that  the  rate  charged 
for  water  should  not  exceed  a  certain 
specified  amount;  and  that  "at  any  time 
within  twenty-five  years  from  this  day  the 
town  of  Westerly  shall  have  the  right  to 
purchase  said  works  and  pipes,  reservoirs, 
pumps,  and  other  property,  rights,  and 
appurtenances  connected,  used,  or  belong- 
ing therewith  or  thereto,  by  giving  the 
said  Westerly  Waterworks  Company, 
their  heirs,  executors,  administrators,  or 
assigns,  notice  in  writing,  one  year  in  ad- 
vance, of  its  desire  to  purchase."  A  stat- 
ute giving  power  to  construct  waterworks 
and  also  to  contract  for  the  water  supply, 
and,  as  incidental  to  such  contract,  to 
confer  certain  rights  and  exemptions  on 
the  contractors,  did  not  leave  it  com- 
petent for  the  town  to  make  a  contract 
with  this  corporation,  and  afterwards, 
without  any  default  alleged  on  the  part  of 
the  corporation,  and  in  derogation  of  the 
terms  of  the  contract,  to  construct  other 
works.  Westerly  Waterworks  t\  Westerly, 
(1896)  75  Fed.  181. 

A  municipal  ordinance  granting  the 
right  to  the  assignor  of  a  water  company 
to  lay  all  pipes  necessary  for  the  trans- 
portation of  water  for  "public  and  do- 
mestic "  purposes,  and  contracting  for  the 
rent  of  hydrants,  necessary  for  fire  protec- 
tion for  the  term  of  the  ordinance,  con- 
strued with  its  acceptance  and  the  sub- 
sequent construction  and  operation  of  the 
water  plant,  concludes  the  borough,  and  a 
statute  authorizing  the  borough  to  erect  a 
municipal  water  plant  to  supply  its  citi- 
zens with  water  for  domestic  purposes  or 
to  supply  water  for  fire  purposes,  is  void 
as  impairing  the  obligation  of  the  mu- 
nicipal contract.  Potter  County  Water 
Co.  p.  Austin,  (1903)  206  Pa.  St.  297, 
55  Atl.  991. 

Purchase  of  existing  waterworks  by  mu- 
nicipal  corporation. —  In  the  erection   of 


municipal  waterworks  by  a  village,  the 
village  is  not  compelled  to  take  the  plant 
of  a  private  existing  company,  when  the 
statute  authorizing  the  village  to  build 
and  operate  its  works  does  not  require  it 
to  take  the  plant  of  the  private  company. 
Skaneateles  Waterworks  Co.  v.  Skaneat- 
eles,  (1902)  184  U.  S.  363,  22  8.  Ct.  400, 
46  U.  S.  (L.  ed.)  585. 

A  provision  of  an  ordinance,  granting 
the  right  to  construct  waterworks,  that  at 
the  expiration  of  ten  years  after  the  com- 
pletion •thereof  the  city  should  have  the 
privilege  to  purchase  the  plant,  is  only  an 
option  and  does  not  constitute  a  contract 
that  the  city  will  take  it  or  be  allowed 
to  take  it,  and  no  obligation  is  impaired 
by  a  constitutional  amendment  subse- 
quently adopted  which  prohibits  a  city 
from  incurring  an  indebtedness  in  any 
manner  or  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  income  and 
revenue  provided  for  such  year  without 
the  assent  of  two-thirds  of  the  voters. 
Ashland  Waterworks  Co.  v.  Ashland, 
(1916)    230  Fed.  254. 

A  statute  authorized  municipal  com- 
petition in  the  matter  of  water  supply. 
A  subsequent  statute  prohibited  municipal 
competition  provided  the  water  company 
chose  to  sell  its  property  to  the  city  on 
the  terms  specified.  It  was  held  that  the 
later  Act  did  not  impair  any  water  con- 
tract which  had  been  entered  into  be- 
tween the  water  company  and  the  city. 
It  simply  gave  the  water  company  the 
option  if  it  chose  to  sell  its  property  to 
the  city  on  the  terms  specified.  The  water 
company,  if  it  so  desired,  could  have  re- 
tained its  property  and  its  contract  with 
the  city.  The  fact  that  the  commission- 
ers did  not  value  the  water  contract  in 
estimating  the  value  of  the  water  com- 
pany's property,  does  not  tend  to  prove 
that  the  statute  was  in  violation  of  the 
contract  clause  of  the  Constitution,  be- 
cause what  was  done  or  omitted  by  the 
commissioners  appointed  under  the  stat- 
ute could  not  affect  the  terms  of  the  legis- 
lative Act  itself  or  make  the  Act  uncon- 
stitutional. Newburyport  Water  Co.  r. 
Newburyport,  (1902)   113  fed.  677. 

A  Louisiana  statute  incorjiorated  the 
Commercial  Bank  of  New  Orleans,  and  by 
the  same  Act  the  legislature  conferred  on 
the  bank  the  exclusive  privilege  of  supply- 
ing the  city  of  New  Orleans  with  water 
from  the  Mississippi  river  by  means  of 
pipes,  engines,  and  other  machinery.  The 
charter  provided  that  at  the  expiration  of 
thirty-five  years  the  city  of  New  Orleans 
might  purchase  from  the  bank  its  water- 
works at  an  appraised  value,  and  the  bank 
was  at  the  time  specified  and  on  the  terms 
specified,  in  case  the  city  elected  to  pur- 
chase, required  to  sell;  and  declared  that 
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the  amount  of  the  purchase  price  should 
be  payable  in  the  bonds  of  the  city  of  New 
Orleans,  bearing  interest  at  the  rate  of 
five  per  cent,  per  annum,  payable  semi- 
annually, redeemable  in  not  less  than  ten 
nor  more  than  thirty  years.  The  power 
of  the  city  to  issue  bonds  in  payment  of 
the  purchase  money  of  the  waterworks 
waa  clearly  given  by  the  charter,  and  that 
power  was  a  provision  of  the  charter  of 
the  bank,  beneficial  to  the  bank,  and 
formed  a  part  of  the  contract  of  the  state 
with  the  l>ank.  "After  thirty-five  years 
from  the  passage  of  the  charter  have  ex- 
pired, and  the  city  has,  through. its  proper 
officers,  elected  to  purchase  the  water- 
works, an  Act  of  the  legislature  forbidding 


the  issue  of  the  bonds,  or  imposing 
onerous  conditions  upon  their  issue,  not 
in  force  at  the  date  of  the  charter  of  the 
bank,  would  be  a  direct  and  palpable  in- 
vasion of  the  chartereu  privileges  of  the 
bank.  Sala  v.  New  Orleans,  (1875)  2 
Woods  (U.  S.)  188,  21  Fed.  Caa.  No. 
12,246. 

Contract  to  purchase  waterworks. —  A 
contract  of  sale  and  purchase  between  a 
waterworks  company  and  a  city  by  which 
the  city  exercised  its  option  to  purchase 
the  waterworks,  is  not  subject  to  impair- 
ment by  subsequent  legislation.  Omaha 
Water  Co.  f>.  Omaha,  (1908)  162  Fed.  225. 


d.  Service  Connections  at  Expense  of  Company. —  Requiring  a  water- 
works company  to  make  service  connections  to  consumers  at  its  own  expense 
does  not  impair  charter  contract  rights,  where  at  the  time  the  charter  was 
granted,  under  the  settled  construction  of  the  statutes  at  the  time  the 
charter  was  granted,  the  court  had  held  that  it  was  the  duty  of  such  a  com- 
pany to  make  the  service  connections  at  its  own  cost. " 

Consumers'  Co.  t>.  Hatch,  (1012)  224  U.  S.  148,  32  S.  Ct.  466,  66  U.  S.  (L.  ed.)  703. 


6.  Regulation  op  Water  Rates. —  It  is  within  the  power  of  the  govern- 
ment to  regulate  the  prices  at  which  water  shall  be  sold  by  one  who  enjoys 
a  virtual  monopoly  of  the  sale. 


Spring  Valley  Water- Works  v.  Schott- 
ler,  (1884)  110  tf.  S.  354,  14  S.  Ct.  48,  28 
U.  S.  (L.  ed.)  454. 

An  ordinance  giving  to  a  waterworks 
company  the  "  power  and  authority  to 
make  and  enforce,  as  part  of  the  condition 
upon  which  it  will  supply  water  to  its 
consumers,  all  needful  rules  and  regula- 
tions not  inconsistent  with  the  law  or 
provisions  of  this  ordinance,"  is  not  such 
a  contract  with  the  company  as  would 
prevent  the  operation  of  an  ordinance  sub- 
sequently enacted  fixing  and  regulating 
the  prices  to  consumers  of  the  services 
afforded,  under  a  general  statute  giving 
te  such  cities  the  power  to  regulate  the 
management  and  fix  the  rates.  Owensboro 
v.  Owensboro  Waterworks  Co.,  (1903)  191 
U.  S.  358,  24  S.  Ct.  82,  48  U.  S.  (L.  ed.) 
217. 

A  state  constitution  and  the  legislation 
based  thereon  do  not,  by  giving  to  a 
board  of  supervisors  the  power  to  fix 
rates  to  be  charged  by  a  municipal  water 
company,  impair  any  contract  right  of 
the  company  because  it  had  theretofore 
the  right  to  charge  customers  such  prices 
for  Water  as  might  from  time  to  time  be 


fixed  by  a  commission  made  up  of  two 
persons  selected  by  the  company,  two  by 
the  public  authorities  of  the  locality,  and.* 
if  need  be,  a  fifth  selected  by  the  other 
four  or  by  the  sheriff  of  the  county. 
Spring  Vafley  Water  Works  V.  Schottler, 
( 1884)  110  H.  S.  351,  4  S.  Ct.  48,  28  U.  S- 
(L.  ed.)  173,  affirming  (1881)  61  Cal.  3. 
See  also  Spring  Valley  Water-Works  f>. 
Bartlett,   (1883)   16  Fed.  615. 

In  Danville  v.  Danville  Water  Co., 
(1899)  178  111.  299,  53  N.  E.  118,  it  was 
held  that  a  corporation  organized  under 
the  General  Incorporation  Act  of  Illinois 
agrees  to  submit  itself  to  such  regulations 
and  provisions  as  the  legislature  may 
deem  advisable  to  make,  under  section  9 
of  said  Act,  by  which  the  right  of  the 
legislature  to  regulate  the  rates  at  which 
water  shall  be  supplied  to  the  public  by  a 
water  company  so  organized  is  reserved; 
that  the  Act  of  June  6,  1891,  empowering 
cities  to  fix  reasonable  water  rates,  is 
constitutional  and  valid,  notwithstanding 
the  fact  that  the  city  had  theretofore  en- 
tered into  a  contract  with  a  private  cor- 
poration by  which  the  rentals  for  water 
had  been  fixed  during  the  period  of  the 
franchise;  that  the  city  had  no  power,  by 
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virtue  of  the  Act  of  April  9,  1872,  and 
section  1  of  article  10  of  the  City  and 
Village  Act,  to  bind  itself  to  the  payment 
of  a  fixed  sum  for  an  entire  period  of 
thirty  years  in  advance,  but  that  the  city 
might,  under  the  Act  of  June  6,  1891, 
make  a  reasonable  reduction  for  future 
supply. 

A  valid  contract  of  a  water  company, 
in  so  far  as  it  reserves  the  unrestrained 
right  to  establish  such  rates  for  the  sup- 
ply of  water  to  private  persons  as  the 
company  may  deem  expedient,  provided 
that  such  rates  be  general,  is  protected 
against  impairment  by  any  act  of  the 
6tate,  constitutional  or  statutory.  Santa 
Ana    Water    Co.    v.    San    Buenaventura, 

.893)  56  Fed.  345. 

Municipal  corporations  may  be  invested 
with  the  power  to  bind  themselves  by  an 
irrevocable  contract  not  to  regulate  water 
rates.  Freeport  Water  Co.  c.  Freeport, 
(1901)  180  U.  S.  587,  21  S.  Ct.  493,  45 
U.  S.   (L.  ed.)    679. 

A  municipal  corporation  may  be  au- 
thorized by  statute  not  only  to  contract 
for  a  supply  of  water  for  a  term  of  years, 
but  to  contract  for  fixed  rates  to  be  paid 
for  the  furnishing  of  the  water  by  the 
consumer  for  the  same  period  of  time. 
Birmingham  Waterworks  Co.  i\  Birming- 
ham,  (1914)   211  Fed.  497. 

An  ordinance  in  part  providing  "  That 
the  following  maximum  rates  shall  be 
annual  and  become  a  part  of  this  fran- 
chise," and  "  that  the  said  Jones,  or  his 
assigns,  shall  submit  to  the  city  council 
for  their  approval  all  rates  not  provided 
for  in  this  ordinance,"  makes  a  binding 
contract  for  the  term  of  years  stipulated. 
Wichita  Water  Co.  v.  Wichita,  (1916)  234 
Fed.  415. 

A  provision  in  a  contract  between  a 
water  company  and  a  municipal  corpora- 
tion by  which  the  company  undertook  to 
"  supply  private  consumers  with  water  at 
a  rate  not  to  exceed  five  cents  per  one 
hundred  gallons  "  does  not  contain  an  im- 
plied undertaking  on  the  part  of  the  city 
not  to  interfere  with  the  company  in  es- 
tablishing rates  within  the  contract  lim- 
its, when  the  company  was  incorporated 
under  a  general  statute  giving  the  cor- 
porate authorities  "  power  by  ordinance 
to  regulate  the  price  of  water  supplied  by 


such  company."  Knoxville  Water  Co.  ©. 
Knoxville,  (1903)  189  U.  S.  434,  23  S.  Ct. 
531,  47  U.  S.  (L.  ed.)  887,  affirming 
(1901)  107  Tenn.  647,  64  S.  W.  1075,  61 
L.   R.  A.   888. 

Contract  limit  to  power  of  municipality 
to  reduce  rate*. —  A  state  statute  giving 
water  companies  the  power  to  establish 
rates  which  should  be  subject  to  regula- 
tion by  the  board  of  supervisors,  "  but 
which  shall  not  be  reduced  by  the  super- 
visors so  low  as  to  yield  to  the  stockhold- 
ers less  than  one  and  one-half  per  cent, 
per  month  upon  the  capital  actually  in- 
vested," did  n'*  and  was  not  intended 
to  form  a  cont/jct,  but  simply  amounted 
to  the  statement  of  the  then  pleasure  of 
the  legislature,  to  so  remain  until  sub- 
sequently altered  by  it.  "  The  language 
of  this  portion  of  the  Act  applies  to  the 
boards  and  limits  their  right  of  reduction 
leaving  unhampered  the  right  of  the 
state  to  interfere  directly  or  by  authoris- 
ing the  boards  to  reduce  the  rates  below 
the  point  stated  in  the  Act."  Stanislaus 
County  v.  San  Joaquin,  etc.,  River  Canal, 
etc.,  Co.,  (1904)  192  U.  S.  208,  24  S.  Ct 
241,  48  TJ.  S.   (L.  ed.)  406. 

A  municipal  contract  with  a  water  com- 
pany "  that  the  mayor  and  common  coun- 
cil of  said  city  shall  have,  and  do  re- 
serve, the  right  to  regulate  the  water 
rates  charged  by  said  parties  of  the 
second  part,  or  their  assigns,  provided 
that  they  shall  not  so  reduce  such  water 
rates  or  90  fix  the  price  thereof  as  to  be 
less  than  those  now  charged  by  the 
parties  of  the  second  part  for  water,"  is 
a  valid  contract,  and  was  impaired  by  a 
subsequent  ordinance  reducing  the  water 
rates  below  those  so  charged.  Los  Angeles 
v.  Los  Angeles  City  Water  Co.,  (1900) 
177  U.  S.  558,  20  S.  Ct.  736,  44  U.  S. 
(L.  ed.)  886,  affirming  Los  Angeles  City 
Water  Co.  v.  Los  Angeles,  (1898)  88  Fed. 
720. 

Contracts  between  a  water  company 
and  its  consumers  are  made  by  it  subject 
to  whatever  power  the  city  possessed  to 
modify  rates,  and  a  municipal  ordinance 
modifying  rates  cannot  be  objected  to  as 
impairing  the  obligation  of  such  con* 
tracts.  Knoxville  Water  Co.  v.  Knox- 
ville. (1903)  189  U.  S.  434,  23  S.  Ct. 
531,  47  U.  S.  (L.  ed.)  887,  affirming 
(1901)  107  Tenn.  647,  64  S.  W.  1075, 
61  L.  R.  A.  888. 


19.  Of  Lighting  Companies. —  a.  In  General. —  By  the  charter  of  a  gas 
company  and  a  municipal  ordinance  assenting  to  the  use  by  a  company  of 
the  streets  for  the  purpose  of  laying  mains,  etc.,  the  company  became,  and 
was  authorized,  during  its  corporate  life,  and  as  a  part  of  its  contract  with 
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the  state,  to  manufacture  and  sell  gas  products  and  to  charge  and  collect 
reasonable  rates  for  the  gas  it  manufactured  and  sold. 


Capital  City  Gas-light  Co.  v  Des 
Moines,   (1896)    72  Fed.  382. 

A  grant  by  a  municipal  corporation, 
under  authority  of  the  statute  of  a  state, 
to  a  private  corporation  to  supply  a  city 
or  town  with  electricity  for  the  public 
use,  or  any  similar  franchise,  constitutes 
a  contract,  when  accepted  and  carried  out 
by  the  corporation,  which  is  under  the 
protection  of  both  the  state  and  national 
constitutions.  Clarksburg  Electric  Light 
Co.  t>.  Clarksburg,  (1900)  47  W.  Va.  739, 
35  S.  E.  994,  50  L.  R.  A.  142. 

Where  there  are  vested  rights  acquired 
under  an  ordinance  authorizing  a  contract 
to  be  made  between  a  gaslight  company 
and  the  city,  an  ordinance  repealing  the 
contract  ordinance  is  unconstitutional. 
Lima  Gas  Co.  v.  Lima,  (1889)  2  Ohio 
Cir.  Dec.  396. 

Specified  mode  of  laying  electric  wires. 
— A  grant  of  authority  by  a  municipal 
corporation  to  an  electrical  company  to  lay 
its  lines  under  ground  in  and  through  the 
city,  in  accordance  with  certain  specified 
plans  of  construction,  is  not  such  a  con- 
tract as  is  impaired  by  a  statute  creating 
a  board  of  subway  commissioners  whose 
duty  it  is  to  carry  out  the  provisions  of 
the  ordinances  of  the  city  and  the  prior 
Acts  of  the  legislature  relating  to  elec- 
trical lines.  People  i?.  Squire,  (1892)  145 
U.  S.  190,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.) 
666,  affirming  (18$$)  107  N.  Y.  593,  14 
N.  E.  820,  1  Am.  St.  Rep.  893. 

Rent  for  ground  occupied  by  poles. — 
Where  a  city  granted  to  a  company  the 
privilege  of  erecting  and  maintaining 
poles  in  the  streets  for  a  certain  length  of 
time,  which  privilege  was  accepted  by  the 
company  and  large  sums  of  money  were 
expended,  and  the  company,  for  a  stipu- 
lated consideration,  agreed  to  light  the 
streets  for  a  certain  definite  period  of 
time,  it  was  held  that  the  grant  consti- 
tuted a  contract  the  obligation  of  which 
could  not  be  impaired  by  compelling  the 
company  to  pay  a  rent  for  the  use  of  the 
ground  occupied  by  the  company's  poles 
during  the  period  of  the  franchise.     Hot 


Springs  Electric  Light  Co.  v.  Hot  Springs, 
(1902)   70  Ark.  300,  67  S.  W.  761. 

Exclusive  franchise. —  A  grant  of  an 
exclusive  franchise  to  manufacture  and 
distribute  gas  by  means  of  pipes  laid  in 
the  streets  of  a  city,  is  a  matter  within 
the  discretion  of  the  legislature  and  cre- 
ates a  contract  whicli  cannot  be  impaired 
by  a  grant  of  a  privilege  to  another  com- 
pany during  the  term  of  the  exclusive 
franchise.  Such  an  exclusive  franchise  is 
not  in  any  legal  sense  to  the  prejudice  of 
the  public  health  or  the  public  safety. 
It  is  none  the  less  a  contract  because  the 
manufacture  and  distribution  of  gas,  when 
not  subjected  to  proper  supervision,  may 
possibly  work  injury  to  the  public;  for 
the  grant  of  exclusive  privileges  does  not 
restrict  the  power  of  the  state,  or  of  the 
municipal  government  acting  under  au- 
thority for  that  purpose,  to  establish  and 
enforce  regulations  which  are  not  incon- 
sistent with  the  essential  rights  granted 
by  the  charter,  which  may  be  necessary 
for  the  protection  of  the  public  against 
injury  whether  arising  from  the  want  of 
due  care  in  the  conduct  of  its  business, 
or  from  an  improper  use  of  the  streets 
in  laying  gas  pipes,  or  from  the  failure 
of  the  grantee  to  furnish  gas  of  the  re- 
quired quality  and  amount.  New  Or- 
leans Gas  Co.  v.  Louisiana  Light  Co., 
(1885)  115  U.  S.  671,  6  S.  Ct.  273,  29 
U.  S.  (L.  ed.)  516,  reversing  (1882)  11 
Fed.  277.  See  also  Louisville  Gas  Co.  v. 
Citizens'  Gas-Light  Co.,  (1885)  115  U.  S. 
683,  6  S.  Ct.  265,  29  U.  S.   (L.  ed.)   510. 

Regulating  pressure  of  natural  gas. — 
An  ordinance  authorizing  persons  to  lay, 
acquire,  and  maintain  pipes  for  the  pur- 
pose of  supplying  natural  gas  to  the  city 
and  its  inhabitants,  and  properly  ac- 
cepted, constitutes  a  contract  between 
such  persons  and  the  city,  and  a  subse- 
quent ordinance  requiring  the  supply  to 
be  maintained  at  such  a  pressure  and 
regularity  throughout  the  year  as  could 
not  be  complied  with  on  account  of  the 
natural  conditions  at  the  source  of  supply 
and  the  diminishing  supply,  impairs  the 
obligation  of  the  contract  under  the 
former  ordinance.  Kansas  Citv  Gas  Co. 
v.  Kansas  City,   (1912)    198  Fed.  600. 


b.  Power  of  City  to  Erect  Lighting  Plant. — A  Missouri  statute  gives 
power  to  cities  to  construct  electrical  plants  to  "  supply  private  lights  for 
the  use  of  the  inhabitants  of  the  city,"  or  to  grant  the  right  to  do  so  "  to 
any  person  or  persons  or  corporation  "  upon  such  terms  as  might  be  pre- 
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scribed  by  ordinance.  The  grant  of  a  right  by  a  city  under  this  statute  is 
not  in  effect  a  contract  not  to  build  works  of  its  own  when  the  grant  does 
not  give  an  exclusive  privilege,  and  the  city  is  not  precluded  from  erecting 
its  own  lighting  plant. 


Joplin  v.  Southwest  Missouri  Light  Co., 
(1903)  191  U.  S.  156,  24  S.  Ct.  43,  48 
U.  S.  (L.  ed.)  127. 

When  the  grant  of  water  and  light 
franchises  are  not  exclusive  a  city  cannot 
be  enjoined  from  constructing  and  operat- 
ing a  water  plant  and  electric  light  plant 
to  supply  itself  over  and  above  the  water 
and  light  which  it  has  contracted  to  re- 
ceive from  and  pay  for  to  the  water  and 
light  company,  as  such  construction  of  a 
new  plant  would  not  release  or  affect 
its  contracts  with  the  company.  Little 
Falls  Electric,  etc.,  Co.  v.  Little  Falls, 
(1900)   102  Fed.  663. 

If  a  grant  from  a  municipal  corporation 
is  merely  a  unilateral  contract,  imposing 
no  mutual  obligations  and  undertakings 
between  the  parties,  to  be  kept  and  ob- 
served by  them  during  the  life  of  the 
franchise,  it  is  the  mere  grant  of  the 
privilege  to  erect  and  maintain,  as  best 
tne  grantee  might,  within  the  city,  its 
works,  with  no  express  or  implied  under- 
taking on  the  part  of  the  city  not  to  be- 
come its  competitor.  Southwest  Missouri 
Light  Co.  v.  Joplin,   (1900)    101  Fed.  26. 

Before  exclusive  privilege  exercised. — 
A  municipal  ordinance  giving  to  a  cor- . 
poration  the  exclusive  privilege  of  the  use 
of  the  streets  for  the  purpose  of  erecting 
poles  and  other  things  to  convey  the  elec- 
tricity necessary  for  lighting  purposes,  is 
not  impaired  by  the  city  availing  itself 
of  the  privileges  granted  by  a  statute  en- 
abling cities  and  towns  to  erect  electric 
plants,  before  the  corporation  had  exer- 
cised its  power  under  the  ordinance. 
Capital  City  Light,  etc.,  Co.  t?.  Talla- 
hassee, (1902)  186  U.  S.  401,  22  S.  Ct. 
866,  46  U.  S.  (L.  ed.)  1219,  affirming 
(1900)    42  Fla,  462,  28  So.  810. 


Contract  excluding  city  from  erecting 
plant. —  A  municipal  .corporation  under 
authority  of  statute  granted  to  certain 
designated  persons  "  in  consideration  of 
benefits  to  be  derived  therefrom,"  the 
right,  power,  privilege,  and  authority 
within  the  city,  and  in  additions  thereto, 
to  build,  erect,  operate,. and  maintain  all 
necessary  and  convenient  electric  light 
and  electric  motor  plants,  appliances, 
machinery,  and  appurtenances  for  the  gen- 
eration of  electricity,  with  proper  means 
for  maintaining  conduits  for  the  purpose 
of  furnishing  light,  heat,  motor  power, 
and  other  purposes,  for  a  period  of  twenty 
years  from  the  granting  of  the  franchise; 
giving  authority  to  use  the  streets, 
avenues,  alleys,  and  public  grounds  in 
the  city  for  laying  pipes  and  erecting 
poles  and  other  supports,  and  to  suspend 
wires  thereon,  for  the  above  purpose. 
After  imposing  certain  conditions  under 
which  the  privilege  should  be  exercised, 
the  ordinance  fixed  the  limitation  for 
charges  to  be  allowed  for  furnishing  such 
lights.  It  was  held  that  the  grant  con- 
stituted a  contract,  the  obligation  of 
which  would  be  impaired  by  the  erection 
and  operation  by  the  city  of  a  competing 
plant.  The  grant  was  given  "  in  consid- 
eration of  the  benefits  to  be  derived " 
from  the  construction  and  erection  of  the 
plant  by  the  grantee,  and  compelled  it  to 
go  to  work  within  a  giyen  number  of  days 
and  to  complete  its  work  within  a  given 
time;  to  so  erect  its  poles  and  string 
its  wires  as  to  furnish  the  streets  of  the 
city  with  electric  lights  if  the  city  should 
demand  and  contract  therefor;  it  re- 
quired the  company  to  keep  and  maintain 
a  light,  free  of  expense,  at  a  given  place 
for  lighting  a  railroad  crossing;  and  it 
invited  the  company  to  put  its  money 
into  this  plant  and  become  the  holder  of 
property  in  the  city.  Southwest  Missouri 
Light  Co.  v.  Joplin,  (1900)   101  Fed.  25. 


e.  Regulation  of  Lighting  Rates. —  The  power  of  a  municipality  to 
contract  away  its  right  to  fix  reasonable  gas  rates  must  be  conferred  by 
express  legislative  grant  and  is  not  possessed  by  doubtful  construction  of 
statutes. 


Wyandotte  County  Gas  Co.  v.  Kansas, 
H914)  231  U.  S.  622,  34  S.  Ct.  226, 
68  U.  S.   (L.  ed.)  404. 


Any  contracts  which  a  gas  company 
had  outstanding  with  its  customers  were 
necessarily  made  by  it  subject  to  what- 
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ever   power   the   city   had   to   modify   or 
change    the   rates   to  be   charged  by   it. 


Portland  Ry.,  Light,  etc,  Co.  v.  Portland, 
(1912)  200  Fed.  153. 


Effect  of  discount  clause. —  An  ordinance  under  which  a  gas  light  company 
was  granted  a  renewal  of  its  franchise,  which  provides  that  "  In  considera- 
tion of  the  privileges  herein  granted  to  said  company  it  shall  furnish  to  the 
inhabitants  of  said  city  gas  for  lighting  at  a  price  not  to  exceed  $1.80  per 
thousand  feet,  and  20  cents  per  thousand  cubic  feet  discount  if  consumers 
pay  on  or  before  the  10th  of  each  month  after  consumption,"  etc.,  creates 
no  contract  on  the  part  of  the  city  that  the  price  shall  be  kept  high  enough 
to  allow  a  discount  for  prompt  payment. 

Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  (1912)  223  U.  S.  655,  32  S.  Ct.  389, 
66  U.  S.  (L.  ed.)  594. 


20.  Of  Telegraph  and  Telephone  Companies.— a.  In  General.— An 
ordinance  of  a  municipal  corporation  granting  a  telephone  company  the 
right  to  use  its  streets  for  the  erection  of  poles  and  overhead  lines,  under 
conditions  as  to  permits  and  directions  as  to  where  the  same  shall  be  placed, 
when  accepted  and  acted  upon  by  the  company,  is  a  contract  which  the 
municipality  cannot  unreasonably  or  arbitrarily  repeal  or  amend  so  as  to 
impair  rights  acquired  under  it. 


Northwestern  Telephone  Exch.  Co.  v. 
Minneapolis,  (1900)  81  Minn.  140,  83 
N.  W.  527,  86  N.  W.  60,  53  L.  R.  A.  175. 
See  Pomona  v.  Sunset  Telephone,  etc.,  Co., 
(1912)  224  U.  S.  330,  32  S.  Ct.  477,  56 
U.  S.  (L.  ed.)   788. 

A  city  passed  an  ordinance  granting 
the  right  for  a  term  of  years  to  use  the 
water  and  water  system  of  the  city  to 
produce  power  to  generate  electricity,  and 
the  right  to  lay  conduits,  to  erect  poles, 
to  string  wires,  and  to  maintain  and 
operate  them  in  its  streets  during  this 
term,  on  condition  that  the  grantees  would 
return  the  water  to  the  system  un- 
diminished in  flow,  and  without  pollu- 
tion; that  they  would  do  nothing  to  im- 
pair the  efficiency  of  the  water  system; 
that  they  would  complete  the  driving  of 
a  tunnel  through  a  spur  of  a  mountain 
for  the  city  for  the  purpose  of  enlarging 
its  water  system  and  its  supply  of  water; 
that  they  would  carry  its  telegraph  and 
telephone  wires  in  their  conduits  and  on 
their  poles  and  would  furnish  the  city 
with  a  certain  amount  of  electric  power 
and  certain  electric  lights  free  of  cost, 
and  with  others  at  a  fixed  price  during 
the  term  of  the  grant;  and  that  at  the 
end  of  the  term  they  would  vest  in  the 
city  the  ownership  of  a  certain  pipe  line 
and  any  electrical  plant  they  had  then 


constructed  to  supply  the  electric  lights. 
It  was  held  that  after  the  acceptance  of 
the  ordinance  by  the  grantees  and  pros- 
ecution of  the  work  for  several  months, 
such  a  contract  existed  that  its  obliga- 
tion was  impaired  by  an  ordinance  which 
in  terms  repealed  the  ordinance  granting 
the  right.  Pikes  Peak  Power  Co.  v. 
Colorado  Springs,    (1900)    105  Fed.   1. 

When,  under  a  statute  providing  that 
any  person  may  construct  a  telephone 
line  along  streets,  and  may  erect  the 
necessary  fixtures  therefor,  a  telephone 
company  has  accepted  the  privilege  and 
has  invested  large  sums  in  establishing 
lines  and  exchanges,  this  is  a  contract 
right  and  cannot  be  impaired  by  the  en- 
forcement of  an  ordinance  declaring  that 
"  It  shall  be  unlawful  for  any  person  or 
corporation  to  operate  a  telephone  plant 
in  the  city  of  Keokuk,  without  a  fran- 
chise granted  by  said  city."  Iowa  Tele- 
plane  Co.  v.  Keokuk,  (1915)  226  Fed.  82. 

Mere  reservation  of  control  of  streets. 
—  Where  an  ordinance  has  granted  the 
right  to  occupy  streets  with  poles  and 
wires,  a  provision  therein  that  "  this 
ordinance  may  be  altered  or  amended  as 
the  necessities  of  the  city  may  demand/' 
is  no  more  than  a  reservation  of  the  police 
control  of  the  streets,  and  of  the  mode 
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and  manner  of  placing  and  maintaining 
the  poles  and  wires,  incident  to  the  un- 
abridgeable  police  power  of  the  city.  It 
does  not  reserve  any  right  to  revoke  or 
repeal    the    ordinance,    or    to    affect    the 


rights  therein  granted.  Owen&boro  c. 
Cumberland  Telephone,  etc.,  Co.,  (1913) 
230  U.  S.  58,  33  S.  Ct.  988,  67  U.  S. 
(L.  ed.)    " 


b.  Regulation  of  Rates. — As  applicable  to  a  telephone  company,  the  rule 
has  been  stated  that  the  state  may  authorize  one  of  its  municipal  corpora- 
tions to  establish  by  an  inviolable  contract  the  rates  to  be  charged  by  a 
public  service  corporation  (or  natural  person)  for  a  definite  term,  not 
grossly  unreasonable  in  point  of  time,  and  that  the  effect  of  such  a  contract 
is  to  suspend,  during  the  life  of  the  contract,  the  governmental  power  of 
fixing  and  regulating  the  rates.  Clear  authority  from  the  legislature  is 
needed  to  enable  a  city  to  make  such  a  contract. 


Home  Telephone,  etc.,  Co.  v.  Los  An- 
geles, (1908)  211  U.  S.  265,  29  S.  Ct. 
50,  53  U.  S.  (L.  ed.)  176,  in  which  case 
it  was  held  that  a  charter  giving  to  the 
council  the  power  "  by  ordinance  .  .  . 
to  regulate  telephone  service  and  the  use 
of  telephones  within  the  city,  .  .  .  and 
to  fix  and  determine  the  charges  for  tele- 
phones and  telephone  service  and  connec- 
tions," gave  ample  authority  to  exercise 
the  governmental  power  of  reguluting 
charges,  but  was  no  authority  to  enter 


into  a  contract  to  abandon  the  govern- 
mental power  itself." 

A  municipal  ordinance  which  limits  the 
right  of  a  telephone  company  to  charge 
for  service  by  fixing  maximum  rates, 
but  does  not  expressly  grant  any  right 
to  charge  certain  rates  does  not  consti- 
tute a  contract  the  obligation  of  which 
is  impaired  by  a  subsequent  ordinance 
regulating  the  rates.  Home  Telephone, 
etc.,  Co.  v.  Los  Angeles,  (1907)  155  Fed. 
554. 


21.  Of  Insurance  Companies. —  An  insurance  corporation  is  subject  to 
such  reasonable  regulations,  in  respect  to  the  general  conduct  of  its  affairs, 
as  the  legislature  may,  from  time  to  time,  prescribe,  which  do  not  materially 
interfere  with  or  obstruct  the  substantial  enjoyment  of  the  privileges  the 
state  has  granted,  and  serve  only  to  secure  the  ends  for  which  the  corpora- 
iton  was  created. 


Chicago  L.  Ins.  Co.  v.  Needles,  (1885) 
113  U.  S.  580,  5  S.  Ct.  681,  28  U.  S. 
(L.  ed.)  1084. 

On  the  death  of  the  insured,  the  bene- 
ficiaries of  insurance  in  a  benevolent  so- 
ciety take  a  vested  interest  in  the  certifi- 
cate under  the  law  in  effect  at  the  time 
of  his  death,  and  the  repeal,  subsequent 
to  his  death,  of  a  statute  requiring  amend- 
ments to  by-laws  to  be  attached  to  the 
certificate,  did  not "  affect  the  rights  of 
the  beneficiaries.  Supreme  Council  Cath- 
olic Knights  of  America  v.  Logsdon, 
(1915)    183  Ind.   183,  108  N.  E.  687. 

A  change  in  the  plan  of  insurance  car- 
ried on  by  a  mutual  insurance  company 
from  the  assessment  to  the  legal  reserve, 
flat  premium  plan  of  "  old  line "  insur- 
ance,  made  in  accordance  with  the  pro- 


visions of  a  state  statute,  does  not  im- 
pair the  obligation  of  the  contract  of  a 
certificate  holder.  Wright  v.  Minnesota 
Mut.  L.  Ins.  Co.,  (1904)  193  U.  S.  662, 
24  S.  Ct.  549,  48  U.  S.  (L.  ed.)  830, 
wherein  the  court  said:  "It  is  not  every 
change  in  the  charter  or  articles  of  as- 
sociation of  a  corporation  that  will  work 
such  a  departure  from  the  purposes  of 
its  creation  as  to  forfeit  obligations  in- 
curred to  it  or  prevent  the  carrying  on 
of  the  modified  business.  A  radical  de- 
parture affecting  substantial  rights  may 
release  those  who  had  come  into  the  cor- 
poration on  the  basis  of  its  original 
charter."  See  also  Polk  v.  Mutual  Re- 
serve Fund  L.  Assoc.,  (1907)  207  U.  S. 
310,  28  S.  Ct.  65,  52  U.  S.   (L.  ed.)   222. 

The  act  of  reincorporating  an  insurance 
association,  by  which  a  different  name  it 
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assumed  and  a  new  plan  of  insurance 
adopted  under  a  general  state  law  by 
which  any  domestic  insurance  corpora- 
tion is  authorized  to  amend  its  charter 
in  whole  or  in  part,  does  not  impair  the 
contract  rights  of  the  policyholders,  as 
they  became  members  of  the  association 
pursuant  to  the  contract  which,  in  terms, 
was  controlled  by  the  laws  of  the  state, 
and  presumably  had  full  knowledge  of  the 
right  of  the  association  to  change  its 
plan  of  operation.  Polk  v.  Mutual  Re- 
serve Fund  L.  Assoc,  (1905)  137  Fed. 
277. 

Changes  made  under  authority  of  stat- 
utes from  the  assessment  plan  of  insur- 
ance to  the  payment  of  level  premiums, 
do  not  impair  the  obligation  of  contracts 
which  were  executed  before  the  changes 
were  made,  when  there  has  been  no  re- 
pudiation of  those  contracts,  nor  is  the 
company  authorized  to  alter  in  any  way 
the  terms  of  the  contract  then  in  force. 
A  member  of  the  assessment  insurance 
company  is  not  entitled  to  have  the  com- 
pany go  forward  soliciting  members  under 
the  old  plan  of  investment  insurance,  and 
its  failure  to  do  so  is  not  an  impairment 
of  its  contract.  Iversen  0.  Minnesota 
Mut.  L.  Ins.  Co.,  (1902)    137  Fed.  271. 

A  statute  limiting  the  amount  of  com- 
pensation or  commissions  which  an  insur- 
ance company  may  allow  for  securing  new 
business  cannot  be  construed  as  applicable 
to  contracts  between  the  insurance  com- 
pany and  an  agency  which  had  been  en- 
tered into  before  the  enactment  of  the 
statute.  Boswell  v.  Securitv  Mut.  Life 
Ins.  Co.,  (1908)  193  N.  Y.  465,  86  N.  B. 
532,  19  L.  R.  A.   (N.  S.)  946. 

Regulating  insolvent  companies. —  An 
insurance  company,  and  its  policy  holders, 
has  no  such  contract  with  the  state  as 
is  impaired  by  state  statutes  —  without 
any  express  reservation  to  that  end  hav- 
ing been  made  in  the  charter  of  the  com- 
pany —  subjecting  it  to  certain  regula- 
tions and  compelling  it  to  cease  business 
when  the  circumstances  set  forth  in  the 
statute  are  fully  established.  Chicago  L. 
Ins.  Co.  v.  Needles,  (1886)  113  U.  S.  583, 
5  S.  Ct.  681,  28  U.  S.  (L.  ed.)  1084. 
See  also  Ward  v.  Farwell,  (1881)  97  111. 
693;  Republic  L.  Ins.  Co.  v.  Swigert, 
(1890)  136  111.  150,  25  N.  E.  680,  12 
L.  R.  A.  328;  Chicago  L.  Ins.  Co.  tf. 
Auditor,   (1881)    101  111.  82. 

Requiring  notice  to  policy  holder  to  re- 
new.—  A  state  statute  which,  for  the 
benefit  of  the  insured,  provided  that  the 
stipulations  of  a  term  contract  in  respect 
to  the  termination  of  the  policy  upon  the 
failure  to  renew  it,  should  not  be  enforced 
unless  notice  of  a  certain  character  had 
previously  been  given  to  the  insurer,  does 
not  become  part  of   the  policy   contract, 


and  an  alteration,  amendment,  or  repeal 
of  such  a  statute  does  not  impair  the 
obligation  of  any  existing  contract.  Ros- 
en planter  v.  Provident  Sav.  L.  Assur. 
Soc,  (1899)  96  Fed.  727,  affirming 
(1899)  91  Fed.  728,  in  which  opinion  the 
court  said  that  the  statute  "  was  only  a 
statutory  regulation  for  the  government 
of  insurance  companies,  compelling  them 
to  give  notice,  as  required  by  the  Act, 
of  the  nonpayment  of  premiums,  before 
they  would  be  allowed  to  declare  a  policy 
forfeited  according  to  its  stipulations.  It 
was  a  regulation  that  the  legislature  had 
a  right  to  make.  It  was  a  beneficent 
regulation  for  the  relief  against  a  for- 
feiture created  under  the  contract,  which 
it  was  entirely  competent  for  the  legis- 
lature to  withdraw,  alter,  or  amend,  as 
to  it  might  seem  best." 

Effect  of  suicide. —  The  provision  in  a 
policy  of  insurance  that  it  should  be- 
come null  and  void  if  the  assured  took 
his  own  life,  either  sane  or  insane,  is 
protected  by  this  clause  from  the  opera- 
tion of  a  statute  which  provides  that,  in 
suits  on  life  insurance  policies  issued  by 
companies  doing  business  in  that  state  it 
should  be  no  defense  that  the  insured 
committed  suicide,  and  that  "  any  stipu- 
lation in  the  policy  to  the  contrary  shall 
be  void."  Mights  Templars',  etc.,  L. 
Indemnity  Co.  v.  Jarman,  (1900)  104 
Fed.  638,  affirmed  without  passing  on  the 
constitutional  question,  (1902)  187  U.  S. 
197,  23  S.  Ct.  108,  47  U.  S.   (L.  ed.)    139. 

Conditions  to  be  printed  in  certain  type. 
—  A  Virginia  statute,  which  provides  that 
the  conditions  of  an  insurance  policy 
shall  be  printed  in  type  as  large  as  or 
larger  than  that  commonly  known  as 
"long  primer,"  or  be  written  with  pen 
and  ink  in  or  on  the  policy,  does  not  im- 
pair the  obligation  of  a  contract.  Dupuy 
f.  Delaware  Ins.  Co.,  (1894)  63  Fed.  689. 

Fire  policy  considered  liquidated  de- 
mand.—  A  statute  of  Texas  which  pro- 
vided that  "  a  fire  insurance  policy,  in 
case  of  a  total  loss  by  fire  of  property 
insured,  shall  be  held  and  considered  to 
be  a  liquidated  demand  against  the  com- 
pany for  the  full  amount  of  such  policy; 
provided  that  the  provisions  of  this  ar- 
ticle shall  not  apply  to  personal  prop- 
erty," was  held  not  to  be  unconstitutional 
as  impairing  the  obligation  of  contracts. 
In  reference  to  a  foreign  corporation, 
voluntarily  placing  itself  under  the  juris- 
diction of  the  laws  of  Texas,  it  was  not 
compelled  to  enter  the  state  of  Texas  to 
solicit  and  obtain  business,  but  when  it 
has  done  so  it  cannot  complain  that  it  is 
compelled  to  comply  with  the  laws.  No 
contract  between  it  and  the  state  has 
been  impaired,  for  it  was  notified  of  what 
would  be  required  of  it,  and  has  assented 
to  it,  and  the  proposition  that  its  rights 
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are  being  impaired  because  it  cannot  vio- 
late the  laws  of  Texas  is  a  proposition 
that  meets  of  no  approval  by  either  fed- 
eral or  state  courts.  Phoenix  Ins.  Co.  v. 
Levy,  (1895)  12  Tex.  Civ.  App.  46,  33 
S.  W.  992. 

Controlling  remedies  against  company. 

— "  An  Act  in  relation  to  life  and  casu- 
alty insurance  companies,  associations, 
and  societies  organized  under  the  laws  of 
this  state,"  which  provides  that  "  no 
order,  judgment,  or  decree,  providing  for 
an  accounting  or  enjoining,  restraining, 
or  interfering  with  the  prosecution  of  the 
business  of  any  life  or  casualty 
insurance  company,  association,  or  so- 
ciety of  this  state,  or  appointing  a  tem- 
porary or  permanent  receiver  thereof, 
shall' be  made  or  granted  otherwise  than 
upon  the  application  of  the  attorney-gen- 
eral, on  his  own  motion  or  after  his  ap- 
proval of  a  request  in  writing  of  the 
superintendent  of  the  insurance  depart- 
ment, except  in  an  action  by  a  judgment 
creditor,  or  in  proceedings  supplementary 
to  execution,"  was  held  not  to  be  uncon- 
stitutional as  impairing  the  obligation 
of  a  contract.  The  Act  furnishes  a 
remedy,  and  does  not  impair  the  obliga- 
tion of  the  contract  of  the  policy  holder 
or  member.  Swan  t?.  Mutual  Reserve 
Fund  L.  Assoc,  (1898)  155  N.  Y.  19, 
49  N.  E.  258,  affirming  (1897)  20  App. 
Div.  255,  64  N.  Y.  S.  841. 

Limiting  contract  liability. —  The  pro- 
vision in  the  charter  of  the  Southern 
Mutual  Insurance  Company,  which  was 
granted  by  the  legislature  of  Georgia -in 
1847,  so  restricting  the  company  that  it 
cannot  insure  property  for  more  than 
three-fourths  of  its  value,  was  neither 
literally  nor  in  substance  an  inviolable 
contract  between  the  state  and  the  com- 
pany to  the  effect  that  the  latter  should 
never,  by  reason  of  subsequent  legisla- 
tion, be  made  liable  for  the  full  value  of 
property  insured  under  one  of  its  policies. 
Word  I?.  Southern  Mut.  Ins.  Co.,  (1900) 
112  Ga.  585,  37  S.  E.  897. 

Place  of  bringing  suit. —  The  provision 
in  the  charter  of  an  insurance  company 
which  limits  a  suit  on  the  policy  to  the 
county  where  the  company  is  located,  per- 
tains merely  to  the  remedy,  and  may  be 
changed  by  a  general  law  upon  the  sub- 
ject. Sanders  r.  Hillsborough  Ins.  Co., 
(1862)  44  N.  H.  238. 

Regulating  distribution  of  proceeds. — A 

Missouri  statute  in  reference  to  insolvent 
insurance  companies  in  the  hands  of  the 
superintendent  of  insurance,  provided  that 
"  if  any  company  of  this  state  shall, 
under  the  requirements  of  any  law  of  an- 
other state  or  foreign  government,  have 
on  deposit,  in  such  other  state  or  foreign 


government,  securities,  upon  which  the 
citizens  or  residents  of  such  state  or  gov- 
ernment have,  by  virtue  of  its  laws,  a 
lien,  claim,  or  right,  prior  or  superior 
to  that  of  the  citizens  or  residents  of  other 
states,  then  no  citizen  or  resident  of  the 
state  or  country  in  which  such  deposit 
is  held  shall  be  entitled  to  share  the  dis- 
tribution of  the  proceeds  of  the  deposits  or 
other  asset 8  in  this  state,  until  the  amount 
deposited  in  such  other  state  or  country 
shall  be  deducted  from  the  claims  of  the 
persona  who,  by  the  laws  of  such  state 
or  country,  hold  such  prior  or  superior 
lien,  and  until  the  other  policy  claimants 
and  creditors  of  said  company  shall  have 
received  from  the  proceeds  of  deposits  or 
other  assets  an  equal  per  centum  upon 
their  claims."  The  statute  was  held  to 
be  constitutional.  Matter  of  Life  Assoc, 
of  America,  (1886)  91  Mo.  177,  3  S.  W. 
833. 

A  South  Dakota  statute  which  provided 
that  "  the  avails  of  any  policy  or  policies 
of  insurance  heretofore  or  hereafter  issued 
upon  the  life  of  any  person,  and  payable 
upon  the  death  of  such  person  to  the 
order,  assigns,  estate,  executors  or  ad- 
ministrators of  the  insured,  and  not  as- 
signed to  any  other  person,  shall,  if  the 
insured  in  such  policy  at  the  time  of 
death  reside  or  resided  in  this  state  and 
leave  or  left  surviving  a  widow  or  hus- 
band or  any  minor  child,  to  an  amount 
mot  exceeding  in  the  aggregate  the  sum 
of  five  thousand  dollars,  mure  to  the 
separate  use  of  such  widow  or  husband 
or  minor  child  or  children  or  both,  as  the 
case  may  be,  independently  of  the  cred- 
itors of  such  deceased,  and  to  such 
amount  shall  not  in  any  action  or  pro- 
ceeding legal  or  equitable  be  sufficient  to 
the  payment  of  any  debt  of  such  de- 
cedent," was  held  to  be  unconstitutional. 
Skinner  v.  Holt,  (1896)  9  S.  D.  427,  69 
N.  W.  595,  62  Am.  St.  Rep.  878. 

Prohibiting  assignment  or  subrogation 
of  liability  to  insurer.— A  statute  declar- 
ing that  every  railroad  company  shall  be 
liable  for  all  damages  by  fire  that  is  set 
out  by  operating  such  road,  but  provid- 
ing that  "the  liability  herein  imposed 
shall  inure  solely  in  favor  of  the 
owner  or  mortgagee  of  the  property  so 
damaged  or  destroyed  by  fire;  and  the 
same  shall  not  pass  by  assignment  or  sub- 
rogation to  any  insurance  company  that 
has  written  to  policy  thereon,"  is  invalid 
as  to  previous  contract  of  insurance 
whereby  the  insured  agreed,  in  the  event 
the  insurer  paid  a  loss  from  fire  caused 
by  the  operation  of  a  railroad,  that  he 
would  to  the  extent  of  the  loss  paid 
assign  his  right  against  the  railway  com- 
pany to  the  insurer.  British-America 
Assur.  Co.  t.  Colorado,  etc.,  R.  Co.,  (1912) 
52  Colo.  589,  125  Pac.  508,  1135,  41 
L.  R.  A.   (N.  S.)    1202. 
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Penalizing  failure  to  pay  loss, —  A  statute  which  authorizes  the  recovery 
of  a  penalty  against  an  insurance  company  for  failure  to  pay  a  loss,  when  it 
is  "  made  to  appear  to  the  court  or  jury  trying  the  case  that  the  refusal  to 
pay  said  loss  was  not  in  good  faith,"  and  that  such  refusal  inflicted  "  addi- 
tional expense,  loss,  or  injury  "  upon  the  policy  holder,  and  it  is  this  further 
expense,  loss,  or  injury  that  measures  the  amount  to  be  allowed,  which  is 
not  to  exceed  twenty-five  per  cent,  of  the  liability  on  the  policy,  does  not 
impair  rights  secured  by  the  contract  of  insurance. 

Supreme  Ruling,  etc.  v.  Snyder,  (1913)  tiff  of  damages  and  attorney's  fees  in 
227  U.  S.  497,  33  S.  Ct.  292,  57  U.  S.  case  of  vexatious  delay,  by  the  insurer 
(L.  ed.)  611.  in  paying  the  amount  due  does  not  violate 

§   10  art.   1  of  the  constitution.     Barber 

A  statute  permitting  in  an  action  on  t\  Hartford  L.  Ins.  Co.,  (1916)  269  Mo. 
an  insurance  policy  the  recovery  by  plain-       21,  187  S.  W.  867. 

22.  Of  Banking  Companies. —  a.  In  General. —  Every  valuable  privilege 
given  by  the  charter  of  a  bank,  and  which  conduced  to  an  acceptance  of  it 
and  an  organization  under  it,  is  a  contract  which  cannot  be  changed  by  the 
legislature,  where  the  power  to  do  so  is  not  reserved  in  the  charter.  The 
rate  of  discount,  the  duration  of  the  charter,  the  specific  tax  agreed  to  be 
paid,  and  other  provisions  essentially  connected  with  the  franchise,  and 
necessary  to  the  business  of  the  bank,  cannot,  without  its  consent,  become  a 
subject  for  legislative  action. 

Piqua  Branch  of  State  Bank  v.  Knoop,  of  any  action   upon   any  such  note,  bill 

(1853)    16  How.  380,  14  U.  S.    (L.  ed.)  receivable,  or  other  evidence  of  debt,  that 

977,  reversing  (1853)  1  Ohio  St.  603,  over-  the  same  was  transferred,  the  same  shall 

ruling  State  t*.  Commercial  Bank,  (1835)  abate   upon   the   plea  of   the  defendant," 

7  Ohio   (pt.  i.)    125.  impaired  the  obligation  of  the  contract  by 

the  state  with  the  bank  and  of  a  eon- 
Prohibiting  transfer  of  evidence  of  debt.  tract  by  the  maker  of  a  note  with  the 
—  A  bank  charter  provided  that  the  bank  '  bank  made  prior  to  the  passage  of  the 
"shall  be  capable  and  able,  in  law,  to  Act.  Planters1  Bank  i\  Sharp,  (1848)  6 
have,  possess,  receive,  retain,  and  enjoy,  How.  319,  12  U.  S.  (L.  ed.)  447;  Jemison 
to  themselves  and  their  successors,  lands,  t\  Planters',  etc.,  Bank,  (1853)  23  Ala. 
rents,  tenements,  hereditaments,  goods,  168.  But  see  Williams  v.  Planters  Bank, 
chattels,  and  effects,  of  what  kind  soever,  (1845)  12  Rob.  (La.)  125;  Hyde  V. 
nature,  and  quality,  not  exceeding  in  the  Planters  Bank,  (1844)  8  Rob.  (La.)  416. 
whole  six   millions   of   dollars,   including 

the  capital  stock  of  said  bank,  and  the  Authorizing  suits  on  notes. —  A  state 
same  to  grant,  demise,  alien,  or  dispose  statute  authorizing  suits  on  notes  made 
of,  for  the  good  of  said  bank/'  and  gave  payable  to  the  cashier  of  a  bank  to  be 
power  also  "  to  receive  money  on  deposit,  brought  in  the  name  of  the  bank,  does  not 
and  pay  away  the  same  free  of  expense,  impair  the  obligation  of  contracts  as  re- 
discount bills  of  exchange  and  notes,  with  gards  contracts  made  prior  to  its  passage, 
two  or  more  good  and  sufficient  names  The  law  is  strictly  remedial.  It  in  no 
thereon,  or  secured  by  a  deposit  of  bank  respect  affects  the  obligation  of  the  Con- 
or other  public  stock,  and  to  make  loans  tract.  Neither  the  manner  nor  the  time 
to  citizens  of  the  states  in  the  nature  of  of  payment  is  changed.  The  bank  being 
discount  on  real  property,  secured  by  the  holder  of  the  note,  and  having  a 
mortgage."  It  was  held  that  a  statute  financial  interest  in  it,  is  authorized  by 
declaring  that  "  it  shall  not  be  lawful  for  the  statute  to  sue  in  its  own  name.  This 
any  bank  in  this  state  to  transfer  by  in-  is  nothing  more  than  carrying  out  the 
dorsement  or  otherwise  any  note;  bill  re-  contract  according  to  its  original  intend- 
ceivable,  or  other  evidence  of  debt;  and  if  ment.  Crawford  t>.  Branch  Sank,  (1849) 
it  shall  appear  in  evidence,  upon  the  trial  7  How.  282,  12  U.  S.   (L.  ed.)   700. 
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Personal  liability  of  directors. —  By  a 
itate  statute  the  directors  of  a  bank  were 
made  personally  liable  for  the  debts  of  the 
institution  should  it  become  insolvent 
after  exhausting  its  effects.  An  amenda- 
tory law  making  them  personally  re- 
sponsible in  the  first  instance  was  held 
not  to  impair  the  obligation  of  anv  con- 
tract. If  the  amendatory  law  made  the 
defendants  liable  for  a  debt,  on  grounds' 
which  existed  before  its  passage,  and  on 
which,  as  the  law  stood,  they  were  not 
liable,  there  would  be  great  force  in  the 
objection.  It  would  then  appear  that  the 
law  attempted  to  create  a  liability  which 
did  not  before  exist.  Falconer  e."  Camp- 
bell, (1840)  2  McLean  (U.  S.)  195,  8  Fed. 
Cas.  Xo.  4.620. 

Regulating  place  of  payment  of  bills,— 

The  provision  in  the  Massachusetts  stat- 
utes of  1816,  ch.  91,  that  no  bank  shall 
issue  any  bills  payable  at  any  other  place 
than  the  bank  for  any  sum  not  exceeding 
one  hundred  dollars,  was  held  not  to  be 
unconstitutional  as  applied  to  banks  in- 
corporated before  the  passage  of  the  stat- 
ute. Dedham  Bank  r.  Chickering,  (1826) 
4  Pick.   (Mass.)   314. 

Regulating  payment  of  debts  due  banks, 

—  A  Virginia  Act  of  the  general  assembly 
sitting  at  Richmond,  passed  March  3, 
1864,  which  provided  "  that  it  shall  be 
lawful  for  any  person,  body,  politic  or 
corporate,  who  may  be  indebted  to  any  of 
the  branch  banks  of  this  state,  and  un- 
able, because  of  the  presence  of  the  public 
enemy,  to  discharge  said  indebtedness  at 
the  office  of  said  branch  bank,  to  deposit 
in  the  mother  bank  thereof,  if  within  the 
lines  of  the  Confederate  armies,  the 
amount  represented  to  be  due  said  branch 
bank,  and  the  said  mother  bank  is  hereby 
authorized  to  receive,  at  its  discretion, 
said  amount,  and  give  a  receipt  to  the 
party  paying  the  same;  and  such  payment 
shall  be  held  as  a  discharge,  to  the  extent 
thereof,  of  said  indebtedness:  Provided, 
etc.:  *  *  *  And  provided,  further,  that 
the  provisions  of  this  Act  shall  be  appli- 
cable in  case  of  any  mother  bank  within 
the  enemy's  lines;  in  which  case  such  pay- 
ment may  be  made  to  any  branch  thereof 
within  our  Lnes,  in  like  manner  and  with 
like  effect  and  limitations  as  are  above 
provided,"  was  held  to  be  unconstitutional 
in  reference  to  debts  contracted  before  its 
passage.  Old  Dominion  Bank  v.  McVeigh, 
(1871)    20  Gratt.    (Va.)    457. 

Payment  of  debts  due  bank  in  bank 
bills. —  Where  it  was  contended  that  an 
Act  of  the  legislature  of  Vermont,  enabling 
debtors  of  the  Vermont  State  Bank  to  pay 
their  debts  in  bills  of  the  bank,  was  re- 
pugnant to  the  Constitution  of  the  United 
States,  the  court  was  of  the  opinion  that 
the  states  were  not  prohibited  from  enact- 


ing laws  for  the  set-off  of  mutual  debts, 
and  that  the  Act  of  Vermont  was  of  that 
description,  which  could  be  considered  not 
only  as  a  law  authorizing  a  party  to  make 
a  set-off  in  bills  of  the  bank,  but  as  an 
agreement  on  the  part  of  the  bank  to 
receive  the  bills  in  payment  of  debts  due 
to  the  bank.  Vermont  State  Bank  o. 
Porter,  (1812)  6  Day  (Conn.)  316. 

An  Act  of  North  Carolina  which  author- 
ised the  defendants  in  judgments  obtained 
by  banks  chartered  by  the  state  upon  a 
note  given  to  or  a  contract  made  with  the 
bank  or  its  officers,  to  liquidate  the  same 
with  the  bills  of  the  bank,  was  held  to  be 
constitutional.  Exchange  Bank  r.  Tiddy, 
(1872)  67  N.  C.  169. 

Notes  payable  in  discharge  of  execu- 
tors.—  A  statute  which  provided  that 
"  when  suit  is  brought  by  a  bank,  or  by 
assignees  for  its  benefit,  the  sheriff  shall 
receive  the  notes  of  the  bank  in  discharge 
of  the  judgment,"  the  true  intent  and 
meaning  of  which  was  declared  by  the 
subsequent  statute  to  be  "  to  entitle  every 
debtor  of  a  bank  or  banker  to  pay  such 
debt  in  the  notes  of  the  bank  or  banker, 
against  such  bank  or  banker  or  the  as- 
signee of  either,  whether  such  bank  or 
banker  retains  an  interest  in  the  same  or 
has  parted  with  all  interest  therein,"  was 
held  to  be  unconstitutional  as  to  contracts 
entered  into  prior  to  the  passage  of  this 
Act.  The  Constitution  gives  to  every 
holder  of  the  evidence  of  a  debt  a  right 
to  demand  gold  or  silver,  but  the  above 
Act  declares  that  such  debt  may  be  paid  in 
bank  notes.  If  this  law  had  existed  when 
the  contract  was  entered  into  there  would 
have  been  no  objection  to  it.  Dundas  r. 
Bowler,  (1844)  3  McLean  (U.  S.)  397, 
8  Fed.  Cas.  No.  4,141. 

Tax-receivable  notes. —  A  provision  in 
the  charter  of  a  bank  "  that  the  bills  or 
notes  of  said  corporation  originally  made 
payable,  or  which  shall  have  become  pay- 
able on  demand  in  gold  or  silver  coin, 
shall  be  receivable  at  the  treasury  of  this 
state,  and  by  all  tax  collectors  and  other 
public  officers,  in  all  payments  for  taxes, 
and  other  moneys  due  to  the  state,"  was, 
until  withdrawn  by  the  state,  a  contract 
between  the  state  and  every  note-holder  of 
the  bank,  obliging  the  state  to  receive  the 
notes. for  taxes.  Ihe  guarantee  contained 
in  the  statute  is  in  no  sense  a  personal 
one,  but  attaches  to  the  note.  Furman  u. 
Nichol,  (1868)  8  Wall.  45,  19  U.  S.  (L. 
ed.)  370,  reversing  (1866)  3  Coldw. 
(Tenn.)    432. 

In  State  v.  Sneed,  (1876)  9  Baxt 
(Tenn.)  472,  it  was  held  that  no  obliga- 
tion existed  on  the  part  of  the  state  gov- 
ernmenf  of  Tennessee  to  receive  notes  of 
the  bank  issued  after  the  inauguration  of 
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the  rebel  state  government,  in  payment  of 
taxes.  Although,  as  between  the  bank  and 
the  holders,  the  notes  were  valid  and  pro- 
tected from  impairment;  yet  the  provi- 
sions of  the  charter  of  the  Bank  of  Ten- 
nessee to  the  effect  that  "  the  bills  or  notes 
of  the  said  corporation,  originally  made 
payable,  or  which  shall  have  become  pay- 
able on  demand,  in  gold  or  silver  coin, 
shall  be  receivable  at  the  treasury  of  the 
state,  and  by  all  tax  collectors  or  other 
public  officers,  in  all  payments  for  taxes 
or  other  moneys  due  the  state,"  could  only 
have  been  operative  upon  the  bills  or  notes 
emitted  during  the  existence  of  the  illegal 
state  government  through  the  re-enact- 
ment or  tacit  recognition  thereof,  by  such 
state  government,  which  had  not  power  to 
commit  the  state  to  the  terms  of  the  con- 
tract imposed  thereby  for  a  period  longer 
than  its  own  existence.  Consequently,  the 
restored  state  government  had  the  power 
to  repudiate  these  notes,  so  far  as  its  li- 
ability to  take  them  for  taxes  was  con- 
cerned, since  the  guarantee  of  the  illegal 
state  government  was  not  under  the  pro- 
tection of  the  United  States  Constitution. 

Resumption  of  specie  payments. —  The 
charter  of  the  Bank  of  the  United  States 
was  held  to  be  a  contract  between  the 
state  and  its  stockholders,  and  the  reso- 
lutions of  the  state  legislature  providing 
for  the  resumption  of  specie  payments 
by  the  banks  could  not  apply  to  the  bank 
without  the  consent  of  the  stockholders. 
Com.  9.  U.  S.  Bank,  (1841)  2  Ashm.  (Pa.) 
349. 

A  charter  is  a  contract,  and  the  Act  of 
1821  declaring  the  charter  of  the  Tom- 
beckbee  Bank  liable  to  forfeiture  for  a 
failure  to  pay  specie  on  demand  for  its 
notes,  is  not  binding  on  and  cannot  affect 
the  bank;  as  it  amounts  to  an  alteration 
of  the  terms  of  the  contract,  without  the 
consent  of  the  bank.  State  t\  Tombeckbee 
Bank,   (1829)   2  Stew.   (Ala.)   30. 

Exemption  from  forfeiture  of  charters. 
— A  statute  which  promised  to  banks  an 
exemption  from  all  forfeitures  of  charter, 
on  the  part  of  the  state,  upon  making  a 
loan  to  the  state,  when  accepted  by  a  bank 
and  the  loan  paid  into  the  state  treasury, 
constituted  a  contract  between  the  state 
and  the  bank  which  could  not  be  impaired 
until  provision  should  be  made  to  repay 
the  loan.  Long  v.  Farmers'  Bank,  (1842) 
1  Pa.  L.  J.  Rep.  284,  2  Pa.  L.  J.  230. 

Dissolving  banking  associations. —  A 
statute  declaring  it  to  be  unlawful  "  for 
any  association  of  persons  who  then  were, 
or  thereafter  might  be,  connected  for  the 
purpose  of  banking,  and  who  were  not 
incorporated  by  law,  to  make,  utter,  or 
issue  any  bills  or  notes  in  the  nature  of 
bank  notes;  to  loan  any  sum  of  money 
upon  actual  or  accommodation  notes:  to 


receive  any  sum  of  money  in  the  nature 
of  deposits ;  or  to  do  or  perform  any  other 
net  which  an  incorporated  banking  com- 
pany may  lawfully  do,'1  was  held  to  be 
valid  as  to  an  association  formed  under 
a  statute  providing  that  if  any  associa- 
tion of  citizens  should  thereafter  be 
formed  for  the  purpose  of  banking,  every 
member  thereof  should  be  individually  and 
personally  liable  for  the  debts  of  the  as- 
sociation. Myers  v.  Irwin,  (1816)  2 
S.  &  R.   (Pa.)  368. 

Regulating  proceedings  for  violation  of 
charters. —  The  provisions  of  the  Mi«.si«- 
sippi  Act  of  1843,  entitled  an  Act  "  pre- 
scribing the  mode  of  proceeding  against 
incorporated  banks,  for  a  violation  of 
their  franchises;"  which  provided  that 
when  a  judgment  of  forfeiture  is  entered 
against  a  bank  in  proceedings  under  that 
Act,  its  debtors  shall  not  merely  be  re- 
leased from  their  debts  and  liabilities,  but 
that  the  court  rendering  such  judgment 
shall  appoint  one  or  more  trustees,  4<  to 
take  charge  of  the  books  and  assets  of  the 
bank,  to  sue  for  and  collect  all  debts  due 
it,  to  sell  all  its  property,  and  apply  the 
same  as  might  be  thereafter  directed  by 
law  to  the  payment  of  its  debts,"  do  not 
impair  the  obligation  of  the  contracts  of 
the  debtors  of  the  bank,  and  are  in  all 
respects  constitutional.  Nevitt  v.  Port 
Gibson  Bank,  (1846)  6  Smed.  &  M. 
(Miss.)   513. 

The  provision  in  the  Act  prescribing  the 
mode  of  proceeding  against  incorporated 
banks  for  a  violation  of  their  charter, 
which  authorizes,  upon  the  filing  of  an 
information  against  any  bank,  an  injunc- 
tion to  issue  restraining  all  persons  from 
the  collection  of  any  demands  claimed  by 
such  bank  or  their  agents  or  assignees  or 
other  persons,  does  not  impair  the  obliga- 
tion of  any  contract  between  such  bank 
and  the  state,  and  is  not  a  violation  of  the 
Constitution  of  the  United  States.  Com- 
mercial Bank  t;.  State,  (1845)  4  Smed. 
&  M.   (Miss.)   439. 

Appointment  of  receiver.—  The  Acts  of 
Georgia  of  1832  and  1833,  authorizing  the 
governor  to  appoint  a  receiver  to  take 
charge  of  the  assets  of  the  Bank  of  Macon, 
and  clothing  him  with  power  to  maintain 
all  suits  at  law  and  in  equity,  were  con- 
stitutional. Cary  v.  Giles,  (1851)  9  Ga. 
253. 

The  Oeoriga  Act  of  1840,  which  pro- 
vided for  the  appointment  of  a  receiver 
to  take  charge  of  the  assets  of  the  banks 
where  the  charters  thereof  may  be  declared 
forfeited  by  judicial  proceedings,  and  the 
several  Acts  amendatory  thereof,  were 
held  not  to  impair  the  rights  of  the  debtor 
to  the  bank.  The  statute  being  remedial, 
it  was  constitutional.  Hall  t\  Carey, 
(1848)  5  Ga.  239. 
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Restoring  common-law  remedy. — A  stat- 
ute which,  after  a  bank  has  been  dissolved 
and  its  notes  invalidated  for  failing  to 
pay  the  commonwealth  six  per  cent,  on  the 
last  dividend,  restores  the  bank,  legalizes 
a  note  which  was  before  illegal  and  void, 
and  makes  it  ts  effectual,  to  all  intents 
and  purposes,  as  if  the  omission  of  the 
bank  to  pay  the  commonwealth  the  six 
per  cent,  on  their  dividend  has  never  ex- 
isted, is  not  void.  Bleakney  v.  Farmers', 
etc.,  Bank,  (1827)  17  S.  &  R.  (Pa.)  64. 
See  also  Heaa  v.  Wert*,  (1818)  4S.&R, 
(Pa.)  366. 

Method  of  distributing  savings  bank 
assets  among  depositors. —  The  charter  of 
a  bank  provided  that  "  said  corporation 
shall  be  located  in  the  city  of  Nashua; 
shall  be  capable  of  receiving,  from  any 
person  or  persons  disposed  to  enjoy  the 
advantages  of  said  Bavings  bank,  any  de- 
posit or  deposits  of  money,  and  to  use, 
manage,  and  improve  the  same  for  the 


benefit  and  best  advantage  of  the  person 
or  persons  by  and  for  whom  the  same 
shall  be  deposited  respectively;  and  the 
net  income  and  profits  of  all  deposits  of 
money  received  by  said  corporation  shall 
be  paid  out  and  distributed  in  just  pro- 
portions among  the  several  persons  by  and 
for  whom  the  said  deposits  have  been 
made.'1  By  the  law  in  existence  at  the 
time  of  making  deposits,  the  depositor 
was  to  bear  his  just  proportion  of  the 
losses,  and  a  subsequent  statute  merely 
providing  a  new  way  of  getting  at  the 
just  share  of  such  depositor  in  the  losses 
of  the  bank  does  not  impair  the  obliga- 
tion of  his  contract.  Simpson  v.  City 
Sav.  Bank,  (1876)  56  N.  H.  470. 

A  statute  requiring  old  deposits  to  be 
paid  to  the  state  treasurer,  which  have 
been  in  savings  banks  for  twenty  years  or 
more,  is  valid.  Greenough  p.  People's 
Sav.  Bank,  (1915)  38  R.  I.  100,  94  Atl. 
706. 


b.  Taxation  op  Banks. — A  general  banking  law,  providing  that  each 
banking  company  under  the  Act,  or  accepting  thereof,  and  complying  with 
its  provisions,  should,  semi-annually,  on  the  day  designated  for  declaring 
dividends,  set  off  to  the  state  six  per  cent,  pn  the  profits,  deducting  there- 
from the  expenses  and  ascertained  losses  of  the  company  for  the  six  months 
next  preceding,  which  sum  or  amount  so  set  off  should  be  in  lieu  of  all 
taxes  to  which  the  company,  or  the  stockholders  therein,  would  otherwise 
be  subject,  was  held  to  give  to  a  bank  organized  under  the  statute,  and 
the  stockholders  therein,  a  contract  right  of  exemption  from  liability  for 
taxation  at  a  higher  rate  than  prescribed  by  the  above  statute ;  and  a  tax 
law  passed  later  than  the  organization  of  the  bank,  under  which  a  higher 
tax  was  assessed  on  the  bank  than  was  stipulated  in  its  charter,  impaired 
the  obligation  of  the  contract.  The  provision  was  not  a  legislative  com- 
mand nor  a  rule  of  taxation  until  changed,  but  a  contract  stipulating 
against  any  change,  from  the  nature  of  the  language  used  and  the  circum- 
stances under  which  it  was  adopted. 


Piqua  Branch  of  State  Bank  v.  Knoop, 
(1863)  16  How.  377,  14  U.  S.  (L.  ed.) 
977,  reversing  (1853)  1  Ohio  St.  003, 
overruling  State  v.  Commercial  Bank, 
(1835)  7  Ohio  (pt.  i.)  125).  See  also 
Ohio  L.  Ins.,  etc.,  Co.  v.  Debolt.  (1853) 
16  How.  416,  14  U.  S.  (L.  ed.)  997; 
Dodge  v.  Woolsey,  (1855)  18  How.  331,  15 
U.  S.  (L.  ed.)  401;  Mechanics',  etc.,  Bank 
v  Debolt,  (1855)  18  How.  380,  15  U.  S. 
(L.  ed.)  458,  reversing  (1853)  1  Ohio 
St.  592.  But  see  Exchange  Bank  v.  Hines, 
(1853)  3  Ohio  St.  1;  Debolt  r.  Ohio  L. 
Ins.,  etc.,  Co.,  (1853)   1  Ohio  St.  563. 


Tax  on  capital  atock. — A  charter  of  a 
bank  giving  the  ordinary  powers  which 
are  supposed  to  be  necessary  for  the  usual 
objects  of  such  association/  is  a  contract, 
but  contains  no  obligation  which  is  im- 
paired by  a  law  which  enacts  that  then 
shall  be  paid  for  the  use  of  the  state,  by 
each  and  every  bank  within  the  state  ex- 
cept the  Bank  of  the  United  Statea,  the 
sum  of  fifty  cents  on  each  and  every  thou- 
sand dollars  of  the  capital  stock  actually 
paid  in.  Providence  Bank  v.  Billings, 
(1830)  4  Pet.  558,  7  U.  S.   (L.  ed.)  939. 
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Tax  on  bank  deposits. — A  statute  re- 
quiring banks  to  pay  a  tax  on  deposits 
and  authorizing  the  bank  to  charge  the 
amount  paid  against  the  deposit,  does  not 
interfere  with  existing  contracts.  Clement 
Nat.  Bank  c.  Vermont,  (1913)  231  U.  S. 
120,  34  S.  Ct.  31,  58  U.  S.   (L.  ed.)   147. 

Changing  date  of  assessment  of  bank 
for  taxation. — A  statute  changing  the  date 


a  bank  should  report  its  property  for 
assessment,  and  providing  that  the  lien 
of  assessment,  as  of  that  date,  should  fol- 
low the  property  in  the  possession  of  a 
vendee,  does  not  impair  the  obligation 
of  any  contract  right  set  up  under  pre- 
vious statutes  respecting  the  assessment 
of  the  bank.  Kentucky  Bank  i\  Kentucky, 
(1907)  207  U.  S.  258,  28  S.  Ct.  82,  52 
U.  S.   (L.  ed.)    197. 


23.  Of  Turnpike  Companies. —  When  a  turnpike  company  is  incorpo- 
rated and  authorized  to  erect  and  maintain  a  toll  house  and  gate,  and  to 
take  toll  thereat,  with  no  reservation  of  right  in  the  legislature  to  interfere, 
a  statute  requiring  the  company  to  remove  the  same  altogether  from  its 
road  is  void. 


Atty.-Gen.  v.  Germantown,  etc.,  Turn- 
pike Road,  (1867)   55  Pa.  St.  466. 

When  the  grant  is  not  by  its  terms  ex- 
clusive, the  legislature  is  not  precluded 
from  granting  a  similar  freedom  of  erect- 
ing a  rival  way  or  structure,  the  result 
of  which  may  be  to  greatly  impair,  or 
even  totaUy  destroy,  the  value  of  the 
former  grant,  and  such  damage  is  not  a 
taking  of  the  former  franchise  which  en- 
titled its  owner  to  compensation,  itydes 
Ferry  Turnpike  Co.  t\  Davidson  County, 
(1891)   91  Tenn.  291,  18  S.  W.  626. 

Where  there  has  been  a  legislative  grant 
to  a  private  corporation  to  erect  a  bridge, 
turnpike,  or  other  public  convenience, 
which  is  not  in  its  terms  exclusive,  there 
is  no  constitutional  obligation  on  the  leg- 
islature,—  however  strong  a  moral  one 
there  may  be, —  not  to  grant  to  a  second 
corporation  the  right  to  erect  another 
bridge,  or  turnpike,  for  a  similar  pur- 
pose, to  be  constructed  so  near  the  former 
as  greatly  to  impair,  or  even  to  destroy, 
the  value  of  the  former;  and  this,  with- 
out making  compensation  to  the  first  cor- 
poration for  the  consequential  injury. 
White  River  Turnpike  Co.  t>.  Vermont 
Cent.  R.  Co.,   (1849)   21  Vt.  690. 

It  is  not  an  open  question  whether  a 
new  road,  canal,  or  bridge  materially  di- 
verting travel  or  business  from  an  old 
one  under  a  prior  charter,  is  therefore 
unconstitutional  or  to  be  suppressed.  New 
facilities  for  public  accommodation  must 
be  created  as  they  are  needed.  The  legis- 
lature, or  subordinate  tribunals  by  the 
legislature  intrusted  with  the  discretion, 
must  judge  wisely  and  fairly  on  the  sub- 
ject -,  and  here  we  must  leave  this  discre- 
tion. Salem,  etc.,  Turnpike  Co.  v.  Lyme, 
(1847)    18  Conn.  451. 

Where  the  charter  of  a  turnpike  com- 
pany provided  that  it  should  not  be  law- 


ful to  open  or  establish  any  other  road  so 
near  as  to  injure  or  prejudice  the  interest 
of  the  company,  it  was  held  that  the  pro- 
vision in  the  charter  which  was  granted 
prior  to  the  Tennessee  constitution  of 
1870,  constituted  a  contract  protected  by 
the  constitutional  provision.  Nashville, 
etc.,  Turnpike  Co.  v.  Davidson  County, 
(1900)    106  Tenn.  258,  61  S.  W.  68. 

Authorizing  competing  railroad. — A 
turnpike  company  was  chartered  for  the 
construction  of  a  road,  and  after  it  had 
constructed  the  road,  and  was  in  full 
exercise  of  its  franchise,  the  legislature 
incorporated  another  company  with  au- 
thority to  make  a  railroad  having  the 
same  termini  and  occupying  the  same  line 
of  travel.  Suit  was  instituted  against 
the  railroad  company  for  injury  resulting 
from  the  operation  of  the  latter  company, 
but  the  court  decided  against  the  plain- 
tiff, which  decision  was  affirmed.  Wash- 
ington, etc.,  Turnpike  Road  v.  Baltimore, 
etc.,  R.  Co.,  (1839)  10  Gill  A  J.  (Md.) 
892. 

Regulation  of  rates  of  tolL — Where  the 
charter  of  a  turnpike  company  provided 
that  "  it  shall  be  lawful  for  the  president 
and  managers  *  *  *  to  collect  and 
receive  of  and  from  all  and  every  person 
or  persons  using  said  road  the  tolls 
and  rates  hereinafter  mentioned,  and  to 
stop  any  person  riding,  leading,  or  driv- 
ing any  horse,  etc.,  *  *  *  until  they 
shall  have  paid  toll  agreeably  to  the  fol- 
lowing rates,  to  wit:  For  every  twenty 
head  of  sheep,  hogs,  or  other  small  stock, 
six  and  a  fourth  cents,"  etc.,  it  was  held 
that  a  contract  was  not  created  which  pre- 
vented the  state  from  regulating  the  rates 
of  toll  in  the  future.  Winchester,  etc., 
Turnpike  Road  Co.  v.  Croxton,  (1896)  98 
Ky.  739,  34  S.  W.  518,  33  L.  R.  A.  177. 

A  turnpike  company,  incorporated  in 
1798,  was  authorized  to  make  a  road  from 
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New  Haven  to  Derby,  and  to  take  these 
among  other  tolls,  viz.,  on  every  pleasure 
four-wheeled  carriage,  twenty-five  cents; 
on  every  mail  stage,  six  cents,  two  mills; 
on  every  other  stage,  twenty-five  cents. 
In  1828  P.  made  a  contract  with  the  post- 
master-general to  transport  the  mail  of 
the  United  States  from  New  Haven  to 
Derby  and  back,  three  times  a  week;  and 
in  pursuance  of  such  contract  he  regularly 
carried  the  mail  in  a  stagecoach  on  said 
road,  it  being  the  most  convenient  route 
from  New  Haven  to  Derby.  In  May, 
1829,  the  turnpike  company  made  appli- 
cation to  the  general  assembly,  without 
notice  to  P.,  for  liberty  to  collect  the  same 
toll  on  mail  carriages  as  on  other  car- 
riages of  the  same  description,  stating  the 
tolls  granted  by  its  charter,  and  averring 
that  "  a  mistake  was  evidently  made  in 
recording  the  bill  in  form  or  in  some 
other  manner,  in  regard  to  the  sum  al- 
lowed for  a  mail  stage."  The  general  as- 
sembly passed  an  Act,  bv  the  terms  of 
which  the  company  was  allowed  to  col- 
lect the  same  toll  on  carriages,  which 
carry  a  mail  on  said  road,  as  it  was  al- 
lowed by  its  charter  to  collect  on  other 
carriages  of  the  same  description."  In 
May,  1832,  P.,  petitioned  the  general  as- 
sembly for  a  repeal  of  this  Act;  and  cited 
in  the  turnpike  company.  The  general 
assembly  found  that  the  application  of 
the  turnpike  company  was  unknown  to 
P.;  that  the  fact  of  his  running  a  mail 
stage  on  said  road,  under  a  contract  with 
the  postmaster-general,  was  not  communi- 
cated to  the  general  assembly  by  the  turn- 
pike company,  though  it  was  well  known 
to  that  company  and  to  its  agent;  and 
that  the  rate  of  toll  upon  mail  carriages 
was  originally  established  to  encourage  the 
transportation  of  the  mail  in  carriages; 
and  thereupon  passed  an  Act  repealing 
and  annulling  the  Act  of  1829.  In  as- 
sumpsit by  the  turnpike  company  against 
P.,  for  tolls  accruing  after  the  Act  of 
1829,  at  the  rate  allowed  by  that  Act, 
it  was  held  that  the  Act  of  1829  was  a 
grant,  as  contradistinguished  from  a  mere 
license,  and  consequently  was  a  contract 
within  the  Constitution  of  the  United 
States,  art.  1,  sec.  10;  that  a  considera- 
tion was  not  necessary  to  render  the  grant 
inviolable;  that  if  otherwise,  this  being 
a,  modification  of  the  original  grant,  it 
was  not  without  consideration;  that,  con- 
sequently, it  was  unaffected  by  the  Act  of 
1832,  and  the  plaintiffs  were  entitled  to 
recover  the  tolls  demanded.  Derby  Turn- 
pike Co.  v.  Parks,   (1835)    10  Conn.  522. 

Requiring  persons  attending  funerals  to 
pass  free. —  The  charter  of  a  turnpike 
company  conferred  the  right,  among  other 
things,  to  stop  persons  riding,  leading, 
or  driving  any  horses,  sulky,  chaise,  phae- 
ton, cart,  wagon,  or  other  carriage  of 
burthen  or  pleasure  until  they  should  hav* 


paid  the  tolls  and  rates  by  the  Act  au- 
thorized to  be  charged.  It  was  held  that 
a  statute  which  enacted  that  all  persons 
going  to  and  returning  from  funerals, 
whether  by  carriage  or  otherwise,  should 
pass  free  of  all  tolls,  was  invalid.  Phil- 
adelphia, etc.,  Turnpike  Co.  v.  Gartland, 
(1866)  6  Phila.  (Pa.)  129,  23  Leg.  Int. 
(Pa.)   132. 

Turnpike  inspectors. — An  Act  of  the 
state  of  Vermont  which  authorized  the  ap- 
pointment of  turnpike  inspectors  was  held 
not  to  be  unconstitutional  because  it  af- 
fected existing  grants.  State  t\  Bosworth, 
(1841)    13  Vt.  402. 

Failing  to   keep  road   in  good   repair. 

—  By  the  Act  incorporating  a  turnpike 
company  the  only  penalty  or  forfeiture 
incurred  for  failing  to  keep  the  road  it- 
good  and  sufficient  repair  was  that  the 
toll  gates  should  be  thrown  and  kept  open 
until  the  road  was  put  in  good  repair.  It 
was  held  that  this  provision  was  a  part  * 
of  the  company's  contract  with  the  state, 
and  that  different  and  more  onerous  terms 
imposed  by  a  subsequent  Act  could  not  be 
constitutionally  imposed  by  the  legisla- 
ture. Habersham,  etc.,  Turnpike  Co.  v. 
Taylor,    (1884)    73  Ga.  552. 

Where  an  Alabama  Act  authorized  the 
toll  gates  of  any  plank  road  company  to 
be  thrown  open,  on  the  report  of  com- 
missioners appointed  by  the  Probate  Court 
that  such  road  was  out  of  repair,  it  was 
held  that  the  Act  was,  as  to  the  Central 
Plank-Road  Company,  unconstitutional 
and  void,  because  it  impaired  the  obliga- 
tion of  the  contract  between  the  company 
and  the  state,  and  took  away  the  vested 
franchise  of  the  company  without  com- 
pensation, without  trial  by  jury,  and  with- 
out due  process  of  law.  Powell  v.  Sam- 
mons,   (1858)    31  Ala.  552. 

Restricting  right  to  sell  property. — A 
turnpike  road  company  was  granted  power 
under  its  charter  to  acquire  the  fee  sim- 
ple-title  to  lands  for  toll -house  purposes, 
and  to  sell  them  to  whomsoever  would 
buy.  Subsequently  the  legislature  passed 
an  Act  which  restricted  the  sale  of  the 
land  to  a  certain  designated  person.  It 
was  held  that  the  latter  Act  was  uncon- 
stitutional in  so  far  as  applied  to  this 
companv.  Foster  v.  Frankfort,  etc.,  Turn- 
pike Road  Co.,  (Ky.  1901)   65  S.  W.  840. 

Assessments  on  land  for  construction. — 
Where  the  general  statutes  of  Indiana 
authorized  assessment  to  be  made  on  lands 
for  the  construction  of  plank,  macadam- 
ized, and  gravel  roads,  it  was  held  that 
no  contract  was  created  between  the  state 
and  the  companies;  and  an  Act  subse- 
quently passed  which  repealed  the  stat- 
ute authorizing  the  i"f»kiF*g  of  the  assess- 
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ments,  etc.,  and  divesting  the  land  from 
the  lien,  was  held  to  be  constitutional. 
Marion  Tp.  Gravel  Road  Co.  t>.  Sleeth, 
(1876)  53  Ind.  40.  In  this  case  the 
court  said:  "We  fail  to  find  the  es- 
sential elements  of  a  contract  between  the 
state  and  a  company  in  the  legislation  in 
question  and  the  acts  of  the.  company 
thereunder.  This  was  a  general  statute. 
The  state  did  not  agree  not  to  repeal  it, 
but,  on  the  contrary,  expressly  reserved 
the  right  to  alter,  amend,  or  repeal  the 
law  under  which  such  companies  are  or- 
ganized, whenever  it  should  be  deemed  con- 
ducive to  the  public  good.  1  G.  &  H.  480, 
sec.  24.  The  Act  authorizing  these  as- 
sessments is,  in  substance,  only  an  amend- 
ment of  the  Act  of  1852,  under  which  the 
company  was  organized.  It  conferred 
upon  the  company  additional  rights  and 
powers  not  given  by  the  original  Act." 

Requiring  gates  to  be  moved.— Where 


an  Act  sought  to  require  a  turnpike  com- 
pany, whose  gates  had  been  located  ac- 
cording to  the  charter,  to  set  back  its 
first  gate  at  least  two  miles  from  the  cor- 
porate limits  of  a  town  which  had  grown 
up  at  the  terminus  of  the  road,  and  the 
second  gate  at  least  five  miles  from  the 
first,  under  the  penalty,  on  failure,  of  for- 
feiting all  right  to  demand  tolls,  it  was 
held  unconstitutional  and  void.  White's 
Creek  Turnpike  Co.  v.  Davidson  County, 
(1877)    3  Tenn.   Ch.   396. 

Manner  of  enforcing  rights  of  the  state. 
— In  Habersham,  etc.,  Turnpike  Co.  v. 
Taylor,  (1884)  73  Ga,  552,  it  was  held 
that  it  was  competent  for  the  legislature 
to  change  the  law,  as  it  existed  at  the 
time  of  the  chartering  of  a  turnpike  com- 
pany, as  to  the  manner  of  enforcing  the 
rights  of  the  state,  and  the  party  in  whose 
name  the  proceedings  should  be  had. 


24.  Of  Bridge  Companies  —  a.  Grant  of  Franchise. —  The  mere  grant  of 
the  ordinary  faculties  of  a  corporation  for  the  purpose  of  building  a  bridge 
and  establishing  certain  rights  of  toll  which  the  company  arc  authorized 
to  take,  does  not  give  such  exclusive  rights  as  are  impaired  by  the  grant  of 
authority  to  another  company  to  erect  another  bridge  in  close  proximity 
to  the  first  one,  whose  income  would  be  totally  destroyed  by  making  such 
new  bridge. 


Charles  River  Bridge  v.  Warren  Bridge, 
(1837)  11  Pet.  548,  0  U.  S.  (L.  ed.)  773, 
affirming  (1829)  7  Pick.  (Mass.)  344. 
See  also  Illinois,  etc.,  Canal  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (1853)  14  111.  314; 
Mohawk  Bridge  Co.  v.  Utica,  etc.,  R.  Co., 
(1837)  6  Paige  (N.  Y.)  554.  See  also 
Thompson  v.  New  York,  etc.,  R.  Co., 
(1846)    3  Sandf.  Ch.   (N.  Y.)   625. 

It  is  competent  for  the  legislature,  after 


granting  a  franchise  to  one  person  or  cor- 
poration, which  affects  the  rights  of  the 
public,  to  grant  a  similar  franchise  to 
another  person  or  corporation,  the  use  of 
which  shall  impair  or  even  destroy  the 
value  of  the  first  franchise,  although  the 
right  so  to  do  may  not  be  reserved  in  the 
first  grant;  unless  the  right  so  to  do  is 
expressly  prohibited  by  the  first  grant. 
Ft.  Plain  Bridge  Co.  v.  Smith,  (1864)  30 
N.  Y.  44. 


J.  Grant  of  Exclusive  Privilege. —  The  charter  of  a  bridge  company 
providing  "  that  it  shall  not  be  lawful  for  any  person  or  persons  to  erect 
any  bridge,  or  establish  any  ferry  across  the  said  west  and  east  branches 
of  the  Delaware  river,  within  two  miles  either  above  or  below  the  bridges, 
to  be  erected  and  maintained  in  pursuance  of  this  Act,"  was  a  covenant 
with  the  company  that  they  should  be  free  from  competition  within  the 
prescribed  limits,  and  such  obligation  on  the  part  of  the  state  included  a 
free  bridge  as  well  as  a  toll  bridge. 


Binghamton  Bridge  Co.,  (1865)  3  Wall. 

78,    18    U.    S.     (L.    ed.)     137,    reversing 

Chenango     Bridge     Co.     c.     Binghamton 

Bridge  Co.,  (1863)  27  N.  Y.  87.    See  also 

10  F.  S.  A.—  35 


Enfield  Toll  Bridge  Co.  v.  Hartford,  etc., 
R.  Co.,  (1845)  17  Conn.  40;  Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  (1834) 
7  N.  H.  35. 
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Harvard  College  possessed  by  grant 
from  the  state  of  Massachusetts  an  exclu- 
sive ferry  franchise.  The  corporation 
was  chartered  by  the  name  of  "  The  Pro- 
prietors of  the  Charles  River  Bridge," 
for  the  purpose  of  erecting  a  bridge  in  the 
place  where  the  ferry  was  then  kept. 
Under  this  charter  the  company  were  em- 
powered to  erect  a  bridge  in  the  place 
where  the  ferry  was  then  kept,  certain 
tolls  were  granted,  and  the  charter  was 
limited  to  forty  years  from  the  first 
opening  of  the  bridge  for  passengers;  and 
from  the  time  the  toll  commenced  until 
the  expiration  of  this  term  the  company 
were  to  pay  two  hundred  pounds  annually 
to  Harvard  College.  It  was  held  that  the 
bridge  company  did  not  succeed  to  the 
exclusive  rights  under  the  ferry  franchise, 
and  that  no  contract  with  the  bridge 
company  was  impaired  by  a  grant  of 
authority  to  another  company  to  build 
another  bridge  near  by.  Charles  River 
Bridge  v.  Warren  Bridge,  (1837)  11  Pet. 
427,  9  U.  S.  (L.  ed.)  773,  affirming 
(1829)  7  Pick.  (Mass.)  344. 

A  New  Jersey  statute  authorized  com- 
missioners to  fix  suitable  sites  for  build- 
ing bridges  over  the  rivers  Passaic  and 
Hackensack,  and  to  cause  to  be  erected  a 
bridge  over  each  river,  with  a  right  to 
take  toll  from  classes  of  persons  and 
things  enumerated  in  the  Act,  and  which 
may  be  summed  up  shortly  as  persons  on 
foot,  animals,  and  vehicles  crossing  the 
bridge.  The  statute  enacted  "that  it 
should  be  lawful  for  the  commissioners  to 
contract  with  persons  who  would  under- 
take the  same  for  such  toll,  or  for  so 
many  years,  and  upon  such  conditions,  as 
in  their  discretion  should  appear  expedi- 
ent; "  and  further,  "that  the  said  con- 
tract Bhould  be  valid  and  binding  on  the 
parties  contracting  as  well  as  on  the  state 
of  New  Jersey,  and  as  effectual,  to  all 
intents  and  purposes  whatever,  as  if  the 
same,  and  every  part,  covenant,  and  con- 
dition therein  contained  had  been  par- 
ticularly and  expressly  set  forth  and  en- 
acted in  this  law."  It  was  further  en- 
acted, "that  it  should  not  be  lawful  for 
any  person  or  persons  whatsoever  to  erect, 
or  cause  to  be  erected  [within  certain 
limits  specified],  any  other  bridge  or 
bridges  over  or  across  the  said  river."  A 
contract  entered  into  by  the  commissioners 
under  the  statute  gave  to  the  parties  con- 
tracted with  a  positive  enactment  of  the 
legislature  that  no  other  bridge  should  be 
built.  Passaic  River,  etc.,  Bridges  v. 
Hoboken  Land,  etc.,  Co.,  (1863)  1  Wall. 
116,  17  U.  S.  (L.  ed.)  571,  affirming 
(1860)    13  N.  J.  Eq.  81. 

The  Act  of  Alabama  of  June  30,  1830, 
establishing  a  bridge  company  for  build- 
ing a  toll  bridge  over  the  Tallapoosa  river, 
was  a  contract  by  which  the  state  granted 


certain  franchises  to  the  corporators  in 
consideration  that  they  agree  to  bind 
themselves  to  erect  the  bridge  and  keep 
it  in  repair,  and  permit  the  passage  of 
the  citizens  of  the  state  and  their  prop- 
erty over  it  at  certain  specified  rates  of 
toll.  At  the  time  the  Act  was  passed  the 
law  of  the. state  prohibited  any  toll  bridge 
to  be  established  within  three  miles  of 
one  already  erected.  It  was  held  that  the 
legislature  could  not  give  authority  to  set 
up  a  second  toll  bridge  within  tie  pro- 
hibited distance  of  three  miles  of  one  al- 
ready established,  and  that  if  a  second 
bridge  was  so  set  up  a  court  of  equity 
would  restrain  the  owners  from  using  it 
as  a  toll  bridge  to  the 'injury  of  the  own- 
ers of  the  one  already  established.  Micou 
v.  Tallassee  Bridge  Co.,  (1872)  47  Ala. 
652. 

By  reference  to  charter  of  another  com- 
pany.—  The  charter  of  a  bridge  company 
declaring  that  the  company  "be  and 
hereby  are  invested  with  all  and  singular 
the  powers,  rights,  privileges,  immunities 
and  advantages,"  which  were  contained 
in  the  charter  of  another  bridge  company, 
was  held  to  carry  with  it  the  contract 
right  of  the  other  company  to  be  free  from 
competition  within  limits  prescribed  by 
its  charter.  Binghamton  Bridge  Co., 
(1865)  3  Wall.  77,  18  U.  S.  (L.  ed.)  137, 
reversing  Chenango  Bridge  Co.  r.  Bing- 
hamton Bridge  Co.,   (1863)   27  N.  Y.  87. 

Erection  of  railway  viaducts. —  The  ob- 
ligation contained  in  a  contract  made  in 
1790  by  a  state  that  no  other  bridge  than 
those  authorized  should  be  built  for 
ninety-nine  years,  was  not  impaired  by  a 
statute  authorizing  the  railway  viaducts 
to  be  built,  and  the  erection  under  -such 
authority  of  a  structure  which  was  noth- 
ing more  than  an  extension  of  the  iron 
rails  which  composed'  the  material  parts 
of  the  road,  together  with  such  substruc- 
ture as  was  necessary  to  keep  them  in 
place  and  enable  them  to  support  the  cars 
which  crossed  on  it.  There  was  no  plank 
bottom,  no  roadway  or  path,  nothing  on 
which  man,  or  beast,  or  vehicle  could  pass 
save  as  it  was  carried  over  on  the  cars  of 
the  railroad  company.  Passaic  River,  etc., 
Bridges  v.  Hoboken  Land,  etc.,  Co.,  (1863) 
1  Wall.  148,  17  U.  S.  (L.  ed.)  571,  affirm- 
ing (1860)    13  N.  J.  Eq.  81. 

A  franchise,  granted  in  1766,  to  one 
and  his  heirs  and  assigns,  to  erect  and 
keep  up  a  toll-bridge  and  forbidding  the 
erection  of  any  other  bridge  or  ferry 
within  six  miles,  and  imposing  a  penalty 
of  twenty  shillings  for  every  passenger 
"set  over"  in  violation  of  such  Act,  is 
not  violated  by  a  railroad  company,  in- 
corporated by  a  modern  Act,  which  car- 
ried passengers  along  its  road,  and  as  a 
part  of  the  road  over  its  bridge,  though 
the  latter  was  within  less  than  six  miles 
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of  the  other.    McRee  «?.  Wilmington,  etc., 
R.  Co.,   (1855)    2  Jones  L.   (N.  C.)    187. 

Where  a  legislature  grants  an  exclu- 
sive privilege  to  erect  and  maintain  a  toll 
bridge  within  certain  limits,  the  erection 
of  a  railroad  bridge  within  the  designated 
limits  impairs  the  previous  grant  where 
the  subsequent  erection  is  designed  for 
the  transportation  of  trains  carrying  pas- 
sengers and  baggage,  although  at  the  time 
of  the  previous  grant  railroads  were  un- 
known. Enfield  Toll  Bridge  Co.  t\  Hart- 
ford, etc.,  R.  Co.,  (1845)   17  Conn.  40. 

Establishing  competing  ferry. —  The 
Hartford  Bridge  Company  was  incorpo- 
rated in  1808,  with  power  to  erect  and 
maintain  a  toll  bridge  across  the  Con- 
necticut river,  between  Hartford  and  East 
Hartford.  There  were  at  this  time  two 
legally  established  ferries  between  these 
towns,  and  belonging  to  the  towns,  lo- 
cated below  the  proposed  site  of  the 
bridge,  and  within  a  quarter  of  a  mile 
of  it.  In  1818,  the  bridge  which  had  been 
erected  soon  after  the  incorporation  of 
the  company,  having  been  greatly  dam- 
aged by  a  flood,  and  requiring  to  be  re- 
built, and  the  company  being  unwilling  to 
incur  the  expense  of  rebuilding  it  without 
the  grant  of  further  privileges,  the  legis- 
lature passed  a  resolution  that  upon  the 
bridge  t>eing  rebuilt  to  the  acceptance  of 
a  committee  appointed  for  the  purpose, 
the  ferries  by  law  established  between  the 
towns  of  Hartford  and  East  Hartford 
should  be  discontinued,  and  said  towns 
should  never  thereafter  be  permitted  to 
transport  passengers  across  said  river; 
with  a  provision  that  if  the  company 
should  neglect  to  maintain  the  bridge,  the 
towns  might  open  the  ferries.     In  1857, 


the  legislature  incorporated  the  Union 
Ferry  Company,  with  power  to  establish 
a  ferry  across  the  Connecticut  river,  be- 
tween the  towns  of  Hartford  and  East 
Hartford,  at  a  point  not  less  than  a  mile 
below  the  bridge,  but  made  no  provision 
in  the  charter  for  compensation  to  the 
bridge  company  for  the  injury  to  its 
franchise.  The  ferry  company  immedi- 
ately after  established  the  ferry,  at  a 
point  a  mile  and  a  half  below  the  bridge, 
and  were  using  it  for  the  convenience  of 
passengers,  and  a  considerable  amount  of 
toll  was  thereby  diverted  from  the  bridge. 
The  line  of  travel  was  not  the  same  with 
that  accommodated  by  the  bridge,  and  the 
growth  of  the  city  of  Hartford  in  that- 
direction  had  been  such  as  to  require  the 
accommodation.  On  a  bill  in  equity 
brought  by  the  bridge  company,  to  re- 
strain the  ferry  company  from  the  use  of 
the  ferry,  it  was  held  that  the  resolution 
of  1818  was  to  be  construed  as  a  contract 
on  the  part  of  the  legislature,  only  that 
the  then  existing  ferries  should  be  dis- 
continued, and  that  the  towns  should  not 
be  allowed  to  revive  them;  and  that  the 
resolution  of  1857,  establishing  the  Union 
ferry,  was  not  a  violation  of  a  contract, 
and  was  not  unconstitutional.  Hartford 
Bridge  Co.  v.  Union  Ferry  Co.,  (1860) 
20  Conn.  210. 

The  existence  of  a  ferry  does  not  render 
void  an  Act  granting  the  exclusive  right 
to  erect  a  bridge  within  certain  limits 
which  include  the  place  where  the  ferry  is 
situated.  And  the  extinguishment  of  the 
ferry  afterwards  does  not  give  the  right 
to  erect  another  bridge  within  such  lim- 
its. Piscataqua  Bridge  v.  New  Hamp- 
shire Bridge,  (1834)  7  N.  H.  35. 


c.  Stipulations  to  Maintain  Draws. —  Where  a  corporation  was  author- 
ized to  build  a  bridge  across  a  navigable  river  "  with  two  suitable  draws, 
which  shall  be  at  least  thirty  feet  wide,"  it  was  held  that  this,  when 
accepted,  constituted  a  contract  which  was  not  subject  to  impairment  by  a 
subsequent  Act  which  required  the  corporation  to  maintain  a  draw  of  a 
greater  width. 


Com.  v.  New  Bedford  Bridge,  (1854)  2 
Gray    (Mass.)    339. 

In  1802  the  general  assembly  of  Con- 
necticut created  a  corporation  for  the 
purpose  of  erecting  a  permanent  bridge 
over  the  Housatonic  river,  at  the  former 
ferry  place  on  that  river,  between  the 
towns  of  Milford  and  Stratford,  below  the 
port  of  Derby,  which  had  been  established 
bv  Congress  as  a  port  of  delivery.  By  the 
charter,  the  company  was  authorized  to 
collect  certain  tolls  to  reimburse  the  ex- 


pense of  building  the  bridge;  and  it  was 
then  provided  that  as  soon  as  such  ex: 
pense,  with  an  interest  thereon  of  twelve 
per  cent,  per  annum,  should  be  reimbursed 
from  the  tolls  the  bridge  and  the  rate  of 
tolls  should  be  subject  to  such  orders  and 
regulations  as  the  general  assembly  should 
then  think  proper  to  make  respecting 
them;  but  there  was  no  reservation  of 
power,  by  the  general  assembly,  to  repeal, 
alter,  or  modify  the  charter,  except  in 
that  event,  which  did  not  occur.  Besides 
the  building  of  the  bridge  and  maintaining 
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it  in  repair,  the  charter  imposed  other 
onerous  duties  upon  the  company,  among 
which  was  the  making  of  a  suitable  and 
convenient  draw  in  the  bridge  over  the 
channel    of    the    river,    of   the   width    of 
thirty- two  feet,  for  the  passage  of  vessels, 
which  should  be  permitted  at  all  times  to 
pass,  toll  free.     The  company  erected  a 
bridge,    which    was    afterwards     carried 
away  by  a  flood.     In    1808  the  general 
assembly,    by    an    additional    resolution, 
which  was  accepted  by  the  company,  re- 
lieved them  from  some  burdens  previously 
imposed,  made  their  grant  exclusive  within 
the  distance  of  six  miles  on  the  river,  and 
then  added  a  proviso  that  nothing  therein 
contained  should  be  so  construed  as  to 
impair  the  rights,  privileges,  and  immuni- 
ties of  persons  using  and  navigating  said 
river.     The  company  rebuilt  their  bridge 
and   kept   it   in   repair,   complying   with 
the  terms  of  their  grant,  until  1845,  when 
the  general  assembly,  on  a  petition  of  in- 
dividuals,    served     upon    the     company, 
passed  a  resolution  requiring  Che  company 
to  make,  and  thereafter  to  maintain  in 
good  repair,  a  good  and  sufficient  draw, 
with    the.  requisite   piers,   in    some   con- 
venient place  in  the  channel  of  said  river, 
not  exceeding  fifty  feet  in  width,  so  as  to 
admit  the  free  and  easy  passage  of  all 
registered  or  licensed  vessels,  whether  navi- 
gated by  sail  or  by  steam,  which  should 
have  occasion  to  pass  and  repass  through 
the  same  —  the  draw  to  be  commenced  and 
completed  under  the  direction  and  to  the 
acceptance  of  commissioners,  and  within 
such  time  as  they  should  limit;    and  it 
was  further  provided  that  If  the  company 
should  neglect  to  comply  with  these  re- 
quirements, the  owner  of  any  registered 
or  licensed  vessel  which  should  be  delayed 
or   detained   by   the  insufficiency   of   the 
draw  should  recover  of  the  company  the 
amount  of  damages  sustained  thereby,  and 
*  no  tolls  should  thereafter  be  collected  an 
the  bridge  until  the  draw  should  be  com- 
pleted to  the  acceptance  of  the  commis- 
sioners.   On  an  information  in  the  nature 
of  quo  warranto  against  the  company,  al- 
leging a  non-compliance  with  the  require- 
ments of  this  resolution,  in  consequence 
of  which  a  large  class  of  the  vessels  duly 


registered  and  licensed  to  carry  on  com- 
merce, and  which  were  best  adapted  for 
that  purpose,  were  obstructed  and  pre- 
vented from  proceeding  in  their  lawful 
voyages  to  said  port  of  delivery,  it  was 
held:  1.  That  the  charter  of  this  com- 
pany was  a  contract,  protected  from  in- 
vasion by  the  Constitution  of  the  United 
States;  *2.  That  the  resolution  of  1808 
reserved  no  authority  to  the  legislature, 
without  the  assent  of  the  company,  to 
compel  the  construction  of  a  draw  fifty 
feet  wide,  in  lieu  of  the  former  one; 
3.  That,  as  the  case  showed  that  no  such 
authority  was  reserved  in  the  original 
charter,  the  company  had  not  subjected 
themselves  to  a  forfeiture  of  their  char- 
tered rights  by  disregarding  the  resolu- 
tion of  1845.  Washington  Bridge  Co.  9. 
State,  (1846)  18  Conn.  53. 

In  1796,  the  legislature  incorporated  a 
company  for  the  purpose  of  erecting  a 
bridge,  with  the  privilege  of  collecting 
certain  rates  of  toll  for  seventy  years; 
and  provided,  in  the  Act  of  incorporation, 
that  the  bridge  should  have  a  draw  in 
some  convenient  place  in  the  channel,  at 
least  twenty-six  feet  wide,  to  admit  the 
passage  of  vessels;  that,  during  the  term 
specified,  the  company  should  keep  the 
bridge  in  good  repair,  subject  to  the  in- 
spection of  the  general  assembly ;  and  that 
the  grant  should  not  operate  to  injure  the 
property  or  privileges  of  individuals.  By 
an  Act  passed  in  1820,  the  legislature  di- 
rected the  company  to  open  the  draw  of 
the  bridge  for  the  passage  of  any  vessel, 
on  reasonable  notice  (which  was  pre- 
scribed), free  of  expense  to  the  owners; 
and  subjected  the  company,,  for  non- 
compliance, to  threefold  damages.  It  was 
held,  that  under  the  Act  of  incorporation, 
it  was  the  duty  of  the  company  to  make 
and  keep  in  repair  a  draw  fitted  for  the 
passage  of  vessels,  and,  on  due  notice,  to 
open  it,  for  this  purpose,  without  delay; 
and  that,  by  virtue  of  the  power  reserved, 
it  was  competent  for  the  legislature  to 
enforce  performance  of  such  duty,  by  the 
provisions  of  the  Act  of  1820.  New  Ijiaven, 
etc.,  Toll  Bridge  Co.  t?.  Bunnel,  (1821)  4 
Conn.  54. 


d.  Begulation  op  Tolls. —  Where  a  charter  of  a  toll-bridge  company 
authorized  and  allowed  the  company  to  charge  certain  specified  tolls,  a 
subsequent  statute  cannot  affect  the  authority  to  charge  the  rates  of  toll 
specified,  except  by  consent. 


Middlesex  Turnpike  Co.  v.  Freeman, 
(1840)    14  Conn.   85. 

Where  it  was  provided,  in  an  Act  in- 
corporating a  bridge  company,  that  the 
president  and  directors  should  have  the 
right  to  determine  the  rates  of  toll  and 


should  reduce  the  rates  so  that  the  net 
profits  should  not  exceed  fifteen  per  cent 
per  annum  after  reduction  for  repairs  and 
other  expenses,  it  was  held  that  a  statute 
subsequently  passed  which  reduced  the 
tolls  did  not  violate  a  contract  between 
the    state    and    the    company.      Com.    r. 
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Covington,  etc.,  Bridge  Co.,    (Ky.   1893) 
21  S.  W.   1042,  affirmed  Covington,  etc, 


Bridge  Co.  p.  Com.,  (Ky.  1893)  22  S.  W. 
851. 


25.  Of  Fetfry  Companies  —  a.  Grant  of  Franchise. —  The  grant  of  a 
■  right  to  maintain  a  ferry  is  a  contract,  and  an  Act  repealing  it  impairs  its 
obligation. 


McRoberts  v.  Washburne,  10  Minn.  23. 
See  Mills  v.  St.  Clair  County,  (1845)  7 
111.  198;  Benson  v.  New  York,  (1860)  10 
Barb.   (N.  Y.)  223. 

A  grant  of  a  ferry  franchise  by  a  terri- 
torial legislature  is  a  contract  which  can- 


not be  impaired.     Territory  v.  Reyburn, 
(1860)    1  Kan.  551. 

Where  the  right  to  operate  a  public 
ferry  is  merely  a  license  or  gratuity  it  is 
subject  to  legislative  restriction,  and  may 
be  revoked.  Robinson  v.  Lamb,  (1900) 
126  N.  C.  492,  36  S.  E.  235. 


b.  Grant  op  Exclusive  Privilege. —  Unless  there  is  an  express  grant  of 
exclusive  privileges  in  the  charter  of  a  company  to  establish  a  ferry  at  a 
particular  place  and  on  a  particular  line  of  travel,  the  legislature  may  after- 
wards incorporate  another  company  and  authorize  it  to  operate  at  the  same 
place  and  on  the  same  line  of  travel,  although  the  establishment  of  the 
latter  company  may  materially  impair  the  value  of  the  franchise  granted  to 
the  former. 


Collins  v. 
679. 


Sherman,    (1856)    31    Miss. 


The  grant  of  a  public  road,  bridge,  or 
ferry  confers  the  right  to  construct  the 
improvements  only,  and  to  receive  certain 
rates  of  toll;  but  does  not  carry  with  it 
exclusive  privileges,  where  none  such  are 
expressly  given;  and  by  grants  of  this 
description,  the  legislature,  or  the  inferior 
court  acting  by  its  authority,  is  not  de- 
prived of  the  power  of  making  other  grants 
side  by  side  with  the  former,  and  in  the 
same  line  of  travel,  provided  there  be  no 
express  violation  of  the  first  grant. 
Shorter  v.  Smith,  (1851)  9  Ga.  526.  See 
also  Young  t\  Harrison,  (1849)  6  Ga.  130. 

A  state  law  prohibiting  the  courts  of 
the  different  counties  from  licensing  a 
ferry  within  half  a  mile  in  a  direct  line 
from  an  established  ferry,  has  in  it 
nothing  of  the  nature  of  a  special  con- 
tract. It  is  a  matter  of  ordinary  legisla- 
tion, subject  to  be  repealed  at  any  time 
when  in  the  judgment  of  the  legislature 
the  public  interest  should  require  the  re- 
peal. Wheeling,  etc.,  Bridge  Co.  t?. 
Wheeling  Bridge  Co.,  (1891)  138  U.  S. 
292,  11  S.  Ct.  301,  34  U.  S.   (L.  ed.)   960. 

Grant  by  supplemental  Act. —  When  a 
statute  has  granted  to  a  person  a  per- 
petual privilege  to  keep  a  ferry,  a  sup- 
plemental Act  making  the  right  exclusive 
does    not    prevent    the    legislature    from 


granting  a  ferry  right  to  another  person, 
when  the  exclusive  right  was  given  with- 
out consideration.  Johnson  v.  Crow, 
(1878)  87  Pa.  St.  189. 

Necessarily  exclusive  unless  limited. — 
The  grant  of  a  ferry  franchise  by  the 
legislature  of  the  state,  unless  limited  by 
some  general  law  or  some  restricted  pro- 
vision in  the  grant  itself,  is  necessarily 
exclusive  to  the  extent  of  the  privileges 
thus  conferred.  Permitting  rival  ferries 
to  be  set  up  within  the  limits  of  a  prior 
ferry  franchise,  so  that  they  might  occupy 
the  whole  extent  of  the  landing  place  of 
the  owners  of  the  prior  franchise  and 
thereby  compel  them  to  violate  their  ob- 
ligations and  forfeit  their  franchise  with- 
out any  fault  or  negligence  on  their  part, 
would  impair  the  obligation  of  its  con- 
tract. Such  a  contract,  however,  is  al- 
ways subject  to  an  implied  reservation  in 
favor  of  the  sovereign  power  that  when- 
ever the  public  good  requires,  or  the 
exigencies  of  the  state  demand  it,  all  the 
rights  and  privileges  conferred  may  be 
assumed  upon  adequate  compensation  to 
be  made  therefor.  Mills  v.  St.  Clair 
County,  (1845)  7  111.  227. 

Erection  of  competing  toU  bridge. —  The 

keeper  of  a  ferry,  opposite  a  town,  under 
license  from  the  County  Court,  keeps  it 
subject  to  the  public  convenience;  and  the 
erection  of  a  toll  bridge  near  such  ferry, 
by  a  company,  under  charter   from  the 
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legislature,  is  not  a  violation  of  the  vested      loosa  Bridge  Co.,   (1835)   2  Port.   (Ala.) 
rights  of  such  ferry  owner.  Dyer  v.  Tuaka*       296. 

c.  Begulation  of  Bates. —  The  state  may  regulate  ferry  rates  and  deteiv 
mine  what  are  reasonable  charges. 

Chosen  Freeholder  v.  State,  (1853)  24  N.  J.  L.  718. 

26.  Of  Irrigation  Districts. —  Where  a  contract  between  an  irrigation 
company  and  a  landowner  that  the  latter  should  enjoy  the  use  of  two  cubic 
feet  of  water  per  second  of  time  and  was  to  pay  twenty-four  dollars  per 
year  towards  the  upkeep  of  the  system,  was  valid  at  the  time  it  was  entered 
into,  a  purchaser  from  the  irrigation  company  succeeded  to  the  same  rights 
and  obligations,  and  a  subsequent  statute  prohibiting  an  irrigation  district 
from  entering  into  such  a  contract  is  not  applicable  to  the  contract  previ- 
ously made  as  it  would  impair  its  obligation. 

Mampa,  etc.,  Irrigation  Dist.  v.  Briggs,   (1915)  27  Idaho  84,  147  Pac.  75. 

27.  Of  Navigation  Companies. —  A  statute  incorporated  a  navigation 
company,  leasing  to  the  company  for  a  term  of  years  a  line  of  navigation, 
by  which  charter,  in  consideration  of  the  company  improving  the  naviga- 
tion of  the  river,  it  was  authorized  to  charge  tolls  prescribed  by  the  state 
legislature,  reserving  the  right  of  all  citizens  to  navigate  the  stream  upon 
the  payment  of  tolls.  It  was  held  that  a  later  statute  repealing  in  part  the 
charter  of  the  company  and  "  so  much  of  said  Act  as  gave  to  the  company 
the  tolls  and  revenues  arising  or  to  arise  from  said  line  of  navigation,"  was 
invalid  as  impairing  the  obligation  of  the  charter  contract. 

Sinking  Fund  v.  Green,  etc.,  River  Nav.  being  made,  cannot  be  doubted,  nor  can 

Co.,  (1880)   79  Ky.  75,  in  which  case  the  one  legislature  bind  a  succeeding  one,  by 

court  said:    "The  right  of  the  state  to  contract  or  otherwise,  so  as  to  prevent 

resume  the  control  of  these  improvements,  the  exercise  of  this  sovereign  power.     In 

when  public  necessity  demands  it,  on  the  this  position  we  concur  with  counsel,  but 

payment  of  a  just  compensation  to  the  cannot  assent  to  a  doctrine  that  will  al- 

appellee,  is  unquestioned;  in  other  words,  low  the  state  to   alter  or   abolish   such 

the   right   of   the  state   to   take   private  contracts  whenever,  in  the  opinion  of  the 

property,  or  rights  in  property,  acquired  legislature,  the  necessities  of  the  public 

under  a  legislative  enactment  of  whatever  or  the  interests  of  the  state  require  it," 
kind  for  public  use,  upon  compensation 

Appropriation  of  canal  by  the  state. —  When  the  state  granted  a  canal  com- 
pany corporate  existence  during  fifty  years  from  the  date  of  the  statute, 
which  provided  that  the  properties  might  revert  to  the  state  upon  due  com- 
pensation being  made,  a  statute  passed  looking  to  the  appropriation  by  the 
state  of  the  property  at  the  expiration  of  the  charter  period,  without  mak- 
ing provision  for  compensation  and  under  circumstances  indicating  a  denial 


Abt.  I,  sec.  10J  CONSTITUTION  1079 

by  the  state  of  its  duty  to  make  compensation,  impairs  the  obligation  of  the 
charter  contract. 

Carondelet  Canal,  etc.,  Co.  *.  Louisiana,  (1014)  233  U.  S.  362,  34  S.  Ct.  627, 
58  U.  S.  (L.  ed.)  1001. 

28.  Of  Building  and  Loan  Associations. —  While  a  private  corporation 
may  at  any  time  exercise  in  a  lawful  manner  its  inherent  right  to  amend, 
alter,  or  repeal  its  by-laws,  no  amendment,  alteration,  or  repeal  thereof 
can  have  the  legal  effect  of  defeating  any  vested  right  of  its  stockholders. 
This  is  true  because,  under  the  fundamental  law  of  the  land,  power  to 
adopt  by-laws  impairing  the  obligation  of  a  contract  cannot  be  constitu- 
tionally conferred  upon  the  corporation.  Accordingly,  though  a  mutual 
association  may  in  its  by-laws  reserve*  to  itself  power  to  prescribe  from 
time  to  time  how  its  business  shall  be  conducted,  yet  after  it  has  entered 
into  a  special  contract  it  cannot  be  impaired  by  the  repeal  of  by-laws  with 
reference  to  the  provisions  of  which  it  was  made,  or  by  securing  an  amend- 
ment to  its  charter  designed  to  bring  about  such  a  result.  It  follows  that 
where  an  advance  was  made  to  a  borrowing  member  of  a  building  and  loan 
association  in  accordance  with  the  terms  of  existing  by-laws,  under  which 
he  was  accorded  the  privilege  of  discharging  his  indebtedness  to  the  asso- 
ciation on  the  basis  of  the  payment  by  him  of  eighty-four  monthly  instal- 
ments of  dues  and  interest,  his  vested  right  under  his  contract  of  loan  to 
avail  himself  of  this  privilege  could  not  be  defeated  by  any  subsequent 
change  in  the  internal  law  of  the  association,  whether  affected  by  an  altera- 
tion in  its  by-laws  or  through  an  amendment  to  its  charter. 

Interstate  Bldg.,  etc.,  Assoc,  e.  Wooton,  An  Indiana  Act  which  provided  that 

(1901)  113  Ga.  247,  38  S.  E.  738.  "the  bonds,  notes,  or  mortgages  belong- 
ing to  any  association  shall  not  be  ne- 

The    contract    relations    arising    from  gotiable  except  upon  an  order  of  the  Cir- 

membership  in  a  building  and  loan  asso-  cuit  Court  or  the  judge  thereof,  in  vaca- 

ciation  organized  under  the  New  Jersey  tion,  of  the  county  in  which  the  principal 

law    (1  Gen.  Stat.,  p.  331)    cannot  con-  office  of  said  association  is  situated,"  was 

stitutionally  be  altered  in  such  way  as  held    to    be    constitutional.      Bowlby    v. 

to  impair   any  obligation   arising  there-  Kline,  (1902)  28  Ind.  App.  659,  63  N.  £. 

from.     Intiso  v.  Metropolitan  Sav.,  etc.,  723. 
Assoc,    (1902)    68  N.  J.  L.  588,  53  Atl. 
206. 

29.  Of  Safe  Deposit  Companies. —  An  inheritance  tax  statute  which 
requires  the  sealing  of  safe  deposit  boxes  for  a  least  ten  days  after  the  death 
of  the  renter  and  requires  the  owner  to  retain  assets  found  therein  sufficient 
to  pay  the  tax  that  may  be  due  to  the  state,  does  not  impair  the  company's 
charter  power  to  do  a  safe  deposit  business. 

National  Safe  Deposit  Co.  t?.  Stead,  (1914)  232  U.  S.  68,  34  S.  Ct  209,  58  U.  B. 
(L.  ed.)  504. 
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30.  Of  Cemetery  Associations. —  A  cemetery  association  was  created  a 
corporation,  with  power  to  acquire,  hold,  and  use  lands,  not  exceeding  five 
acres,  in  a  town  for  cemetery  purposes.  The  company  was  authorized 
by  its  charter  to  lay  off  and  plat  its  grounds,  to  erect  all  necessary  build- 
ings, and  do  all  other  acts  that  might  be  necessary  to  prepare  the  lands  for 
the  purposes  intended.  Its  organization  was  completed,  and  a  part  of  the 
lands  purchased  were  inclosed  and  platted,  and  large  sums  of  money  were 
expended  in  beautifying  and  preparing  the  grounds.  An  Act  of  the  legis- 
lature intending  to  prohibit,  absolutely,  the  use  of  grounds  by  the  company 
for  burial  purposes,  was  held  to  be  unconstitutional. 

Lake  View  v.  Rose  Hill  Cemetery  Co.,   (1873)   70  IU.  192. 

31.  Of  Educational  and  Charitable  Institutions. — An  eleemosynary  insti- 
tution was  incorporated  for  the  purpose  of  perpetuating  the  application  of 
the  bounty  of  the  donors  to  the  specified  objects  of  that  bounty,  and  its 
trustees  or  governors  were  originally  named  by  the  founder  and  invested 
with  the  power  of  perpetuating  themselves.  The  charter  was  granted  by 
the  crown,  and  the  corporation  was  created,  capable  of  receiving  and  dis- 
tributing forever,  according  to  the  will  of  the  donors,  the  donations  which 
should  be  made  to  it.  The  consideration  for  which  they  stipulated  was  the 
perpetual  application  of  the  fund  to  its  object,  in  the  mode  prescribed  by 
themselves.  This  was  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown,  to  whose  rights  and  obligations  the  state  succeeded,  were 
the  original  parties.  It  was  a  contract  made  on  a  valuable  consideration, 
for  the  security  and  disposition  of  property  on  the  faith  of  which  real  and 
personal  estate  had  been  conveyed  to  the  corporation,  and  was  therefore  a 
contract  the  obligation  of  which  could  not  be  impaired  without  violating  the 
Constitution  of  the  United  States. 

Dartmouth      College      v.      Woodward,  of  the  legislature  repealing  a  part  of  the 

(1819)    4  Wheat.  641,  4  U.  S.    (L.  ed.)  charter.    Watson  Seminary  i>.  Pike  County 

629,  reversing   (1817)    1  N.  H.  111.     See  Ct,    (1899)    149  Mo.   57,  60  S.   W.   880, 

Cary  Library  v.  Bliss,   (1890)    151  Mass.  45  L.  R.  A.  675. 
364,  25  N.  E.  92,  7  L.  R.  A.  765. 

University  of  LouisviUe. —  The  original 

Public  corporation. —  Where   a   charter  charter   of   the   University   of  LouisviUe 

authorized  the  establishment  of  a  semi-  created  a  private  corporation,  which  was 

nary,  and  provided  that  the  fines,  pen-  protected  by  the  constitutional  provision; 

alties,    and    forfeitures    collected    within  and  so  much  of  the  amended  charter  of 

the    county    should    be    devoted    for    its  the  city  of  Louisville,  of  1851,  as  related 

establishment,  there  being  no  private  in-  to     the     pre-existing     corporation     and 

corporations  nor  stockholders  nor  shares  charter  of  the  university,  and  vested  or 

of  stock,  but   the  seminary  was   created  professed  to  vest  in  a  new  corporation, 

by  the  state  for  a  public  purpose,  it  was  or    in    new    trustees,    the    property    and 

held  that  the  seminary  was  a  public  cor-  privileges    of    the    original    corporation, 

poration    which    possessed    no    contract  was   void.     Louisville  v.  Louisville  Uni- 

which  was  impaired  by  a  subsequent  Act  versity,   (1855)    15  B.  Mon.   (Ky.)   642. 
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St.  John's  College,  Maryland. —  The 
state,  on  application  of  certain  public- 
spirited  citizens,  granted  the  charter  of 
St.  John's  College,  and  the  preamble  to 
the  Act  for  founding  the  college  set  out 
fully  the  motives  of  both  parties.  It 
stated  that  "  it  appears  to  this  general 
assembly  that  many  public-spirited  in- 
dividuals, from  an  earnest  desire  to  pro- 
mote the  founding  a  college  or  seminary 
of  learning  on  the  western  shore  of  this 
state,  have  subscribed  and  procured  sub- 
scriptions, to  a  considerable  amount,  and 
there  is  reason  to  believe  that  very  large 
additions  will  be  obtained  to  the  same, 
throughout  the  different  counties  of  the 
said  shore,  if  they  were  made  capable, 
in  law,  to  receive  and  apply  the  same 
towards  founding  and  carrying  on  a  col-  . 
lege  or  general  seminary  of  learning,  with 
such  •salutary  plan,  and  with  such  legis- 
lative assistance  and  direction,  as  the 
general  assembly  might  think  fit,  and  this 
general  assembly,  highly  approving  those 
generous  exertions  of  individuals,  are  de- 
sirous to  embrace  the  present  favorable 
occasion  of  peace  and  prosperity  for  mak- 
ing lasting  provision  for  the  encourage- 
ment and  advancement  of  all  useful 
knowledge  and  literature  through  every 
part  of  the  state."  The  third  section 
of  the  Act  constituted  certain  persons 
agents  "  for  soliciting  and  receiving " 
subscriptions  to  the  college;  and  the  nine- 
teenth section,  "to  provide  a  permanent 
fund  for  the  further  encouragement  and 
establishment  of  the  said  college,"  enacted 
"that  the  sum  of  one  thousand  seven 
hundred  and  fifty  pounds,  current  money, 
be  annually  ana  forever  hereafter  given 
and  granted,  as  a  donation  by  the  public, 
to  the  use  of  the  said  college,"  etc. 
By  the  first  section  of  the  Act  of  1805, 
ch.  85,  this  donation  was  discontinued 
and  ordered  to  remain  in  the  treasury, 
subject  to  the  appropriation  of  the  legis- 
lature to  literary  purposes,  and  for  dis- 
seminating learning  in  the  several  coun- 
ties of  the  state.  The  court  held: 
"First.  That  the  annual  appropriation 
made  -by  the  nineteenth  section  of  the 
Act  of  1784,  ch.  37,  of  the  sum  of  seven- 
teen hundred  and  fifty  pounds,  current 
money,  to  be  applied  to  the  payment  of 
salaries,  etc.,  constitutes,  under  all  the 
circumstances  of  the  case,  a  contract  on 
the  part  of  the  state,  which  could  not  be 
legally  repealed  by  the  Act  of  1805,  ch. 
85.  Second.  That  the  Act  of  1805,  ch.  85, 
was  a  violation  of  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the 
United  States,  which  declares  that  no 
state  shall  pass  any  law  impairing  the 
obligation  of  contracts.  Third.  That  the 
Act  of  1784,  ch.  37,  with  the  circum- 
stances of  the  case,  constitutes  such  a 
contract  as  would,  if  entered  into  between 
individual    citizens,    be    legally    binding 


upon  them."    St.  John's  College  v.  State, 
(1860)    15  Md.  330. 

Girard  College.—  A  statute  entitled  "An 
Act  providing  for  the  opening  of  Girard 
avenue  and  Twenty-second  street  through 
the  grounds  of  Girard  College,"  was  held 
not  to  be  invalid  as  impairing  the  obliga- 
tion of  any  contract  contained  in  the 
legislation  executing  the  trusts  created 
by  the  will  of  Stephen  Girard.  Opening 
of  Streets  Through  Girard  College 
Grounds,  (1874)  10  Phila.  (Pa.)  145,  31 
Leg.  Int.   (Pa.)   164. 

In  1794  the  Medical  Society  of  South 
Carolina  was  incorporated.  In  1817  this 
society  was  authorized  to  license  appli- 
cants to  practice  physic  and  surgery,  and 
in  1823  to  organize  a  medical  college, 
establish  professorships,  confer  medical 
degrees,  etc.  The  college  was  duly  or- 
ganized, and  the  society  was  in  possession 
of  considerable  funds,  derived  principally 
from  appropriations  made  by  the  state, 
and  the  city  council  of  Charleston,  for  the 
use  of  the  college.  In  1831  the  legisla- 
ture, without  the  consent  of  the  medical 
society,  passed  an  Act  "  to  incorporate  the 
Medical  College  of  South  Carolina,"  which 
conferred  on  it  the  power  to  confer  medi- 
cal degrees,  and  inter  alia,  provided 
"that  all  the  rights,  powers,  and  duties 
heretofore  conferred  upon  or  required  of 
the  medical  society,  in  relation  to  the 
medical  college,  shall  be  transferred  to 
and  vested  in  the  corporation "  created 
by  this  Act.  It  was  held  that  the  Act 
of  1831  was  unconstitutional  and  void. 
State  t\  Hey  ward,  (1832)  3  Rich.  L. 
(S.  C.)   389. 

A  charter  which  is  revocable  at  the 
will  of  the  grantor  is  only  a  quasi  con- 
tract, and  approaches  much  more  closely 
to  the  character  of  a  license.  To  such  a 
charter  the  rule  of  the  Dartmouth  Col- 
lege case  does  not  apply.  Wagner  Free 
Institute  v.  Philadelphia,  (1890)  132  Pa. 
St.  614,  19  Atl.  297,  19  Am.  St.  Rep.  613. 

Where  a  corporation  is  made  the  mere 
creature  of  legislative  will,  established 
for  the  general  good,  endowed  by  the 
state  alone,  the  legislature  may,  at  pleas- 
ure, modify  the  Act  of  incorporation  or 
law  by  which  it  was  created.  The  trus- 
tees of  such  a  corporation  are  mere  man- 
datories of  the  state  But  where  cer- 
tain individuals  are  incorporated  and 
constituted  a  body  politic  as  trustees  of 
an  academy,  with  power  to  acquire  prop- 
erty and  receive  donations  from  individu- 
als and  the  state,  on  condition  to  estab- 
lish an  academy  and  educate  pupils,  and 
also  receive  a  yearly  grant  from  the  state 
on  condition  to  teach  a  certain  number  of 
indigent  children,  and  comply  with  such 
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condition,  the  corporators  acquire  vested 
rights  in  the  nature  of  a  contract  which 
cannot  be  taken  from  them  by  the  state 
without  a  manifest  violation  of  the  Con- 
stitution of  the  United  States.  Mont- 
pelier  Academy  v.  George,  (1839)  14  La. 
395. 

Transfer  of  governing  power. —  It  ap- 
jaring  that  by  the  charter  of  Dartmouth 
Jollege  the  whole  power  of  governing  the 
college,  of  appointing  and  removing 
tutors,  of  fixing  their  salaries,  of  direct- 
ing the  course  of  study  to  be  pursued  by 
the  students,  and  of  filling  vacancies  cre- 
ated in  their  own  body,  was  vested  in 
the  trustees,  and  that  on  the  part  of 
the  crown  it  was  expressly  stipulated  that 
the  corporation  thus  constituted  should 
continue  forever,  and  that  the  number  of 
trustees  should  forever  consist  of  twelve 
and  no  more,  it  was  held  that  a  statute 
increasing  the  number  of  trustees  and 
giving  the  appointment  of  the  additional 
members  to  the  executive  of  the  state, 
and  creating  a  board  of  overseers  to  con- 
sist of  twenty-five  persons,  of  whom 
twenty-one  were  also  appointed  by  the 
executive,  who  had  power  to  inspect  and 
control  the  most  important  acts  of  the 
trustees,  constituted  such  a  change  as  im- 
paired the  obligation  of  the  charter  con- 
tract. "The  whole  power  of  governing 
the  college  is  transferred  from  trustees 
appointed  according  to  the  will  of  the 
founder,  expressed  in  the  charter,  to  the 
executive  of  New  Hampshire.  The  man- 
agement and  application  of  the  funds  of 
this  eleemosynary  institution,  which  are 
placed  by  the  donors  in  the  hands  of 
trustees  named  in  the  charter  and  em- 
powered to  perpetuate  themselves,  are 
placed  by  this  Act  under  the  control  of 
the  government  of  the  state.  The  will 
of  the  state  is  substituted  for  the  will  of 
the  donors,  in  every  essential  operation  of 
the  college.  This  is  not  an  immaterial 
change.  The  founders  of  the  college  con- 
tracted, not  merely  for  the  perpetual  ap- 
plication of  the  funds  which  they  gave 
to  the  objects  for  which  those  funds  were 
given;  they  contracted  also  to  secure  that 
application  by  the  constitution  of  the 
corporation.  They  contracted  for  a  sys- 
tem which  should,  as  far  as  human  fore- 
sight can  provide,  retain  forever  the 
government  of  the  literary  institution 
they  had  formed,  in  the  hands  of  persons 
approved  by  themselves."  Dartmouth 
College  v.  Woodward,  (1819)  4  Wheat. 
(U.  S.)  651,  reversing  (1817)  1  N.  H. 
Ill,  4  U.  S.  (L.  ed.)  629. 

Manner  of  electing  trustees.— The  Mary- 
land Act  of  1858,  which  changed  the 
manner,  of  electing  trustees  of  the  Blad- 
ensburg  Academy  from  that  prescribed  by 
its  charter,  was  held  to  be  unconstitu- 
tional, irrespective  of  whether  there  were 


contributions  made  to  the  academy  by  in- 
dividuals on  the  faith  of  the  charter  or 
not.  Sheriff  v.  Lowndes,  (1860)  16  M<L 
357.  See  also  Noma  v.  Abingdon  Acad- 
emy, (1834)  7  Gill  &  J.  (Md.)  7. 

Where  an  Act  was  passed  incorporating 
certain  persons  as  the  trustees  of  schools, 
authorizing  the  sale  of  lands  by  them 
belonging  to  the  town,  the  proceeds  of 
which  were  to  be  employed  for  the  sup- 
port of  the  schools,  and  the  trustees  were 
empowered  to  fill  vacancies  in  their  board, 
it  was  held  that  a  later  Act  which  author- 
ised the  town  to  choose  a  new  set  of 
trustees  and  directed  the  first  trustees  to 
deliver  over  the  trust  property  was  un- 
constitutional, as  it  violated  the  contract 
made  prior  thereto.  New  Gloucester 
School  Fund  v.  Bradbury,  (1834)  11  Me. 
118. 

Transferring  academy  to  common 
school  district — In  the  year  1798  the 
legislature  of  Kentucky,  with  a  view  of 
affording  greater  facilities  for  education 
and  to  establish  seminaries  of  learning  in 
each  county  through  the  entire  common- 
Wealth,  donated  to  each  county  six  thou- 
sand acres  of  its  vacant  and  unappropri- 
ated lands,  located  south  of  Green  river, 
for  that  purpose.  A  donation  was  made 
to  a  certain  county,  and  certain  parties 
were  constituted  a  body  politic,  and  styled 
by  the  name  of  the  trustees  of  Bracken 
Academy.  The  trustees,  under  authority, 
sold  the  lands  and  established  a  school 
in  accordance  with  the  law.  It  was  held 
that  an  Act  of  the  legislature  which 
vested  the  right  and  title  to  the  academy 
and  its  grounds  in  the  trustees  of  a 
common  school  district  was  unconstitu- 
tional. Graded  School  Dist.  No.  2  v. 
Bracken  Academy,  (1894)  95  Ey.  436, 
26  S.  W.  8. 

Freedom  from  sectarian  control. —  By 
the  charter  of  St.  Charles  College,  Mis- 
souri, the  corporators  were  named,  and 
provision  was  made  for  the  choice  of  their 
successors  in  a  particular  manner.'  The 
college  was  to  be  unsectarian  in  its  char- 
acter, at  least  in  this,  that  no  power  or 
control  over  it  was  given  to  any  ecclesias- 
tical body;  and  it  was  expressly  pro- 
vided that  the  board  of  curators  should 
conduct  it  on  the  principles  of  its  founda- 
tion, which  were  declared  to  be  purely 
literary,  embracing  languages,  the  sciences 
and  liberal  arts,  and  expressly  excluding 
theology.  The  board  also  was  forbidden 
to  make  any  regulation  rendering  a  place 
in  the  classes  offensive  to  reasonable, 
liberal-minded  persons,  whatever  their  re- 
ligious opinions.  The  declared  objects 
and  principles  of  the  foundation  were 
inconsistent  with  any  special  or  denom- 
inational religious  influence,  and  the 
choice  of  future  curators  was  to  be  uncon- 
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trolled  by  any  ecclesiastical  body  or  per- 
sonage. The  amendment  to  the  charter, 
by  requiring  the  concurrence  in  the  choice 
of  curators  of  an  ecclesiastical  body  repre- 
senting one  of  the  religious  denominations 
of  the  state,  endangers,  in  this  regard,  the 
principles  of  the  foundation;  and,  even 
if  it  did  not,  it  changes  the  character  of 
the  administrators  of  the  trust,  hinders 
the  free  choice  of  their  successors,  accord- 
ing to  the  will  of  the  founder,  by  the 
men  to  whom  he  had  intrusted  his 
bounty,  and  essentially  impairs  the  con- 
tract under  which  he  advanced  it.  State 
9.  Adams,  (1869)  44  Mo.  570. 

Incorporated  academy  endowed  by  state, 
—  The  Federal  Constitution  does  not  pro- 
hibit the  state  from  passing  an  Act  con- 
trolling the  management  of  an  incorpo- 
rated academy,  endowed  entirely  by  the 
state,  and  the  state  may  change  the  mode 
of  electing  trustees  and  supersede  those 
in  office.  Dart  v.  Houston,  (1857)  22 
Ga.  506. 

Change  in  constitution  of  trustees  of 
charitable  institution. —  Trustees  of  an 
orphan  house,  appointed  pursuant  to  the 
terms  of  a  will  devising  property  for  the 
uses  and  trusts  .named  therein,  and  in- 
corporated with  the  principal  of  the 
house,  under  the  style  of  "the  Principal 
and  Trustees  of  the  Emails  Orphan 
House,"  had  vested  rights  by  the  will 
and  the  Act  of  incorporation,  and  also 
beyond  their  own  franchises,  were  the  de- 
positaries and  guardians  of  the  vested 
rights  of  the  beneficiaries,  and  a  statute 
authorizing  the  nomination  and  appoint- 
ment of  trustees  by  a  different  system 
impaired  the  contract  of  the  state  con- 
tained in  the  charter  of  incorporation. 
Brown  v.  Hummel,   (1847)   6  Pa.  St.  86. 

Grants  of  lands. —  An  Act  of  the  tegis- 
lature  appropriating  lands  for  the  use  of 
a  school,  and  the  acceptance  of  the  lands, 
constituted  a  grant  which  was  incapable 
of  subsequent  impairment  by  the  legis- 
lature. Franklin  County  Grammar 
School  v.  Bailey,  (1880)  62  Vt.  467,  20 
Atl.  820,  10  L.  R.  A.  405. 

A  grant  of  land  by  a  city  is  a  contract 
which  the  state  has  no  power  to  impair, 
and  a  grant  made  for  the  purpose  of  pub- 
lic instruction,  religious  or  literary,  can- 
not be  impaired.  Caledonian  County 
Grammar  School  v.  Burt,  (1830)  11  Vt. 
632. 

Under  an  Act  of  Congress. —  When  the 
Indiana  territorial  legislature  incorpo- 
rated an  institution  by  the  name  of  "  The 
Board  of  Trustees  of  the  Vincennes  Uni- 
versity," a  grant  of  land  under  an  Act 
of  Congress  providing  "that  one  entire 
township,  which   shall  be  designated   by 


the  President  of  the  United  States,  in 
addition  to  the  one  heretofore  reserved 
for  that  purpose,  shall  be  reserved  for  the 
use  of  a  seminary  of  learning,  and  vested 
in  the  legislature  of  the  said  state,  to  be 
appropriated  solely  to  the  use  of  such 
seminary  by  the  said  legislature,"  at- 
tached to  the  board  and  did  not  vest  in 
the  territory  or  state  after  its  admission, 
and  the  board,  by  accepting  and  exercising 
their  corporate  powers,  acquired  certain 
rights  and  made  certain  contracts  which 
could  not  be  impaired  by  the  legislature. 
They  constituted  an  eleemosynary  cor- 
poration in  which  the  state  has  no  prop- 
erty and  can  exercise  no  power  to  defeat 
the  trust.  Vincennes  University  v.  In- 
diana, (1852)  14  How.  275,  14  U.  S. 
(L.  ed.)   416. 

Funds  were  given  for  the  purpose  of 
establishing  a  library  in  a  certain  town, 
and  the  donor  designated  certain  trustees, 
consisting  of  the  selectmen,  school  com- 
mittee, and  the  settled  ministers  of  the 
town,  to  manage  the  library  and  its  prop- 
erty. The  town  accepted  the  proposition, 
which  transaction  constituted  .a  contract 
that  was  impaired  by  a  statute  creating 
a  corporation  and  authorizing  it  with  the 
assent  of  the  town  to  take  the  library's 
property  held  by  the  trustees.  Gary  Li- 
brary v.  Bliss,  (1890)  151  Mass.  364,  25 
N.  E.  92,  7  L.  R.  A.  765. 

Removal  to  another  place. —  A  transfer 
of  an  educational  institute  to  a  religious 
denomination,  which  was  affected  by  a 
resolution  passed  at  a  meeting  of  citizens 
of  the  town,  which  declared  that  the  in- 
stitute should  be  under  the  control  of  the 
denomination,  but  provided  that  the  prop- 
erty should  revert  to  the  stockholders  on 
failure  of  the  church  to  sustain  the  in- 
stitute or  on  its  discontinuance  from  any 
cause,  and  by  a  legislative  charter  pro- 
viding that  if  "the  Methodist  church 
shall  ever  relinquish  or  surrender  or 
cease  to  exercise  a  control  over  said  in- 
stitute, then,  and  in  that  case,  its  control 
and  management  shall  revert  to  and  vest 
in  said  stockholders,  who  may,  at  a  meet- 
ing for  that  purpose  called,  proceed  to 
elect  a  board  of  trustees;  and  if  said 
corporation  shall  cease  to  exist,  or  be  dis- 
solved, or  its  charter  surrendered  or  re- 
pealed, all  its  property  of  every  kind  or 
description  shall  vest  in  said  stockhold- 
ers," was  held  not  to  constitute  such  a 
contract  as  would  be  impaired  by  a  stat- 
ute conferring  on  the  board  of  education 
of  the  denomination  authority  to  remove 
the  institute  and  its  capital  and  funds 
from  that  town  to  some  other  place  within 
the  bounds  of  the  annual  conference. 
Bryan  v.  Board  of  Education,  (1894)  151 
U.  S.  647,  14  S.  Ct.  465,  38  U.  S.  (L.  ed.) 
297,  affirming  (1890)  90  Ky.  322,  i3 
S.  W.  276. 
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Sale  of  county  seminary. —  The  pro- 
vision in  the  constitution  of  the  state*of 
Indiana,  adopted  in  1851,  sec.  2,  art.  8, 
authorizing  the  sale  of  county  seminaries, 
and  the  Act  enacted  in  pursuance  thereof 
in  1852,  were  held  to  be  unconstitutional 
as  to  the  Switzerland  County  Seminary. 
Edwards  t?.  Jagers,  (1862)  19  Ind.  407, 
following  Dartmouth  College  r.  Wood- 
ward, (1810)  4  Wheat.  518,  4  U.  S.  (L. 
ed.)   629. 

Sale  of  Intoxicating  liquors. —  The 
charter  of  the  University  of  Chicago  pro- 
vided that  a  place  "  where  intoxicating 
liquors  are  sold  oY  furnished,  except  for 
medicinal  or  mechanical  purposes,  within 
one  mile  of  the  site  of  said  university,  is 
hereby  declared  a  nuisance,  and  subject 
to  abatement  as  such."  By  the  revised 
charter  of  the  city  of  Chicago,  adopted 
by  the  general  assembly  Feb.  13,  1863, 
the  power  to  grant  or  refuse  licenses  for 
the  sale  of  liquors  within  the  city  limits 
was  conferred  on  the  mayor  and  city 
council.  The  clause  in  the  charter  of 
the  university  was  repealed  by  the  re- 
vised charter  of  the  city.  It  was  con- 
tended, however,  that  the  charter  of  the 
university  was  a  grant  to  a  private  cor- 
poration, and  under  the  decision  in  Dart- 
mouth College  r.  W7oodward,  (1819)  4 
Wheat.  518,  4  U.  S.  (L.  ed.)  629,  the 
grant  became  vested  and  beyond  legisla- 


tive control ;  but  the  court  held  otherwise, 
and  said :  "  There  is  a  broad  distinction 
between  this  case  and  that  of  the  Dart- 
mouth College  v.  Woodward,  (1819)  4 
Wheat.  (U.  S.)  518.  In  that  case  there 
was  a  grant  of  J>ower  and  authority  for 
the  government  of  the  body,  and  the  legis- 
lature subsequently  attempted  to  amend 
their  charter,  so  as  to  abridge  the  powers 
of  the  body,  and  require  them  to  be  ex- 
ercised in  a  different  mode  and  by  a  larger 
number  of  trustees,  and  gave  the  appoint- 
ment of  additional  trustees  to  the  exec- 
utive of  the  state,  and  created  a  board  of 
overseers  with  the  power  to  inspect  and 
control  the  most  important  acts  of  the 
trustees.  There  was  in  that  case  an  ef- 
fort on  the  part  of  the  state  to  control 
the  corporation,  and  to  resume  powers 
necessary  to  its  existence,  and  place  them 
partly  in  other  hands.  In  this  case  there 
was  given  to  the  university  no  power  to 
regulate  and  control  the  sale  of  liquors 
within  one  mile  of  the  site  of  their  insti- 
tution, but  the  legislature,  believing  it 
to  be  beneficial  to  the  morals  of  the  stu- 
dents, and  promotive  of  education,  pro-' 
hibited  their  sale  within  those  limits. 
That  was  manifestly  but  a  police  regu- 
lation, and  being  such,  had  it  been  con- 
ferred upon  that  body  by  their  charter, 
we  entertain  no  doubt  the  legislature 
could  have  resumed  it  at  pleasure.** 
Dingnan  t?.  People,   (1869)   51  111.  277. 


32.  Of  Religious  Societies. — A  state  statute  providing  that,  in  the  con- 
tingency of  a  division  of  any  religious  society,  it  shall  be  lawful  for  a 
majority  to  determine  to  which  branch  such  congregation  shall  hereafter 
belong,  which  determination,  duly  reported  to  the  court,  should  conclude 
questions  as  to  the  property  held  in  trust  for  such  congregation,  is  unconsti- 
tutional when  applied  to  property  previously  granted  in  trust  for  a  par- 
ticular congregation. 

Finley  v.  Brent,  (1890)  87  Va.  103,  12  S.  E.  228,  11  L.  R.  A.  214. 

33.  Of  Local  Organisation  Chartered  by  Foreign  Corporation. — A  stat- 
ute incorporating  a  state  fraternal  organization  of  the  same  name  as  that 
of  a  local  organization  which  held  its  charter  from  a  foreign  corporation, 
does  not  impair  any  contract  rights. 

National  Council,  etc.  t?.  State  Council,  etc.,  (1906)  203  U.  S.  151,  27  S.  Ct  46, 
51  U.  S.  (L.  ed.)   132. 


34.  Tenure  and  Compensation  of  Public  Officers. —  The  appointment  to 
and  the  tenure  of  an  office  created  for  the  public  use,  and  the  regulation 
of  the  salary  affixed  to  such  office,  do  not  come  within  the  import  of  the  term 
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"  contracts."  They  are  functions  appropriate  to  that  class  of  powers  and 
obligations  by  which  governments  are  enabled,  and  are  called  upon,  to 
foster  and  promote  the  general  good;  functions,  therefore,  which  govern- 
.ments  cannot  be  presumed  to  have  surrendered,  if  indeed  they  can  under 
any  circumstances  be  justified  in  surrendering  them. 


Butler  v.  Pennsylvania,  (1850)  10 
How.  417,  13  U.  S.  (L.  ed.)  472.  See  also 
the  following  cases: 

Alabama. —  Ben  ford  v.  Gibson,  (1840) 
15  Ala.   521. 

Arkansas. —  Humphry  v.  Sadler,  (1882) 
40  Ark.  100. 

Georgia. —  Augusta  v.  Sweeney,  (1871) 
44  Ga.  463;  State  v.  Dews,  (1835)  R.  M. 
Charlt.   (Ga.)  400. 

Illinois. —  Donahue     v.     Will     County, 

(1881)  100  IU.  94. 

Indiana.-^  State  v.  Hyde,  (1891)  129 
Ind.  296,  28  N.  E.  186,  13  L.  R.  A.  79; 
Coffin  v.  State,  (1856)  7  Ind.  157. 

Louisiana. —  State     t>.      Police      Jury, 

(1882)  34  La.  Ann.  41. 

Massachusetts. —  Opinion  of  Justices, 
(1875)  117  Mass.  603;  Russell  v.  Howe, 
(1858)   12  Gray  147. 

Mississippi. — Kendall  v.  Canton,  ( 1876) 
53  Miss.  526;  Hyde  v.  State,  (1876)  52 
Miss.  665;  Swann  v.  Buck,  (1866)  40 
Miss.  268;  State  v.  Smedes,  (1853)  26 
Miss.  47. 

Missouri. —  Wilcox  v.  Rodman,  (1870) 
46  Mo.  322. 

New  Jersey. —  Kenny  v.  Hudspeth, 
(1896)  59  N.  J.  L.  320,  37  Atl.  662; 
Hoboken  v.  Gear,  (1859)  27  N.  J.  L.  268; 
Love  t?.  Jersey  City,  (1878)  40  N.  J.  L. 
456. 

New  York.—  People  v.  Coler,  (1902)  71 
App.  Div.  584,  76  N.  Y.  S.  205;  People 
v.  Whitlock,   (1883)   92  N.  Y.  191. 

South  Carolina. —  Alexander  v.  Mc- 
Kenzie,  (1870)  2  S.  C.  81. 

Tennessee. —  Jones  v.  Hobbs,  (1874)  4 
Baxt.  (Tenn.)  113. 

Vermont. —  Cushman  v.  Hale,  (1895) 
68  Vt.  444. 

Virginia. —  Holladay  v.  Auditor,  (1883) 
77  Va.  425. 

Wisconsin.—  Hall  v.  State,  (1875)  39 
Wis.  79;  State  v.  Douglas,  (1S70)  26 
Wis.  428. 


time  to  a  legislative  office  has  no  vested 
interest  or  contract  right  to  such  office 
of  which  the  legislature  cannot  deprive 
him.  Mial  v.  Ellington,  (1903)  134  N. 
C.  131,  46  S.  E.  961,  65  L.  R.  A.  697, 
overruling  Hoke  t?.  Henderson,  (1833)  4 
Dev.  L.  (N.  C.)  1,  which  had  been  fol- 
lowed in  numerous  cases. 

Where  a  person  holds  an  office  during 
good  behavior,  with  a  fixed  salary  and 
certain  fees  annexed  thereto,  the  tenure 
of  the  office  cannot  be  altered  without  im- 
pairing the  obligation  of  a  contract. 
Allen  t?.  McKeen,  (1833)  1  Sumn.  (U.  S.) 
276.  1  Fed.  Cas.  No.  229. 

The  appointment  of  a  professor  in  a 
university  belonging  to  a  state,  for  a 
term  of  years,  "  subject  to  law,"  was  a 
contract  which  the  state  legislature  could, 
at  its  discretion,  and  in  its  pleasure,  bring 
to  an  earlier  end,  and  no  obligation  was 
impaired  by  the  election  and  induction 
of  a  successor  before  the  expiration  of  the 
term.  Head  t?.  Missouri  University, 
(1873)  19  Wall.  530,  22  V.  S.  (L.  ed.) 
160,  affirming  (1871)  47  Mo.  220. 

Where  the  office  of  vice-airector  and 
pomologist  of  the  University  of  Arkansas 
was  created  by  the  trustees,  and  a  person 
was  elected  to  the  office,  at  a  stated  salary 
for  a  fixed  term,  and  the  position  was  ac- 
cepted, but  before  the  expiration  of  the 
term  of  the  office  an  Act  was  passed  by 
the  legislature  which  abolished  the  office 
of  pomologist  and  prohibited  the  allow- 
ance of  any  compensation  therefor,  it 
was  held  that  the  Act  of  the  legislature 
was  constitutional,  as  the  person  elected 
was  an  officer.  Vincenheller  v.  Reagan, 
(1901)    69  Ark.  460,  64  S.  W.  278. 

A  contract  entered  into  between  the 
governor  of  a  state  and  an  individual, 
under  the  authority  of  a  state  statute  by 
which  the  individual  entered  into  the 
service  of  the  state  at  a  specified  com- 
pensation for  a  definite  term,  does  not 
give  to  the  contractor  a  public  office 
which  the  legislature  has  the  right  to 
abolish  at  pleasure,  but  is  a  contract 
within  the  purview  of  the  constitutional 
provision.  Hall  v.  Wisconsin,  (1880)  103 
U.  S.  5,  26  U.  S.   (L.  ed.)  302. 


Early  doctrine  in  North  Carolina  over-  The  appointment  to  office  by  a  state 

ruled. —  An  officer  appointed  for  a  definite       government  cannot  be  considered  a  con- 
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tract  in  the  sense  of  the  term  as  used  in 
the  Constitution  of  the  United  States. 
Benford  v.  Gibson,  (1949)   15  Ala.  521. 

The  election  or  appointment,  for  a 
definite  time,  of  a  city  officer  or  agent  en- 
titled to  pay  for  his  services  (when  no 
law  prescribes  a  different  time  for  the 
duration  of  the  office  or  agency),  and  an 
acceptance  by  him  of  such  office  or  ap- 
pointment, constitute  a  contract  between 
the  city  and  him,  which  cannot  be  dis- 
solved or  changed  by  the  mere  will  and 
act  of  the  city.  Chase  v.  Lowell,  (1856) 
7  Gray  (Mass.)  33. 

Change  in  rate  of  compensation. —  By 

authority  of  a  state  statute  certain  per- 
sons were  by  the  governor  of  the  state 
appointed  to  the  place  of  canal  commis- 
sioners, and  by  the  same  statute  the  ap- 
pointment was  directed  to  be  made  an- 
nually on  the  first  day  of  February, 
and  the  compensation  of  the  commis- 
sioners regulated  at  four  dollars  per  diem 
each.  Under  this  law  the  parties  by 
virtue  of  an  appointment  as  of  the  first 
of  February  accepted  and  took  upon  them- 
selves the  office  and  duties  of  canal  com- 
missioners. By  a  subsequent  statute  the 
appointment  of  canal  commissioners  was 
transferred  from  the  governor  to  the 
people  upon  election  by  the  latter,  and 
the  per  diem  allowance  to  be  made  to 
all  the  commissioners  was  by  this  law 
reduced  from  four  dollars  to  three  dol- 
lars, this  reduction  to  take  effect  from 
the  passage  of  the  Act  of  April  18th, 
which  as  to  the  rest  of  the  provisions 
went  into  operation  on  the  second  Tues- 
day of  January  following  its  passage. 
It  was  held  that  the  appointment  of  these 
parties  by  the  governor  under  the  first 
law  was  not  a  positive  obligation  or  con- 
tract on  the  part  of  the  state  to  employ 
them  for  the  entire  period  of  one  year  at 
the  stipulated  rate  of  four  dollars,  per 
diem,  and  that  the  change  in  the  tenure 
of  office  and  in  the  rate  of  compensation 
was  not  a  violation  of  this  clause  of  the 
United  States  Constitution.  Butler  v. 
Pennsylvania,  (1850)  10  How.  (U.  S.) 
414,  13  U.  S.    (L.  ed.)    472. 

Before  the  adoption  of  the  present  con- 
stitution of  New  York  it  was  competent 
for  the  legislature  to  reduce  the  salary 
of  the  judge  during  his  term  of  office, 
after  the  amount  of  salary  had  been 
fixed  by  the  law,  and  a  statute  so  reduc- 
ing the  salary  was  held  not  to  be  un- 
constitutional. People  v.  Burrows,  (1858) 
27  Barb.    (N.  Y.)      89. 

Services  rendered  by  public  officers  do 
not  partake  of  the  nature  of  contracts, 
and    a    municipal    ordinance    diminishing 


the  salary  of  the  mayor  during  his  con- 
tinuance of  office  is  valid.  Com.  t\  Bacon, 
(1820)  6  S.  &  R.  (Pa.)  322.  See  also 
Smith  v.  Philadelphia  County,  (1851)  2 
Pars.  Eq.  Cas.   (Pa.)   293. 

The  law  fixing  the  compensation  to  be 
allowed  for  the  discharge  of  the  ditties 
of  an  office  does  not  constitute  a  con- 
tract with  the  officer  who  may  be  ap- 
pointed, within  the  meaning  of  the  Con- 
stitution of  the  United  States.  He  takes 
the  office  with  the  liberty  to  relinquish  it 
at  any  time  he  thinks  proper,  and  with 
the  understanding  that  nis  compensation 
is  subject  to  legislative  control.  Haynes 
v.  State,  (1842)  3  Humph.  (Tenn.)  480. 
See  also  Jones  v.  Hobbs,  (1874)  4  Baxt 
(Tenn.)  113. 

Obligation  to  pay  fixed  rate  after  serv- 
ices rendered. — Though  a  municipal  officer 
has  no  contract  in  his  office  which  forbids 
the  legislature  or  other  proper  authority 
to  change  the  rate  of  compensation  for 
salary  or  services,  yet,  after  services  have 
been  rendered  under  a  law,  resolution, 
or  ordinance  which  fixes  the  rate  of  com- 
pensation, there  arises  an  implied  con- 
tract to  pay  for  those  services  at  that 
rate.  Its  obligation  is  perfect  and  rests 
on  the  remedies  which  the  law  then  gives 
for  its  enforcement,  and  the  constitutional 
provision,  adopted  subsequent  to  the 
rendering  of  such  services,  restricting,  the 
limit  of  municipal  taxation  as  applied  to 
such  a  contract,  impairs  its  obligation. 
Fisk  v.  Jefferson  Police  Jury,  (1885)  116 
U.  S.  133,  6  S.  Ct.  329,  29  U.  S.  (L.  ed.) 
587. 

The  people  in  convention  may  abolish 
even  a  constitutional  office. —  If  the 
office  be  created  by  a  legislative  enact- 
ment, the  legislature  may  abolish  it;  and 
if  it  be  created  by  municipal  author- 
ity, that  same  authority  may  abolish 
it.  Augusta  v.  Sweeney,  (1871)  44  Ga. 
463. 

In  the  absence  of  constitutional  re- 
strictions the  power  exists  to  lengthen  or 
abridge  the  term  of  the  office  or  to  declare 
the  office  vacant  and  fill  the  vacancy  by 
another  person.  People  v.  Van  Gaskin, 
(1885)  5  Mont.  352,  6  Pac.  30.  See  also 
the  following  cases: 

Kansas. —  Manhattan,  etc.,  R.  Co.  «. 
Keeler,   (1884)   32  Kan.  163,  4  Pac  143. 

Massachusetts. —  Taft  v.  Adams,  (1854) 
3  Gray  130. 

Nevada. —  Denver  v.  Hobart,  (1847)  10 
Nev.  28. 

Oregon. —  Territory   v.   Pyle,    (1854)    1  * 
Oregon  149. 
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35.  Mortgagor  and  Mortgagee. —  The  law  existing  when  a  mortgage  is 

made  enters  into  and  becomes  a  part  of  the  contract. 

under  a  mortgage,  was  held  to  impair 
the  obligation  of  a  contract  in  reference 
to  a  railroad  mortgage  deed  specifying 
the  trust  and  the  manner  of  perpetuating 
the  same.  Fletcher  v.  Rutland,  etc.,  R. 
Co.,   39   Vt.    633. 

Changing  mode  of  assessing  taxes. — 
A  state  law  may  change  the  mode  of 
assessing  land  for  taxation  and  enforcing 
the  payment  of  the  taxes  levied  thereon, 
and  it  may  thereby  change  the  relations 
between  the  parties  to  the  mortgage  con- 
tract and  the  state,  but  not  the  relations 
between  themselves  growing  out  of  or  con- 
stituted by  the  contract  between  them. 
New  England  Mortg.  Security  Co.  t>. 
Vader,   (1886)    28  Fed.  274. 

Shifting  taxation  from  mortgaged 
property  to  security. —  If,  at  the  time 
a  mortgage  on  land  is  given,  the  state 
taxation  only  reaches  the  mortgaged  prop- 
erty, the  obligation  of  the  contract  be- 
tween the  mortgagor  and  the  mortgagee 
is  not  impaired  by  a  statute  providing 
that  a  mortgage,  "whereby  land  or  real 
property,  situated  in  no  more  than  one 
county  of  this  state  is  made  security  for 
the  payment  of  a  debt,  together  with  such 
debt,  shall,  for  the  purpose  of  assessment 
and  taxation,  be  deemed  and  treated  as 
land  or  real  property,"  and  "  shall  be 
assessed  and  taxed  to  the  owner  of  such 
security  and  debt  in  the  county,  city,  or 
district  in  which  the  land  or  real  property 
affected  by  such  security  is  situated;" 
and  "  the  taxes  so  assessed  and  levied  on 
such  security  and  debt  shall  be  a  lien 
thereon,  and  the  debt,  together  with  the 
security,  may  be  sold  for  the  payment  of 
any  taxes  due  thereon,  in  the  same  man- 
ner and  with  like  effect  that  real  property 
or  land  is  sold  for  the  payment  of  taxes." 
Dundee  Mortg.,  etc.,  Co.  t*.  School  Dist. 
No.  1,  (1884)  19  Fed.  362.  See  also 
Dundee  Mortg.,  etc,  Co.  t>.  School  Dist. 
No.  1,  (1884)  21  Fed.  151;  Dundee  Mortg. 
Trust  Invest.  Co.  v.  Parrish,  (1885)  24 
Fed.  197. 

Changing  time,  place  and  notice  of  sale. 
—  While  the  legislature  has  power  to 
prescribe  what  process  shall  be  used  for 
enforcement  of  rights  through  the  courts, 
and  what  notice  of  judicial  sales  shall  be 
given,  it  certainly  has  no  power  to  confer, 
on  any  private  person  power  to  sell  the 
property  of  another  at  such  time  and 
place  and  on  such  notice  as  it  may  pre- 
scribe, without  regard  to  or  in  violation 
of  any  contract  parties  may  have  made. 
International  Bldg.,  etc.,  Assoc,  v.  Hardy, 
(1894)  86  Tex.  610,  26  S.  W.  497,  40  Am. 
St.  Rep.  870,  24  L.  R.  A.  284.  See  also 
Thompson  v.  Cobb,  (1902)  95  Tex.  140, 
65  S.  W.  1090,  93  Am.  St.  Rep.  820. 


Hooker  v.  Burr,  (1904)  194  U.  S.  420, 
24  S.  Ct.  706,  48  U.  S.  (L.  ed.)  1046. 
See  also  East  Tennessee,  etc.,  R.  Co.,  v. 
Frazier,  (1891)  139  U.  S.  288,  11  S.  Ct. 
517,  36  U.  S.  (L.  ed.)   196. 

See  also  Liens  —  Displacing  vested 
mortgage  liens,  infra,  p.  1093. 

In  Hopkins  v.  Jones,  (1864)  22  Ind. 
310,  it  was  held  that  where  there  is  a 
summary  foreclosure  of  school  fund 
mortgage  executed  to  the  state  prior  to 
1852,  the  sale  should  be  according  to  the 
law  in  force  at  the  time  the  contract  was 
made. 

When  an  invalid  mortgage  has  been 
validated  by  statute,  it  then  is  within 
the  protection  of  this  clause.  Bennington 
County  Sav.  Bank  t\  Lowry,  (1915)  160 
Wis.  659,  152  N.  W.  463. 

Legislation  affecting  remedy  merely. — 
There  has  been  no  impairment  of  the 
obligation  of  a  contract  by  the  enactment 
of  a  statute,  subsequent  to  the  execution 
of  a  mortgage,  which  solely  affects  the 
remedy  and  does  not  substantially  alter 
those  rights  of  the  mortgagee  or  his  rep- 
resentatives, which  existed  when  the  mort- 
gage was  made.  Red  River  Valley  Nat. 
Bank  v.  Craig,  (1901)  181  U.  S.  552,  21 
S.  Ct.  703,  45  U.  S.  (L.  ed.)  994. 

A  state  statute  authorising  the  appoint- 
ment of  a  receiver  of  the  property  of  a 
foreign  corporation  does  not,  as  applied 
to  mortgagees,  impair  the  obligation  of 
a  contract.  McKinney  v.  Kansas  Natural 
Gas  Co.,  (1913)  206  Fed.  772. 

Prescribing  manner  of  executing  mort- 
gages.—  A  New  York  statute  providing 
that  no  mortgages  given  by  corporations, 
excepting  purchase-money  mortgages, 
"  shall  be  issued  without  the  written  con- 
sent, duly  acknowledged,  of  the  stock- 
holders owning  at  least  two-thirds  of  the 
stock  of  the  corporation,  and  such  con- 
sent shall  be  filed  and  recorded  in  the 
office  of  the  clerk  or  register  of  the 
county  where  it  has  its  principal  place 
of  business,"  if  intended  to  apply  to 
mortgages  by  a  corporation,  executed  pur- 
suant to  a  valid  contract  with  the  mort- 
gagee, made  prior  to  the  enactment, 
would  impair  the  obligation  of  the  con- 
tract, and  consequently  be  inoperative, 
as  to  such  mortgages,  because  of  the 
constitutional  interdiction.  The  Vigil- 
ancia,  (1896)   73  Fed.  456. 

Regulating  appointment  of  trustees. — 
A  statute  of  Vermont  providing  for  the 
appointment  of  trustees  annually,  where 
a   railroad   is   in   the   hands   of   trustees 
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A  statute  of  New  York  which  author- 
izes sales  of  mortgaged  premises  under  the 
power  contained  in  a  mortgage,  upon  a 
notice  of  twelve  weeks,  is  not  unconsti- 
tutional so  far  as  it  operates  upon  ex- 
isting mortgages,  notwithstanding  that 
prior  to  the  statute  a  notice  of  twenty- 
four  weeks  was  necessary.  James  v. 
Stull,  (1850)  9  Barb.  (N.  Y.)  482.  See 
also  Hopkins  v.  Jones,  (1864)  22  Ind.  310. 

Requiring  debts  to  be  reduced  to  judg- 
ment.—  A  North  Carolina  Act  which  pro- 
vided that  "  no  property  shall  be  sold 
under  any  deed  of  trust  or  mortgage 
until  the  debts  secured  in  said  deeds  are 
reduced  to  judgments  according  to  the 
provisions  of  this  Act/'  was  held  to  be 
unconstitutional.  Latham  v.  Whitehurst, 
(1873)   69  N.  C.  33. 

Additional  remedy  on  foreclosure. —  A 
statute  declaring  that  the  Supreme  Court 
shall  have  and  exercise  all  the  powers  and 
jurisdictions  of  a  court  of  chancery  in 
all  cases  of  mortgages  given  by  corpora- 
tions, does  not  violate  this  clause  in  the 
case  of  a  mortgage  given  before  the  pas- 
sage of  the  statute.  Ihe  statute  is  merely 
remedial  for  a  breach  of  covenant,  and 
a  party  in  default  has  no  ground  of  com- 
plaint that  the  legislature  has  given  an 
additional  remedy  for  his  own  violation 
of  the  contract.  McElrath  v.  Pittsburg, 
etc.,  R.  Co.,  (1867)  55  Pa.  St.  203. 

Mortgagee  purchaser's  right  to  deed. — 
An  Illinois  statute,  entitled  "An  Act  in 
regard  to  judgments  and  decrees,  and  the 
manner  of  enforcing  the  same  by  execu- 
tion, and  to  provide  for  the  redemption 
of  real  estate  Bold  under  execution  or  de- 
cree," provides  in  part :  "  When  the  prem- 
ises mentioned  in  any  such  certificate 
shall  not  be  redeemed  in  pursuance  of 
law,  the  legal  holder  of  such  certificate 
shall  be  entitled  to  a  deed  therefor  at 
any  time  within  five  years  from  the  ex- 
piration of  the  time  of  redemption.  The 
deed  shall  be  executed  by  the  sheriff,  mas- 
ter in  chancery,  or  other  officer  who  made 
such  sale,  or  by  his  successor  in  office,  or 
by  some  person  specially  appointed  by 
the  court  for  the  purpose.  If  the  time  of 
redemption  shall  have  elapsed  before  the 
taking  effect  of  this  Act.  a  deed  may  be 
given  within  two  years  from  the  time 
this  Act  shall  take  effect.  When  such 
deed  is  not  taken  within  the  time  limited 
by  this  Act  the  certificate  of  purchase 
shall  be  null  and  void ;  but  if  such  deed 
is  wrongfully  withheld  by  the  officer 
whose  duty  it  is  to  execute  the  same,  or 
if  the  execution  of  such  deed  is  restrained 
by  injunction  or  order  of  a  court  or  judge, 
the.  time  during  which  the  deed  is  so  with- 
held or  the  execution  thereof   restrained 


shall  not  be  taken  as  any  part  of  the  five 
years  within  which  said  holder  shall  take 
a  deed."  The  state  Supreme  Court  held 
that  the  Act  applies  to  mortgagees  in 
possession,  and  that  it  operates  not  simply 
as  a  statute  of  limitations  on  the  right  to 
obtain  a  deed,  but  in  effect  as  a  statute 
forfeiting,  by  the  nullification  of  the  cer- 
tificate, the  mortgagee's  estate  and  right 
of  possession  by  reason  of  laches,  and 
means  that  if  a  deed  be  not  taken  out 
within  the  time  specified,  the  mortgagee 
has  lost  his  debt  and  the  mortgagor  has 
been  reinstated  in  his  former  title  by  oper- 
ation of  law,  and  without  having  paid 
anything  in  redemption.  As  so  construed 
the  statute  impairs  the  obligation  of  the 
mortgagee's  contract  when  at  the  time 
of  its  enactment  the  title  had  passed  to 
the  mortgagee  in  possession  according  to 
the  law  of  the  state  in  respect  to  mort- 
gages. Bradley  t>.  Ligh'tcap,  (1904)  195 
U.  S.  16,  24  S.  Ct.  748,  49  U.  S.  (L.  ed.) 
65,  reversing  (1900)  186  111.  510,  58  N.  E. 
221,  and  (1903)  201  111.  511,  66  N.  E.  546. 

Permitting  mortgagor  to  redeem  from 
tax  sale. —  Where  a  mortgagor  having 
executed  a  mortgage  prior  to  the  enact- 
ment of  the  redemption  law  of  1893,  per- 
mits the  mortgaged  premises  to  go  to 
tax  sale  and  deed,  and  where  the  tax  deed 
is  held  invalid,  as  a  muniment  of  title,  in 
an  action  brought  in  ejectment  under  such 
deed,  but  the  taxes  paid  thereunder  are 
adjudged  to  be  a  lien  on  the  premises  and 
the  same  ordered  to  be  sold  to  satisfy 
such  lien,  and  .where  the  grantee  of  such 
mortgagor  redeems  from  such  sale  as  pro- 
vided in  section  23  of  the  Kansas  Re- 
demption Law  (Gen.  Stat.  1901,  sec.  4949), 
it  was  held  that  by  such  redemption  such 
real  estate  is  not  freed  from  the  lien  of 
the  mortgage  and  further,  that,  if  said 
section  23  should  be  applied  literally  to 
such  a  case,  the  effect  would  be  to  impair 
the  obligation  of  contracts,  and  hence  in  so 
far  it  would  be  unconstitutional  and  void. 
Whether  section  23  would  apply  to  any 
case  in  favor  of  a  mortgagor  or  his 
grantee,  so  as  to  cut  off  the  lien  of  a 
mortgage  where  a  mortgagor  had  permit- 
ted a  lien  for  taxes  to  accrue,  is  not  de- 
cided. Shriglev  v.  Black,  (1903)  66  Kan. 
213,  71  Pac.  301. 

Authorizing  canal  company  to  abandon 
public  use  of  property. — A  statute  author- 
izing a  canal  company  to  abandon  the 
public  use  of  part  of  its  property  does 
not  impair  any  contract  rights  of  mort- 
gage bond  holders  when  there  was  no  con- 
tract between  the  mortgagor  and  mort- 
gagees that  the  property  should  not  be 
abandoned.  Pennsylvania  Canal  Co.  r. 
Brown,   (1916)   235  Fed.  669. 


36.  Judgments. —  A  judgment  for  the  amount  due  upon  a  contract  does 
not  terminate  its  obligation.     The  debt  remains  contractual  in  character, 


Art.  I,  sec.  10] 


CONSTITUTION 


1089 


end  its  payment  is  as  much  within  the  obligation  of  the  contract  after  the 
judgment  as  it  was  before. 


Lamb  v.  Powder  River  Live  Stock  Co., 
(1904)  132  Fed.  440.  See  also  Weaver 
i?.  Lapsley,  (1869)  43  Ala.  224. 

Although  it  has  been  decided  that  a 
judgment  is  no  contract  (Bidleson  V. 
Whytel,  (1764)  3  Burr.  (Eng.)  1548), 
yet  the  expression  in  the  constitution  is 
not  to  impair  the  contract,  but  its  obliga- 
tion. And  this  obligation,  according  to 
all  the  judges  of  the  Supreme  Court  of 
the  United  States,  means  the  legal  obliga- 
tion as  contradistinguished  from  the 
moral,  or  it  is  the  liability  to  pay  and  to 
perform,  which  the  law  at  once  imposes  as 
consequent  upon  the  contract.  Now,  what- 
ever shape  the  contract  may  assume,  the 
obligation  remains  until  it  is  actually 
discharged,  or  until  the  law  will  imply  its 
discharge  from  circumstances.  Any  law, 
therefore,  which  impairs  not  the  original 
contract,  but  this  obligation,  whether  the 
contract  remain  in  its  original  shape  or 
has  been  merged  in  a  judgment,  it  seems 
to  me,  ought  to  be  considered  as  within 
the  operation  of  this  provision  of  the 
Constitution.  Forsyth  t\  Marbury,  (1830) 
R.  M.  Charlt.  (Ga.)  331. 

The  confession  of  a  judgment  is  a  con- 
tract on  the  side  of  the  defendant,  who 
thus  acknowledges  or  assumes  upon  him- 
self a  debt,  which  may  be  made  the  ground 
of  an  action,  but  on  the  side  of  the  plain- 
tiff the  necessity  of  resorting  to  certain 
means  of  enforcing  that  judgment  is  not 
an  obligation  arising  out  of  contract,  but 
one  imposed  upon  him  by  the  laws  of  the 
country.  Livingston  r.  Moore,  (1883) 
7  Pet.  (U.  9.)  549,  8  U.  S.  (L.  ed.)  751. 

Judgments  founded  on  torts. —  A  judg- 
ment founded  on  a  tort  committed  as  an 
act  of  public  war  is  not  such  a  contract 
as  is  impaired  by  a  state  constitutional 
provision  declaring  that  "no  citizen  of 
this  state  who  aided  or  participated  •  in 
the  late  war  between  the  government  of 
the  United  States  and  a  part  of  the 
people  thereof,  on  either  side,  shall  be 
liable  in  any  proceeding,  civil  or  crim- 
inal; nor  shall  his  property  be  seized  or 
sold  under  final  process  issued  upon  judg- 
ments or  decrees  heretofore  rendered,  or 
otherwise,  because  of  any  act  done,  accord- 
ing to  the  usages  of  civilized  warfare,  in 
the  prosecution  of  said  war,  by  either 
of  the  parties  thereto;  the  legislature 
shall  provide,  by  general  law,  for  giving 
full  force  and  effect  to  this  section  by 
due  process  of  law."  Freeland  v.  Wil- 
liams, (1889)  131  U.  S.  411,  9  S.  Ct. 
763,  33  U.  S.  (L.  ed.)  193.  See  also  the 
following  cases: 

Georgia. —  McAfee  r.  Covington,  (1883) 
71  Ga.  272. 


Louisiana. —  State  v.  New  Orleans, 
(1880)    32  La.  Ann.  709. 

Texas. —  Sherman  r.  Langham,  (1897) 
92  Tex.  13,  40  S.  W.  140,  42  S.  W.  961, 
39  L.  R.  A.  258. 

West   Virginia. —  Peerce  v.   Kitzmiller, 

(1882)  19  W.  Va.  564. 

The  right  to  reimbursement  for  dam- 
ages caused  by  a  mob  or  riotous  assem- 
blage of  people  is  not  founded  upon  any 
contract  between  a  city  and  the  sufferers. 
A  liability  for  damages  is  created  by  a 
law  of  the  legislature  and  can  be  with- 
drawn or  limited  at  pleasure,  and  its 
character  is  not  at  all  changed  by  the 
fact  that  the  amount  of  loss,  in  pecuniary 
estimation,  has  been  ascertained  and 
established  by  judgments.  Judgments  for 
torts  are  imposed  upon  the  losing  party 
by  a  higher  authority  against  his  will 
and  protest.  The  prohibition  of  this 
clause  was  intended  to  secure  the  observ- 
ance of  good  faith  in  the  stipulation  of 
parties  against  any  state  action,  and 
where  a  transaction  is  not  based  upon 
any  assent  of  parties  it  cannot  be  said 
that  any  faith  is  pledged  by  it,  and  no 
case  arises  for  the  operation  of  the  pro- 
hibition.     Louisiana    v.    New    Orleans, 

(1883)  109  U.  S.  287,  3  S.  Ct.  211,  27 
U.  S.   (L.  ed.)   936. 

A  judgment  is  not  a  contract  within 
the  meaning  of  the  constitutional  pro- 
vision; it  lacks  the  element  of  consent 
necessary  to  a  contract.  Stanford  i*. 
Coram,  (1903)  28  Mont.  288,  72  Pac.  655, 
98  Am.  St.  Rep.  566.  See  also  Ferry  t;. 
Campbell,  (1900)  110  Iowa  290,  81  N.  W. 
604,  50  L.  R.  A.  92;  Williams  t>.  Waldo, 
(1841)  4  111.  264;  Mottu  .*.  Davis,  (1909) 
151  N.  C.  237,  65  S.  E.  969;  Ex  p.  Mc- 
Knight,  (1896)  4  Ohio  Dec.  284;  In  re 
Kennedy,  (1870)  2  S.  C.  216;  Wyoming 
Nat.  Bank  v.  Brown,  (1900)  9  Wyo.  153r 
61  Pac.  465. 

Fiction  that  judgment  is  contract  of 
record. —  It  may  be  doubted  whether  a 
judgment  not  founded  upon  an  agree- 
ment, expressed  or  implied,  is  a  contract 
within  the  meaning  of  the  constitutional 
provision.  The  fiction  that  the  judgment 
is  a  contract  of  record  cannot  convert 
the  result  of  a  proceeding,  not  founded 
upon  an  agreement,  express  or  implied, 
but  upon  a  transaction  wanting  the  as- 
sent of  a  party,  into  a  contract  within 
the  meaning  of  this  clause.  Garrison  v. 
New  York,  (1874)  21  Wall.  203,  22  U:  S. 
(L.  ed.)  612.  See  also  Evans-Snider- 
Buel  Co.  v.  McFadden,  (1900)  105  Fed. 
297. 
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Reference  made  to  original  contract. — 
A  judgment  is  only  a  contract  because  it 
is  evidence  of  a  debt  or  obligation  on  the 
part  of  the  defendant  due  to  the  plaintiff. 
The  judgment  itself  presupposes,  and  is 
founded  on,  some  antecedent  obligation  or 
contract;  and  is  only  a  higher  evidence 
of  that  contract,  because  it  now  has  the 
sanction  of  the  judicial  determination  of 
its  validity  and  amount  by  a  court  of  law. 
The  essential  nature  and  character  of  the 
contract  remains  unchanged;  and,  in  de- 
ciding how  far  it  may  be  affected  by 
legislation,  reference  must  be  had  mainly 
to  the  original  contract.  Blount  v. 
Windley,  (1877)  95  U.  S.  176,  24  U.  S. 
(L.  ed.)  424. 

No  description  of  contract — Where  a 
party  had  recovered  a  judgment  and  it 
appeared  from  the  record  that  it  was 
founded  on  certain  warrants  held  by  him, 
but  there  was  no  description  of  what 
those  warrants  were,  and  no  copies 
thereof  were  found,  the  court  was  unable 
to  say,  from  the  record,  that  the  judg- 
ment was  founded  on  a  contract.  Favrot 
v.  East  Baton  Rouge,  (1882)  34  La.  Ann. 
401. 

A  judgment  for  costs  does  not  create 
the  obligation  of  a  contract  within  the 
meaning  of  the  constitutional  provision. 
Sprott  v.  Reid,  (1852)  3  Greene  (la.) 
489. 

Reducing  interest  on  judgments. —  A 
law  reducing  the  rate  of  interest  on  judg- 
ments does  not  impair  the  contract  on 
which  the  judgment  is  based.  Wyoming 
Nat.  Bank  v.  Brown,  (1900)  9  Wyo.  153, 
61  Pac.  465. 

Statutes  nullifying  judgments  were 
held  to  be  unconstitutional  in  Fitzpatrick 
v.  Hearne,  (1870)  44  Ala.  171;  Weaver 
v.  Lapsley,  (1869)  43  Ala.  224;  McNealv 
t\  Gregory,  (1869)  13  Fla.  417;  New 
Orleans  Canal,  etc.,  Co.  v.  New  Orleans, 
(1878)  .30  La.  Ann.  1371. 

Reopening  judgments. —  The  Virginia 
Act  of  March  25,  1873,  amending  section 
3  of  the  Act  of  March  3,  1866,  authoriz- 
ing the  reopening  of  a  judgment  rendered 
since  March  3,  1866,  was  held  to  be  un- 
constitutional. Marpole  t?.  Cather,  (1883) 
78  Va.  239;  Ratcliffe  v.  Anderson,  (1878) 
31  Gratt.   (Va.)   105. 

A  note  upon  which  judgment  was  ob- 
tained was  given  prior  to  June  1,  1865. 
The  consideration  was  borrowed  Confed- 
erate money.  In  1863  the  defendant  ten- 
dered the  principal  and  interest  of  the 
debt  in  Confederate  money,  adding  thereto 
a  sum  sufficient  to  make  up  the  deprecia- 
tion of  the  currency.  In  May,  1S(>6,  be-, 
fore  the  judgment  was  obtained,  the  de- 
fendant   tendered    to    the    plaintiff,    in 


United  States  currency,  the  full  value  of 
the  contract,  according  to  the  usual  rule 
of  scaling,  which  the  plaintiff  refused  to 
accept.  The  court  held  that  there  was  an 
equity  in  favor  of  the  defendant,  and  that 
the  Relief  Act  of  Georgia,  which  provided 
for  the  opening  of  the  judgment  to  let 
in  the  equitable  defense,  was  constitu- 
tional. Bonner  v.  Martin,  (1869)  40 
Ga.  501. 

Set-off  bank  bills  against  judgment  for 
bank. —  A  statute  which  authorized  one 
against  whom  a  commissioner  appointed 
to  wind  up  the  affairs  of  a  bank  had 
obtained  judgment,  to  offset  against  such 
judgment  bills  of  the  bank  obtained  after 
the  entry  of  judgment,  and  made  it  the 
duty  of  every  court  in  the  state,  upon 
proof  that  such  bills  had  been  delivered 
or  tendered  and  refused  in  satisfaction 
of  such  judgment  to  the  nominal  amount 
thereof,  to  cause  an  entry  of  satisfaction 
of. such  judgments  to  be  entered  in  the 
record  of  the  court  wherein  the  same 
were  recovered,  was  held  not  to  impair 
the  contract  as  between  the  bank  and  the 
judgment  debtor.  Blount  v.  Windley, 
(1877)  95  U.  S.  175,  24  U.  S.  (L.  ed.) 
424. 

Extending  time  for  payment  of  judg- 
ments.— A  statute  which,  besides  prescrib- 
ing a  rule  for  future  cases,  enacted  that 
in  all  equitable  ejectments  tried  since  a 
certain  date,  wherein  by  verdict  or  con- 
fession of  judgment  time  became  essential, 
the  defendant  should  have  two  years  after 
the  passage  of  the  Act  to  pay  his  money, 
commence  his  action,  and  enforce  his  con- 
tract, was  held  to  be  valid.  Waters  v. 
Bates,  (1863)  44  Pa.  St.  476. 

Setting  aside  judgments. —  The  legisla- 
ture has  no  power  to  set  aside  a  judg- 
ment or  to  empower  a  court  to  set  aside 
a  judgment  rendered  before  the  passage 
of  the  Act,  no  matter  how  erroneous  the 
judgment  may  be.  Arnold  v.  Kelley, 
(1872)   5  W.  Va.  446. 

Prohibiting  levy  on  certain  property.— 
The  Georgia  Act  of  Jan.  22,  1852,  which 
provided  "that  from  and  after  the  pass- 
ing of  this  Act,  no  judgment  rendered  in 
any  of  the  courts  of  this  state  shall  be 
enforced  by  the  sale  of  any  property,  real 
or  personal,  which  the  defendant  has  sold 
ana  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  without  actual  notice 
of  such  judgment;  provided  such  pur- 
chaser, or  those  claiming  under  him  by 
such  sale  and  conveyance,  have  been  in 
peaceable  possession  of  such  real  estate 
lor  four  years,  and  of  such  personal  prop- 
erty for  two  years,  before  the  levy  shall 
have  been  made  thereon ,"  was  held  not  to 
have  retrospective  application  to  judg- 
ments rendered  before  its  passage.  Lock- 
hart  v.  Tinley,   (1854)    15  Ga.  496. 
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Judgments  as  liens  on  property. —  The 

Act  of  the  rebel  general  assembly  ot  Ala- 
bama, entitled  "An  Act  to  regulate  ju- 
dicial proceedings,"  approved  the  10th  day 
of  December,  1861,  by  which  judgments 
were  declared  to  be  liens  on  all  property 
of  defendants,  whether  rendered  before 
or  after  the  date  of  said  Act,  was  held  to 
be  unconstitutional.  Martin  v.  Hewitt, 
(1870)  44  Ala.  418. 

The  Delaware  Act  of  May  4,  1893,  which 
limited  judgment  liens  upon  real  estate, 
was  held  to  be  unconstitutional.     Max- 


well v.  Devalinger,  (1900)  2  Penn.  504, 
47  Atl.  381,  affirmed  (1903)  4  Penn.  185, 
54  Atl  684. 

Right  to  perpetuate  judgment. — A  state 
statute  which  extended  the  perpetuation 
of  judgments  beyond  a  stated  time  was 
held  to  be  unconstitutional  as  applied  to 
existing  contracts  in  or  out  of  judgment. 
Bettman  v.  Cowley,  (1898)  19  Wash.  207, 
53  Pac.  53,  40  L.  R.  A.  815.  See  also 
Palmer  v.  Laberee,  (1900)  23  Wash.  409, 
63  Pac.  216. 


37.  Interest. —  Interest  on  a  principal  sum  may  be  stipulated  for  in  the 
contract  itself,  either  to  run  from  the  date  of  the  contract  until  it  matures, 
or  until  payment  is  made ;  and  its  payment  in  such  a  case  is  as  much  a  part 
of  the  obligation  of  the  contract  as  the  principal,  and  equally  within  the 
protection  of  the  Constitution. 


Morley  v.  Lake  Shore,  etc.,  R.  Co., 
(1892)  146  U.  S.  168,  13  S.  Ct.  54,  36 
U.  S.  (L.  ed.)  925.  See  also  Harmanson 
v.  Wilson,  (1877)  1  Hughes  (U.  S.)  207, 
11  Fed.  Cas.  No.  6,074/  State  v.  Bar- 
rett,  (1901)   25  Mont.  112,  63  Pac.  1030. 

Implied  contract  for  interest. — When, 
at  the  time  municipal  bonds  were  issued, 
the  highest  judicial  tribunal  of  the  state 
had  adjudged  that  when  a  sum  was  to  be 
paid  at  a  specified  time  as  interest,  that 
sum  bore  interest  from  that  time  until 
paid,  subsequent  legislation  declaring  that 
interest  on  bonds  would  not  be  consid- 
ered to  bear  interest  unless  an  agreement 
to  that  effect  was  clearly  expressed  in 
writing  could  not  affect  such  previously 
issued  bonds,  but  could  only  be  regarded 
as  an  alteration  of  existing  law  in  its 
application  to  future  transactions.  It  is 
not  within  the  constitutional  power  of  the 
legislature  to  take  from  a  person  his' 
right,  whether  arising  on  express  or  im- 
plied contract,  to  interest  upon  interest, 
if,  when  the  coupons  were  executed  and  de- 
livered, he,  or  the  then  holder  thereof, 
had  such  right,  under  the  law  of  the  state. 
Koshkonong  t\  Burton,  (1881)  104  U.  S. 
679,  26  U.  S.  (L.  ed.)  886.  But  see  Har- 
manson v.  Wilson,  (1877)  1  Hughes  (U. 
S.)   207,  11  Fed.  Cas.  No.  6,074. 

It  the  contract  itself  does  not  provide 
for  interest,  then,  of  course,  interest  does 
not  accrue  during  the  running  of  the  con- 
tract, and  whether,  after  maturity  and  a 
failure  to  pay,  interest  shall  accrue,  de- 
pends wholly  upon  the  law  of  the  state, 
as  declared  by  its  statutes.  If  the  state 
declares  that,  in  case  of  the  breach  of  a 
contract,  interest  shall  accrue,  such  in- 
terest is  in  the  nature  of  damages,  and, 


as  between  the  parties  to  the  contract, 
such  interest  will  continue  to  run  until 
payment,  or  until  the  owner  of  the  cause 
of  action  elects  to  merge  it  into  judg- 
ment. Morley  v.  Lake  Shore,  etc.,  R.  Go., 
(1892)  146  U.  S.  168,  13  S.  Ct.  54,  36 
U.  S.  (L.  ed.)  925,  followed  Read  v.  Mis- 
sissippi County,  (1901)  69  Ark.  365,  63 
S.  W.  807,  86  Am.  St.  Rep.  202. 


Interest  on  judgments. — After  a  cause 
of  action,  whether  a  tort  or  a  broken  con- 
tract, not  itself  prescribing  interest  till 
payment,  shall  have  been  merged  into  a 
judgment,  whether  interest  shall  accrue 
upon  the  judgment  is  a  matter  not  of 
contract  between  the  parties,  but  of  legis- 
lative discretion,  which  is  free,  so  far  as 
the  Constitution  of  the  United  States  is 
concerned,  to  provide  for  interest  as  a 
penalty  or  liquidated  damages  for  the  non- 
payment of  the  judgment,  or  not  to  do  so. 
When  such  provision  is  made  by  statute, 
the  owner  of  the  judgment  is,  of  course, 
entitled  to  the  interest  so  prescribed  un- 
til payment  is  received,  or  until  the  state 
shall,  in  the  exercise  of  its  discretion,  de- 
clare that  such  interest  shall  be  changed 
or  cease  to  accrue.  Morley  v.  Lake  Shore, 
etc.,  R.  Co.,  (1892)  146  U.  S.  168,  13  S. 
Ct.  54,  36  U.  S.  (L.  ed.)  925,  followed 
Read  t\  Mississippi  County,  (1901)  69 
Ark.  365,  63  S.  W.  807,  86  Am.  St.  Rep. 
202. 


« 


The  Maryland  Act  of  1845,  c.  352, 
which  declared  "that  in  any  suit  or  ac- 
tion hereafter  to  be  brought  in  any  court 
of  law  or  equity  in  this  state,  upon  any 
bond,  etc.,  or  upon  any  contract,  etc., 
whether  the  same  relate  to  the  loan  of 
any  money,  etc.,  in  which  any  person  shall 
seek   to  avail   himself   of   the  provisions 
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of  the  Act  of  assembly  of  1704,  it 
shall  be  incumbent  on  such  person 
specially  to  plead  the  same,  and  in  such 
plea  to  set  out  the  sums,  both  principal 
and  interest,  actually  and  fairly  due  on 
such  bonds,  etc.,  estimating  the  principal 
debt  actually  loaned  or  contracted  lor, 
with  interest  thereupon,  at  the  rate  of 
six  per  cent,  per  annum,"  was  constitu- 
tional and  was  not  regarded  as  impair- 
ing the  obligation  of  any  contract;  so 
far  as  it  operated  upon  the  contract  of 
loan  it  upheld  and  sustained  it  in  part. 
Grinder  v.  Nelson,  (1850)  9  Gill  (Md.) 
299. 

The  constitutional  provision  was  held 
not  to  be  violated  by  a  statute  which 
provided  that  when  a  judgment  or  decree 
is  rendered  for  the  payment  of  money, 
it  shall  be  for  the  aggregate  of  the  prin- 
cipal and  interest  due  at  the  date  of  the 
judgment  or  decree,  with  interest  thereon 
from  that  date.  Fleming  v.  Holt,  (1877) 
12  W.  Va.   143. 


Change  in  rate  of  interest. —  The  Con- 
necticut Act  of  July  2,  1872,  provided 
that,  "  where  there  is  no  agreement  for  a 
different  rate  of  interest,"  the  same  shall 
be  six  per  cent,  and  that  "  it  shall  be  law- 
ful to  contract  for  the  payment  and  re- 
ceipt of  any  rate  of  interest."  While  this 
Act  was  in  full  force  the  plaintiff  loaned 
the  defendant  $500,  and  took  his  promis- 
sory note  for  that  sum,  dated  Sept.  2, 
1872,  payable  one  year  after  date,  "  with 
taxes,  and  interest  at  the  rate  of  fifteen 
>er  cent,  after  maturity."  In  regard  to 
he  Act  of  1873,  which  provided  that  "  no 
greater  rate  of  interest  than  seven  per 
cent,  per  annum  shall  be  recovered  or 
allowed  for  the  time  after  the  money 
loaned  becomes  due,"  the  court  said: 
"The  contract  in  the  case  at  bar  was, 
when  made,  a  valid  contract  for  interest 
after  maturity  of  the  note.  If,  then,  the 
Act  must  be  construed  as  applying  to  such 
contracts,  then,  so  far,  we  must  hold  it 
null  and  void,  as  being  within  the  pro- 
visions of  sec.  10,  of  art.  I.,  of  the  Con- 
stitution of  the  United  States,  which  pro- 
hibits a  state  from  passing  any  '  law  im- 
pairing the  obligation  of  contracts.'  But 
we  are  reluctant  to  declare  any  Act  of 
the  legislature  utterly  futile  and  nuga- 
tory; and  upon  careful  examination  of 
this  Act  we  do  not  think  it  is  necessary 
to  hold  that  it  was  intended  to  affect 
existing  contracts  for  interest  after  ma- 
turity, but  that  the  object  was  to  prevent 
the  operation  of  the  rule  established  by 
this  court  that  the  rate  of  interest  agreed 
upon  before  maturity  should  govern  the 
rate  to  be  allowed  as  damages  after  ma- 
turity where  the  contract  was  silent  as 
to  the  rate  after  maturity."  Hubbard  v. 
Callahan,    (1875)    42  Conn.  524. 


S 


Redaction  of  rate  of  interest  after  mort- 
gage sale. — Where,  subsequent  to  the  exe- 
cution of  a  mortgage,  a  statute  was  passed 
which  reduced  the  rate  of  interest  which 
might  be  received  by  the  purchaser  on 
his  bid  in  case  of  redemption,  the  obli- 
gation of  the  contract  between  the  mort- 
gagor and  mortgagee  is  not  impaired. 
Robertson  v.  Van  Cleave,  (1891)  129  Ind. 
217,  26  N.  E.  899,  29  K.  E.  781,  15  L.  R. 
A.  273,  following  Connecticut  Mut.  L.  Ins. 
Co.  p.  Cushman,  (1882)  108  U.  S.  61,  2 
S.  Ct.  236,  27  U.  S.  (L.  ed.)  648. 

A  Virginia  statute  allowing  an  abate- 
ment of  war  interest  was  held  not  to  im- 
pair the  obligation  of  a  contract  based 
upon  notes  in  which  interest  was  not  given 
in  terms.  The  permanent  and  fixed  legis- 
lative policy  of  the  state  had  been  and 
was  to  reserve  to  her  juries  the  discre- 
tion of  allowing  or  disallowing  all  inter- 
est, and  creditors  had  knowledge  of  the 
legislative  policy,  and  had  notice  of  the 
probability  that  war  interest  would  be 
disallowed.  Harmanson  v.  Wilson,  (1877) 
1  Hughes  (U.  S.)  207,  11  Fed.  Cas.  No. 
6,074.  But  see  Pretlow  v.  Bailey,  (1877) 
29  Gratt.  (Va.)  212;  Roberts  t>.  Cocke, 
(1877)  28  Gratt.  (Va.)  207;  Cecil  v. 
Deyerle,    (1877)    28  Gratt.    (Va.)    775. 

With  respect  to  the  laws  against  usury, 
if  the  law  be  that  no  person  shall  take 
more  than  six  per  centum  per  annum  for 
the  use  of  money,  and  that,  if  more  be 
reserved,  the  contract  shall  be  void,  a 
contract  made  thereafter,  reserving  seven 
per  cent.,  would  have  no  obligation  in  its 
commencement;  but  if  a  law  should  de- 
clare that  a  contract  already  entered  into, 
and  reserving  the  legal  interest,  should 
be  usurious  and  void,  either  in  whole  or 
in  part,  it  would  impair  the  obligation 
of  the  contract,  and  would  be  clearly  un- 
constitutional. Sturges  v.  Crowninshield, 
(1819)  4  Wheat.  207,  4  U.  S.  fL.  ed.)  529. 
See  Welch  v.  Wadsworth,  (1861)  30  Conn. 
149;  Andrews  v.  Russell,  (1845)  7  Blackf. 
(Ind.)   474;  Wilson  t;.  Hardesty,   (1847) 

1  Md.  Ch.  66;  Danville  *.  Pace,  (1874) 
25  Gratt.  (Va.)  1. 

The  repeal  of  usury  laws,  without  a 
saving  clause,  operates  retrospectively,  so 
as  to  cut  off  the  defense  for  the  future, 
even  in  actions  upon  contracts  previously 
made,  and  does  not  impair  the  obligation 
of  contracts.  Such  laws  usually  declare 
the  contract  or  loan,  so  far  as  the  whole 
interest  is  concerned,  to  be  "void  and  of 
no  effect,"  but  the  words  are  used  in  the 
sense  of  voidable  merely  and  not  that  the 
act  or  transaction  is  absolutely  a  null  it  v. 
Ewell   i>.    Daggs,    (1883)    108   U.   S.    148, 

2  S.  Ct.  408,  27  U.  S.  (L.  ed.)  682.  See 
also  Petterson  v.  Berry,  (1903)  125  Fed. 
002. 
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38.  Liens. —  A  lien  given  by  legislation  may  be  taken  away  by  legislation 
without  impairing  the  obligation  of  contracts. 


Martin  v.  Hewitt,  (1870)  44  Ala.  435. 
But  see  Woodbury  v.  Grimes,  (1868)  1 
Colo.  100,  and  Best  r.  Baumgardner, 
(1888)  122  Pa.  St.  23,  15  Atl.  691,  1 
L.  R.  A.  356,  noted  infra,  under  Remedy 
by  mechanics'  and  materialmen's  liens, 
p.  1094. 

Judgment  liens. — A  statute  which  gives 
a  judgment  lien  forms  a  part  of  the  con- 
tract, and  any  law  which  takes  away  any 
such  remedy  impairs  the  obligations  of 
the  contract.  Merchants9  Bank  v.  Ballou, 
(1809)  98  Va.  112,  32  S.  E.  481,  81  Am. 
St.  Rep.  715,  44  L.  R.  A.  306. 

To  change  the  mode  of  acquiring  a  lien 
tinder  a  judgment  upon  the  property  of 
the  debtor  neither  impairs  the  obligation 
of  the  contract  nor  violates  any  vested 
right.  The  legislature  may  at  any  time 
modify  the  remedy  without  impairing  the 
obligation  of  the  contract.  And  the  right 
to  issue  a  fi.  fa.  on  a  judgment  is  not  a 
vested  right.  Whitehead  v.  Latham, 
(1880)   83  N.  C.  232. 

An  Act  which  provided  that  final  judg- 
ments thereafter  rendered  should  not  con- 
stitute a  lien  upon  real  or  personal  prop- 
erty, but  that  a  lien  might  be  obtained 
by  levy,  was  held  not  to  impair  the  ob- 
ligation of  existing  contracts,  but  to  be 
an  Act  merely  modifying  the  remedy. 
Moore  t?.  Holland,  (1881)   16  S.  C.  15. 

Requiring  Ming  of  abstract  of  judg- 
ment.—  The  Act  of  the  Mississippi  legis- 
lature of  Feb.  6,  1841,  entitled,  "An  Act 
to  regulate  the  liens  of  judgments  and  de- 
crees," which  provides  that  judgments  and 
decrees  theretofore  rendered,  should  be 
liens  from  the  date  of  rendition,  upon 
property  out  of  the  county  where  the 
judgment  was  obtained,  on  condition  that 
an  abstract  of  such  judgment  should,  by 
the  first  of  July  next  thereafter,  be  filed 
in  the  office  of  the  Circuit  Court  of  the 
county  in  which  the  property  waa  situ- 
ated, is,  notwithstanding*  that  before  the 
lasaage  of  this  law  such  judgment  was  a 
ien  on  all  the  property  of  the  defendant 
therein  in  the  state,  a  constitutional  and 
*alid  Act.  Tarpley  r.  Hamer,  (1848)  0 
Smed.  &  M.   (Miss.)   310. 

To  postpone  a  legal  existing  lien  upon 
real  property  to  a  subsequent  lien  by  a 
statute  enacted  subsequently  to  the  at- 
taching of  such  prior  lien  is  to  impair 
the  obligation  of  a  contract.  Chapter  43 
of  the  North  Dakota  Laws  of  1889,  and 
chapter  152  of  the  "Laws  of  1890,  in  so 
far  as  they  attempt  to  make  the  lien  for 
seed  grain  furnished  thereunder,  superior 
to  the  lien  of  a  mortgage  executed  before 
these  statutes  were  enacted,  are  repugnant 


li 


to  the  provisions  of  the  Federal  Consti- 
tution. Veatman  v.  Foster  County,  (1892) 
2  N.  D.  421,  51  N.  W.  721,  33  Am.  St. 
Rep.  797. 

Taking  away  priority  of  liens. —  A 
statute  taking  away  priority  of  judg- 
ment creditors  over  specialty  and  simple 
contract  creditors,  in  the  distribution  of 
the  assets  of  persons  dying  insolvent,  is 
valid  as  to  one  who  was  a  judgment  cred- 
itor before  its  passage.  Deichman's  Ap- 
peal,  (1837)    2  Whart.   (Pa.)    396. 

A  statute  requiring  the  assets  of  a  de- 
ceased person  to  be  distributed  between 
specialty  and  simple  contract  debts  alike 
is  valid  as  applied  to  debts  contracted 
prior  to  its  enactment,  llgenfritz  t\  Ilgen- 
fritz,   (1836)   5  Watts   (Pa.)    158. 

Lien  on  railroad  property  for  damages. 
— A  statute  giving  to  all  persons  who 
shall  sustain  loss  or  damage  to  person 
or  property  from  any  railroad  for  which 
a  liability  may  exist  at  law,  a  lien  there- 
for upon  a  roadbed  and  other  property, 
gives  to  one  who  has  sustained  a  loss  of 
property  a  vested  right  which  the  legis- 
lature is  without  power  to  divest.  State 
Trust  Co.  t\  Kansas  City,  etc.,  R.  Co., 
(1902)    115  Fed.  371. 

Displacing  vested  mortgage  liens. — A 
Virginia  statute,  adopted  in  1887,  pro- 
viding that:  "All  conductors,  brakemen, 
engine-drivers,  firemen,  captains,  stewards, 
pilots,  clerks,  depot  or  office  agents,  store- 
keepers, mechanics,  or  laborers,  and  all 
persons  furnishing  railroad  iron,  engines, 
cars,  fuel,  and  all  other  supplies  neces- 
sary to  the  operation  of  any  railway, 
canal,  or  other  transportation  company, 
or  of  any  mining  or  manufacturing  com- 
pany, chartered  under  or  by  the  laws  of 
this  state,  or  doing  business  within  its 
limits,  shall  have  a  prior  lien  on  the 
franchise,  gross  earnings,  and  on  all  the 
real  and  personal  property  of  said  com- 
pany which  is  used  in  operating  the  same, 
to  the  extent  of  the  moneys  due  them  by 
said  company  for  such  wages  or  supplies; 
and  no  mortgage,  deed  of  trust,  sale, 
hypothecation,  or  conveyance,  executed 
since  the  twenty-first  day  of  March,  eigh- 
teen hundred  and  seventy-seven,  shall  de- 
feat or  take  precedence  over  said  lien," 
cannot  displace  a  vested  lien  of  a  mort- 
gage issued  in  1881,  as  to  do  so  would 
be  to  impair  the  obligation  of  that  con- 
tract. Urowther  v.  Fidelity  Ins.,  etc., 
Co.,    (1898)    85  Fed.  43. 

A  Missouri  statute  entitled  "An  Act  to 
protect  contractors,  subcontractors,  and 
laborers  in  their  claims  against  railroad 
companies    or    corporations,    contractors 
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or  sub-contractors,"  providing  that  the 
lien  given  by  the  Act  should  be  prior  to 
all  mortgages  or  incumbrances  placed 
upon  the  railroad  property  subsequent  to 
the  passage  of  the  Act,  was  within  the 
legitimate  scope  of  legislative  power. 
Walker  v.  Mississippi  Valley,  etc.,  R.  Co., 
(1876)  2  Cent.  L.  J.  481,  29  Fed.  Cas.  No. 
17,079.  See  also  Virginia  Development 
Co.  v.  Crozer  Iron  Co.,  (1893)  90  Va.  126, 
17  8.  E.  806,  44  Am.  St.  Rep.  893. 

Where  the  right  to  take  possession  of  a 
railroad  and  to  appropriate  the  earnings, 
or  by  suit  to  obtain  a  lien  upon  and  the 
right  to  the  earnings,  constituted  in  part 
the  obligation  of  a  mortgage,  it  was  held 
that  in  so  far  as  the  legislature  en- 
deavored to  give  a  preference  in  the  earn- 
ings to  a  claim  which  before  its  enact- 
ment had  no  lien  on  such  earnings,  rather 
than  to  the  lien  of  a  mortgage  made  before 
the  law  was  enacted,  giving  a  lien  in  ex- 
press terms,  the  constitutional  provision 
was  violated.  Giles  v.  Stanton,  (1894) 
86  Tex.  620,  26  S.  W.  615. 

Remedy  by  mechanics'  and  materialmen's 
liens. —  The  remedy  by  claim  of  lien  is  a 
creature  of  statute,  favoring  and  intended 
to  favor  certain  classes  of  persons,  and 
not  all  alike,  having  formerly  no  exist- 
ence, and  latterly  a  somewhat  wider  scope, 
and  the  power  which  gave  it  may  at  any 
time  take  it  away  entirely,  and  still  not 
in  any  sense  become  answerable  to  the 
imputation  of  impairing  the  obligation  of 
contracts.  Best  t\  Baumgardner,  (1888) 
122  Pa.  St.  23,  15  Atl.  691,  1  L,  R,  A. 
356.  See  also  Gordon  v.  South  Fork 
Canal  Co.,  (1859)  McAll.  (U.  S.)  513,  10 
Fed.  Cas.  No.  5,621,  reversed  on  other 
grounds  South  Fork  Canal  Co  t>.  Gordon, 
(1867)  6  Wall.  561,  18  U.  S.  (L.  ed.) 
894. 

The  Indiana  statute  of  March  6,  1883, 
known  as  the  Mechanics1  Lien  Law,  is  not 
unconstitutional  as  impairing  the  obliga- 
tion of  contracts,  since  the  landowner 
makes  the  contract  with  full  knowledge 
of  all  the  obligations  imposed  upon  him, 
and  therefore  binds  his  property  by  his 
own  voluntary  act.  Barrett  v.  Millikan, 
(1901)  156  Ind.  510,  60  N.  E.  310,  83 
Am.  St.  Rep.  220. 

A  statute  securing  a  lien  is  not  in 
derogation  of  the  provisions  of  the  Con- 
stitution of  the  United  States,  by  reason 
of  its  provisions  being  construed  to  apply 


to  a  building  already  under  contract  at 
the  time  of  the  taking  effect  of  said  Act, 
so  as  to  give  a  lien  thereon  for  all  labor, 
skill  and  material  furnished  therefor 
after  the  taking  effect  of  said  Act.  Col- 
petzer  v.  Trinity  Church,  (1888)  24  Neb. 
113,  37  N.  W.  931. 

By  section  5470  of  the  Comp.  Laws  of 
South  Dakota,  a  subcontractor  is  entitled 
to  a  lien,  as  defined  in  the  preceding  sec- 
tion, for  labor  done  or  material  furnished, 
if,  within  sixty  days  after  the  doing  of 
the  labor  or  furnishing  of  the  material, 
he  file  with  the  clerk  of  the  Circuit  Court 
of  the  proper  county  or  subdivision  the 
account  of  the  demand  due  him  as  herein 
provided.  Such  lien,  within  the  limit  of 
the  contract  price  between  owner  and 
contractor,  may  be  enforced,  irrespective 
of  the  state  of  the  account  between  the 
owner  and  contractor,  or  the  amount  due 
or  unpaid  upon  such  contract.  So  con- 
strued, said  section  5470  is  not  uncon- 
stitutional, as  impairing  the  obligation  of 
the  contract  between  the  owner  and  the 
contractor.  Albright  r.  Smith,  (1893)  3 
S.  D.  631,  54  N.  W.  816. 

Limiting  effect  of  mechanics9  lien. — A 
statute  providing ."  that  the  lien  created 
by  the  Act,  entitled  'An  Act  relating  to 
the  lien  of  mechanics,  etc.,'  passed  the  16th 
of  June,  1836,  shall  not  be  construed  to 
extend  to  any  other  or  greater  estate  in 
the  ground  on  which  any  building  may  be 
erected,  than  that  of  the  person  or  per- 
sons in  possession  at  the  time  of  com- 
mencing the  said  building,  and  at  whose 
instance  the  same  is  erected,  nor  shall 
any  other  or  greater  estate  than  that 
above  described  be  sold  by  virtue  of  any 
execution  authorized  or  directed  in  the 
said  Act"  was  held  not  to  be  invalid  as 
to  lien  filed  before  the  passage  of  the  Act. 
Evans  v.  Montgomery,  (1842)  4  W.  &  S. 
(Pa.)    218. 

Repeal  of  statute  authorizing  mechanics' 
lien  without  saving  pending  cases. — 
While  a  suit  was  pending,  and,  before  a 
hearing  was  reached,  an  act  was  passed 
which  repealed  a  statute  giving  to  per- 
sons supplying  materials  for  a  building 
the  right  to  a  lien  therefor  against  the 
building,  without  saving  pending  cases, 
the  court  held  that  the  obligation  of  the 
contract  was  not  impaired.  Wilson  <?. 
Simon,  (1900)  91  Md.  1,  45  Atl.  1022,  80 
Am.  St.  Rep.  427. 


39.  Licenses. —  A  license  tax,  as  a  tax,  confers  no  right  upon  the  party 
whose  duty  it  is  to  pay  it.  It  simply  lays  a  burden  upon  an  occupation, 
and  creates  the  duty  to  pay  it ;  and  an  ordinance  that  imposes  such  a  tax 
does  not  create  any  contract  right. 


Bishoff  i\  State,   (1901)  43  Fla.  67,  30 

So.  808. 


A   license  is  neither  a  charter  nor  a 
contract. —  It   can   at  any  time  be  with- 
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drawn  or  revoked.    Mtn&  Standard  Iron, 
etc.,  Co.  v.  Taylor,  (1896)  4  Ohio  Dec.  180. 

To  tell  intoxicating  liquors. — Kresser  v. 
Lyman,  (1896)  74  Fed.  766;  Powell  v. 
State,  (1881)  69  Ala.  ID;  La  Croix  v. 
Fairview  County,  (1882)  50  Conn.  321; 
La  Croix  t;.  Fairfield  County,  49  Conn. 
591;  Brown  v.  State,  (1888)  82  Ga.  224, 
7  S.  E.  915;  Carbondale  t\Wade,  (1902) 
106  111.  App.  658;  People  v.  Carney, 
(1866)  20  la.  82;  Fell  v.  State,  (1874) 
42  Md.  71;  Moran  v.  Goodwin,  (1881) 
130  Mass.  158;  Com.  t\  Brennan,  (1869) 
103  Mass.  70;  Calder  v.  Kurby,  (1856) 
5  Gray.  (Mass.)  597;  Coulson  v.  Harris, 
(1871)  43  Miss.  728;  Reed  v.  Beall, 
(1869)  42  Miss.  472;  Wallace  v.  Reno, 
(1903)  27  Nev.  71,  73  Pac.  528,  103  Am. 


St.  Rep.  747,  63  L.  R.  A.  337;  State 
r.  Holmes,  (1859)  38  N.  H.  225;  Met- 
ropolitan Board  of  Excise  v.  Barrie, 
(1866)  34  N.  Y.  657;  Hadtner  v.  Wil- 
liamsport,  (1883)  15  W.  N.  C.  (Pa.) 
138. 

To  practice  law.—  Em  p.  Hunter,  (1867) 
2  W.  Va.   122. 

To  carry  on  business  as  stock,  bill,  and 
exchange  brokers. —  Drexel  v.  Com., 
(1863)  46  Pa.  St.  31,  affirming  (1862)  1 
Pearson   (Pa.)   337. 

To  carry  on  meat  market. —  St.  Charles 
v.  Hackman,  (1896)  133  Mo.  634,  34  S. 
W.   878. 


40.  Marriage. —  The  contract  of  marriage  is  not  a  "  contract  "  within 
the  meaning  of  the  Constitution. 


State  v.  Tutty,  (1890)  41  Fed.  753. 
See  also  the  following  cases: 

United  States. —  Maynard  v.  Hill, 
(1888)  125  U.  S.  190,  8  S.  Ct.  723,  31  U. 
S.  (L.  ed.)  654;  Dartmouth  College  v. 
Woodward,  (1819)  4  Wheat.  629,  4  U.  S. 
(L.  ed.)  629,  reversing  (1817)  1  N.  H. 
Ill;  Starr  t;.  Hamilton,  (1867)  Deady 
(U.  S.)    268,  22  Fed.  Cas.  No.   13,314. 

Alabama.—  Green  t\  State,  (1877)  58 
Ala.  190. 

Kentucky.—  Cabell  v.  Cabell,  (1858)  1 
Met.   319. 

Maine.— Adams  v.  Palmer,  (1863)  51 
Me.  480. 

Mississippi. —  Carson  v.  Carson,  (1866) 
40  Miss.  349. 

yew   York.—  White  v.   White,    (1849) 

5  Barb.  474. 

Oregon. —  Rugh  v.  Ottenheimer,  (1876) 

6  Ore.   232. 

Washington. — Maynard  v.  Valentine, 
(1880)    2  Wash.  Ter.  3,  3  Pac.  195. 

Divorce. —  This  provision  does  not  re- 
trict  the  general  right  of  a  state  legisla- 
ture to  legislate  upon  the  subject  of 
divorce.  Hunt  v.  Hunt,  (1879)  131  U. 
S.'clxv,  24  U.  S.  (L.  ed.)  1109.  See  also 
the   following   cases: 

United  States. —  Maynard  v.  Hill, 
(1888)  125  U.  S.  190,  8  S.  Ct.  723,  31 
U.  S.  (L.  ed.)  654;  Ex  p.  Kinney,  (1879) 
3  Hughes  9,  14  Fed.  Cas.  No.  7,825. 

Indiana. —  Tolen  v.  Tolen,  (1831)  2 
Blackf.  407. 

North  Carolina. — Walton  v.  Gatlin, 
(1864)    Winst.  L.  325. 

Pennsylvania. —  Cronise  v.  Cronise, 
(1867)    54  Pa.  St.  262. 


Legislative  divorces  are  not  invalid 
as  impairing  the  obligation  of  contracts. 
Starr  v.  Pease,  (1831)  8  Conn.  541; 
Adams  v.  Palmer,  (1863)  51  Me.  480; 
Ponder  v.  Graham,  (1851)  4  Fla,  23; 
Cabell  v.  Cabell,  (1858)  1  Met.  (Ky.) 
319. 

Removal  of  trustee  under  deed  of 
separation. —  Where  a  trustee  has  been 
appointed  under  an  agreement  of  separa- 
tion between  husband  and  wife,  containing 
a  covenant  binding  the  trustee  to  in- 
demnify the  husband  against  debts  con- 
tracted by  the  wife,  jurisdiction  to  re- 
move the  trustee  and  to  appoint  another 
could  not  be  constitutionally  conferred  by 
statute  after  an  agreement  is  entered 
into.  Hughes  v.  Cuming,  (1900)  165 
N.  Y.  91,  58  N.  E.  794,  reversing  (1899) 
36  App.  Div.  302,  55  N.  Y.  S.  256. 

Right  of  dower.— As  a  widow's  right  to 
dower  is  a  right  acquired  by  the  marriage 
contract,  and  one  of  the  benefits  promised 
to  her  by  the  law  of  the  contract,  in  con- 
sideration of  her  entering  into  that  rela- 
tion, it  comes  fairly  within  the  letter 
and  spirit  of  the  prohibitory  clause  of 
the  Constitution,  as  a  contract  which 
cannot  be  impaired  by  subsequent  legis- 
lation. Lawrence  v.  Miller,  (1849)  2 
N.  Y.  245. 

Statutes  restoring  to  women  the  com- 
mon-law right  of  dower  are  uncon- 
stitutional, so  far  as  they  apply  to  mar- 
riages contracted  previous  to  the  passage 
of  those  statutes.  Wesson  v.  Johnson, 
(1872)    66  N.  C.  189. 

To  construct  railroad  turnout.— Bran- 
son r.  Philadelphia,  (1864)  47  Pa.  St.  331, 
wherein  the  court  said :    "  Every  licensee 
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from  a  public  authority,  whether  a  mu- 
nicipality, exercising  a  portion  of  the  high 
powers  of  eminent  domain,  or  the  im- 
mediate agents  of  the  Commonwealth  her- 
self, necessarily  takes  it  subject  to  this 
right  of  eminent  domain,  to  be  exercised 
for  the  benefit  of  the  public  in  the  future, 
as  well  as  in  the  past." 

A  Wisconsin  statute  which  provided  that 
"a  woman,  being  an  alien,  shall  not  on 
that  account  be  barred  of  her  dower;  but 
any  woman  residing  out  of  this  state  shall 
be  entitled  to  dower  only  of  lands  of  her 
husband,  being  in  this  state,  of  which  he 
died  seized,"  was  held  to  be  constitutional. 
Bennett  t>.  Harms,  (1881)  51  Wis.  251, 
8  N.  W.  222. 

As  to  the  effect  upon  creditors  of  stat- 
utes concerning  doioer,  see  Voltz  v.  Rawles, 
(1882)  85  Ind.  198,  followed  85  Ind.  601; 
Parkham  v.  Vandeventer,  (1882)  82  Ind. 
544;  Taylor  v.  Stockwell,  (1879)  66  Ind. 
505;  Patton  v.  Asheville,  (1891)  109  N.  C. 
685,  14  S.  E.  92. 

Married  women's  property  Acts. —  The 
provision  in  the  constitution  of  Oregon 
of  1859,  providing  that  certain  property 
of  every  married  woman  "  shall  not  be 
subject  to  the  debts  or  contracts  of  the 
husband,"  was  held  applicable  to  the 
marriages  in  existence  when  the  consti- 
tution went  into  force,  so  far  as  the 
after-acquired  property  of  the  wife  was 
concerned.  Starr  t\  Hamilton,  (1867) 
Deady  (U.  S.)  268,  22  Fed.  Cas.  No. 
13,314. 

A  statute  entitling  a  married  woman  to 
hold  property  to  her  separate  use  does 
not  divest  the  right  of  a  creditor  of  the 
husband,  who  had  commenced  suit,  to 
have  satisfaction  out  of  the  husband's 
estate  in  his  wife's  land.  Lefever  !?. 
Witmer,  (1849)  10  Pa.  St.  505.  See 
Headley  t?.  Ettling,  (1849)  1  Phila.  (Pa.) 
39,  7  Leg.  Int.   (Pa.)   39. 

Where  in  South  Carolina  a  woman  was 
married  in  1832,  after  which  she  acquired 
lands  by  purchase,  and  subsequently  her 
husband  contracted  debts  which  became 
due  in  1859,  upon  which  judgment  was 
obtained  in  1869,  it  was  held  that  the 
provisions  of  the  constitution  of  1868, 
which  enacted?  that  "the  real  and  per- 
sonal property  of  a  woman,  held  at  the 
time  of  her  marriage,  or  that  which  she 
may  thereafter  acquire,  either  by  gift, 
grant,  inheritance,  devise  or  otherwise, 
shall  not  be  subject  to  levy  and  sale 
for  her  husband's  debts,  but  shall  be 
held  by  her  as  her  separate  property, 
and  may  be  bequeathed,  devised  or  alien- 
ated by  her  the  same  as  if  she  were  un- 
married; provided  that  no  gift  or  grant 
from  the  husband  to  the  wife  shall  be 
detrimental  to  the  just  claims  of  his 
creditors,"    did    not    act    retrospectively 


Upon  the  rights  of  the  husband  in  the 
land.  And  if  such  retrospective  operation 
manifests  itself  it  could  not  be  so  con- 
strued, since  it  would  violate  the  Con- 
stitution of  the  United  States.  Bouk- 
nig;ht  t>.  Epting,  (1878)  11  S.  C.  71,  in 
which  case  the  court  said :  "  There  can 
br  no  doubt  but  that  prior  to  the  consti- 
tution of  1868,  a  husband  did,  by  virtue 
of  his  marriage,  acquire  an  estate  in  the 
lands  of  which  his  wife  was  then,  or 
might  thereafter  become,  seized,  during 
the  coverture,  which  was  a  vested  interest 
and  liable  to  be  sold  under  execution 
against  him.  If  this  be  so,  it  would  be 
difficult  to  escape  the  conclusion  that  any 
statute  or  constitutional  provision  of  a 
state,  divesting  such  vested  interest  and 
transferring  such  estate  to  another,  would 
be  in  conflict  with  the  Constitution  of 
the  United  States.  This  estate  in  the 
husband  is  property,  and  as  much  liable 
to  the  claims  of  his  creditors  as  any 
other  property  he  may  have,  and  any 
legislation  of  a  state,  either  by  constitu- 
tion or  statute,  which  undertakes  to  with- 
draw such  property  from  the  reach  of 
his  creditors,  would  be  unconstitutianal." 

As  to  legacies  and  distributive  shares. — 
As  between  husband  and  wife,  there  is  no 
constitutional  provision  protecting  the 
marriage  itself,  or  the  property  incident 
to  it,  from  legislative  control,  by  general 
law,  upon  such  terms  as  public  policy 
may  dictate.  The  sovereign  power  may, 
by  general  enactment,  regulate  and  mould 
their  relative  rights  and  duties  at  pleas- 
ure. And  the  statute  in  force  at  the  dis- 
solution of  the  marriage  by  death  is  the 
measure  of  the  survivor's  rights.  Hie 
same  is  true  of  divorce  —  the  existing 
statute  governs-.  Noel  t>.  Ewing,  (1857) 
9  Ind.  37. 

As  respects  property,  the  contract  of 
marriage  must  stand  upon  the  same  foot- 
ing as  other  contracts.  By  virtue  of  the 
marriage  relation,  the  husband  becomes 
entitled  to  the  chose*  in  action  of  the 
wife,  including  legacies  and  distributive 
shares.  Although  this  right  may  not  be 
expressed  in  the  terms  of  the  agreement, 
it  is  an  incident  to  the  relationship.  It  is 
the  law  of  the  contract,  which  enters  into 
and  forms  a  part  of  it.  Therefore  a  stat- 
ute which  destroys  this  right  impairs 
the  obligation  of  the  contract,  and  comes 
within  the  constitutional  inhibition. 
Holmes  v.  Holmes,  (1848)  4  Barb.  (N. 
Y.)  295.  See  Neff's  Appeal,  (1853)  21 
Pa.  St.  243,  as  to  allowances  to  widows 
and  minor  children  of  insolvent  debtors. 

Legalizing  slave  marriages.— The  Acts 
of  South  Carolina  which  were  passed  after 
the  emancipation  in  1865,  and  which 
legalized  slave  marriages,  were  held  not 
to  violate  the  constitutional  provision. 
Callahan  v.  Callahan,  (1891)  36  S.  C.  454, 
15  S-  E.  727. 
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41.  Diversion  of  Water  by  Riparian  Owner. —  A  state  statute  declaring 
that  "  it  shall  be  unlawful  for  any  person  or  corporation  to  transport  or 
carry,  through  pipes,  conduits,  ditches,  or  canals,  the  waters  of  any  fresh 
water  lake,  pond,  brook,  creek,  river,  or  stream  of  this  state  into  any  other 
state,  for  use  therein,"  does  not  impair  the  obligation  of  a  contract  as  to  a 
riparian  owner  who  has  entered  into  a  contract  to  carry  such  water  into 
another  state,  as  such  a  contract  is  illegal. 

Hudson  County  Water  Co.  v.  McCarter,  (1908)  209  U.  S.  349,  28  S.  Ct.  529, 
52  U.  S.  (L.  ed.)  828,  14  Ann.  Cas.  560. 

42.  Taxation  of  Use  of  Trading  Stamps. —  A  tax  on  the  use  by  retail 
merchants  of  redeemable  coupons  qr  profit-sharing  certificates,  does  not 
impair  the  obligation  of  any  contract  as  the  statute  does  not  affect  sales 
completed  before  its  enactment. 

Rast  v.  Van  Deman,  etc.,  Co.,  (1916)  240  U.  S.  342,  36  S.  Ct.  370,  60  U.  S.  (L.  ed.) 
679,  Ann.  Cas.  1917A  455,  L.  R.  A.  191 7A  421. 


43.  Lottery  Franchises. —  A  lottery  franchise  may  be  repealed  even  if 
rights  have  been  acquired  under  the  privilege. 


Com.  t\  Douglass,  (1893)  100  Ky.  116, 
24  S.  W.  233,  66  Am.  St.  Rep.  328, 
following  Stone  v.  Mississippi,  (1879) 
101  U.  S.  820,  25  U.  S.  (L.  ed.)  1079, 
wherein  the  court  said :  "  The  contracts 
which  the  Constitution  protects  are  those 
that  relate  to  property  rights,  not  gov- 
ernmental. It  is  not  always  easy  to  tell 
on  which  side  of  the  line  which  separates 
governmental  from  property  rights  a  par- 
ticular case  is  to  be  put;  but  in  respect 
to  lotteries  there  can  be  no  difficulty. 
They  are  not,  in  the  legal  acceptation  of 
the  term,  mala  in  «e,  but,  as  we  have 
just  seen,  may  properly  be  made  mala 
prohibita.  .  .  .  Any  one,  therefore, 
who  accepts  a  lottery  charter  does  so  with 
the  implied  understanding  that  the 
people,  in  their  sovereign  capacity,  and 
through  their  properly  constituted  agen- 
cies, may  resume  it  at  any  time  when 
the  public  good  shall  require,  whether  it 
be  paid  for  or  not.  All  that  one  can  get 
by  such  a  charter  is  a  suspension  of  cer- 
tain governmental  rights  in  his  favor, 
subject  to  withdrawal  at  will.  He  has  in 
legal  effect  nothing  more  than  a  license 
to  enjoy  the  privilege  on  the  terms  named 
for  the  specified  time,  unless  it  be  sooner 
abrogated  by  the  sovereign  power  of  the 
state.  It  is  a  permit,  good  as  against 
existing  laws,  but  subject  to  future  legis- 
lative and  constitutional  control  or  with- 
drawal."    See  also  the  following  cases: 

United  States. —  Bovd  r.  Alabama, 
(1876)  94  U.  S.  645,  24  U.  S.  (L.  ed.) 
302. 


Indiana. —  State  t?.  Woodward,  (1883) 
89  Ind.  110,  overruling  Kellum  v.  State, 
(1879)   66  Ind.  588. 

Kentucky. —  Gregory  v.  Shelby  College, 
(1859)   2  Met.  589. 

Louisiana. —  Davis  v.  CaldweU,    (1842) 

2  Rob.  271. 

Mississippi. —  Moore  v.  State,  (1873) 
48  Miss.  147;  Mississippi  Art,  etc.,  Soc. 
v   Musgrove,  (1870)  44  Miss.  820. 

Missouri. —  Freleigh  v.  State,  (1844) 
8  Mo.  606;  State  v.  Sterling,  (1844)  8 
Mo.   697. 

North  Carolina. —  State  v.  Morris, 
(1877)   77  N.  C.  512. 

Virginia. —  Dismal  Swamp  Canal  Co. 
v.  Com.,  (1885)  81  Va.  220;  Justice  v. 
Com.,  (1885)   81  Va.  209. 

But  see  Louisiana  State  Lottery  Co.  r. 
Fitzpatrick,  (1879)  3  Woods  (U.  S.)  222, 
15  Fed.  Cas.  No.  8,541 ;   State  f.  Phalen, 

3  Harr.  (Del.)  445;  Gregory  t\  Shelby 
College,  (1859)  2  Met.  (Ky.)  589;  State 
r.  Hawthorn,   (1845)   9  Mo.  390. 

It  is  doubtful  whether  a  itate  statute 
appointing  commissioners  whose  duty  it 
was  to  raise  by  way  of  lottery  or  lotteries 
a  sum  of  money  for  the  purpose  of  im- 
proving a  turnpike  road  granted  any 
franchise  or  constituted  any  contract 
either  with  the  commissioners  or  with 
the  turnpike  corporation.     Phalen  t*.  Vir- 
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(1850)    8    How.    167,    12    U. 
(L.  ed.)   1030. 


An  Agreement  between  a  municipal  cor- 
poration and  a  party  under  authority 
conferred  by  state  statute,  by  which  the 
party   became   the    owner    of    a    lottery 


scheme  devised  by  the  city,  is  not  a  con- 
tract the  obligation  of  which  the  city  is 
forbidden  to  impair  either  by  legislative 
enactment  or  by  constitutional  provision. 
Douglas  v.  Kentucky,  (1897)  168  U.  S. 
495,  18  S.  Ct.  199,  42  U.  S.  (L.  ed.)  653. 


44.  Contracts  Vel  Non  in  Sundry  Instances. 


Dedications  for  public  purposes. —  If  a 

frant  is  made  for  a  specific,  limited,  and 
efinite  purpose,  the  subject  of  the  grant 
cannot  be  used  for  another,  and  the 
grantor  still  retains  such  an  interest 
therein  as  entitles  him  in  a  court  of 
equity  to  insist  upon  the  execution  of 
the  trust  as  originally  declared  and  ac- 
cepted. Hie  legislature  has  no  power  to 
authorize  a  disposal  of  the  subject 
granted  or  to  convert  its  uses.  Where  an 
Act  was  passed  which  authorized  incor- 
porated towns  and  cities  to  dispose  of 
and  convey  public  squares,  parks,  etc., 
that  had  been  dedicated  for  that  purpose, 
it  was  held  that  the  Act  was  unconstitu- 
tional. Warren  v.  Lyons,  (1867)  22  la. 
351. 

The  dedication  by  William  Penn,  the 
former  proprietary,  of  Penn  Square  to 
general  public  use,  was  a  grant  which  it 
was  within  the  authority  of  the  Pennsyl- 
vania legislature  to  modify,  by  authoriz- 
ing its  appropriation  for  the  erection  of 
public  buildings.  Leger  v.  Rice,  (1871) 
8  Phila.  (Pa.)  167,  15  Fed.  Cas.  No. 
8,210. 

Damages  for  injury  by  grading  street. 
—  There  is  no  such  vested  right  to  the 
recovery  of  damages  for  injury  to  prop- 
erty by  the  grading  of  a  street  as  to 
prevent  the  legislature  from  taking  away 
such  right.  Eltor  v.  Tacoma,  (1910)  57 
Wash.  50,  106  Pac.  478,  107  Pac.  1061. 

Penalties. —  A  superadded  penalty  to  a 
legislative  contract  may  be  revoked  with- 
out impairing  the  obligation  of  the  con- 
tract, while  all  other  legal  remedies  are 
left  in  full  force,  since  the  penalty  is  no 
part  of  the  obligation.  Washington  Toll 
Bridge  Co.  v.  Beaufort  County,  (1879) 
81  N.  C.  491.  See  also  Nevitt  v.  Port 
Gibson  Bank,  (1846)  6  Smed.  &  M. 
(Miss.)  513. 

A  Massachusetts  Act  passed  in  1809, 
which  imposed  a  penalty  of  two  per  cent, 
per  month  on  the  amount  of  bills  of  any 
bank,  of  which  payment  was  by  such  bank 
refused,  was  held  to  be  constitutional. 
Brown  r.  Penobscot  Bank,  (1812)  8  Mass. 
445. 

Releasing  penalty  due  county. — A  state 
stnl ui c  proposed  to  subscribe  three  million 


dollars  to  the  capital  stock  of  a  railroad 
provided  the  company  assented  to  the 
provisions  of  that  law,  and  among  other 
provisions  the  statute  required  the  road 
to  pass  through  two  towns  in  Washing- 
ton county,  and  provided  also  that  if  the 
road  was  not  located  in  the  manner  there- 
in pointed  out,  the  company  "  should  for- 
feit one  million  dollars  to  the  state  for 
the  use  of  Washington  county."  The  law 
was  assented  to  by  the  company  and  be- 
came obligatory  upon  it,  and  the  sum  pro- 
posed was  subscribed  by  the  state,  but 
the  company  did  not  locate  the  road 
through  the  two  towns  nor  through  any 
part  of  the  county.  It  was  held  that  the 
money  was  not  due  to  the  county  by  con- 
tract, but  was  a  penalty  to  be  inflicted 
if  the  railroad  company  did  not  follow 
the  line  pointed  out  in  the  law,  and  a 
statute  releasing  the  railroad  company 
from  the  payment  of  the  sum  impaired 
the  obligation  of  no  contract,  but  was 
within  the  power  of  the  state  under  its 
right  to  remit  penalties.  Maryland  ©. 
Baltimore,  etc.,  R.  Co.,  (1845)  3  How. 
(U.  S.)  548,  11  U.  S.  (L.  ed.)  714. 

The  legislature  may  release  a  penalty 
accruing  to  a  county  after  verdict,  but 
before  judgment.  Coles  v.  Madison 
County,   (1826)   1  111.  154. 

Payments  made  by  mistake. —  There  is 
no  contract  on  the  part  of  a  state  to  re- 
turn the  amount  of  an  invalid  assess- 
ment paid,  therefore  there  is  no  vested 
right  to  recover  payment.  The  legisla- 
ture may  lawfully  take  away  the  right 
of  recovery  based  upon  an  informality  in 
the  proceedings,  because  a  party  has  no 
vested  right  in  the  defense  or  right  of 
action,  based  on  informalities  not  affect- 
ing the  substantial  equity.  Nottage  r. 
Portland,  (1899)  35  Ore.  539,  58  Pac.  883, 
76  Am.  St.  Rep.  513.  See  also  State  c 
New  Orleans,   (1886)  38  La.  Ann.  119. 

Exemptions  from  jury  duty. —  In  Ew  p. 
Goodin,  (1878)  67  Mo.  637,  it  was  held 
that  where  a  party,  in  the  express  terms 
of  law,  had  served  for  the  required  period 
of  seven  years  as  a  member  of  the  fire 
wardens  of  St.  Louis,  and  received  his 
certificate  evidencing  that  fact,  he  was 
clearly  entitled  to  exemption  from  jury 
service.     The   state   entered   into   a   con- 
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tract  with  the  party  which  was  supported 
by  a  valuable  consideration,  to  wit,  the 
service  to  be  rendered,  and  which  when 
required  constituted  a  complete  and  exe- 
cuted contract  which  subsequent  legisla- 
tion was  powerless  to  annul  or  abro- 
gate. 

A  charier  exemption  from  jury  duty 
granted  in  favor  of  members  of  a  fire 
company  does  not  constitute  a  contract 
within  the  meaning  of  the  constitutional 
provision.  Bloom  t\  State,  (1856)  20  Oa. 
448. 

Partnership  contracts. —  When  a  num- 
ber of  persons  associate  themselves  as 
partners,  for  a  business  and  time  speci- 
fied in  the  agreement  between  them,  or 
become  members  of  a  corporation  for  defi- 
nite purposes  and  objects  specified  in  the 
charter,  which  in  such  case  is  their  con- 
tract, and  for  a  time  settled  by  it,  the 
objects  and  the  business  of  the  partner- 
ship or  corporation  cannot  be  changed,  or 
abandoned,  or  sold  out,  within  the  time 
specified,  without  the  consent  of  all  the 
partners  or  corporators;  one  partner  or 
corporator,  however  small  his  interest, 
can  prevent  it.  And  this  is  so,  although 
by  law  a  majority  in  either  case  can  con- 
trol or  manage  the  business  against  the 
will  and  interest  of  the  minority,  so  long 
as  it  is  within  the  scope  of  the  partner- 
ship or  charter.  Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  (1867)   18  N.  J.  Eq.  178. 

Continuing  wages  after  discharge  un- 
til paid. — A  statute  which  provides  that 
when  an  employer  discharges  his  employ- 
ees without  first  paying  the  amount  of 
any  wages  then  due  them,  or  shall  fail 
or  refuse  to  pay  on  demand,  each  such 
employee  may  charge  and  collect  wages 
in  the  sum  agreed  upon  in  the  contract 
of  employment  for  each  day  the  employer 
ia  in  default  until  he  is  paid  in  full, 
without  rendering  any  service  therefor, 
not  exceeding  thirty  days  after  such  de- 
fault, is  valid.  Olson  v.  Idora  Hill  Min- 
ing Co.,  (1916)  28  Idaho  504,  165  Pac. 
291. 

The  Admission  of  an  attorney  is  not 
A  contract  within  the  terms  of  this  clause. 
In  re  Baxter,  (1866)  5  Am.  L.  Reg.  (N. 
S.)   159  note,  2  Fed.  Cas.  No.  1,118. 

A  constitutional  provision  prohibiting 
attorneys  from  practicing  in  the  courts 
until  the  taking  and  filing  of  an  oath  of 
loyalty,  was  held  not  to  impair  the  obli- 
gation of  contracts.  State  v.  Garesche, 
(1865)  96  Mo.  256,  overruled  Murphy, 
etc.,  Test  Oath  Cases,  (1867)  41  Mo.  339, 
on  the  ground  that  the  test  oath  was  a 
bill  of  pains  and  penalties  prohibited  by 
the  Constitution  of  the  United  States. 


Assessment  of  taxes. — A  contract  be- 
tween the  state  and  the  owner  of  land 
h  not  constituted  by  the  assessing  o 
taxes,  the  creation  of  a  lien  and  its  en- 
forcement. The  proceeding  is  essentially 
it?  invitum,  and  the  proceedings  on  •  ■ 
sale  of  the  land  are  a  remedy  for  the  de- 
linquency of  the  taxpayer.  The  law  af- 
fecting the  remedy  is  in  such  cases  sub- 
ject to  amendment  even  though  the  time 
fixed  for  the  sale  or  redemption  is  short- 
ened. Muirhead  v.  Sands,  (1897)  111 
Mich.  487,  69  N.  W.  826.  See  Flock  v. 
Smith,  (1900)  65  N.  J.  L.  224,  47  Atl. 
442;  In  re  Commissioners'  Report,  (1887) 
49  N.  J.  L.  488,  10  Atl.  363;  People  V. 
Buffalo,  (1900)  33  Misc.  170,  68  N.  Y.  S. 
409,  affirmed  (1901)  63  App.  Div.  563, 
68  N.  Y.  S.  409,  71  N.  Y.  S.  1145. 

Certificates  of  tax  sales. —  A  statute  is 
not  unconstitutional  because  it  retro- 
spectively applies  to  certificates  already 
issued  for  tax  sales.  Herrick  v.  Niesz, 
(1896)    16  Wash.  74,  47  Pac  414. 

Requiring  certificate  holder  to  give  no- 
tice to  one  in  possession. —  A  state  stat- 
ute requiring  that  the  holder  of  a  certifi- 
cate of  tax  sale  should  give  notice  to 
whoever  might  be  found  in  possession  of 
the  land  before  taking  a  deed,  does  not 
impair  the  obligation  of  the  contract 
made  at  the  sale.  Curtis  r.  Whitney, 
(1871)  13  Wall.  70,  20  U.  S.  (L.  ed.) 
513.  See  also  Coulter  v.  Stafford,  (1893) 
56  Fed.  566,  reversing  (1891)  48  Fed.  266; 
Kelly  v.  Gwatkin,  (1908)  108  Va.  6, 
60  S.  E.  749. 

Authorizing  recovery  of  money  from  torn 
commissioners. —  A  statute  authorizing 
the  recovery  of  money  in  the  hands  of 
commissioners  received  from  the  sale  of 
lands  for  taxes  is  not  invalid  as  impair- 
ing the  contract  of  sale.  Smith  v.  Merch- 
and,   (1821)   7  S.  &  R.   (Pa.)   260. 

Refunding  to  purchaser  at  taw  sale.— 
Kansas  statutes  provide  for  refunding  to 
the  purchaser  at  the  tax  sale  the  money 
paid  by  him,  in  all  cases  where  it  is  dis- 
covered, before  a  deed  is  made,  that  for 
any  error  or  irregularity  the  land  ought 
not  to  be  conveyed,  and  in  all  cases  where, 
after  a  deed  is  made,  it  is  discovered  that 
the  sale  was  invalid;  and  provide  that 
in  the  former  case  the  county  treai-urer 
u  shall  refund  the  amount  paid  Iherefor 
on  such  sale,  and  all  subsequent  taxes 
and  charges  paid  thereon  by  the  pur- 
chaser or  his  assigns,  out  of  the  county 
treasury,  with  interest  on  the  whole 
amount  at  the  rate  of  ten  per  cent,  per 
annum ;  "  and,  in  cases  of  the  latter  kind, 
that  "  the  county  commissioners  shall 
cause  the  money  paid  therefor  on  the 
sale,  and  all  subsequent  taxes  and  charges 
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paid  thereon  by  the  purchaser  or  his  as- 
signs, to  be  refunded,  with  interest  on 
the  whole  amount  at  the  rate  of  ten  per 
cent,  per  annum/'  etc.  Such  statutes 
form  a  contract  with  the  purchaser  at  a 
tax  sale,  the  obligation  of  which  is  im- 
paired by  a  statute  providing  that  the 
purchaser  has  no  right  to  the  return  of 
his  money  in  any  case,  unless  the  board 
of  supervisors  shall  see  proper  so  to 
order;  but  a  statute  providing  that  if, 
after  the  conveyance  of  land  sold  for 
taxes,  it  shall  be  discovered  or  adjudged 
that  the  sale  was  invalid,  the  county 
commissioners  shall  cause  the  money  paid 
therefor  on  the  sale,  and  all  subsequent 
taxes,  etc.,  to  be  refunded,  etc.,  "upon 
the  delivery  of  a  quitclaim  deed  from  the 
party  claiming  under  the  tax  deed,  exe- 
cuted to  such  person  or  persons  as  the 
commissioners  may  direct,"  is  a  reason- 
able and  proper  exercise  of  the  power  of 
the  general  assembly  to  modify  without 
impairing  the  remedy.  Corbin  v.  Wash- 
ington County,  (1880)  3  Fed.  356. 

Assessments  for  public  improvements,— 
Even  as  to  third  parties  an  assessment 
for  public  improvements  is  not  a  contract 
in  tne  sense  in  which  the  word  is  used 
in  the  Constitution  of  the  United  States; 
and  whether  rights  arising  thereon  have 
become  vested  depends  upon  circum- 
stances. Garrison  v.  New  York,  (1874) 
21  Wall.  196,  22  U.  S.  (L.  ed.)  612; 
Baltimore,  etc.,  R.  Co.  v.  Nesbit,  (1850) 
10  How.  (U.  S.)  395,  13  U.  S.  (L.  ed.) 
469;  Essex  Public  Road  Board  v.  Skinkle, 
(1891)  140  U.  S.  340,  11  &  Ct.  790, 
35  U.  S.  (L.  ed.)  446,  affirming  (1887) 
49  N.  J.  L.  641,  10  AtL  379. 

Established  line  of  wharves. —  A  munic- 
ipal corporation  had  full  power  from  the 
states  to  establish  wharves,  and  to  cause 
them  to  be  erected  by  the  owners  of  the 
adjacent  property,  the  state  owning  the 
land  under  the  water,  and  to  grant  the 
right  to  receive  and  collect  wharfage,  but 
was  restrained  from  conveying  this  land 
by  statutes.  An  Act  of  the  legislature 
established  a  bulkhead  line  of  solid  fill- 
ing, beyond  which  it  was  enacted  that 
it  should  not  be  lawful  to  fill  with  solid 
material.  A  transaction  by  which  an 
owner  of  adjacent  property  acquired  the 
right  to  construct  a  wharf  and  receive 
the  profits  therefrom  constituted  a  con- 
tract, the  obligation  of  which  would  be 
impaired  by  action  of  the  city,  under 
legislative  sanction,  erecting  wharves  and 
permanent  structures  outside  the  gran- 
tee's wharf,  between  it  and  the  channels 
of  the  river,  which  would  cut  it  wholly 
off  from  the  navigable  water  of  the  river, 
and  destroy  the  right  to  collect  wharfage 
and  cranage  at  his  wharf.  Crocker  v. 
New  York,   (1883)    15  Fed.  406. 


Liability  of  corporate  trustees. —  Under 
the  provision  of  a  Montana  statute  pro- 
viding that  if  any  company  shall  fail  to 
make  or  file  an  annual  report  of  the 
amount  of  capital,  and  the  portion  actu- 
ally paid  in,  and  the  amount  of  existing 
debts,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for 
the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted  be- 
fore such  report  shall  be  made,  the  ri^ht 
of  the  creditor  to  enforce  this  obligation 
and  liability  of  the  trustees  becomes  fixed 
and  vested  as  soon  as  it  accrues,  and  is 
not  subject  to  be  defeated  by  any  repeal 
or  change  of  the  statute.  Fitzgerald  v. 
Weidenbeck,  (1896)  76  Fed.  695. 

A  covenant  in  a  lease  that  the  lessor 
should  keep  the  lessee  "  in  lawful  posses- 
sion of  the  said  leased  premises  during 
this  lease/1  with  right  of  the  tenant  to 
enforce  the  covenant  in  a  proceeding  by 
forcible  entry  and  detainer,  was  held  not 
to  be  such  a  contract  right  as  was  im- 
paired by  the  adoption  of  a  state  con- 
stitutional provision  that  "no  person 
shall  be  prosecuted  in  any  civil  action 
for  or  on  account  of  any  act  by  him 
done,  performed,  or  executed,  after  the 
first  or  January,  one  thousand  eight  hun- 
dred and  sixty-one,  by  virtue  of  military 
authority  vested  in  him  by  the  govern- 
ment of  the  United  States,  or  that  of  this 
state,  to  do  such  acts,  or  in  pursuance  to 
orders  received  by  him  from  any  person 
vested  with  such  authority;  and  if  any 
action  or  proceeding  shall  have  hereto- 
fore been,  or  shall  hereafter  be,  instituted 
against  any  person  for  the  doing  of  any 
such  act,  the  defendant  may  plead  this 
section  in  bar  thereof."  Drehman  t?. 
Stifle,  (1869)  8  Wall.  596,  19  U.  S.  (L. 
ed.)  508.  See  also  Clark  t>.  Dick,  (1870) 
1  Dill.   (U.  S.)   8,  5  Fed.  Cas.  No.  2,818. 

Joint  obligors  —  effect  of  death. —  A 
statute  which  provided  that  "the  estate 
of  a  person  or  party  jointly  liable  upon 
contract  with  others  shall  not  be  dis- 
charged by  his  death,  and  the  court  may 
make  an  order  to  bring  in  the  proper 
representative  of  the  decedent,  when  it 
is  necessary  so  to  do  for  the  proper  dis- 
position of  the  matter/'  was  held  not  to 
affect  contracts  entered  into  before  its 
passage,  since  the  Federal  Constitution 
forbid  8  the  passage  of  any  law  impairing 
the  obligation  of  contracts,  and  hence  its 
provision  cannot  affect  undertakings  exe- 
cuted before  its  enactment.  Randall  v. 
Sackett,  (1879)  77  N.  Y.  480,  affirming 
(1878)  56  How.  Pr.  225. 

Recognizance. —  The  obligation  of  a  con- 
tract is  not  violated  in  releasing  a  pros- 
ecution surety  or  bail,  and  substituting 
another  instead  of  the  first,  there  being 
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no  contract  on  the  part  of  him  for  whose 
indemnity  the  surety  was  taken.  Craig- 
head v.  State  Bank,  (1838)  Meigs  (Tenn.) 
109;  Cook  v.  Gray,  (1862)  2  Houat. 
(Del.)  455. 

Liability  on  bonds. —  A  bond  or  other 
obligation  payable  to  bearer  is  a  contract 
to  pay  the  person  who  shall  be  the  owner 
thereof,  and  who  shall  present  it  for 
payment  at  the  proper  time.  A  statute 
which  exempts  an  obligor  from  liability 
to  a  person  so  designated  in  the  bond 
changes  its  legal  effect  injuriously  to 
the  latter,  and  so  impairs  its  obligation. 
People  v.  Otis,  (1881)  24  Hun  (N.  Y.) 
519,  affirmed  (1882)   90  N.  Y.  48. 

A  replevin  bond  is  a  contract  within 
the  meaning  of  the  constitutional  pro- 
vision. Lapsley  v.  Brashears,  (1823)  4 
Litt.   (Ky.)  47. 

Extending  time  of  replevin  on  judg- 
ment.—  Where  after  the  contract  is  made 
a  law  is  passed  extending  the  term  of  the 
replevin  on  a  judgment  rendered  on  a 
contract  the  constitutional  provision  is 
violated.  Blair  t\  Williams,  (1823)  4 
Litt.   (Ky.)   35. 

Gaol  bond. —  A  bond  for  the  debtor's 
liberties  restrains  the  debtor  within  the 
liberties  established  by  law  for  the  time 
being.  And  it  was  held  that  the  Massa- 
chusetts statute  of  the  10th  of  February, 
1823,  narrowing  the  liberties  in  Suffolk 
after  the  15th  day  following,  was  not  un- 
stitutional  as  applied  to  a  bond  given 
before  the  passing  of  the  Act,  but  that 
the  principal  in  such  bond,  having  after 
the  15th  day  of  May  made  use  of  the 
liberties  in  their  former  extent,  was  guilty 
of  an  escape.  Heed  v.  Pullum,  (1824) 
2  Pick.   (Mass.)    158. 

Whatever  may  be  said  with  respect  to 
a  gaol  bond,  before  the  condition  be 
broken  —  whether  it  be  considered  as  a 
contract,  to  which  the  creditor  is  a  party, 
or  as  a  substitute  for  the  walls  of  a 
prison,  as  a  means  of  securing  the  con- 
finement of  the  debtor  —  yet  when  the 
condition  of  such  bond  is  broken  and  the 
bond  is  assigned  by  the  sheriff  to  the 
creditor,  the  assignee,  and  the  signers  of 
the  bond,  it  cannot  be  affected  by  special 
Act  of  the  legislature  freeing  the  debtor 
from  imprisonment  and  providing  that 
"  all  such  bond  or  bonds  as  have  been 
taken  by  the  sheriff  or  keeper  of  the 
gaol  *  *  *  for  the  liberties  of  the 
prison  *  *  *  be,  and  the  same  are 
hereby,  discharged."  Starr  v.  Robinson, 
(1814)   1  D.  Chip.   (Vt.)   257. 

Liquor  dealer's  bond. —  Suits  upon 
liquor  dealers*  bonds  for  liabilities  accrued 
are  not  affected   by  a   local   option   law, 


since  the  liability  is  one  of  contract  which 
cannot  be  impaired.  State  v.  Williams, 
(1895)    10  Tex.  Civ.  App.  346,  30  S.  W. 

477. 

Liability  of  tenant  for  rents  and  profits. 
—  The  statutes  of  Kentucky  excusing  an 
evicted  tenant  from  the  payment  of 
rents  and  profits  accrued  prior  to  actual 
notice  of  the  adverse  title,  and,  as 
amended,  from  such  as  accrued  during 
his  occupancy  before  judgment  rendered 
against  him  in  the  first  instance,  were 
held  to  impair  the  obligation  of  the  com- 
pact entered 'into  by  the  states  of  Ken- 
tucky and  Virginia  under  the  Virginia 
statute  which  declared  "  that  all  private 
rights  and  interests  of  lands  within  the 
said  district"  (of  Kentucky)  "derived 
from  the  laws  of  Virginia  prior  to  such 
separation,  shall  remain  valid  and  secure 
under  the  laws  of  the  proposed  state, 
and  shall  be  determined  by  the  laws  now 
existing  in  this  state,"  which  compact 
was  ratified  by  the  convention  which 
framed  the  constitution  of  Kentucky,  and 
incorporated  into  that  constitution  as  one 
of  its  fundamental  articles.  By  the  law 
of  Virginia  the  claimant  of  lands  who 
succeeded  in.  his  suit  was  entitled  to  an 
account  of  mesne  profits  received  by  the 
occupant  from  some  period  prior  to  the 
judgment  of  eviction  or  decree.  Green  v. 
Biddle,  (1823)  8  Wheat.  1,  5  U.  S.  (L. 
ed.)  547. 

Respites. —  A  statute  relative  to  res- 
pites is  not  invalid,  as  a  debtor  who 
applies  for  a  respite  does  not  seek  a  dis- 
charge from  his  obligations,  nor  attempt 
to  impair  them.  Rasch  v.  His  Creditors, 
(1843)    3  Rob.   (La.)   407. 

Ticket  scalping. —  An  Illinois  statute 
entitled  "An  Act  to  prevent  frauds  upon 
travelers,  and  owner  or  owners  of  any 
railroad,  steamboat,  or  other  conveyance 
for  the  transportation  of  passengers,"  is 
not  void  as  impairing  the  obligation  of 
contracts.  Burdick  v.  People,  (1894)  149 
111.  602,  36  N.  £.  948,  41  Am.  St.  Rep. 
329,  24  L.  R.  A.  152,  in  which  case  the 
court  said:  "It  has  been  held,  that  such 
a  ticket  is  not  a  contract  but  merely  the 
evidence  of  a  contract,  or  a  mere  receipt 
taken  or  voucher  adopted  for  convenience, 
to  show  that  the  passenger  has  paid  his 
fare  from  one  place  to  another.  But,  if 
it  be  admitted  that  the  ticket  is  a  con- 
tract, the  statute  would  only  be  inoper- 
ative and  of  no  effect  as  to  contracts  ex- 
isting at  the  time  of  its  passage;  it  would 
be  valid  and  constitutional  as  to  future 
contracts." 

Right  to  manufacture  liquor. —  An  Act 
incorporating  a  company  "  for  the  pur- 
pose of  manufacturing  malt  liquors  in  all 
their  varieties,"  cannot  be  construed   as 
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conferring  any  greater  or  more  sacred  right 
than  any  citizen  had  to  manufacture  malt 
liquor,  nor  as  exempting  the  corporation 
from  any  control  therein  to  which  a  citi- 
zen would  be  subject,  if  the  interests  of 
the  community  should  require  it.  A  stat- 
ute prohibiting  the  sale  of  liquor  does  not 
impair  any  contract  the  company  has  in 
its  charter.  If  the  public  safety  or  the 
public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  hand  of 
the  legislature  cannot  be  stayed  from  pro- 
viding for  its  discontinuance,  by  any  in- 
cidental inconvenience  which  individuals 
or  corporations  may  suffer.  All  rights  are 
held  subject  to  the  police  power  of  the 
state.  Boston  Beer  Co.  v.  Massachusetts, 
(1877)  97  U.  S.  32,  24  U.  S.  (L.  ed.) 
989,  affirming  (1874)   115  Mass.  153. 

Right  to  manufacture  fertiliser. —  The 
charter  of  a  corporation  declared  that  it 
should  "  have  continued  succession  and 
existence  for  the  term  of  fifty  years,"  and 
authorized  and  empowered  it  to  establish 
and  maintain  chemical  and  other  works 
at  a  place  designated  by  the  statute,  for 
the  purpose  of  manufacturing,  and  con- 
verting dead  animals  and  other  animal 
matter  into,  an  agricultural  fertilizer,  and 
into  other  chemical  products,  by  means 
of  chemical,  mechanical,  and  other  proc- 
esses. A  municipal  ordinance  subse- 
quently passed  under  the  authority  of  a 
state  statute  declaring  that  no  person 
should  transport  any  offal  or  other  offen- 
sive or  unwholesome  matter  through  the 
village,  and  imposing  penalties  for  its 
violation,  did  not  impair  any  contract 
right  contained  in  the  charter.  The  char- 
ter was  a  special  license  until  revoked,  but 
was  not  a  contract  guaranteeing,  in  the 
locality  originally  selected,  exemption  for 
fifty  years  from  the  exercise  of  the  police 
power  of  the  state,  however  serious  the 
nuisance  might  become  in  the  future  by 
reason  of  the  growth  of  population  around 
it.  The  owners  had  no  such  exemption 
before  they  were  incorporated,  and  the 
charter  did  not  give  it  to  them.  North- 
western Fertilizing  Co.  v.  Hyde  Park, 
(1878)  97  U.  S.  663,  24  U.  S.  (L.  ed.)' 
1036. 

Contracts  for  aale  of  slaves.—- A  sale  of 
slaves  in  1861  in  Louisiana  was  a  suffi- 
cient consideration  for  a  promissory  note 
for  the  price,  and  the  obligation  could  not 
be  impaired  by  laws  of  the  state  passed 
subsequently  to  its  date.  Boyce  t\  Tabb, 
(1873)  18  Wall.  546,  21  U.  S.  (L.  ed.) 
757.    See  the  following  cases: 

United  States.— White  v.  Hart,  (1871.) 
13  Wall.  648,  20  U.  S.  (L.  ed.)  685; 
Osborn  v.  Nicholson,  (1871)  13  Wall.  654, 
20  U.  S.  (L.  ed.)  689;  French  v.  Tumlin, 
(1871)  10  Am.  L.  Reg.  (N.  S.)  041, 
9  Fed.  Cas.  No.  5,104. 


A labama*—  Roach  r.  Gunter,  (1870) 
44  Ala.  209;  McElvain  r.  Mudd,  (1870)  44 
Ala.  48;  Fitzpatrick  v.  Hearne,  (1870) 
44  Ala.  171;  Hubbard  v.  Baker,  (1872)  48 
Ala.  491. 

Arkansas. —  Sevier  v.  Haskell,  (1870) 
26  Ark.  133;  Jackoway  v.  Denton,  (1869) 
25   Ark.   625. 

Florida.—  McNealy  P.  Gregory,  (1869) 
13  Fla.  417. 

Georgia.—  Shorter  v.  Cobb,  (1869)  39 
Ga.  302. 

Louisiana. —  Wainwright  v.  Bridges, 
(1867)  19  La.  Ann.  234;  Tate  t>.  Fletcher, 
(1867)    19  La.  Ann.  371. 

Contracts  with  reference  to  Confederate 
notes. —  Where  contracts  were  made  in 
the  insurgent  states  during  the  war  be- 
tween the  residents  of  those  states,  with 
reference  to  Confederate  notes  as  a  stand- 
ard of  value,  and  were  not  designed  to 
aid  the  insurgent  government,  they  may 
be  enforced  in  the  federal  courts,  and  the 
value  of  the  contracts  is  to  be  determined 
by  the  value  of  the  Confederate  notes  in 
lawful  money  of  the  United  States.  In 
an  action  brought  in  a  state  court  to  en- 
force a  vendor's  lien  for  the  unpaid  por- 
tion of  the  purchase  money  of  real  estate, 
which  was  to  be  paid  for  in  Confederate 
treasury  notes,  the  measure  of  value 
adopted  by  the  state  courts  was  not  in 
conformity  with  the  above  rule.  It  al- 
lowed a  recovery  for  the  value  of  the  land 
instead  of,  treasury  notes.  It  was  held 
by  the  United  States  Supreme  Court  that 
the  statute  of  the  state  which  permitted 
this  estimation,  whenever  the  court  might 
think  that  the  fair  value  of  the  property 
would  be  '"  the  most  just  measure  of  re- 
covery," and  pursuant  to  which  the  court 
acted,  sanctioned  the  impairment  of  a  con- 
tract, which  is  not  within  the  competency 
of  the  state  legislature.  Effinger  v.  Ken- 
ney,  (1885)  115  U.  S.  569,  6  S.  Ct.  179, 
29  U.  S.  (L.  ed.)  495.  See  the  following 
cases : 


Alabama. —  Hubbard  v.  Baker,  (1872) 
48  Ala.  491;  Fitzpatrick  v.  Hearne,  (1870) 
44  Ala.  171;  McElvain  v.  Mudd,  (1870)  44 
Ala.  48;  Roach  v.  Gunter,  (1870)  44  Ala. 
209;  Hale  v.  Huston,  (1870)  44  Ala.  134; 
Powell  i\  Knighton,  (1869)  43  Ala.  626; 
Powell  v.  Boon,  (1869)  43  Ala.  459;  Hous- 
ton 17.  Deloach,  (1869)   43  Ala.  364. 

Florida. —  Forcheimer  v.  Holly,  (1872) 
14  Fla.  239. 

Louisiana. —  Henderson  v.  Merchants' 
Mut.  Ins.  Co.,    (1873)    25  La.  Ann.  343. 

Worth  Carolina. —  Holt  r.  Patterson, 
(1870)  74  N.  C.  650;  King  r.  Wilmington, 
etc.,  H.  Co.,  (1872)  66  N.  C.  277. 
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South  Carolina. —  Rutland  v.  Copes, 
(1867)   15  Rich.  L.  84. 

Virginia.—  Pilaris  t>.  Dice,  (1871)  21 
Gratt.  303. 

A  state  statute  which  enacted  "  that  in 
all  civil  actions  which  may  arise  in  courts 
of  justice  for  debts  contracted  during  the 
late  war,  in  which  the  nature  of  the  ob- 
ligation ie  not  set  forth,  nor  the  value  of 
the  property  for  which  such  debts  were 
created  is  stated,  it  shall  be  admissible 
for  either  party  to  show  on  the  trial,  by 


affidavit  or  otherwise,  what  was  the  con- 
sideration of  the  contract;  and  the  jury, 
in  making  up  their  verdict,  shall  take  the 
same  into  consideration,  and  determine 
the  value  of  said  contract  in  present  cur- 
rency in  the  particular  locality  in  which 
it  is  to  be  performed,  and  render  their 
verdict  accordingly/'  by  allowing,  as  con- 
strued by  the  state  court,  the  jury  to 
place  their  own  judgment  #upon  the  value 
of  a  contract  in  suit,  impaired  its  obliga- 
tion. Wilmington,  etc.,  R.  Co.  t\  King, 
(1875)  91  U.  S.  5,  23  U.  S.  (L.  ed.)   186. 


VI.  What  Constitutes  the  Obligation 

1.  In  General. —  It  is  a  law  which  impairs  the  obligation  of  contracts, 
and  not  the  contract  itself,  which  is  interdicted.  The  obligation  of  a  con- 
tract is  the  law  which  binds  the  parties  to  perform  their  agreement. 


Ogden  v.  Saunders,  (1827)  12  Wheat. 
257,  6  U.  S.  (L.  ed.)  606.  See  also  the 
following  cases: 

United  States. —  Walker  v.  Whitehead, 
(1872)  16  Wall.  314,  21  U.  S.  (L.  ed.) 
357;  Hays  v.  Seattle,  (1915)  226  Fed. 
287;  National  Bank  v.  Sebastian  County, 
(1879)  5  Dill.  414,  17  Fed.  Cas.  No. 
10,040. 


Alabama. —  Edwards 
(1881)    70  Ala.  145. 


t?.      Williamson, 


Connecticut.-^-  Smith  v.   Mead,    (1830) 

3  Conn.  253. 

Indiana. —  Pugh  v.  Bussel,  (1831)  2 
Blackf.  397. 

Kentucky.—  Blair  v.  Williams,    (1823) 

4  Litt  35. 

Mississippi. —  Lessley  v.  Phipps,  (1874) 
49  Miss.  790. 

M ontana.—  State  t>.  Barret,  (1901)  25 
Mont.  112. 

North  Carolina. — Hill  v.  Kessler,  (1869) 
63  N.  C.  437;  Jacobs  v.  Smallwood,  (1869) 
63  N.  C.  112. 

Tennessee. —  Far  ns  worth  v.  Vance, 
(1865)   2  Coldw.  108. 


Vermont. —  Fitzgerald  v.  Grand  Trunk 
R.  Co.,  (1890)  63  Vt.  169,  22  Atl.  76, 
13  L.  R.  A.  70. 

Washington. —  Swinburne  v.  Mills, 
(1897)  17  Wash.  611,  60  Pac  489,  61 
Am.  St.  Rep.  932. 

Notwithstanding  all  that  has  been  said 
upon  the  subject,  the  boundary  line  dis- 
tinguishing enactments  which  affect  the 
remedy  merely  from  those  which,  by  lim- 
iting or  changing  the  remedy,  impair  the 
obligation  of  pre-existing  contracts,  has 
not  been,  and,  for  obvious  reasons,  cannot 
be,  drawn  so  broadly  as  to  furnish  a  satis- 
factory rule  for  the  determination  of  all 
cases.  "Every  case  must  be  determined 
upon  its  own  circumstances."  Von  Hoff- 
man 17.  Quincy,  (1866)  4  Wall.  535,  18 
U.  S.  (L.  ed.)  403;  Davis  v.  Rupe,  (1887) 
114  Ind.  588,  17  N.  E.  163. 

Obligations  which  the  Constitution  of 
the  United  States  protects  from  impair- 
ment are  such  as  exist  by  reason  of  con- 
tract, which  cannot  exist  without  consent 
or  agreement  of  the  parties,  either  ex- 
pressed or  implied;  and  it  cannot  be  im- 
plied when  the  party  in  whose  favor  the 
obligation  arises  has  no  power  to  prevent 
it.  Mexican  Nat.  R.  Co.  v.  Mussette, 
(1894)  86  Tex.  708,  26  S.  W.  1075,  24 
L.  R.  A.  642. 


Valid  subsisting  obligation. —  The  obligation  of  a  contract  within  the 
meaning  of  the  Constitution  is  a  valid  subsisting  obligation,  not  a  contingent 
or  speculative  one. 


Ochiltree  v.  Iowa  R.  Contracting  Co., 
(1874)  21  Wall.  252,  22  U.  S.  (L.  ed.) 
546. 


It  was  the  object  of  this  provision  to 
protect  rights,  and  not  mere  incidental 
advantages  which  may  affect  a  contract 
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incidentally.  Ochiltree  ©.  Iowa  R.  Con- 
tracting Co.,  (1874)  21  Wall.  253,  22 
U.  S.  (L.  ed.)   646. 

It  ia  not  a  contract  merely,  but  the  ob- 
ligation of  a  contract,  which  the  Consti- 
tution preserves  from  impairment.  The 
obligation  of  a  contract  includes  much 
that  is  not  expressly  stipulated  for  in 
the  contract.  Jordan  t?.  Wimer,  (1876) 
45  la.  65.     See  also  the  following  cases: 


California.^ 
9  Cal.  81. 


•Robinson  v.  Magee,  (1858) 


Dclatcarc— •  Cook    v.    Gray,    (1862)    S 
Houst.  455. 


Georgia.—  Aycock  t>.  Martin,  (1867)  37 
Ga.  127. 

Obligation  is  correlative  with  right — 
Obligation  rests  upon  one  party,  right  be- 
longs to  the  other.  Holland  t\  Dickerson, 
(1875)    41   la.  367. 

The  obligation  is  the  legal  and  not  the 
moral  obligation.  Sabatier  v.  Their  Cred- 
itors, (1828)  6  Mart.  X.  S.  (La.)  585; 
Cook  r.  Gray,  (1862)  2  Houst.  (Del.) 
455;  Webster  v.  Rose,  (1871)  6  Heisk. 
(Tenn.)  93;  Blair  t\  Williams,  (1823)  4 
Litt.  (Ky.)  35;  Auld  v.  Butcher,  (1863) 
2  Kan.   130. 


2.  In  Light  of  Existing  Law. —  The  laws  which  exist  at  the  time  and 
place  of  the  making  of  a  contract  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it.  This  embraces  those  laws  alike  which  affect  its  valid- 
ity, construction,  discharge,  and  enforcement. 


Walker  v.  Whitehead.   (1872)    16  WaU. 

314,  21  U.  S.  (L.  ed.)  357.  See  also  the 
following  cases: 

United  States. —  Edwards  v.  Kearzev, 
(1877)  96  U.  S.  601,  24  U.  S.  (L.  ed.)  793, 
revising  (1876)  75  X.  C.  409;  Von  Hoff- 
man r.  Quincy,  (1866)  4  Wall.  550,  18 
U.  S.  (L.  ed.)  403;  West  River  Bridge  Co. 
t\  Dix,  (1848)  6  How.  532,  12  U.  S. 
(L.  ed.)  535;  McCracken  r.  Hayward, 
(1844)  2  How.  612,  11  U.  S.  (L.  ed.) 
397;    Bronson  r.  Kinzie,    (1843)    1   How. 

315,  11  U.  S.  (L.  ed.)  143;  Sloane  P. 
Chiniquv,  (1884)  22  Fed.  213;  Moore  f. 
Fowler,"  (1847)  Hempst.  (U.  S.)  536,  17 
Fed.  Cas.  No.  9,761 ;  National  Bank  v. 
Sebastian  County,  (1879)  5  DiU.  (U.  S.) 
414,  17  Fed.  Cas.  No.  10,040. 

Alabama, —  Micon  r.  Tallassee  Bridge 
Co.,   (1872)   47  Ala.  652. 

Arkansas. —  Robards  r.  Brown,  (1883) 
40  Ark.  423;  State  r.  Curran,  (1851)  12 
Ark.  321. 

California* — Robinson  v.  Magee.  (1858) 
9  Cal.  81. 

Delaieare. —  Beeson  r.  Beeson.  (1834)  1 
Harr.  466;  Cook  c.  Grav,  (18621  2  Houst. 
455. 


Florida. —  Columbia    County    r. 
(1S69)    13  Fla.  451. 


King, 


Georgia. —  Central  of  Georgia  R.  Co.  r. 
Murphy,  (1902>  116  Ga.  863/43  S.  E.  26o, 
60  L.  R.  A.  817;  National  Pank  r.  Au- 
pu*ta  Cotton,  etc..  Co..  ilSOSi  lm  Ga. 
409.  30  S.  K.  SSS;  West  End,  eU*..  R.  Co. 
r.  Atlanta  St.  R.  Co.,  (1S73»   49  Ga.  151; 


Aycock   r.   Martin,    (1867)    37   Ga.    124; 
Roby  r.  Boswell,  (1857)  23  Ga.  51. 

Indiana. —  Inland  Steel  Co.  r.  Yedinak, 
(1909)  172  Ind.  423,  87  X.  E.  229,  139 
Am.  St.  Rep.  389. 

Kentucky. —  Collins  v.  Collins,  (1880) 
79  Ky.  88. 

Louisiana. —  Williams  r.  Brent,  (1828) 
7  Mart.  X.  S.  205:  Phinney  r.  Phinnev, 
(1889)  81  Me.  450,  17  Atl.  405,  10  Am. 
St.  Rep.  266,  4  L.  R.  A.  348. 

Massachusetts. —  Rosenbush  r.  Bern- 
heimer,  (1912)  211  Mass.  146,  97  N.  E. 
984,  Ann.  Cas.  1913A  1317. 

Minnesota. —  Phelan  r.  Terrr,  (1907) 
101  Minn.  454,  112  X.  W.  872,  as  to  a 
thresher's  lien  having  priority  over  prior 
liens  by  mortgage,  execution,  or  attach- 
ment. 

\etc  York.—  Hadfield  r.  New  York, 
(1866)  2  Abb.  Pr.  X.  S.  95. 

yorth  Carolina. —  Koonce  r.  RuaseH, 
(1SS9)    103  X.  C.  179,  9  S.  E.  31*. 

Pennsylvania. —  Mehl  r.  Carer.  M<*98> 
21  Pa.  Co.  Ct.  277:  Com.  r.  Wilson. 
(1<N0)  14  Phila.  393,  37  Leg.  Int.  4S4; 
Feltz's  Appeal,    (1SS91    17  AtL    199. 


Tennessee. —  Farnsworth        r.        Va 
(1865)   2  Coldw.   108:   Knoxrille  r.  Bint 
(1SS3)    12  Lea  121. 

Texas.—  Smith    r.    Elliott,    {1S73      39 
Tex.   201. 
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Washington.—  Swinburne  t?.  Mills, 
(1807)  17  Wash.  611,  50  Pac  489,  61 
Am.  St.  Rep.  932. 

Contracts  made  after  the  enactment  of 
a  statute,  are  made  subject  to  it,  and 
impose  only  such  obligations  and  create 
only  such  property  as  the  law  permits. 
Abilene  Nat.  Bank  v.  Dolley,  (1913)  228 
U.  S.  1,  33  S.  Ct.  409,  57  U.  S.  (L.  ed.) 
707;  Chicago,  etc.,  R.  Co.  v.  Cram,  (1913) 
228  U.  S.  70,  33  S.  Ct.  437,  57  U.  S. 
(L.  ed.)    734. 


It  is  the  municipal  law  of  the  state, 
whether  that  be  written  or  unwritten, 
which  is  emphatically  the  law  of  the  con- 
tract made  within  the  state  and  must 
govern  it  throughout  wherever  its  per- 
formance is  sought  to  be  enforced.  Ogden 
v.  Saunders,  (1827)  12  Wheat.  259,  6 
U.  S.  (L.  ed.)  606. 

The  law  as  understood  and  construed  by 
the  courts  where  the  contract  is  made 
and  to  be  performed  is  meant.  Union 
Bank  e.  Oxford,   (1898)   90  Fed.  9. 


3.  Means  of  Enforcement. —  By  the  obligation  of  the  contract  is  meant 
the  means  which,  at  the  time  of  its  creation,  the  law  affords  for  its 
enforcement. 


Nelson  t?.  Police  Jury,  (1883)  111  U.  S. 
720,  4  S.  Ct.  648,  28  U.  S.  (L.  ed.)  575. 
See  also  the  following  cases: 

United  States. —  Louisiana  v.  New  Or- 
leans, (1880)  102  U.  S.  206,  26  U.  S. 
(L.  ed.)  132;  Walker  v.  Whitehead, 
(1872)  16  Wall.  314,  21  U.  S.  (L.  ed.) 
357. 

North  Carolina. —  Washington  Toll 
Bridge  Co.  v.  Beaufort  County,  (1879) 
81  N.  C.  491. 

Vermont. —  Richardson  tr.  Cook,  (1865) 
37  Vt.  699. 

The  obligation  of  a  contract  includes 
everything  within  its  obligatory  scope. 
Among  these  elements  nothing  is  more  im- 

?ortant  than  the  means  of  enforcement, 
his  is  the  breath  of  its  vital  existence. 
Without  it,  the  contract,  as  such,  in  the 
view  of  the  law,  ceases  to  be,  and  falls 
into  the  class  of  those  "  imperfect  obliga- 
tions," as  they  are  termed,  which  depend 
for  their  fulfilment  upon  the  will  and 
conscience  of  those  upon  whom  they  rest. 
The  ideas  of  right  and  remedy  are  in- 
separable. Edwards  v.  Ke&rzey,  (1877) 
96  U.  S.  600,  24  U.  S.  (L.  ed.)  793, 
reversing  (1876)  75  N..  C.  409. 


Any  statute  which  denies,  unreasonably 
restricts,  or  oppressively  burdens  the  ex- 
ercise of  a  fight  of  action  springing  from 
a  prior  contract,  impairs  its  obligation. 
The  obligation  of  a  contract  consists  in 
the  binding  force  of  its  stipulations  upon 
those  who  make  them,  ana  depends  upon 
the  continued  existence  of  a  means  of  en- 
forcing its  stipulations;  otherwise  a  con- 
tract would  be  without  obligation,  and 
would  have  only  such  effect  as  the  parties 
should  choose  to  give  it.  Every  lawful 
contract  gives  rise  to  a  right  in  one  party 
to  require  performance  of  the  stipulations 
of  the  other,  and  to  a  corresponding  duty 
of  the  other  to  perform  them.  A  subse- 
quent law  of  a  state  which  denies  or 
diminishes  the  right  pf  the  one  or  excuses 
or  discharges  the  other  from  the  perform- 
ance of  his  duty  impairs  the  obligation  of 
the  contract,  although  professing  to  act 
only  upon  the  remedy.  Lamb  0.  Powder 
River  Live  Stock  Co.,  (1904)  132  Fed. 
430. 

Distinction  between  obligation  and 
means  of  enforcement. —  There  is  an  es- 
sential and  substantive  distinction  be- 
tween the  obligation  of  a  contract  and  the 
means  which  government  may  furnish  to 
enforce  it.  The  latter  constitutes  the 
remedy.  Farnsworth  v.  Vance,  (1865)  2 
Coldw.    (Tenn.)    108. 


4.  Distinction  Between  Obligation  and  Remedy. —  There  is  a  distinction 

between  the  obligation  of  a  contract,  and  the  remedy  given  to  enforce  that 

obligation.    The  obligation  is  the  law  which  binds  the  parties  to  perform 

their  agreement,  according  to  the  essence,  nature,  construction,  and  extent. 

The  remedy  is  the  means  employed  to  enforce  the  obligation.  The  law 

which  confers  the  right,  inheres  in  and  follows  the  contract,  wherever  it 

may  go.    The  remedy  is  dependent  on  the  local  legislation  of  the  place 

where  the  parties  seek  to  enforce  the  right. 
10  F.  6.  A.—  36 
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Em  p.  Pollard,  (1866)  40  Ala.  77.  See 
also  the  following  cases: 

Delaware. —  Beeson  v.  Beeson,  (1834) 
1  Harr.  466;  Cook  v.  Gray,  (1862)  2 
Houst.  455. 

Maine. —  Kingley  v.  Cousins,  (1860)  47 
Me.  91. 

Missouri. —  Edmonson  v.  Ferguson, 
(1848)   11  Mo.  344. 

New  Jersey. —  Kader  v.  Southeasterly 
Road  Dist.,  (1873)  36  N.  J.  L.  273. 

Virginia. —  Garland  v.  Brown,  (1873) 
23  Gratt.  173. 

See  further  infra,  13.  Power  to  Change 
Remedy,  p.  1129. 

A  practicable  distinction  between  the 
remedy  and  the  law  of  the  contract  is  that 
the  former  belongs  to  the  forum,  like  a 
statute  of  limitation,  and  the  latter  is 
inseparable  from  the  contract,  like  the 
right    of    interest.      Dundas    v.    Bowler, 


(1844)  3  McLean  (U.  S.)  307,  8  Fed.  Cas. 
No.  4,141. 

Substantial  remedy  left. —  A  distinction 
is  also  taken  and  notable  between  the 
obligation  of  the  contract  and  the  proper 
remedy  to  enforce  it.  And  it  would  seem 
that  while  the  obligation  is  sacredly  held 
inviolable,  the  remedies  existing  at  the 
making  and  maturing  of  the  contract  may 
be  abolished  if  others  remain  or  are  sub- 
stituted for  its  enforcement.  Ex  p.  Pol- 
lard, (1866)  40  Ala.  77;  Newkirk  v. 
Chapron,  (1856)  17  111.  348;  Cutts  c. 
Hardee,    (1868)    38  Ga.   355. 

Obligation  embraces  remedy. —  The  ob- 
ligation of  a  contract  embraces  the  rem- 
edy, which  includes  all  legal  means  al- 
lowed by  law  at  the  creation  of  the  con- 
tract to  enforce  its  performance  or  redress 
the  injury  resulting  from  its  nonperform- 
ance. Collins  v.  Collins,  (1880)  79  Ky. 
88.  See  also  Lapsley  v.  Rraahears, 
(1823)  4  Iitt.  (Ky.)  47. 


VII.  Laws  Affecting  Contracts 

1.  Laws  Presumed  Prospective. —  In  the  matter  of  impairing  the  obliga- 
tion of  contracts,  constitutions,  as  well  as  statutes,  are  construed  to  operate 
prospectively  only  unless  on  the  face  of  the  instrument  or  enactment  the 
contrary  intention  is  manifest  beyond  reasonable  question. 


Shreveport  i\  Cole,  (1889)  129  U.  S. 
43,  9  S.  Ct.  210,  32  U.  S.  (L.  ed.)  589. 

Unless  clear  contrary  intention. —  Stat- 
utes should  be  construed  prospectively  un- 
less there  is  shown  a  clear  intention  to 
the  contrary.  Hopkins  v.  Jones,  (1864) 
22  Ind.  310. 


All  laws  except  those  in  relation  to 
remedies  are  presumed  to  be  made  for 
cases  which  are  subsequent  to  them.  Dean 
v.  Carnahan,  (1828)  7  Mart.  N.  S.  (La.) 
258. 


2.  What  Retrospective  Laws  May  Be  Passed. —  Retrospective  laws  which 
do  not  impair  the  obligation  of  contracts  or  partake  of  the  character  of 
ex  post  facto  laws,  are  not  condemned  or  forbidden  by  any  part  of  the 
Constitution. 


Satterlee  v.  Matthewson,  (1829)  2  Pet. 
410,  7  U.  S.    (L.  ed.)   458. 

A  state  law  may  be  retrospective  in  its 
character  and  may  divest  vested  rights 
and  yet  not  violate  the  Constitution  of  the 
United  States  unless  it  also  impairs  the 
obligation  of  a  contract.  Charles  River 
Bridge  v.  Warren  Bridge,  (1837)  11  Pet. 
539,  9  U.  S.  (L.  ed.)  773,  affirming  (1829) 
7  Pick.  (Mass.)  344.  See  also  the  fol- 
lowing cases: 


Georgia. —  McAfee  v.  Covington,  (1883) 
71  Ga.  272;  Hardeman  v.  Downer,  (1869) 
39  Ga.  436. 

Maine.— Oriental  Bank  t\  Freese,  (1841) 
18  Me.  109. 

Maryland. — Wilson  v.  Hardesty,  (1847) 
1  Md.  Ch.  66. 

Mississippi. —  Reed  t?.  Beall,  (1869)  42 
Miss.  472. 

New  Jersey. —  Baldwin  V,  Newark, 
(1875)  38  N.  J.  L.  158. 
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New  Yorfc.— Bay  v.  Gage,    (1862)    36 
Barb.  447. 

Pennsylvania, —  Monongahela  Nav.   Co. 
V.  Coons,   (1843)   6  W.  A  S.  100. 


South     Carolina. —  Henry     v.     Henry, 
(1888)  31  S.  C.  1,  9  S.  E.  726. 

West  Virginia. —  Ew  p.  Hunter,  (1867) 
2  W.  Va,   122. 


3.  Partial  Invalidity  of  Statute. —  A  law  unconstitutional  because  it 
impairs  the  obligation  of  contracts  is  null  only  so  far  as  the  rights  of  those 
persons  are  concerned  the  obligation  of  whose  contracts  are  thereby 
impaired.  As  to  all  other  rights  and  all  other  persons,  it  is  entitled  to  full 
force  and  effect. 


Moore  v.  New  Orleans,  (1880)  32  La,  Ann.  726. 
14  Rich.  L.  (8.  C.)   129. 


See  also  Barry  v.  Iseman,  (1866) 


4.  Sources  of  Laws  Affecting  Contracts  —  a.  Constitutions  and  Stat- 
utes.—  This  constitutional  provision  is  addressed  to  states,  and  it  is  appli- 
cable to  states  whether  exercising  through  their  legislatures  ordinary  law- 
making powers,  or  by  conventions  or  other  delegated  authority,  or  in  their 
aggregate  capacity,  adopting  or  amending  their  organic  laws. 


State  p.  New  Orleans,  (1877)  29  La. 
Ann.  863;  Alabama,  etc.,  R.  Co.  v.  Bur- 
kett,  (1871)  46  Ala.  569;  Kirtland  t\ 
Molton,  (1868)  41  Ala.  548;  Bishop's 
Fund  v.  Rider,  (1839)  13  Conn.  87;  Mis- 
sissippi Art,  etc.,  Soc.  v.  Musgrove,  (1870) 
44  Miss.  820;  Dakota  Synod  t>.  State, 
(1891)  2  S.  D.  366,  60  N.  W.  632,  14 
L.  R.  A.  418;  Webster  v.  Rose,  (1871) 
6  Heisk.   (Tenn.)   93. 

The  constitution  of  a  state  is  the  law 
of  the  state  within  the  meaning  of  this 

Srovision,  as  well  as  a  statute.  Bier  v. 
icGehee,  (1893)  148  U.  S.  140,  13  S.  Ct. 
580,  37  U.  S.  (L.  ed.)  396.  See  also  the 
following  cases: 

United  States. — Stewart  v.  Jefferson 
Police  Jury,  (1885)  116  U.  S.  135,  6  S.  Ct. 
332,  29  U.  S.  (L.  ed.)  588;  St.  Louis,  etc., 
R.  Co.  v.  Cross,  (1909)  171  Fed.  480;  New 
Orleans  Gas-Light  Co.  v.  Louisiana  Light 
Co.,  (1885)  115  U.  S.  672,  6  S.  Ct.  252, 
29  U.  S.  (L.  ed.)  516,  reversing  (1882) 
11  Fed.  277;  New  Orleans  Water- Works 
Co.  v.  Rivers,  (1885)  115  U.  S.  680,  6 
S.  Ct.  273,  29  U.  S.  (L.  ed.)  525;  Gunn 
V.  Barry,  (1872)  15  Wall.  623,  21  U.  S. 
(L.  ed.)  212;  White  v.  Hart,  (1871)  13 
WaU.  652,  20  U.  S.  (L.  ed.)  685;  Ohio, 
etc.,  R.  Co.  p.  McClure,  (1870)  10  WaU. 
515,  19  U.  S.   (L.  ed.)   997. 

Alabama. —  State  v.  Alabama  Bible 
Soc.,  (1902)  134  Ala.  632,  32  So.  1011; 
McElvain  r.  Mudd,  (1870)  44  Ala.  48. 

Florida. —  McNealy  i>.  Gregory,  (1869) 
13  Fla.  417. 


New  Jersey. —  Lehigh  Valley  R.  Co.  V. 
McFarlan,  (1879)  31  N.  J.  Eq.  706. 

New  York. —  Cherry  Creek  v.  Becker, 
(1890)   123  N.  Y.  161,  25  N.  E.  369. 

Pennsylvania. —  Lejee  v.  Continental 
Pass.  R.  Co.,  (1875)  10  Phila.  362,  32 
Leg.  Int.  386. 

Virginia. —  Farmers'  Bank  v.  Gunnell, 
(1875)    26  Gratt.  131. 

Adoption  by  initiative. —  A  charter 
amendment  which  impairs  the  obligation 
of  a  contract  is  none  the  less  void  by 
reason  of  having  its  initiative  in  the  elec-  • 
torate  instead  of  in  a  representative  leg- 
islative assembly.  Denver  v.  New  York 
Trust  Co.,  (1911)   187  Fed.  890. 

Sanction  by  Congress. —  By  authorizing 
or  ratifying  the  adoption  of  a  state  con- 
stitution, on  the  readmission  of  the  state 
into  the  Union,  Congress  cannot  give  the 
slightest  effect  to  any  provision  in  con- 
flict with  the  Constitution  of  the  United 
States.  Gunn  t;.  Barry,  (1872)  15  Wall. 
623,  21  U.  S.  (L.  ed.)  212.  See  also 
Kener  v.  La  Grange  Mills,  (1913)  231 
U.  S.  215,  34  S.  Ct.  83,  58  U.  S.  (L.  ed.) 
189;  Marsh  v.  Burroughs,  (1871)  1 
Woods  (U.  S.)  463,  16  Fed.  Cas.  No. 
9,112;  U.  S.  v.  Jefferson  County,  (1878) 
5  Dill.  (U.  S.)  310,  26  Fed.  Cas.  No. 
15,472;  In  re  Kennedy,  (1870)  2  S.  C. 
216.  But  see  Shorter  v.  Cobb,  (1869) 
39  Ga.   285. 

A  law  prohibiting  the  making  of  certain 
contracts  is  a  very  different  thing  from  a 
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law  impairing  the  obligation  of  contracts. 
A  contract  made  in  violation  of  law  has 
no  obligatory  force  whatever.  Churchman 
V.  Martin,  (1876)  54  Ind.  380. 

Law  enacted  before  adoption  of  Consti- 
tution.—  The  Constitution  did  not  com- 
mence its  operation  until  the  first  Wednes- 
day in  March,  1789,  and  this  clause  was' 
held  not  to  extend  to  a  state  law  enacted 
before  that  day,  and  operating  upon  rights 
of  property  vested  before  that  time. 
Owings  v.  Speed,  (1820)  5  Wheat.  420, 
5  U.  S.  (L.  ed.)  124.  See  also  Kay  v. 
Cannon,  (1823)  2  Mart.  N.  S.   (La.)   14. 


Law  passed  by  Confederate  government 
—  The  constitutional  provision  prohibit- 
ing a  state  from  passing  a  law  impairing 
the  obligation  of  contracts,  equally  pro- 
hibits a  state  from  enforcing  as  law  an 
enactment  of  that  character,  from  what- 
ever source  originating,  as  in  the  ease  of 
the  enforcement  by  a  state  of  a  law 
passed  by  the  Confederate  government. 
Williams  r.  Bruflfy,  (1877)  96  U.  S.  184, 
24  U.  S.  (L.  ed.)  716.  See  also  Old  Do- 
minion Bank  v.  McVeigh,  (1871)  20  Gratt. 
(Va.)  457. 


b.  Municipal  Ordinances. —  A  by-law  or  ordinance  of  a  municipal  cor- 
poration may  be  such  an  exercise  of  legislative  power  delegated  by  the 
legislature  to  the  corporation  as  a  political  subdivision  of  the  state,  having 
all  the  force  of  law  within  the  limits  of  the  municipality,  that  it  may  prop- 
erly be  considered  as  a  law,  within  the  meaning  of  this  article  of  the  Con- 
stitution of  the  United  States. 


Atlantic  Coast  Line  R.  Co.  v.  Golds- 
boro,  (1914)  232  U.  S.  548,  34  S.  Ct. 
364,  58  U.  S.  (L.  ed.)  721;  Northern 
Pac.  R.  Co.  v.  Duluth,  (1908)  208  U.  S. 
583,  28  S.  Ct.  341,  62  U.  S.  (L.  ed.)  630; 
Mercantile  Trust,  etc.,  Co.  v.  Columbus, 
(1908)  203  U.  S.  311,  27  S.  Ct.  83,  61 
U.  S.  (L.  ed.)  198;  New  Orleans  Water- 
works Co.  v.  Louisiana  Sugar  Refining 
Co.,  (1888)  125  U.  S.  31,  8  S.  Ct.  741, 
31  U.  S.  (L.  ed.)  607;  St.  Paul  Gas- 
light Co.  v.  St.  Paul,  (1901)  181  U.  S. 
148,  21  S.  Ct.  575,  45  U.  S.  (L.  ed.)  788; 
Walla  .Walla  v.  Walla  Walla  Water  Co., 
(1898)  172  U.  S.  1,  19  S.  Ct.  77,  43  U.  S. 
(L.  ed.)  341;  New  Orleans  Water- Works 
•Co.  v.  Rivers,  (1885)  115  U.  S.  674,  6 
S.  Ct.  273,  29  U.  S.  (L>  ed.)  525;  Meri- 
wether v.  Garrett,  (1880)  102  U.  S.  472, 
26  U.  S.  (L.  ed.)  197;  U.  S.  v.  New  Or- 
leans, (1878)  98  TJ.  S.  381,  25  U.  S. 
(L.  ed.)  225;  Murray  v.  Charleston, 
(1877)  96  U.  S.  432,  24  U.  S.  (L.  ed.) 
760;  Cumberland  Telephone,  etc.,  Co.  t?. 
Memphis,  (1912)  198  Fed.  955;  Kansas 
City  Gas  Co.  t\  Kansas  City,  (1912)  198 
Fed.  500;  Anoka  Water  Works,  etc.,  Co. 
v.  Anoka,  (1901)  109  Fed.  584;  Pikes 
Peak  Power  Co.  v.  Colorado  Springs, 
(1900)  105  Fed.  6;  Little  Falls  Electric, 
etc.,  Co.  i?.  Little  Falls,  (1900)  102  Fed. 
667;  Southwest  Missouri  Light  Co.  v.  Jop- 
lih,  (1900)  101  Fed.  26;  Mercantile  Trust, 
etc.,  Co.  t\  Collins  Park,  etc.,  R.  Co., 
(1900)  99  Fed.  821;  Iron  Mountain  R. 
Co.    v.    Memphis,    (1899)    96    Fed.    126; 


Capital  City  Gaslight  Co.  V.  Des  Moines, 
(1896)    72   Fed.   836. 

A  resolution  by  a  municipal  council, 
purporting  to  find  and  adjudge  the  ground 
to  exist  for  declaring  a  forfeiture  of  a 
grant  of  an  easement  and  a  franchise  in 
the  streets  which  the  legislative  council 
as  the  agent  of  the  state  had  made,  and 
exercising  the  option  reserved  to  it  in 
the  grant  of  insisting  upon  such  grounds 
as  a  forfeiture  unless  the  grantee  within 
a  certain  time  should  change  its  course  of 
conduct,  was  held  to  be  a  law  within  the 
meaning  of  this  clause.  Iron  Mountain 
R.  Co.  v.  Memphis,  (1899)  96  Fed.  113. 

A  municipal  ordinance,  not  passed  under 
supposed  legislative  authority,  cannot  be 
regarded  as  a  law  of  the  state  within  the 
meaning  of  the  constitutional  prohibition 
against  state  laws  impairing  the  obliga- 
tion of  contracts.  Hamilton  Gas  Light, 
etc.,  Co.  t\  Hamilton,  (1892)  14ft  U.  S. 
266,  13  S.  Ct.  90,  36  U.  S.  (U  ed.)  963, 
affirming  (1889)  37  Fed.  832.  See  also 
New  Orleans  Water-works  Co.  v.  Louisi- 
ana Sugar  Refining  Co.,  (1888)  125  U.  S. 
18,  8  S.  Ct.  741,  31  U.  S.  (L.  ed.)  607; 
Portland  Ry.,  etc.,  Co.  t?.  Portland,  (1912) 
201  Fed.  119;  Portland  Ry.,  etc.,  Co.  v. 
Portland,  (1912)  200  Fed.  890;  San  Fran- 
cisco v.  United  Railroads,  (1911)  190  Fed. 
507;  American  Telephone,  etc.,  Co.  v.  New 
Decatur,  (.1910)  176  Fed.  133;  Louisville 
f.  Cumberland  Telephone,  etc.,  Co.,  (1907) 
155  Fed.  725. 


Resolutions  adopted  by  a  city  council,  which  have  the  force  of  ordinances, 
are  a  law  within  the  meaning  of  the  constitutional  provision. 
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Vicksburg  t;.  Vicksburg  Waterworks 
Co.,  (1906)  202  U.  S.  453,  26  S.  Ct.  660, 
50  U.  S.  (L.  ed.)  1102,  6  Ann.  Cas.  253; 
Pacific  Electric  R.  Co.  v.  Los  Angeles, 
(1904)    194  U.  S.  112,  24  S.  Ct.  686,  48 


U.  S.  (L.  ed.)  896;  Vicksburg  Water- 
works Co.  I?.  Vicksburg,  (1902)  185  U.  S. 
65,  22  S.  Ct.  585,  46  U.  S.  (L.  ed.)  808; 
Des  Moines  City  R.  Co.  v.  Des  Moines, 
(1907)  151  Fed.  854. 


Breach  of  contract. —  A  municipal  ordinance,  the  effect  of  which  is  merely 
to  deny  liability  on  a  contract  or  to  declare  the  repudiation  thereof,  and 
which  prescribes  no  antagonistic  rights  or  duties,  is  not  legislation  impair- 
ing its  obligation,  though  the  contract  so  repudiated  is  valid  and  binding. 


St.  Paul  Gaslight  Co.  v.  St.  Paul, 
(1901)  181  U.  S.  142,  21  S.  Ct.  575,  45 
U.  S.  (L.  ed.)  788.  See  also  McCormick 
t?.  Oklahoma  City,  (1915)  236  U.  S.  657, 
35  S.  Ct.  455,  59  U.  S.  (L.  ed.)  771; 
Shawnee  Sewerage,  etc.,  Co.  v.  Stearns, 
(1911)  220  U.  S.  462,  31  S.  Ct.  452, 
55  U.  S.  (L.  ed.)  544;  Southern  Bell 
Telephone,  etc.,  Co.  v.  Birmingham,  (1914) 
211  Fed.  709;  American  Telephone,  etc., 
Co.  v.  New  Decatur,  ( 1910)  176  Fed.  133. 

The  mere  repudiation  of  a  contract  by 
a  city,  and  the  refusal  to  pay,  present  a 
naked  case  of  breach  of  contract,  and  the 
fact  that  the  city  is  a  municipal  corpora- 
tion does  not  give  to  its  refusal  the  char- 
acter of  a  law  impairing  the  obligation 
of  contracts.  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  etc.,  Co.,  (1905)  197  U.  S. 
181,  25  S.  a.  420,  49  U.  S.  (L.  ed.) 
713,  citing  St.  Paul  Gas  Light  Co.  v.  St. 
Paul,  (1901)  181  U.  S.  142,  21  S.  Ct. 
575,  45  U.  S.  (L.  ed.)  788,  and  saying: 
"  Undoubtedly  the  decisions  on  the  two 
sides  of  the  lines  are  very  near  to  each 
other.  But  the  case  at  bar  is  governed 
by  the  one  which  we  have  cited  and  not 
by  Walla  Walla  v:  Walla  WaUa  Water 
Co.,  (1898)  172  U.  S.  1,  which  is  cited 
and  distinguished  in  St.  Paul  Gas  Light 
Co.  v.  St.  Paul.  In  Vicksburg  Water- 
works Co.  v.  Vicksburg,  (1902)  185  U.  S. 
65,  the  city  had  made  a  contract  with 
the  waterworks  company,  and  afterwards 


a  law  was  passed  authorizing  the  city 
to  build  new  works.  The  city,  acting 
under  this  law,  denied  liability,  and  took 
steps  to  build  the  works,  whereupon  the 
waterworks  company  filed  its  bill,  alleg- 
ing the  law  to  be  unconstitutional.  The 
bill  was  held  to  present  a  case  under  the 
Constitution.  In  the  case  before  us  there 
was  no  legislation  subsequent  to  the  con- 
tract, and  it  is  not  even  shown  that  there 
is  color  of  previous  legislation  for  the 
city's  acts.  Those  acts  are  alleged  to  be 
unlawful,  and  the  allegation  would-  be 
maintained  by  showing  that  they  were 
not  warranted  by  the  laws  of  the  state.'1 

While  a  municipal  corporation,  in  enter- 
ing into  a  contract  for  or  concerning  a 
public  utility,  may  act  in  a  gt«wi-private 
capacity,  when  the  contract  has  been  made 
its  repudiation  by  the  legislative  body 
of  the  municipality,  and  forcible  divesti- 
ture of  the  contractual  rights  by  direc- 
tion of  said  body  and  through  the  su- 
perior physical  power  which  the  munic- 
ipality wields,  are  something  more  than 
the  mere  acts  of  a  private  person.  Such 
acts  of  the  municipal  corporation,  even 
if  they  fall  short  of  legislation  within 
the  meaning  of  this  clause,  are  yet  im- 
putable to  the  state  under  section  one  of 
the  Fourteenth  Amendment.  Riverside, 
etc.,  R.  Co.  v.  Riverside,  (1902)  118  Fed. 
741. 


c.  Enacted  After  Making  Contract. —  This  clause  has  reference  only 
to  a  statute  of  a  state  enacted  after  the  making  of  the  contract  whose  obliga- 
tion is  alleged  to  have  been  impaired. 


Oshkosh  Waterworks  Co.  v.  Oshkosh, 
(1903)  187  U.  S.  446,  23  S.  Ct.  234,  47 
U.  S.  (L.  ed.)  253,  affirming  (1901)  109 
Wis.  208,  85  N.  W.  376,  95  Am.  St.  Rep. 
870.    See  also  the  following  cases: 

United  States, —  Lehigh  Water  Co.  t?. 
Easton,  (1887)  121  U.  S.  391,  7  S.  Ct. 
916,  30  U.  S.   (L.  ed.)   1059. 


Georgia. —  Powers 
(1857)   23  Ga.  73. 


v.      Inferior      Ct., 


Indiana. — Churchman  <?•  Martin,  (1876) 
54  Ind.  380. 

North  Carolina. —  Edward's  v.  Kearzey, 
(1877)  96  U.  S.  603,  24  U.  S.  (L.  ed.) 
793,  reversing   (1876)    75  N.  C.  409. 

To  an  ordinance  passed  after  the  con* 
tract  was  made.  American  Tel.  &  Tel.  Co. 
v.  New  Decatur,   (1910)    176  Fed.  133. 
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d.  Judicial  Decisions  and  Administrative  Acts. —  In  order  to  come 
within  the  provision  of  the  Constitution  of  the  United  States,  which  declares 
that  no  state  shall  pass  any  law  impairing  the  obligation  of  contracts,  not 
only  must  the  obligation  of  a  contract  have  been  impaired,  but  it  must  have 
been  impaired  by  a  law  of  the  state.  The  prohibition  is  aimed  at  the  legis- 
lative power  of  the  state,  and  not  at  the  decisions  of  its  courts,  or  the  acts 
of  administrative  or  executive  boards  or  officers,  or  the  doings  of  corpora- 
tions or  individuals. 

Kryger  t?.  Wilson,    (1916)    242  U.   S.  etc.,  R.  Co.  t?.  Todd  County,   (1892)    142 

171,  37  S.  Ct.  34,  61  U.  S.   (L.  ed.)   229;  .U.  S.  285,  12  S.  Ct.  281,  35  U.  S.  (L.  ed.) 

Fisher  v.  New  Orleans,  (1910)  218  U.  S.  1014;  Allen  v.  Allen,  (1899)  97  Fed.  530; 

438,  31  S.  Ct.  57,  54  U.  S.  (L.  ed.)  1099;  King  t?.  Phoenix  Ins.  Co.,  (1906)   195  Mo. 

New  Orleans  Waterworks  Co.  v.  Louisiana  290,  92  S.  W.  892,  6  Ann.  Cas.  618,  113 

Sugar  Refining  Co.,  (1888)   125  U.  S.  30,  Am.   &t.   Rep.   678;    Sedalia  v.   Donohue, 

8   S.   Ct.    741,   31   U.    S.    (L.    ed.)    607;  (1905)    190   Mo.   407,   89   S.   W.   386,   4 

Weber  t?.  Rogan,    (1903)    188  U.  S.    10,  Ann.  Cas.  89;   Ray  t?.  Western  Pennsyl- 

23  S.   Ct.  263,  47  U.  S.    (L.   ed.)    363;  vania  Natural  Gas  Co.,    (1891)    138  Pa. 

Hanford  v.  Davies,  (1896)   163  U.  S.  278,  St.  590,  20  Atl.   1065,  21   Am.  St.   Rep. 

16  S.  Ct.   1051,  41  U.  S.    (L.  ed.)    157,  922,  12  L.  R.  A.  290;  Storrie  v.  Cortes, 

affirming    (1892)    51    Fed.   258;    Central  (1896)  90  Tex.  283,  38  S.  W.  154,  35  L. 

Land  Co.  v.  Laidley,    (1895)    159  U.  S.  R.    A.    666.      But   see   Chesapeake,    etc., 

109,  16  S.  Ct.  80,  40  U.  S.   (L.  ed.)   91;  Canal    Co.    v.    Baltimore,    etc.,    R.    Co., 

Brown  t?.  Smart,   (1892)    145  U.  S.  458,  (1832)   4  Gill  &  J.   (Md.)   1;  Watkins  v. 

12   S.   Ct.   958,   36   U.   S.    (L.   ed.)    773,  Worthington,  (1828)  2  Bland  (Md.)  509. 
affirming    (1888)    69  Md.  320;    St.  Paul, 

Mere  error  in  judicial  decision. —  "  This  clause,  as  its  terms  disclose,  is  not 
directed  against  all  impairment  of  contract  obligations,  but  only  against 
such  as  results  from  a  subsequent  exertion  of  the  legislative  power  of  the 
State.  It  does  not  reach  mere  errors  committed  by  a  state  court  when 
passing  upon  the  validity  or  effect  of  a  contract  under  the  laws  in  existence 
when  it  was  made.  And  so,  while  such  errors  may  operate  to  impair  the 
obligation  of  the  contract,  they  do  not  give  rise  to  a  Federal  question.  But 
when  the  state  court,  either  expressly  or  by  necessary  implication,  gives 
effect  to  a  subsequent  law  of  the  State  whereby  the  obligation  of  the  con- 
tract is  alleged  to  be  impaired,  a  Federal  question  is  presented.  In  such 
a  case  it  becomes  our  duty  to  take  jurisdiction  and  to  determine  the  exist- 
ence and  validity  of  the  contract,  what  obligations  arose  from  it,  and 
whether  they  are  impaired  by  the  subsequent  law.  But  if  there  be  no  such 
law,  or  if  no  effect  be  given  to  it  by  the  state  court,  we  cannot  take  jurisdic- 
tion, no  matter  how  earnestly  it  may  be  insisted  that  that  court  erred  in  its 
conclusion  respecting  the  validity  or  effect  of  the  contract ;  and  this  is  true 
even  where  it  is  asserted,  as  it  is  here,  that  the  judgment  is  not  in  accord 
with  prior  decisions  on  the  faith  of  which  the  rights  in  question  were 
acquired." 

Cross    Lake    Shooting,    etc.,    Club    v.  "  It  is  equally  well  settled  that  an  im- 

Louiaiana,    (1912)    224  U.  S.  632,  32  S.       pairraent  of   the   obligation    of   the   con- 
Ct.  577,  56  U.  S.  (L.  ed.)  924.  tract,  within  the  meaning  of  the  Federal 
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Constitution,  must  be  by  subsequent  legis- 
lation, and  no  mere  change  in  judicial 
decision  will  amount  to  such  deprivation.*' 
Cleveland,  etc.,  R.  Co.  v.  Cleveland, 
(1914)  235  U.  S.  50,  35  S.  Ct.  21,  59 
U.  S.  (L.  ed.)  127,  citing  Ross  v.  Oregon, 
(1913)  227  U.  S.  150,  33  S.  Ct.  220, 
57  U.  S.  (L.  ed.)  458,  Ann.  Cas.  1914C 
224;  Moore-Mansfield  Construction  Co.  v. 
Electrical  Installation  Co.,  (1914)  234 
U.  S.  619,  34  S.  a.  941,  58  U.  S.  (L.  ed.) 
1503. 

The  state  court  may  erroneously  deter- 
mine questions  arising  under  a  contract 
which  constitutes  the  basis  of  the  suit  be- 
fore it;  it  may  hold  a  contract  void  which 
in  our  opinion  is  valid;  it  may  adjudge 
a  contract  to  be  valid  which  in  our 
opinion  is  void;  or  its  interpretation  of 
the  contract  may  in  our  opinion  be  rad- 
ically wrong;  but  in  neither  of  such  cases 
would  the  judgment  be  reviewable  by 
this  court  under  the  clause  of  the  Con- 
stitution protecting  the  obligation  of  con- 
tracts against  impairment  by  state  legis- 
lation, and  under  the  existing  statutes  de- 
fining and  regulating  its  jurisdiction,  un- 
less that  judgment,  in  terms  or  by  its 
necessary  operation,  gives  effect  to  some 
provision  of  the  state  constitution,  or 
some  legislative  enactment  of  the  state, 
which  is  claimed  by  the  unsuccessful 
party  to  impair  the  obligation  of  the 
particular  contract  in  question.  Wil- 
loughby  v.  Chicago,  (1914)  235  U.  S.  45, 
35  S.  Ct.  23,  59  U.  S.  (L.  ed.)  123; 
Missouri,  etc.,  R.  Co.  v.  Rock,  (1866)  4 
Wall.  177,  181,  18  U.  S.  (L.  ed.)  381; 
Ohio,  etc.,  R.  Co.  v.  McClure,  (1870) 
10  Wall.  511,  515,  19  U.  S.  (L.  ed.)  997; 
Knox  v.  Exchange  Bank,  (1870)  12  Wall. 
379,  383,  20  U.  S.  (L.  ed.)  414;  Delmas 
v.  Merchants'  Mut.  Ins.  Co.,  (1871)  14 
Wall.  661,  665,  20  U.  S.  (L.  ed.)  757; 
Northwestern  University  v.  People,  (1878) 
99  U.  S.  309,  319,  25  U.  S.  (L.  ed.)   387; 


Chicago  L.  Ins.  Co.  t>.  Needles,  (1885) 
113  U.  S.  574,  582,  5  S.  Ct.  681,  28  U.  S. 
(L.  ed.)  1084;  Lehigh  Water  Co.  «. 
Eaaton,  (1887)  121  U.  S.  392,  7  S.  Ct 
916,  30  U.  S.   (L.  ed.)   1059. 

A  decision  of  a  court  declaring  a  con- 
tract ,  void  ab  initio  —  an  instrument  to 
be  no  contract  at  all  —  is  a  very  different 
thing  from  a  decision  impairing  the  ob- 
ligation of  a  valid  contract,  whereby  a 
valid  instrument  is  rendered  inoperative 
and  its  binding  effect  destroyed.  It  is 
the  duty  of  courts  not  only  to  construe 
contracts  and  to  apply  them  to  their 
proper  subjects,  but  also  to  pass  upon 
their  binding  effect  and  obligation,  and 
if  from  want  of  power  in  the  obligors  to 
contract,  or  from  want  of  form  in  the 
contracts  themselves,  or  because  they  are 
contrary  to'  public  policy,  or  contravene 
the  laws  of  the  state,  either  as  contained 
in  the  Constitution,  statutes,  or  adjudi- 
cations of  the  courts,  they  will  be  de- 
clared void  and  will  not  be  enforced*. 
This  power  is  continually  exercised,  and 
questions  as  to  the  validity  of  contracts 
probably  arise  more  frequently  in  the 
courts  of  Iowa  than  any  other  class  of 
questions.  The  power  of  the  courts  in 
such  cases  to  determine  the  invalidity  of 
contracts  cannot  be  denied.  McClure  t>. 
Owen,  (1868)  26  la.  243. 

By  a  judgment  declaring  a  state  bond 
invalid  in  a  suit  brought  by  a  holder  of 
the  bond  to  determine  whether  he  was 
entitled  to  the  benefit  of  a  scheme  of 
compromise  which  the  state  had  offered, 
no  obligation  of  the  original  contract  was 
impaired.  Every  legal  right  which  the 
legal  paper  acquired  when  the  bond  Was 
put  out  still  remains.  New  York  Guar- 
anty, etc.,  Co.  v.  Board  of  Liquidation, 
(1881)  105  U.  S.  622,  26  U.  S.  (L.  ed.) 
1106. 


When  the  state  court  has  once  interpreted  the  contract,  that  interpretation 
becomes  a  part  of  the  contract,  and  any  subsequent  change  to  the  injury  of 
a  contracting  party  impairs  the  obligation  of  the  contract. 


Sauer  v.  New  York,  (1907)  206  U.  S. 
536,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176; 
Muhlker  t?.  New  York,  etc.,  R.  Co.,  (1905) 
197  U.  S.  570,  25  S.  Ct.  522,  49  U.  S. 
(L.  ed.)  872;  Harmon  i?.  Auditor  of  Pub- 
lic Accounts,  (1887)  123  111.  122,  13  N.  E. 


161,  5  Am.  St.  Rep.  502;  Wisconsin  Lum- 
ber Co.  f.  State,  (1911)  97  Miss.  571, 
54  So.  247;  Willoughby  v.  Holderness, 
(1882)  62  N.  H.  227;  Ea  p.  McKnight, 
(1896)  4  Ohio  Dec.  284. 


A  change  of  judicial  construction  in  respect  to  a  statute  should  be  given  the 
same  effect  in  its  operation  on  contracts  and  existing  contract  rights  that 
would  be  given  to  a  legislative  amendment ;  that  is  to  say,  make  it  prospec- 
tive, but  not  retroactive.     After  a  statute  has  been  settled  by  judicial 
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construction,  the  construction  becomes,  so  far  as  contract  rights  acquired 
under  it  are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself,  and  a 
change  of  decision  is  to  all  intents  and  purposes  the  same  in  its  effect  on 
contracts  as  an  amendment  of  the  law  by  means  of  a  legislative  enactment. 


Douglass  v.  Pike  County,  (1879)  K>1 
U.  S.  687,  25  U.  S.  (L.  ed.)  968. 

The  obligation  of  a  contract  made  in 
compliance  with  law  cannot  be  impaired 
by  judicial  decision.  The  construction  of 
a  state  statute,  so  far  as*  contract  rights 
acquired  under  it  are  concerned,  becomes 
as  much  a  part  of  the  statute  as  the  text 
itself;  and  a  change  of  decision  is  to  all 
intents  and  purposes  the  same  in  its 
effect  on  contracts  as  an  amendment  to 
the  law  by  means  of  a  legislative  enact- 
ment, and  the  rights  of  the  parties  are  to 
be  determined  according  to  the  law  as 
it  was  judicially  construed  to  be  when 
the  contract  was  made.  Union  Bank  v. 
Oxford,   (1898)  90  Fed.  10. 

The  principle  that  if  a  contract  when 
made  was  valid  by  the  laws,  of  the  state 
as  then  expounded  by  all  departments  of 
the  government,  and  as  administered  in 
its  courts  of  justice,  its  validity  and  ob- 
ligation cannot  be  impaired  by  any  sub- 
sequent action  of  legislation  or  decision 
ot  the  courts  altering  the  construction 
of  the  law,  applies  where  there  is  a 
change  of  judicial  decision  as  to  the  con- 
stitutional power  of  the  legislature  to 
enact  the  law.  Qelpcke  t?.  Dubuque, 
(1863)  1  Wall.  206,  17  U.  S.  (L.  ed.) 
520. 

On  a  change  in  decision  by  the  Supreme 
Court  of  a  state  merely  this  provision 
cannot  be  invoked.  A  contract  can  only 
be  impaired  within  the  meaning  of  this 
clause  by  some  subsequent  statute  of  the 
state   which   has    been   upheld   or    effect 

fiven  it  by  the  state  court.  National 
fut.  Bldg.,  etc.,  Assoc,  v.  Brahan,  (1904) 
193  U.  S.  647,  25  S.  Ct.  532,  48  U.  S. 
(L.  ed.)  823. 

A  valid  contract  of  exemption  from 
taxation  may  be  impaired  by  wrongful 
construction  as  well  as  by  an  unconstitu- 
tional statute  attempting  a  direct  repeal. 
J.  W.  Perry  Co.  t>.  Norfolk,  (1911)  220 
U.  S.  472,  31  S.  Ct.  465,  55  U.  S.  (L. 
ed.)   548. 


"  It  is  true  that  the  Supreme  Court  of 
the  United  States  have,  in  numerous 
cases,  held  that  where  a  contract  is  valid 
at  the  time  it  is  made,  under  the  laws  of 
the  state  as  then  expounded,  its  validity 
or  obligation  cannot  be  impaired  by  any 
subsequent  judicial  decision  giving  a  dif- 
ferent exposition  of  the  law;  and  this 
court  has,  in  two  cases  (Walker  r.  State, 
(1879)  12  S.  C.  282,  and  Whaley  t?.  Gail- 
lard,  (1884)  21  S.  C.  572),  deferred  to 
the  authority  of  that  court  in  that  class 
of  cases  which  involve  the  question 
whether  a  particular  law  or  decision  is 
in  violation  of  that  clause  of  the  Constitu- 
tion which  forbids  a  state  from  passing 
any  law  impairing  the  obligation  of  a 
contract.  But  even  in  the  Supreme  Court 
of  the  United  States  this  doctrine  is  con- 
fined to  cases  of  contract,  and  even  in 
such  cases  it  is  at  least  doubtful  whether 
it  would  be  applied  where,  at  the  time 
the  contract  was  made,  the  law  had  been 
declared  only  by  a  single  isolated  case, 
never  recognized  or  followed,  and  over- 
ruled at  the  first  opportunity  presented." 
McLure  v.  Melton,   (1885)   24  S.  C.  559. 

In  Alferitz  «.  Borgwardt,  (1899)  126 
Cal.  201,  58  Pac.  460,  it  was  held  that 
the  rule  of  the  federal  courts  to  the  effect 
that  contract  rights  acquired  under  a 
judicial  construction  of  a  statute  by  a 
state  court  will  be  governed  thereby,  and 
cannot  be  affected  by  a  later  change  of 
the  construction,  does  not  apply  to  the 
erroneous  decision  in  Beraon  v.  Nunan, 
(1883)  63  Cal.  550.  to  the  effect  that  a 
chattel  mortgage  vested  title  in  the  mort- 
gage until  reinstated  by  the  performance 
of  the  conditions,  as  this  was  not  & 
judicial  construction  of  section  2888  of 
the  Cal.  Civ.  Code. 

First  decision  measures  the  rights  under 
the  obligation. —  When  there  is  a  diversity 
of  state  decisions  the  first  in  time  may 
constitute  the  obligation  of  the  contract 
and  the  measure  of  rights  under  it. 
Muhlker  v.  New  York,  etc.,  K.  Co.,  (1905) 
197  U.  S.  570,  25  S.  Ct.  522,  49  U.  S. 
(L.  ed.)   872. 


e.  As  to  an  Order  by  Railroad  Commission. —  "  Observing  first,  that 
the  order  is  a  legislative  act  by  an  instrumentality  of  the  State  exercising 
delegated  authority  (Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  210, 
226),  is  of  the  same  force  as  if  made  by  the  legislature,  and  so  is  a  law  of 
the  State  within  the  meaning  of  the  contract  clause  of  the  Constitution 
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(New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
18,  31;  St.  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142,  148;  Northern 
Pacific  By.  Co.  v.  Duluth,  208  U.  S.  583,  590),  we  come  to  consider  whether 
it  does  impair  the  obligation  of  the  contract.  Obviously  it  does  not,  if  the 
contract  creates  no  obligation  respecting  the  expense  which  the  order 
entails.  The  contract  is  set  forth  at  length  in  the  state  court's  opinion 
and  need  not  be  reproduced  here.  It  declares  explicitly  that  the  duty  of 
constructing  and  properly  maintaining  the  physical  crossing  of  the  two 
roads  and  bearing  the  expense  incident  thereto,  shall  rest  with  the  junior 
road,  but  its  only  provision  respecting  what  shall  be  done  in  the  way  of 
guarding  the  crossing  is  that  '  good  and  substantial  semaphores  or  other 
signals,  and  ...  the  requisite  watchmen  to  take  charge  of  and  operate 
the  same  '  shall  be  provided  and  maintained  by  that  road  at  its  '  individual 
expense. '  There  is  no  reference  to  an  interlocking  plant,  nor  any  general 
language  that  would  include  one.  The  words  i  semaphores  or  other  sig- 
nals '  do  not  do  so.  An  interlocking  plant  is  so  much  more  than  a  signalling 
device  that  it  is  quite  beyond  their  usual  meaning.  That  meaning  has  been 
applied  to  them  during  twenty-five  years  of  practice  under  the  contract, 
and  another  ought  not  to  be  substituted  now.  We  conclude,  as  did  the  state 
court,  that  the  contract  does  not  embrace  the  expense  which  the  order 
entails,  and  therefore  that  the  order  does  not,  by  apportioning  that  expense, 
impair  the  obligation  of  the  contract/ ' 

Grand  Trunk  Western  R.  Co.  v.  Rail-  a  "law"  within  the  meaning  of  this 
road  Commission,  (1911)  221  U.  S.  400,  clause.  Louisville,  etc,  R.  Co.  v.  Gar- 
31  S.  Ct.  537,  55  U.  S.  (L.  ed.)  786.  rett,  (1913)  231  U.  S.  298,  34  S.  Ct.  48, 

58  U.  S.  (L.  ed.)  229. 

An  order  of  a  railroad  commission  is 


Vm.  What  Constitutes  Impairment 

1.  In  General. —  A  law  which  alters  the  terms  of  a  contract  by  imposing 
new  conditions,  or  dispensing  with  those  expressed,  is  a  law  which  impairs 
its  obligation. 

State    Tax     on     Foreign-Held     Bonds,  Indiana. —  Hopkins  v.  Jones,  (1864)  22 

(1872)    15  Wail.  320.  21  U.  S.   (L.  ed.)  Ind.  310. 

179,  reversing  Delaware,  etc.,  R.  Co.  v.  Iowa.—  Holland   v.   Dickerson,    (1876) 

Com.,    (1870)    66  Pa.  St.  64,  and  Pitts-  41  Ia.  337    citing  Webster's  Dictionary, 

burs,  etc.,  R.  Co.  v.  Com..  (1870)   66  Pa.  %r         ,     ■  ..        «-.           tx  «        ,>     , 

c+    7      «lL  -i«C*iT«  #Aiwil.„  ««L«.  Massachusetts. —  King  1.  Dedham  Bank, 

St.  7.     See  also  the  following  cases:  (lgig)   lfi  MftM  ^    * 

^fiS^13iC^^^i?h0p,8  Fund  "  Rid6r'  Mississippi.-  Priestly      v.      Watkins, 

(1839)    13  Conn    87.  (1885)  62  Miss.  7<K. 

Florida.-  Ponder  v.  Graham,  (1851)  4  Norfh  CaroKwa._  Jone8  v.  Crittenden, 

1  Law  Repos.  385. 
Georgia. —  Grimball    v.     Ross,     (1808)  • 

T.  U.  P.  Charlt.   175. 
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Washington. —  Swinburne  v.  Mills, 
(1897)  17  Wash.  611,  50  Pac.  489,  61 
Am.  St.  Rep.  932. 

In  the  nature  of  things  it  cannot  be 
said  that  subsequent  rights  which  are  so 
limited  as  to  prevent  them  in  any  degree 
from  interfering  with  prior  ones,  can  as 
a  matter  of  legal  conclusion  be  held  to 
impair  such  previous  contract  rights. 
Board  of  Liquidation  v.  Louisiana, 
(1901)  179  U.  S.  622,  21  S.  Ct.  263,  45 
U.  S.  (L.  ed.)  347,  affirming  (1899)  51 
La.  Ann.  1849,  26  So.  679. 

Impair  does  not  mean  destroy;  there- 
fore every  state  law  which  weakens  the 
obligation  of  a  contract  or  renders  it  less 
operative  is  unconstitutional.  Lapeley 
v.  Brashears,  (1823)  4  Litt.  (Ky.)  47. 
See  also  Robinson  v.  Magee,  (1858)  9 
Cal.  84. 

Degree  of  impairment  immaterial. — 
The  amount  of  the  impairment  of  the 
obligation  is  immaterial.  If  there  be 
any,  it  is  sufficient  to  bring  into  activity 
the  constitutional  provision  and  the 
judicial  power  of  this  court  to  redress 
the  wrong.  Farrington  v.  Tennessee, 
(1877)  95  U.  S.  683,  24  U.  S.  (L.  ed.) 
558.    See  also  the  following  cases: 

United  States. —  Walker  v.  Whitehead, 
(1872)  16  Wall.  314,  21  U.  S.  (L.  ed.) 
357;  Planters'  Bank  t?.  Sharp,  (1848)  6 
How.  327,  12  U.  S.   (L.  ed.)  447. 

Alabama. —  Edwards  v.  Williamson, 
(1881)  70  Ala.  145;  Kirtland  v.  Molton, 
(1868)   41  Ala.  548. 

Georgia.—  Winter  v.  Jones,  (1851)  10 
Ga.  195. 

Illinois. —  Bruce  v.  Schuyler,  (1847)  9 
111.  276. 

Oregon.—  Ladd  v.  Portland,  (1898)  32 
Ore.  271,  51  Pac  654,  67  Am.  St.  Rep. 
526. 

Tennessee. —  Farnsworth  v.  Vance, 
(1865)   2  Coldw.  108. 

"  The  objection  to  a  law,  on  the  ground 
of  its  impairing  the  obligation  of  a  con- 
tract, can  never  depend  upon  the  extent 
of  the  change  which  the  law  effects  in  it. 
Any  deviation  from  its  terms,  by  post- 
poning or  accelerating  the  period  of  per- 
formance which  it  prescribes,  imposing 
conditions  not  expressed  in  the  contract, 
or  dispensing  with  the  performance  of 
those  which  are,  however  minute  or  ap- 
parently immaterial  in  their  effect  upon 
the  contract  of  the  parties,  impairs  it? 
obligation."  Green  t*.  Biddle,  (1823)  8 
Wheat.  84,  5  U.  S.  (L.  ed.)  547. 

A  law  which  is  strictly  remedial,  in  no 
respfcct  affecting  the  obligation  of  a  con- 


tract, is  not  invalid.  Crawford  v.  Ala- 
bama Branch  Bank,  (1849)  7  How.  282, 
12  U.  S.  (L.  ed.)  700. 

For  legislation  demanded  by  the  public 
good,  however  it  may  retroact  on  contracts 

Sreviously  made,  and  enhance  the  cost  and 
ifficulty  of  performance,  or  diminish  the 
value  of  such  performance  to  the  other 
party,  there  is  no  restraint  in  the  Federal 
Constitution  so  long  as  the  obligation  of 
performance  remains  in  full  force.  Curtis 
t?.  Whitney,  (1871)  13  Wall.  70,  20  U.  S. 
(L.  ed.)   513. 

Incidentally  affecting  contracts. —  The 
Constitution  ought,  in  many  cases,  to  be 
read  and  considered  in  connection  with 
the  ancient  principles  of  the  common  law. 
All  legislation  which  may  incidentally 
have  the  effect  to  impair  contracts  is  not 
objectionable.  Mississippi  Art,  etc.,  Soc 
r.  Musgrove,  (1870)  44  Miss.  820. 

Mixed  question  of  law  and  fact. — 
Whether  a  law  impairs  the  obligation  of 
a  contract  turns  on  mixed  questions  of 
law  and  fact.  That  the  application  of 
the  constitutional  restriction  depends 
partly  on  a  question  of  fact  is  no  reason 
for  holding  that  the  case  is  not  one  in 
which  it  may  be  relied  on.  The  existence 
of  the  contract,  the  impairment  of  which 
is  averred,  may  often  be  an  issue  of  fact. 
The  circumstances  which  render  the  opera- 
tion of  the  law  an  impairment  of  the 
obligation  of  the  contract  may  often  be 
brought  to  the  knowledge  of  the  court  by 
parol  proof.  Iron  Mountain  R.  Co.  t\ 
Memphis,  (1899)  96  Fed.  130. 

Statute  pending  for  executive  approval. 
—  A  statute  cannot  be  made  to  operate 
so  as  to  impair  the  obligation  of  a  con- 
tract entered  into  after  it  had  passed 
both  houses  of  the  legislature  but  while  it 
was  pending  before  the  executive.  Wart- 
man  v.  Philadelphia,  (1859)  33  Pa.  St. 
208. 

Clear  case  must  be  made  oat. —  To  en- 
title a  party  to  the  protection  of  the 
constitutional  provision  it  is  necessary  to 
make  out  a  clear  case,  fairly  within"  the 
protection  of  the  Constitution.  Floyd  t?. 
Blanding,  (1879)  54  Cal.  41.  See  also 
People  v.  Hays,  (1854)  4  Cal.  127;  Esser 
v.  Spaulding,  (1883)  17  Nev.  289,  30  Pac. 
896. 

Courts  never  annul  statutes  merely  be- 
cause the  legislative  judgment  or "  dis- 
cretion is  improvidently  exercised.  Platte, 
etc.,  Canal,  etc.,  Co.  v.  Dowell,  (1892) 
17  Colo.  376,  30  Pac  68. 

Courts  will  not  presume  dishonest  or 
improper  motives  on  the  part  of  legisla- 
tive bodies.  Platte,  etc.,  Canal,  etc.,  Co.  r. 
Dowell,   (1892)    17  Colo.  376,  30  Pac.  68. 
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2.  Imposing  Conditions  on  Foreign  Corporations. —  A  state  statute 
requiring  corporations  incorporated  elsewhere  to  file  a  copy  of  their  charter 
with  the  secretary  of  state,  and  to  pay  a  small  fee  as  a  condition  of  doing 
business  there,  does  not  impair  the  obligation  of  a  contract  entered  into  by 
a  corporation  on  the  date  the  statute  was  passed,  although  the  statute  does 
not  go  into  operation  until  a  subsequent  date. 


Diamond  Glue  Co.  v.  U.  S.  Glue  Co., 
(1903)  187  U.  S.  616,  23  S.  Ct.  206, 
47  U.  S.  (L.  ed.)  328.  See  also  Sandel  v. 
Atlanta  L.  Ins.  Co.,  (1808)  53  S.  C.  241, 
31  S.  E.  230. 

A  statute  requiring  foreign  corporations 
to  pay  annually  a  state  license  tax  of  four 
cents  upon  each  one  thousand  dollars  of 
capital  stock,  except  that  when  the  par 
value  is  less  than  one  dollar  per  share 
they  shall  pay  as  such  tax  at  the  rate  of 
two  and  one  half  cents  per  thousand 
shares,  does  not  impair  the  obligation  of 
a  contract  as  to  a  foreign  corporation 
which  has  paid  a  fee  exacted  by  the  state 
at  the  time  of  filing  a  certified  copy  of  its 
articles  of  incorporation  with  the  Secre- 
tary of  State.  American  Smelting,  etc., 
Co.  v.  People,  (1905)  34  Colo.  240,  82 
Pac.  531. 

"  We  recognize  the  power  of  the  state 
to  impose  conditions  upon  foreign  cor- 
porations doing  business  in  the  state.  We 
have  affirmed  the  existence  of  that  power 
many  times,  but  manifestly  it  cannot  be 
exercised  to  discharge  the  citizens  of  the 
state  from  their  contract  obligations." 
Bedford  v.  Eastern  Bldg.,  etc.,  Assoc., 
(1901)  181  U.  S.  241,  21  S.  Ct.  597,  45 
U.  S.  (L.  ed.)  834. 

Forfeiting  permit.— Where  an  Act  of 
Texas,  in  existence  when  a  foreign  cor- 
poration entered  the  state,  provided  that 
for  a  violation  of  its  terms  the  permit  to 
do  business  would  be  forfeited,  it  was  held 
that  the  forfeiture  did  not  impair  the 
obligation  of  any  contract.  Waters-Pierce 
Oil  Co.  v.  State,  (1898)  19  Tex.  Civ.  App. 
1,  44  S.  W.  936,  affirmed  (1900)  177  U.  S. 
28,  20  S.  Ct.  518,  44  U,  S.   (L.  ed.)  667.  . 


When  a  foreign  railroad  corporation  had 
been  permitted  to  extend  its  railroad  into 
a  state  upon  certain  conditions,  the  state 
cannot  require,  by  a  subsequent  statute, 
the  railroad  company  to  do  something  in 
addition  to  that  required  by  the  terms 
of  this  grant,  in  order  to  continue  the  use 
and  enjoyment  of  the  privileges  granted, 
as  by  a  statute  compelling  domestication. 
Com.  V.  Mobile,  etc.,  R.  Co.,  (Ky.  1901) 
64  S.  W.  454.  But  see  Goodrel  v.  Kreich- 
baum,   (1886)   70  la.  362,  30  N.  W.  872. 

A  subscription  to  the  stock  of  a  build- 
ing and  loan  association,  its  issuance  and 
the  application  for  a  loan  in  pursuance 
of  it,  constitute  a  contract  which  is  in- 
violable by  the  state  legislature,  and  can- 
not be  affected  by  a  state  statute  requir- 
ing such  an  association,  a  foreign  cor- 
poration, to  file  its  charter  in  a  particular 
office  and  deposit  securities  as  a  condition 
of  its  right  to  continue  to  do  business  in 
that  state.  Bedford  v.  Eastern  Bldg.,  etc., 
Assoc,  (1901)  181  U.  S.  240,  21  S.  Ct. 
597,  45  U.  S.  (L.  ed.)  834.  See  also 
American  Bldg.,  etc.,  Assoc,  v.  Rainbolt, 
(1896)  48  Neb.  434,  67  N.  W.  493. 

A  Kentucky  statute  requiring  every  for- 
eign building  and  loan  association  doing 
business  in  the  state  to  pay  into  the 
treasury  annually  two  dollars  on  every 
one  hundred  dollars  of  its  annual  gross 
receipts  does  not  impair  the  obligation  of 
contracts  of  subscribers  made  before  the 
law  was  passed,  as  there  is  no  attempt  to 
tax  the  property  of  the  corporation. 
Southern  Bldg.,  etc.,  Assoc,  v.  Norman, 
(1895)  98  Ky.  297,  32  S.  W.  962,  56  Am. 
St.  Rep.  367,  31  L.  R.  A.  41. 


Permission  to  do  business  as  a  contract* —  When  a  foreign  corporation  was 
admitted  to  do  business  in  the  state,  under  the  then  existing  law  which 
amounted  to  a  contract  that  it  should  be  permitted  to  do  business  therein 
subject  to  all,  but  not  to  any  greater,  liabilities,  restrictions,  or  duties  than 
then  were  or  thereafter  might  be  imposed  upon  domestic  corporations  of 
like  character,  a  subsequent  statute  imposing  a  tax  upon  the  foreign  corpo- 
ration at  a  higher  rate  than  that  imposed  upon  domestic  corporations, 
violates  the  obligation  of  an  existing  valid  contract.    . 

American  Smelting,  etc.,  Co.  v.  Colorado,  (1907)  204  U.  S.  103,  27  S.  Ct.  198, 
51  U.  S.  (K  ed.)   393,  9  Ann.  Cas.  978. 
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3.  Curative  Statutes. —  Contracts  are  not  impaired  but  confirmed  by 
curative  statutes.  There  is  nothing  in  the  Constitution  which  prohibits  the 
legislature  of  a  state  or  territory  from  exercising  judicial  functions,  nor 
from  passing  an  Act  which  divests  rights  vested  by  law,  provided  its  effect 
be  not  to  impair  the  obligation  of  a  contract. 


Randall  v.  Kreiger,  (1874)  23  Wall. 
146,  23  U.  S.  (L.  ed.)  124,  holding  that 
a  statute  of  Minnesota  providing  that 
"  a  husband  and  wife  may  convey  by  their 
lawful  agent  or  attorney  any  estate  or 
interest  in  any  lands  situate  in  this  terri- 
tory; and  all  deeds  of  conveyance  of  any 
such  lands,  whether  heretofore  or  here- 
after made,  under  a  joint  power  of  at- 
torney from  the  husband  and  wife,  shall 
be  as  binding  and  have  the  same  effect  as 
if  made  and  executed  by  the  original 
parties,"  does  not  impair  the  obligation 
of  any  contract  as  applied  to  a  deed  ex- 
ecuted under  a  power  of  attorney  given 
by  a  husband  and  wife  prior  to  the  enact- 
ment of  the  statute,  at  a  time  when  there 
was  no  mode  prescribed  by  statute  in  that 
state  by  which  a  feme  covert  could  execute 
a  power  under  seal  to  pass  her  interest  in 
real  estate.  Affirming  (1873)  2  Dill.* 
(U.  S.)  444,  20  Fed.  Cas.  No.  11,554.  See 
also  Syracuse  City  Bank  f?.  Davis,  (1853) 
16  Barb.  (N.  Y.)   188. 

Curing  defective  acknowledgment  of 
deed. —  A  statute  which  declares  that  a 
deed  shall  not  be  adjudged  invalid  by 
reason  of  any  defective  acknowledgment 
is  valid.  Watson  v.  Mercer,  (1834)  8 
Pet.  109,  8  U.  S.  (L.  ed.)  876;  Purcell  t\ 
Goshorn,  (1858)  2  Disney  (Ohio)  90;  Tate 
V.  Stooltzfoos,  (1827)  16  S.  &  R.  (Pa.)  35. 

As  against  a  subsequent  purchaser  of 
property,  an  act  validating  a  deed  void- 
able because  of  defective  probate  does  not 
impair  the  obligation  of  a  contract. 
Downs  v.  Blount,  (1909)  170  Fed.  15. 

Validating  irregular  incorporation. — 
Whether  the  organization  of  a  corporation 
was  invalid  because  of  a  failure  to  com- 
ply with  the  terms  of  a  valid  law,  or 
because  the  organization  was  under  an 
invalid  law  purporting  to  authorize  such 


a  corporation,  there  is  no  impairment  of 
the  obligation  of  any  contract  by  subse- 
quent legislation  permitting  the  irregular 
or  invalid  corporation  to  become  a  cor- 
poration de  jure.  Deitch  v.  Staub,  (1902) 
115  Fed.  314.  See  also  Shields  v.  Clifton 
Hill  Land  Co.,  (1894)  94  Tenn.  123,  28 
S.  W.  .668,  45  Am.  St.  Rep.  700,  26 
L.  R.  A.  509. 

Confirming  execution  levies. —  The  Con- 
necticut Act  of  1825,  confirming  the  levy 
of  executions  in  certain  cases,  was  held  to 
be  constitutional.  Mather  v.  Chapman, 
(1825)    6  Conn.  54. 

An  Act  which  validated  certain  usurious 
contracts  previously  made,  and  which 
were  void  in  part,  was  held  not  to  be  un- 
constitutional. Mechanics',  etc.,  Mut.  Sav. 
Bank  t\  Allen,  (1859)  28  Conn.  97. 

Curing  proceedings  for  improvements. — 
It  is  within  the  power  of  the  legislature 
to  cure  retrospectively  proceedings  for  the 
improvement  of  a  street  because  the  peti- 
tion therefor  did  not  have  the  requisite 
number  of  signers,  since  the  legislature 
might  have  dispensed  with  such  petition 
in  the  first  instance,  and  authorized  and 
empowered  the  municipality  to  initiate 
the  proceeding  for  the  improvement  with- 
out any  petition  whatever.  Nottage  c. 
Portland,  (1899)  35  Ore.  539,  58  Pac.  883, 
76  Am.  St.  Rep.  513. 

Validating  irregular  marriages. —  The 
Connecticut  Act  of  1820,  declaring  all 
marriages  previously  celebrated  in  the 
state,  by  a  minister  ordained  and  em- 
powered to  celebrate  marriages,  according 
to  the  forms  and  usages  of  any  religious 
society  or  denomination,  to  be  valid,  was 
1  held  not  to  be  unconstitutional.  Goshen 
t>.  Stonington,   (1822)   4  Conn.  209. 


4.  Statutes  of  Limitations. —  The  passage  of  a  new  statute  of  limitations, 
giving  a  shorter  time  for  the  bringing  of  actions  than  existed  before,  even 
as  applied  to  actions  which  had  accrued,  does  not  necessarily  affect  the 
remedy  to  such  an  extent  as  to  impair  the  obligation  of  the  contract  within  ' 
the  meaning  of  the  Constitution,  provided  a  reasonable  time  is  given  for  the 
bringing  of  such  actions. 


In  re  Brown,  (1889)  135  U.  S.  662,  705, 
10  S.  Ct.  972,  34  U.  S.  (.L.  ed.)  304.  See 
also  the  following  cases: 


United  States. —  Bockee  r.  Crosby, 
(1828)  2  Paine  (U.  S.)  432,  3  Fed.  Cas. 
No.  1,593;   Barker  v.  J-ackson,    (1826)    1 
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Paine  (U.  S.)  559,  2  Fed.  Caa.  No.  989; 
Koshkonong  v.  Burton,  (1881)  104  U.  S. 
675,  26  U.  S.  (L.  ed.)  886;  Barrett  v. 
Holmes,  (1880)  102  U.  8.  655,  26  U.  S. 
(L.  ed.)   291. 

California. —  Scarborough  v.  Dugan, 
(1858)   10  Oal.  305. 

Georgia. —  McKenny  v.  Compton,  (1855) 

18  Ga.  170;  Griffin  v.  McKenzie,  (1849) 
7  Ga.   163. 

Kentucky. —  Pearce  v.   Patton,  (1846) 

7  B.  Mbn.  163;  Lewis  v.  Harbin,  (1845) 
6  B.  Mon.  564;  Amy  v.  Smith,  (1822) 
1  Litt.  327. 

Maryland. —  State  t>.  Jones,  (1863)  21 
Md.  432. 

Massachusetts.— Cull  v.  Hagger,  (1812) 

8  Mass.  423. 

Mississippi. — Briscoe  v.  Anketell,  (1854) 
28  Miss.  361. 

New  York. —  Columbia  Bank  v.  Atty.- 
Gen.,  (1829)   3  Wend.  588. 

South  Carolina. —  Wardlaw  v.  Buzzard, 
(1867)  16  Rich.  L.  158. 

See  Sturges  v.  Crowninshield,  (1819) 
4  Wheat.  207,  4  U.  S.  (L.  ed.)   529. 

Absolute  bar  is  invalid. —  To  give  a 
statute  of  limitations,  declaring  generally 
that  no  action,  or  no  action  of  a  certain 
class,  shall  be  brought  except  within  a 
certain  limited  time  after  it  shall  have 
accrued,  a  literal  interpretation  and  a 
retrospective  operation,  so  that  if  an  ac- 
tion accrued  more  than  the  limited  time 
before  the  statute  was  passed  it  would 
have  the  effect  of  absolutely  barring  such 
action  at  once,  would  render  it  unconstitu- 
tional. Sohn  v.  Waterson,  (1873)  17 
Wall.  599,  21  U.S.  (L.  ed.)  737.  See  also 
Johnson  v.  Bond,  (1847)  Hempst.  (U.  S.) 
533,  13  Fed.  Cas.  No.  7,374;  Forsyth  v. 
Marbury,  (1830)  R.  M.  Charlt.  (Ga.) 
331;  Morton  v.  Sharkey,  (1860)  McCahon 
(Kan.)   113. 

A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford  full 
opportunity  for  resort  to  the  courts  for 
the  enforcement  of  the  rights  upon  which 
the  limitation  is  intended  to  operate,  and 
this  opportunity  must  be  afforded  in  re- 
spect of  existing  rights  of  action  after 
they  come  within  the  present  or  prospec- 
tive operation  of  the  statute,  and  in  re- 
spect of  prospective  rights  after  they 
accrue.  It  is  usual  in  prescribing 
periods  of  limitation  to  adjust  the  time 
to  the  special  nature  of  the  rights  of 
action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circum- 
stances. A  single  period  cannot  be  fixed 
for  all  cases,  because  what  would  be 
reasonable  in  one  class  of  cases  would  be 


entirely  unreasonable  in  another.  Each 
limitation  must,  therefore,  be  separately 
judged  in  the  light  of  the  circumstances 
surrounding  the  class  of  cases  to  which  it 
applies,  and,  if  the  time  is  reasonable  in 
respect  of  the  class,  it  will  not  be  adjudged 
unreasonable  merely  because  it  is  deemed 
to  operate  harshly  in  some  particular  or 
exceptional  instance;  as  where  the  per- 
son against  whose  right  the  limitation 
runs  is  under  some  disability,  out  of  the 
state,  or  unavoidably  prevented  from  suing 
within  the  time  prescribed.0  Lamb  v. 
Powder  River  Live  Stock  Co.,  (1904)  132 
Fed.  442. 

Reasonableness  primarily  question  for 
legislature.—  Whether  the  time  allowed  in 
a  statute  of  limitation  passed  after  a  con- 
tract has  been  entered  into  is,  under  all 
the  circumstances,  reasonable,  is  a  ques- 
tion to  be  determined  primarily  by  the 
legislature,  and  the  courts  cannot  over- 
rule the  decision  of  that  department  of 
the  government  unless  a  palpable  error 
has  been  committed.  "  In  judging  of  that, 
we  must  place  ourselves  in  the  position 
of  the  legislators,  and  must  measure  the 
time  of  limitation  in  the  midst  of  the 
circumstances  which  surrounded  them,  as 
nearly  as  possible;  for  what  is  reasonable 
in  a  particular  case  depends  upon  its  par- 
ticular facts."  Terry  v.  Anderson,  (1877) 
95  U.  S.  633,  24  U.  S.  (L.  ed.)  365. 

Particular    periods    held    reasonable  — 

Thirteen  months. —  Merchants'  Nat.  Bank 
V.  Braithwaite,  (1898)  7  N.  D.  358,  75 
N.  W.  244,  66  Am.  St.  Rep.  653. 

Twelve  months. —  Cameron  v.  Louisville, 
etc.,  R.  Co.,  (1891)  69  Miss.  78,  10  So. 
554;  Rexford  v\  Knight,  (1854)  11  N.  Y. 
308. 

Nine  and  one-half  months. —  Terry  v. 
Anderson,  (1877)  95  U.  S.  628,  24  U.  S. 
(L.  ed.)  365;  Mills  v.  Scott,  (1878)  99 
U.  S.  27,  25  U.  S.  (L.  ed.)  294;  Samples 
17.  City  Bank,  (1873)  1  Woods  (U.  S.) 
523,  21  Fed.  Cas.  No.  12,278. 

Eight  and  one-half  months. —  Vance  t. 
Vance,  (1883)  108  U.  S.  514,  2  S.  Ct.  854, 
27  U.  S.  (L.  ed.)  808;  Smith  v.  Packard, 
(1860)    12  Wis.  371. 

Seven  months. —  Power  v.  Kitching, 
(1901)  10  N.  D.  254,  86  N.  W.  737,  88 
Am.  St.  Rep.  691. 

Sia*  months. —  Wheeler  v.  Jackson, 
(1890)  137  U.  S.  245,  11  S.  Ct.  76,  34 
U.  S.  (L.  ed.)  659;  Turner  v.  New  York, 
(1897)  168  U.  S.  90,  18  S.  Ct.  38,  42  U.  S. 
(L.  ed.)  392;  Cox  i\  Berry,  (1853)  13  Ga. 
309;  Myers  v.  Wheelock,  (1899)  60  Kan. 
747,    57    Pac.    956;    Smith   v.   Morrison, 
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(1839)  22  Pick.  (Mass.)  430;  Russell  v. 
H.  C.  Akeley  Lumber  Co.,  (1891)  45  Minn. 
376,  48  N.  W.  3. 

Five  months. — Bigelow  v.  Bemis,  (1861) 
2  Allen  (Mass.)  496. 

Four  and  one-half  months. —  Stine  v. 
Bennett,  13  Minn.  153;  Horbach  v.  Miller, 
(1875)  4  Neb.  31. 

Three  months. —  Gilfillan  V.  Pennsyl- 
vania Union  Canal  Co.,  (1883)  109  U.  S. 
404,  3  S.  Ct.  304,  27  U.  S.  (L.  ed.)  977, 
as  to  the  time  for  bondholders  to  signify 
dissent  from  a  compromise  of  claims. 

Particular  periods  held  unreasonable  — 
Twelve  months. —  McGahey  v..  Virginia, 
(1899)  135  U.  8.  662,  685,  10  S.  Ct.  972, 
34  U.  S.  (L.  ed.)  304,  as  to  the  time  to 
present  tax-receivable  bonds  and  coupons 
in  payment  of  taxes.  See  also  Pereles  v. 
Watertown,  (1874)  6  Biss.  (U.  S.)  79, 
19  Fed.  Cas.  No.  10,980;  American  Assoc. 
v.  Innis,  (1901)  109  Ky.  595,  60  S.  W.  388. 

Three  months. —  Merchants'  Nat.  Bank 
V.  Braithwaite,  (1898)  7  N.  D.  358,  372, 
75  N.  VV.  244,  66  Am.  St.  Rep.  653;  Lamb 
i\  Powder  River  Live  Stock  Co.,  (1904) 
132  Fed.  434. 

One  month. —  Berry  v.  Ransdall,  (1863) 
4  Met.  (Ky.)  292. 

Time  of  absence  from  the  state.— At 
the  time  of  the  commencement  of  an  ac- 
tion it  was  provided:  "If,  after  a  cause 
of  action  has  accrued  against  a  person, 
he  departs  from  and  resides  without  the 
state,  or  remains  continuously  absent 
therefrom  for  the  space  of  one  year  or 
more,  the  time  of  his  absence  is  not  a 
part  of  the  time  limited  for  the  com- 
mencement of  the  action."  Prior  to  the 
trial  the  statute  was  amended  so  as  to  read : 
"  If,  after  a  cause  of  action  has  accrued 
against  a  person,  he  departs  from  and 
resides  without  the  state,  and  remains 
continuously    absent    therefrom    for    the 


space  of  one  year  or  more,  *  *  *  the  time 
of  his  absence  *  *  *  is  not  a  part  of  the 
time  limited  for  the  commencement  of  the 
action."  It  was  held  that  the  amendatory 
act,  as  applied  to  the  pending  cause  of 
action,  would  violate  the  constitutional 

S revision.     Lockport  First  Nat.  Bank  v. 
issell,  (1889)  7N.Y.  S.  53. 

A  statute  of  limitation  relating  to 
ground  rents  providing  that  where  no  pay- 
ment, claim,  or  demand  shall  have  been 
made  for  twenty-one  years,  or  no  declara- 
tion or  acknowledgment  of  the  existence 
thereof  shall  have  been  made  within  that 
period,  and  providing  that  the  statute 
shall  not  go  into  effect  until  three  years 
from  its  passage,  does  not  impair  the 
obligation  of  contracts  even  as  to  ground 
rents  reserved  before  the  passage  of  the 
Act.  Wilson  v.  Iseminger,  (1902)  185 
U.  S.  62,  22  S.  Ct.  573,  46  U.  S.  (L.  ed.) 
804,  affirming  Clay  v.  Iseminger,  (1899) 
190  Pa.  St.  580,  42  Atl.  1039,  and  (1898) 
187  Pa.  St.  108,  41  Atl.  38.  See  also 
Biddle  v.  Hooven,  (1888)  120  Pa.  St.  221, 
13  Atl.  927. 

Repeal  of   statute  of  limitations. —  A 

statute  limiting  the  time  in  which  civil 
actions  may  be  brought  may  be  repealed 
and  a  party  may  be  deprived  of  invoking 
the  statute  as  a  defense.  Bradford  v.  Shine, 
(1869)  13  Fla.  393.  See  also  Billings 
v.  Hall,  (1857)  7  Cal.  1;  Swickard  v. 
Bailey,  (1866)  3  Kan.  507;  Standard 
Salt,  etc.,  Co.  v.  National  Surety  Co., 
(1916)  134  Minn.  121,  158  N.  W.  802; 
Caperton  v.  Martin,  (1870)  4  W.  Va,  138. 

An  ordinance  reviving  a  claim  already 
extinct  under  a  statute  of  limitations, 
interferes  with  rights  already  vested  and 
is  unconstitutional.  Lockhart  v.  Horn, 
(1871)  1  Woods  (U.  S.)  628,  15  Fed.  Cas. 
No.  8,445,  affirmed  on  other  grounds  Horn 
v.  Lockport,  (1873)  17  Wall.  570,  21  U.  S. 
(L.  ed.)  657.  See  also  Talbott  v.  Wright, 
(1877)  2  Cine.  L.  Bui.  78,  23  Fed.  Cas. 
No.  13,733. 


5.  Exemption  Laws. —  Exemption  of  property  from  sale  under  execu- 
tion, created  by  a  state  constitution  and  laws  passed  thereunder,  is  invalid 
as  regards  contracts  made  before  the  adoption  of  the  Constitution. 


Edwards  v.  Kearzey,  (1877)  96  U.  S. 
601,  24  U.  S.  (L.  ed.)  793,  reversing 
(1876)  75  N.  C.  409.  See  also  the  fol- 
lowing cases : 

United  States. —  Kener  v.  La  Grange 
Mills,  (1913)  231  U.  S.  215,  34  S.  Ct.  83, 
58  U.  S.  (L.  ed.)  189;  Gunn  p.  Barrv, 
(1872)  15  Wall.  613,  21  U.  S.  (L.  ed.") 
212;  In  re  Wyllie,  (1872)  2  Hughes  449, 
30  Fed.  Cas.  No.  18,112. 


Georgia. —  Jones  v.  Brandon,  (1873)  48 
Ga.  593;  Forsyth  v.  Marbury,  (1830) 
R.  M.  Charlt.  331. 

Iowa.—  Willard  t.  Sturm,  (1896)  96  la. 
555,  65  N.  W.  847. 

Louisiana. —  Sabatier  v.  Their  Creditors, 
(1828)  6  Mart.  N.  S.  585;  Blouin  r. 
Ledet,  (1903)  109  La,  710,  33  So. 
741. 
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North  Carolina. —  Earle  v.  Hardie, 
(1879)  80  N.  C.  177;  Gheen  v.  Summey, 
(1879)  80  X.  C.  187. 

South  Carolina. —  Cochran  v.  Darcy, 
(1873)  5  S.  C.  125. 

Tennessee. —  Hannum  v.  Mclnturf , 
(1873)  6  Baxt.  225. 

Virginia. —  Homestead  Cases,  (1872) 
22  Gratt.  266. 

Contra  —  United  States. —  In  re  Vogler, 
(1873)  2  Hughes  (U.  S.)  297,  28  Fed.  Cas. 
No.  16,986. 

Georgia. —  Hardeman  V.  Downer,  (1869) 
39  Ga.  425. 

Kansas. —  Cusic  v.  Douglass,  (1865)  3 
Kan.  123. 

Michigan. — Rockwell  v.  Hubbell,  (1846) 
2  Dougl.  197. 

Minnesota. —  Grimes  v.  Bryne,  2  Minn. 
89. 

Mississippi. —  Stephenson  t\  Osborne, 
(1866)   41  Miss.   119. 

New  York.—  Morse  v.  Goold,  (1854)  11 
K.  Y.  281. 

North  Carolina. —  Garrett  v.  Cheshire, 
(1873)  69  N.  C.  396;  Hill  t?.  Kessler, 
(1869)   63  N.  C.  437. 

South  Carolina. — In  re  Kennedy,  (1870) 
2  S.  C.  216;  Howze  t\  Howze,  (1870) 
2  S.  C.  229. 

Such  laws  are  parts  of  contracts. —  The 
established  construction  of  this  clause  re- 
quires that  statutes  exempting  property 
of  the  debtor  from  attachment  or  execu- 
tion shall  be  construed  to  be  parts  of  all 
contracts  made  when  they  are  in  existence, 
and  therefore  cannot  be  held  to  impair 
their  obligation.  Denny  v.  Bennett,  (1888) 
128  U.  S.  495,  9  S.  Ct.  134,  32  U.  S. 
(L.  ed.)  491.  See  also  Bronson  v.  Kinzie, 
(1843)   1  How.  321,  11  U.  S.  (L.  ed.)  143. 

Statutory  privileges  and  exemptions,  as 
distinguished  from  those  conferred  by  the 
Constitution,  are  granted,  subject  to  the 
power  of  the  general  assembly  to  repeal 
or  modify  the  Act  that  gives  them,  and  all 
private  agreements  are  entered  into,  in 
contemplation  of  law,  with  full  knowledge 
that  such  privileges  or  exemptions  may  be 
recalled  when  not  resting  in  contract. 
Leak  v.  Gay,  (1890)  107  N.  C.  468,  12 
S.  E.  312. 

Increase  of  exemptions. —  As  to  debts 
previously  contracted  an  increase  of  ex- 
emptions by  a  state  law  is  prohibited  by 
the  constitutional  provision.  Wilson  v. 
Brown,  (1877)  58  Ala.  62.  See  also  Less- 
ley  r.  Phipps,   (1874)  49  Miss.  700.     But 


see  Sneider  v.   Heidelberger,    (1871)    45 
Ala.  126. 

Descent  of  homestead. —  Under  the  Min- 
nesota law  in  force  prior  to  1889,  the 
homestead  of  the  debtor,  upon  His  decease, 
became  assets  for  the  payment  of  his 
debts,  subject  only  to  the  homestead 
rights  of  his  widow  and  minor  children, 
if  any.  The  Probate  Code  of  1889  pro- 
vided that  the  homestead  of  the  deceased 
shall  descend  to  his  heirs  generally,  in 
order  of  descent,  "  free  from  all  debts  or 
claims  upon  the  estate  of  the  deceased."  It 
was  held  that  this  provision  was  invalid 
as  respects  contracts  made  before  its  en- 
actment, for  the  reason  that  it  impairs 
their  obligation  by  so  materially  affecting 
the  subsisting  remedy  as  substantially  to 
lessen  their  value.  Dunn  e.  Stevens,  ' 
(1895)  62  Minn.  380,  64  N.  W.  924,  65 
N.  W.  348. 

Farm  implements,  mechanics,'  tools,  and. 
furniture. —  A  statute  may  exempt  from 
sale  under  execution  the  necessary  imple- 
ments of  agriculture,  the  tools  of  a 
mechanic,  and  articles  of  necessity  in 
household  furniture.  Regulations  of  this 
description  have  always  been  considered 
in  every  civilized  community  as  properly 
belonging  to  the  remedy,  to  be  exercised 
by  every  sovereignty  according  to  its  own 
views  of  policy  and  humanity.  Von  Hoff- 
man v.  Quincy,  (1866)  4  Wall.  553,  .18 
U.  S.  (L.  ed.)  403.  See  also  the  following 
cases: 

Georgia. —  Hardeman  v.  Downer,  (1869) 
39  Ga.  430. 

Indiana. —  Taylor  v.  Stockwell,  (1879) 
66  Ind.  505. 

New  York. —  Danks  v.  Quackenbush, 
(1848)  1  N.  Y.  129,  affirming  (1845)  1 
Den.  128. 

Utah. —  Folsom  v.  Asper,  (1903)  25 
Utah  299,  71  Pac.  315. 

The  exemption  of  a  carriage  from  forced 
sale  for  debt  was  sustained.  Helm  v. 
Pridgen,  (1878)  1  Tex.  App.  Civ.  Cas., 
§  643. 

Earnings  of  heads  of  families. —  A  stat- 
ute which  absolutely  exempts  to  married 
men  or  heads  of  families  their  earnings 
for  personal  services  rendered  within  sixty 
days  next  preceding  the  levy  of  execution, 
by  garnishment  or  otherwise,  being  reason- 
able, and  directed  to  the  remedy,  and  not 
the  right,  does  not  impair  the  obligation 
of  contracts  entered  into  prior  to  its 
passage.  Kirkman  v.  Bird,  (1900)  22 
Utah  100,  61  Pac.  338,  83  Am.  St,  Rep. 
774,  58  L.  R.  A.  669.  See  also  Folsom  v. 
Asper,   (1903)   25  Utah  299,  71  Pac.  315. 
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6.  Stay  Laws. —  Stay  laws  are  void,  as  they  change  a  term  of  the  con- 
tract by  postponing  the  time  of  payment.  • 


Edwards  v.  Kearsey,  (1877)  96  U.  S. 
601,  24  U.  S.  (L.  ed.)  793.  See  also  the 
following 


United  State*. —  Daniels  v.  Tearney, 
(1880)  102  U.  S.  419,  26  U.  S.  (L.  ed.) 
187;  New  Orleans  v.  Morris,  (1877)  3 
Woods  (U.  S.)  115,  18  Fed.  Cas.  No. 
10,183,  as  to  process  against  a  municipal 
corporation;  U.  8.  Bank  v.  Frederickson, 
(1821)  2  Fed.  Cas.  No.  945. 

Alabama.-— Hudspeth  v.  Davis,  (1867) 
41  Ala.  389. 

Georgia.—  Aycock  v.  Martin,  (1867)  87 
Ga.  124. 

Kentucky.—  Blair  v.  Williams,  (1823) 
4  Litt.  36;  Lapsley  v.  Brashears,  (1823) 
4  Litt.  47;  Johnson  v.  Higgins,  (1861)  3 
Met.  566. 

Missouri. —  Stevens  v.  Andrews,  (1860) 
31  Mo.  205;  Bumgardner  v.  Circuit  Ct., 
(1835)  4  Mo.  50;  Baily  v.  Gentry,  (1822) 
1  Mo.  164. 

Worth  Carolina. —  Lyon  v.  Akin,  (1878) 
78  N.  C.  258;  Harrison  v.  Styres,  (1876) 
74  N.  C.  290;  Barnes  tx  Barnes,  (1861)  8 
Jones  L.  366;  Jones  v.  Crittenden,  1  Law 
Repos.  385;  Berry  v.  Haines,  2  Law 
Repos.  428. 

Pennsylvania. —  White  v.  Crawford, 
( 1877 )  84  Pa.  St.  437 ;  Chaffee  v.  Michaels, 
(1858)  31  Pa.  St.  283. 

South  Carolina. — Stater.  Carew,  (1866) 
13  Rich.  L.  498;  Goggans  v.  Turnipseed, 
(1868)   1  S.  C.  80. 

But  see  U.  S.  Bank  v.  Longworth, 
(1829)  1  McLean  (U.  S.)  35,  2  Fed.  Cas. 
No.  923;  Ex  p.  Pollard,  (1866)  '40  Ala. 
77;  Frey  v.  Hebenstreit,  (1842)  1  Rob. 
(La.)  -561. 

A  law  allowing  a  stay  of  execution,  not- 
withstanding a  waiver,  is  unconstitutional. 
Lewis  v.  Lewis,  (1864)  47  Pa.  St.  127. 
See  also  Billmeyer  v.  Evans,  (1861)  40 
Pa.  St.  324. 

Stay  law  to  operate  by  consent  of  ma- 
jority of  creditors. —  A  statute  which  pro- 
vides that  when  the  defendant  in  any  ac- 
tion that  was  pending  at  the  date  of  the 
law,  or  which  shall  be  instituted  within 
twelve  months  thereafter,  for  the  recovery 
of  the  debt,  "  shall  have  filed  an  affidavit 
setting  forth  that  the  majority  of  his 
creditors,    whose    demands    exceed    two- 


thirds  of  his  entire  indebtedness,  have 
agreed  in  writing  to  extend  the  time  of 
payment  of  the  debts  due  them  respec- 
tively, the  court  shall  direct  tha  protho- 
notary  to  report  the  terms  of  the  said 
extension  upon  evidence  submitted  to  him 
by  the  defendant ;  and  thereupon  the  court 
shall  enter  an  order  in  the  cause,  that  no 
execution  shall  issue  except  at  the  periods 
when  and  in  the  proportions  which  it  shall 
appear  by  the  report  of  the  prothonotary 
that  the  majority  of  the  creditors  of  the 
defendant,  whose  demands  exceed  two- 
thirds  of  his  entire  indebtedness,  have 
agreed  as  aforesaid,  to  extend  the  time 
of  payment  of  the  debts  due  them  re- 
spectively," impairs  the  obligation  of  the 
contracts  sued  upon.  Bunn  v.  Gorgas, 
(1862)   41  Pa.  St.  444. 

A  stay  law  is  valid  only  when  it  stays 
civil  process  for  a  reasonable  time,  and 
reasonableness  includes  deftniteness.  Clark 
v.  Martin,  (1865)  49  Pa.  St.  301.  See 
also  Chadwick  v.  Moore,  (1844)  8  W.  &  & 
(Pa.)  49;  Thompson  v.  Buckley,  (1877) 
12  Phila.  (Pa.)  457,  34  Leg.  Int.  (Pa.) 
148. 

On  execution  sale  for  less  than  two- 
thirds  valuation. —  A  state  statute  provid- 
ing that  a  sale  shall  not  be  made  of  prop- 
erty levied  on  under  an  execution  unless 
it  shall  bring  two-thirds  of  its  valuation 
according  to  the  opinion  of  three  house- 
holders is  unconstitutional  and  void.  Mc- 
Cracken  v.  Hayward,  (1844)  2  How.  608, 
11  U.  S.  (L.  ed.)  397.  See  also  Moore  v. 
Fowler,  (1847)  Hempst.  (U.  S.)  536,  17 
Fed.  Cas.  No.  9,761.  But  see  Williams  «?. 
Waldo,  (1841)  4  111.  264;  Delahay  v. 
McConnel,  (1842)  5  111.  157;  Chadwick  v. 
Moore,  (1844)  8  W.  &  S.  (Pa.)  49;  Lan- 
caster Sav.  Inst.  v.  Reigart,  (1844)  2  Pa. 
L.  J.  Rep.  515,  3  Pa.  L.  J.  238. 

The  various  forms  of  execution  existing 
at  the  date  of  the  contract  do  not  enter 
into  and  form  a  part  of  its  obligation. 
Any  one  or  all  of  them  may  be  modified 
or  amended,  or  may  be  abolished  alto- 
gether, and  others  substituted,  having  in 
view,  in  good  faith,  the  enforcement  of  the 
judgment.  Garland  v.  Brown,  (1873) 
23  Gratt.  (Va.)   173. 

If  security  be  given  for  judgment. — 
The  provisions  of  the  Tennessee  Act  of 
Jan.  26,  1861,  which  prohibited  the  issu- 
ance of  executions  on  existing  judgments, 
and  the  return  of  executions  already  is- 
sued  and  not  satisfied,  provided  additional ' 
stayor  was  given  for  the  security  of  the 
judgment  or  debt,  for  the  period  of  twelve 
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months,  were  held  to  be  constitutional. 
Farasworth  v.  Vance,  (1865)  2  Coldw. 
(Tenn.)   108. 

Postponing  return  of  writs,  by  changing 
time  for  holding  courts. —  So  much  of  the 
South  Carolina  Act  of  September,  1866, 
"to  alter  and  fix  the  times  for  holding 
the  Courts  of  Common  Pleas  in  this  state, 
as  postpones  the  return  of  writs  and  other 
process  in  actions  em  contractu,  and  sus- 
pends the  proceedings  in  such  actions,  is, 
so  far  as  it  affects  contracts  existing  when 
the  Act  was  passed,  repugnant  to  the  pro- 
vision of  the  Constitution  of  the  United 
States.  Wood  v.  Wood,  (1867)  14  Rich. 
L.   (S.  C.)    148. 

Postponing  time  of  foreclosure  sale. — 
Where  under  a  law  in  existence  at  the 
time  a  contract  was  made  a  mortgagee 
had  the  right  to  the  sale  of  land  at  once 
upon  the  issuance  of  his  execution,  subject 
only  to,  the  redemption  provided  for  by 
law,  a  law  which  compels  him  to  wait 
more  than  a  year  after  judgment  before 
he  could  have  the  sale  made,  as  applied  to 
antecedent  contracts,  was  held  to  be  un- 
constitutional and  void.  Swinburne  t\ 
Mills,  (1897)  17  Wash.  611,  60  Pac.  489, 
61  Am.  St.  Rep.  932.  See  also  Taylor  v. 
Stearns,  (1868)  18  Gratt.  (Va.)  244.  But 
see  Von  Raumbach  v.  Bade,  (1859)  9  Wis. 
559. 

Making  judgment  payable  in  instal- 
ments.—  A  stay  law  of  Teams,  which  al- 
lowed the  defendants  in  executions  to 
liquidate  judgments  by  instalments,  was 
held  to  be  unconstitutional.  Jacobs  v. 
Smallwood,  (1869)  63  N.  C.  112;  Jones  t\ 
McMahan,  (1868)  30  Tex.  719;  Earle  v. 
Johnson,  (1868)  31  Tex.  164. 

Staying  proceedings  against  corporation 
pending  suit  for  forfeiture  of  charter. — 
The  provision  of  the  Becond  section  of  the 
Louisiana  Act  of  March  26,  1842,  direct- 
ing all  judicial  proceedings  by  individuals 
against  the  Clinton  and  Port  Hudson  Rail- 
road Company  to  be  stayed,  must  be 
understood  as  suspending  such  proceed- 
ings pending;  a  suit  by  the  state  for  the 
forfeiture  of  its  charter,  in  order  that  no 
one  creditor  may  gain  an  undue  advan- 
tage over  the  rest.  Such  a  temporary  stay 
of  proceedings  does  not  impair  the  obliga- 
tion of  contracts.  It  is  a  conservatory 
measure  only.    Otherwise,  were  the  clause 


interpreted  as  directing  a  stay  of  all  pro- 
ceedings from  the  promulgation  of  the  Act 
for  an  indefinite  period,  upon  the  mere 
authority  of  the  legislature.  State  v. 
Judge,  (1842)  2  Rob.  (La.)  307. 

Of  process  against  volunteers. —  A  stay 
law  which  provided  that  "  no  civil  process 
shall  issue  or  be  enforced  against  any 
person  mustered  into  the  service  of  this 
state  or  of  the  United  States,  during  the 
term  for  which  he  shall  be  engaged  in 
such  service,  nor  until  thirty  days  after 
he  shall  have  been  discharged  therefrom," 
was  held  to  be  valid  when  the  Act  of  Con- 
gress under  which  the  volunteers  were 
mustered  into  the  service  of  the  United 
States  fixed  the  term  at  not  more  than 
three  years  nor  less  than  six  months,  as 
the  stay  given  was  not  indefinite  as  to  its 
maximum  duration,  but  was  for  a  period 
certain  and  prefixed,  or,  at  the  least,  a 

Seriod  that  is  capable  of  being  easily  re- 
uced  to  certainty,  and  was  reasonable  in 
view  of  the  existing  civil  war.  Breiten- 
bach  v.  Bush,  (1863)  44  Pa.  St.  317.  See 
also  McCormick  P.  Rusch,  (1863)  15  la. 
127;  Edmonson  v.  Ferguson,  (1848)  11 
Mo.  344;  Coxe  v.  Martin,  (1863)  44  Pa^ 
St.  322. 

A  stay  law  as  applied  to  the  case  of  a 
volunteer  mustered  in  for  the  term  of 
"  during  the  war  "  was  held  to  be  invalid, 
as  the  period  was  indefinite.  Clark  v. 
Martin,  (1863)  3  Grant  Cas.  (Pa.)  393. 
See  also  Hasbrouc  v.  Shipman,  (1862) 
16  Wis.  315. 

Suspending  legal  proceedings  during  in- 
vasion.—  An  Act  suspending  legal  pro- 
ceedings during  an  actual  invasion  is  not 
a  law  impairing  the  obligation  of  con- 
tracts. Johnson  r.  Duncan,  (1815)  3 
Mart.  (La.)  530. 

One  who  takes  advantage  of  these  Acts 
by  giving  a  replevin  bond,  and  availing 
himself  of  that  delay,  cannot  complain  of 
the  want  of  constitutionality  in  the  Acts, 
because  he  has  no  interest  affected  or 
constitutional  right  violated;  and  his  ad- 
versary alone  has  grounds  of  complaint. 
To  permit  him  to  vitiate  a  replevin  bond 
on  this  ground,  when  his  adversary  is 
willing  to  abide  by  it,  would  be  allowing 
him  to  avail  himself  of  his  own  wrong. 
M'Kinney  v.  Carroll,  (1827)  5  T.  B.  Mon. 
(Ky.)   96. 


7.  Redemption  Laws. —  A  state  statute  which  authorizes  the  redemption 
of  property  sold  upon  foreclosure  of  a  mortgage,  where  no  right  of  redemp- 
tion previously  existed,  or  which  extends  the  period  of  redemption  beyond 
the  time  formerly  allowed,  cannot. constitutionally  apply  to  a  sale  under  a 
mortgage  executed  before  its  passage. 
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Barnit*  v.  Beverly,  (1896)  163  U.  S. 
118,  16  S.  Ct.  1042,  41  U.  S.  (L.  ed.)  93, 
reversing  (1895)  55  Kan.  466,  42  Pac, 
725,  49  Am.  St.  Rep.  257,  31  L.  R.  A.  74. 

See  also  the  following  cases: 

United  States. —  Howard  ©.  Bugbee, 
(1860)  24  How.  461,  16  U.  S.  (L.  ed.) 
753. 

Indiana. —  Robertson  v.  Van  Cleave, 
(1891)  129  Ind.  217,  26  N.  E.  899,  29 
N.  E.  781,  15  L.  R.  A.  68. 

Iowa. —  Jordan  v.  Wimer,  (1876)  45  la, 
65;  Malony  v.  Fortune,  (1862)  14  la. 
417. 

Maine. —  Phinnev  v.  Phinney,  (1889) 
81  Me.  450,  17  Atl.  405,  10  Am.  St.  Rep. 
266,  4  L.  R.  A.  348. 

Michigan. —  Mundy  v.  Monroe,  (1848) 
1  Mich.  68. 

Montana.—  State  v.  Gilliam,  (1896)  18 
Mont.  109,  45  Pac.  661,  33  L.  R.  A.  556, 
reversing  (1896)  18  Mont.  94,  44  Pac 
394,  31  L.  R.  A.  721. 

New  Jersey. —  Coddington  v.  Bispham, 
(1883)   36  N.  J.  Eq.  574. 
•     Tennessee. — Greenfield  v.  Dorris,  (1853) 
1  Sneed.   548. 

Washington. —  Canadian,  etc.,  Mortg., 
etc.,  Co.  v.  Blake,  (1901)  24  Wash.  102. 
63  Pac.  1100,  85  Am.  St.  Rep.  946. 

But  see  Bugbee  v.  Howard,  (1858)  3rt. 
Ala.  713,  citing  Iverson  t>.  Shorter,  (1846) 
9  Ala.  713;  Moore  p.  Martin,  (1869)  38 
Cal.  428. 

In  force  when  mortgage  executed. —  In 
Bryson  v.  McCreary,  (1884)  102  Ind.  1, 
1  N.  E.  55,  it  was  held  that  the  Indiana 
redemption  law  of  1861,  which  was  in 
force  when  a  mortgage  was  executed,  en- 
tered as  a  Bilent  factor  into  and  became 
a  part  of  the  contract,  and  that  a  sub- 
sequent law  would  not  be  allowed  to  ma- 
terially alter  or  seriously  affect  those 
rights  under  the  contract*. 

An  independent  purchaser,  having  no 
connection  whatever  with  the  mortgage 
excepting  as  he  becomes  such  purchaser 
at  the  foreclosure  sale,  cannot  raise  the 
question  in  his  own  behalf  in  relation  to 
the  validity  of  the  legislation  as  to  re- 
demption and  rate  of  interest  which  ex- 
isted at  the  time  he  made  his  purchase 
Hooker  v.  Burr,  (1904)  194  U.  S.  426,  24 
S.  Ct.  706,  48  U.  S.   (L.  ed.)   1046. 

A  Kentucky  Act,  approved  April  9, 
1878,  which  provided  "for  the  redemption 
of  real  estate  sold  under  an  order  of 
judgment  of  a  court,"  was  held  to  be  un- 
constitutional so  fax  as  applicable  to  pre- 


existing debts.    Collins  v.  Collins,  (1880) 
79  Ky.  88. 

From  sales  under  execution. —  A  stat- 
ute may  provide  that  all  judicial  sales  of 
real  estate  thereafter  to  be  made,  whether 
upon  judgments  then  existing  or  upon 
judgments  thereafter  to  be  obtained  upon 
contracts  then  existing,  should  be  made 
subject  to  redemption,  without  violating 
the  Federal  Constitution.  Moore  v.  Mar- 
tin, ( 1869 )  38  Cal.  428.  See  also  Tuolumne 
Redemption  Co.  v.  Sedgwick,  (1860)  15 
Cal.  515,  overruling  People  v.  Havs, 
(1854)  4  Cal.  127;  Davis  v.  Rupe,  (1887) 
114  Ind.  588,  17  N.  E.  163;  Edwards  v. 
Johnson,  (1885)  105  Ind.  594,  5  N.  E. 
716;  Bryson  v.  McCreary,  (1884)  102  Ind. 
1,  1  N.  E.  55. 

From  sale  of  land  for  taxes. —  A  public 
road  board  created  for  and  charged  with 
the  duty  of  constructing  and  maintaining 
a  better  class  of  public  carriage  roads, 
and  given  the  right  to  acquire  lands,  for 
a  specified  term,  sold  for  failure  to  pay 
assessments  laid  thereon  for  benefits,  is  a 
purely  governmental  agency;  and  the 
board  acquires  no  contract  rights  in  Buch 
lands  which  are  impaired  by  legislation 
providing  a  mode  by  which  the  assessment 
might  be  compounded,  compromised,  and 
discharged,  and  that  this  might  be  done 
where  the  real  estate  had  not  been  sold  to 
a  bona  fide  purchaser  other  than  the  pub- 
lic road  board  or  its  representative.  Such 
a  board  could  not  hold  real  estate  in  a 
proprietary  or  private  sense,  and  after  it 
was  empowered  to  bid  in  at  its  own  sale 
it  acquired  no  more  proprietary  interest 
in  the  real  estate  struck  off  to  it  than  it 
had  had  in  the  assessment.  Its  purchase 
was  in  perpetuation  of  the  lien  and  in  aid 
of  collection,  and  it  was  as  competent  for 
the  legislature,  as  between  it  and  its  own 
agent,  to  prescribe  terms  upon  which  the 
landowner  might  redeem,  as  to  abolish  the 
board   and    rescind   the   assessment   alto- 

f ether.  Essex  Public  Road  Board  v. 
kinkle,  (1891)  140  U.  S.  334,  11  S.  Ct. 
790,  35  U.  S.  (L.  ed.)  446,  affirming 
(1887)  49  N.  J.  L.  641,  10  Atl.  379. 

An  ordinance  of  a  Texas  constitutional 
convention  attempting  to  annul  sales  of 
land  for  taxes  made  during  the  period 
from  March  1861  to  August  1865  has  been 
held  void  as  impairing  the  obligation  of 
contracts.  Wright  v.  Giles,  (1910)  60 
Tex.  Civ.  App.550,  129  S.  W.  1163. 

A  statute  authorizing  the  redemption 
of  lands  sold  for  taxes,  "  at  any  time  be- 
fore the  deed  executed  upon  such  sale  is 
recorded,"  does  not  impair  the  obligation 
of  the  contract,  or  divest  the  title  pre- 
viously acquired  and  absolutely  vested  in 
the  holder  of  the  tax  deed,  when  the  right 
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to  redeem  was  one  of  the  conditions  of  the 
contract,  under  the  existing  law.  Inter- 
national L.  Ins.  Co.  v.  Scales,  (1871)  27 
Wig.  640. 

From  sales  for  municipal  claims. —  A 
statute  providing  that  "all  sales  for 
registered  taxes,  municipal  claims,  assess- 
ments for  removing  nuisances,  or  other 
charges  by  the  city  assessed  on  real  estate, 
shall  be  subject  to  redemption  by  the 
owner,  at  any  time  within  two  years  from 
the  date  of  the  acknowledgment  of  the 
sheriff's  deed  therefor,"  was  held  to  be 
valid  as  to  a  purchase  of  property  at  a 
sheriff's  sale  made  prior  to  the  statute, 
but  the  sheriff's  deed  was  not  made  nor 
acknowledged  until  after  its  passage. 
Gault's  Appeal,  (1859)  33  Pa.  St.  09. 

Extension  of  time  for  redemption  — 
Sales  on  mortgage*. —  A  statute  which  ex- 
tends the  time  for  redeeming  real  property 
sold  on  execution  is  unconstitutional,  as 
applied  to  sales  on  mortgages  executed 
prior  to  the  enactment.  State  v.  Sears, 
(1896)  29  Ore.  580,  43  Pac.  482,  46  Pac. 
785,  54  Am.  St.  Rep.  808.  See  also  Hoi- 
lister  v.  Donahoe,  (1899)  11  S.  D.  497, 
78  N.  W.  969. 

Sales  for  tames. —  Hie  sale  of  lands  for 
delinquent  taxes  under  the  provisions  of 
the  state  constitutes  a  contract  between 
the  purchaser  and  the  state.  The  terms 
of  such  contract  are  founded  in  the  law 


in  force  at  the  time  and  under  which  the 
sale  was  made.  A  law  materially  extend- 
ing the  time  for  redemption  cannot 
legally  apply  to  sales  made  prior  to  the 
passage  of  such  law.  State  v.  Fylpaa, 
(1803)  3  S.  D.  586,  54  N.  W.  599.  See 
also  State  c.  Bradshaw,  (1897)  39  Fla, 
137,  22  So.  296;  Robinson  v.  Howe, 
(1861)   13  Wis.  341. 

Rents  and  profits  during  redemption 
period. —  The  provision  of  the  Indiana 
Act  passed  in  1881,  as  applied  to  con- 
tracts entered  into  prior  to  its  passage, 
which  deprived  the  purchaser  of  lands 
sold  on  execution  of  the  right  to  the 
rents  and  profits  during  the  time  allowed 
for  redemption,  which  right  was  formerly 
secured,  was  held  to  be  unconstitutional. 
Travellers  Ins.  Co.  v.  Brouse,  (1882)  83 
Ind.  62. 

A  Washington  statute  which  secured  to 
a  judgment  debtor  the  possession  and  the 
rents,  issues,  and  profits  of  the  real  estate 
sold  on  execution  during  the  period  of 
redemption,  was  held  not  to  impair  the 
obligation  of  contracts  entered  into  prior 
to  its  passage,  since  the  statute  which 
allowed  the  purchaser  of  real  estate  at 
execution  the  rents  and  profits  during 
the  redemption  period  was  no  part  of 
the  contract  and  only  affected  the  rem- 
edy. Wilson  t?.  Wold,  (1899)  21  Wash. 
398,  58  Pac.  223,  75  Am.  St.  Rep.  846. 


8.  Recording  Acts. —  It  is  within  the  undoubted  power  of  state  legisla- 
tures to  pass  recording  Acts  by  which  the  elder  grantee  of  land  shall  be 
postponed  to  a  younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
time.  And  the  power  is  the  same  whether  the  deed  is  dated  before  or  after 
the  passage  of  the  recording  Act.  Though  the  effect  of  such  a  law  is  to 
render  the  prior  deed  fraudulent  and  void  against  a  subsequent  purchaser, 
it  is  not  a  law  impairing  the  obligation  of  the  contract. 


Jackson  v.  Lamphire,  (1830)  3  Pet. 
289,  7  TJ.  S.  (L.  ed.)  679.  See  also 
Phalen  t>.  Virginia,  (1850)  8  How.  167, 
12  U.  S.  (L.  ed.)  1030;  Stafford  t>.  Lick, 
(1857)  7  Cal.  479;  Varick  17.  Briggs, 
(1837)    6  Paige   (N.  Y.)    323. 

Adverse  possession  under  unrecorded 
deeds. —  A  Tennessee  statute  which  pre- 
vented the  vesting  of  title  by  adverse 
possession,  where  one  holds  under  an  un- 
recorded deed,  was  held  to  be  constitu- 
tional, though  the  deed  was  executed  prior 
to  the  statute.  Snider  v.  Brown,  (Term. 
Ch.  1898)  48  S.  W.  377. 

Judgments  obtained  against  a  city  on 
municipal  bonds  may  be  required  to  be 
registered    with    the    comptroller    before 


they  are  paid.  Louisiana  p.  New  Orleans, 
(1880)  102  U.  S.  204,  26  U.  S.  (L.  ed.) 
132. 

Mortgages. —  A  statute  requiring  the 
owner  of  a  tacit  or  statutory  mortgage, 
for  the  protection  of  innocent  persons 
dealing  with  the  obligor,  to  have  the  fact 
of  the  existence  of  such  mortgage  duly 
recorded,  does  not  impair  the  obligation 
of  a  contract  when  it  gives  ample  time 
and  opportunity  to  do  what  is  required. 
Vance  t?.  Vance,  (1883)  108  U.  S.  518, 
2  S.  Ct.  854,  27  U.  S.  (L.  ed.)  808, 
affirming  (1880)  32  La,  Ann.  186. 

As  to  assignments  of  vtortgages,  see 
also  Myers  v.  Wheelock,  (1899)  60  Kan. 
747,  57  Pac.  956. 
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Vendor*!  lien. —  An  Iowa  statute  which 
provides  that  "no  vendor's  lien  for  un- 
paid purchase  money  shall  be  recognized 
or  enforced  in  any  court  of  law  or  equity 
after  a  conveyance  by  the  vendee,  unless 
such  lien  is  reserved  by  conveyance,  mort- 
gage, or  other  instrument  duly  acknowl- 
edged and  recorded,  or  unless  such  con- 
veyance by  the  vendee  is  made  after  suit 
brought  by  the  vendor,  his  executor  or 
assigns,  to  enforce  such  lien.  But  nothing 
herein  shall  be  construed  to  deprive  a 
vendor  of  any  remedy  now  existing  against 
conveyances  procured  through  the  fraud 
or  collusion  of  the  vendees  therein,  or 
persons  purchasing  of  such  vendees 
with  notice  of  such  fraud,"  was  held  not 
to  be  constitutionally  applicable  to  a  con- 
tract of  sale  made  before  the  statute  waa 
enacted.  Jordan  t\  Wimer,  (1876)  45 
la.  65. 


County  warrants. —  A  California  Act 
which  required  holders  of  county  war- 
rants to  present  them  for  registration  by 
a  day  fixed,  and  provided  that  on  failure 
the  warrants  were  to  be  forever  barred, 
was  held  to  be  void,  as  impairing  the 
obligation  of  the  contract.  Robinson  v. 
Magee,  (1858)  9  CaL  81. 

When  record  hat  been  destroyed. —  An 
Act  of  South  Carolina  directing  all  in- 
struments which  by  law  were  required  to 
be  recorded,  the  record  of  which  had  been 
destroyed,  to  be  again  recorded  within 
a  fixed  time,  or  else  to  be  null  and  void 
against  subsequent  bona  fide  purchasers 
and  creditors,  was  held  to  be  constitu- 
tional. Miles  v.  King,  (1873)  5  S.  C. 
146. 


9.  Appraisement  Laws. —  A  statute  providing  that  a  sale  shall  not  be 
made  of  property  levied  on  under  an  execution,  unless  it  brings  two-thirds 
of  its  valuation,  according  to  the  opinion  of  three  householders,  is  void. 

McCracken  v.  Hayward,  (1844)  2  How. 
608,  11  U.  S.  (L.  ed.)  397.  See  also  the 
following  cases: 


Arkansas. —  Robarda  v.  Brown,  (1883) 
40  Ark.  423,  following  Bronson  v.  Kinzie, 
(1843)  1  How.  311,  11  U.  S.  (L.  ed.)  143, 
and  overruling  Turner  v.  Watkins,  (1876) 
31  Ark.  429. 

Indiana, —  Travellero  Ins.  Co.  v.  Brouse, 
(1882)   83  Ind.  62. 

Iowa. —  Jordan  t>.  Wimer,  (1876)  45 
la.  70;  Rosier  v.  Hale,  (1860)  10  la.  470. 

Michigan. —  Willard  v.  Longstreet, 
(1845)  2  Dougl.  172. 

Washington. —  Swinburne  v.  Mills, 
(1897)  17  Wash.  611,  50  Pac. -489,  61 
Am.  St.  Hep.  932. 


Contra. —  U.  S.  v.  Conway,  (1843) 
Hempst.  (U.  S.)  313,  25  Fed.  Cas.  No. 
14,849;  Jones  v.  Davis,  (1877)  6  Neb. 
33. 

Appraisement  laws  in  force  at  the  time 
the  contract  is  made  become  a  part  of 
the  contract,  and  subsequent  laws  wiU 
not  be  allowed  to  materially  or  seriously 
alter  or  affect  the  rights  of  the  parties, 
and  so  it  has  been  held  that  subsequent 
laws  giving  further  stay  of  execution  do 
not  affect  parties  who  contracted  under 
former  laws.  Bryaon  v.  McCreary, 
(1884)  102  Ind.  1,  1  N.  E.  55;  Blair  c. 
Williams,  (1823)  4  Litt.  (Ky.)  35.  But 
see  Phelpe-Bigelow  Windmill  Co.  v.  North 
American  Trust  Co.,  (1901)  62  Kan.  529, 
64   Pac.   63. 


10.  Betterment  Acts. —  A  betterment  statute  which  gives  to  an  occupant 
of  land  in  good  faith  the  right  to  recover  the  value  of  improvement  put 
upon  the  land  in  excess  of  the  amount  due  for  use  and  occupation  before 
final  judgment  can  be  entered  against  him  in  an  action  in  ejectment 
does  not  impair  the  obligation  of  a  contract  as  impairing  the  effect  of 
conveyances. 


Griswold  v.  Bragg,  (1880)  48  Fed.  519; 
Society  for  Propagation  of  Gospel  t?. 
Wheeler,  (1814)  2  Gall.  (U.  S.)  105, 
22  Fed.  Cas.  No.  13,156;  Albee  v.  May, 
(1834)  2  Paine  (U.  S.)  74,  1  Fed.  Cas. 
No.  134;  Billings  t;.  Hall,    U857)    7  Cal. 


1;  M'Kinney  v.  Carroll,  (1827)  5  T.  B. 
Mon.  (Ky.)  96;  Bodley  t?.  Gaither,  (1825) 
3  T.  B.  Mon.  (Ky.)  57;  Brown  «?.  Storm, 
(1831)  4  Vt.  37;  Pacquette  v.  Pickness, 
(1865)  19  Wis.  219.  But  Bee  Nelson  v. 
Allen,   (1830)    1  Yerg.    (Tenn.)    360. 
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11.  Insolvency  LawB  —  a.  As  to  Existing  Debts. — A  statute  for  the 
relief  of  insolvent  debtors,  which  discharges  a  debtor  from  all  liability  for 
debts  contracted  previous  to  his  discharge  on  his  surrendering  his  prop- 
erty for  the  benefit  of  his  creditors,  is  a  law  impairing  the  obligation  of 
contracts,  within  the  meaning  of  this  clause,  so  far  as  attempts  to  discharge 
the  contract,  and  it  makes  no  difference  in  such  a  case  that  the  suit  was 
brought  in  a  state  court  of  the  state  of  which  both  the  parties  were  citizens, 
where  the  contract  was  made  and  the  discharge  obtained,  and  where  they 
continued  to  reside  until  the  suit  was  brought. 


Farmers',  etc.,  Bank  v.  Smith,  (1821) 
6  Wheat.  131,  5  U.  S.  (L.  ed.)  224.  See 
also  the  following  cases: 

United  States. —  Sturgee  t;.  Crownin- 
shield,  (1810)  4  Wheat.  199,  4  U.  S. 
(L.  ed.)   529. 

Connecticut. —  Boardman  v.  De  Forest, 
(1823)  5  Conn.  1;  Hammett  v.  Anderson, 
(1820)  3  Conn.  304;  Smith  v.  Mead, 
(1820)   3  Conn.  253. 

Georgia. —  Forsyth  v.  Marbnry,  (1830) 
R.  M.  Charlt.  329. 

Maine. —  Peabody  c.  Stetson,  (1896)  88 
Me.  273,  34  AtL  74;  Palmer  v.  Hixon, 
(1883)  74  Me.  448;  Schwartz  v.  Drink- 
water,  (1879)  70  Me.  409. 

New  Jersey. —  Ballantine  v.  Haight, 
(1837)  16  N.  J.  L.  196;  Olden  v.  Hallet, 
(1819)  5  N.  J.  L.  535. 

New  York.—  Roosevelt  v.  Oebra,  (1819) 
17  Johns.  108. 

But  see  Adams  v.  Storey,  (1817)  1 
Paine.  (U.  S.)   79,  1  Fed.  Oas.  No.  66. 

Dissolving  attachments  by  assignment. 
—  A  Wisconsin  statute  providing  that 
"whenever  the  property  of  an  insolvent 
debtor  is  attached  or  levied  upon  by 
virtue  of  any  process  in  favor  of  a  cred- 
itor, or  a  garnishment  made  against  such 
debtor,  such  debtor  may,  within  ten  days 
thereafter,  make  an  assignment  of  all  his 
property  and  estate  not  exempt  by  law, 
for  the  equal  benefit  of  all  his  creditors 
as  provided  by  law,  whereupon  all  such 
attachments,  levies,  garnishments,  or 
other  process  shall  be  dissolved  and  the 
property  attached  or  levied  upon  shall  be 
turned  over  to  such  assignee  or  receiver," 
was  held  void  and  inoperative,  as  taking 
away  the  remedy  for  collection  by  execu- 
tion on  a  judgment  note  given  since  the 
enactment  of  the  statute,  when  the  sales 
of  goods  for  which  the  note  was  given 
were  made  prior  thereto.  Wilson  v. 
Brochon,  (1899)  95  Fed.  82.  See  also 
the  following  cases: 


United  States.— Heath,  etc.,  Mfg.  Co.  0. 
Union  Oil,  etc.,  Co.,  (1897)  83  Fed.  776; 
Sloane  v.  Chiniquy,  (1884)  22  Fed.  213. 

Maine. —  Peabody  v.  Stetson,  (1896)  88 
Me.  281,  34  Atl.  74. 

Wisconsin. —  Peninsular  Lead,  etc., 
Works  v.  Union  Oil,  etc,  Co.,  (1898)  1< 
Wis.  488,  76  N.  W.  359,  69  Am.  St.  Rep. 
934,  42  L.  R.  A.  331;  Milwaukee  Second 
Ward  Sav.  Bank  v.  Schranck,  (1897) 
97  Wis.  250,  73  N.  W.  31,  39  L.  R.  A.  569. 

The  provision  of  the  Massachusetts 
statute  of  1838,  ch.  163  (entitled  "An 
Act  for  the  relief  of  insolvent  debtors, 
and  for  the  more  equal  distribution  of 
their  effects"),  that  the  assignment  shall 
vest  the  debtor's  property  in  the  assign- 
ees, although  the  same  may  then  be  at- 
tached on  mesne  process,  and  shall  dis- 
solve any  such  attachment,  applies  to  an 
attachment  made  after  the  statute  went 
into  operation,  for  the  purpose  of  secur- 
ing a  debt  incurred  before  its  enactment, 
the  debtor  and  creditor  being  citizens  of 
this  state,  and  the  cause  of  action  having 
accrued  on  a  contract  made  and  to  be 
performed  in  this  state;  and  the  statute, 
m  such  application  of  it,  is  not  contrar* 
to  the  Constitution  of  the  United  Stater 
for  it  does  not  impair  the  obligation  of 
the  contract,  but  only  affects  the  remedy. 
Bigelow  v.  Pritchard,  (1838)  21  Pick. 
(Mass.)    169. 

Making  allowance  for  security  held  by 
creditor. —  A  citizen  of  Connecticut  as- 
signed his  property  for  the  benefit  of  his 
creditors,  commissioners  were  appointed, 
and  a  creditor  of  the  state  of  New  York 
presented  a  claim  to  the  commissioners 
which  was  secured  by  a  mortgage  on  real 
estate  situated  in  the  state  of  New  York. 
As  the  law  stood  when  the  presentment 
was  made,  the  creditor  was  entitled  to 
have  the  whole  claim  allowed  without 
any  deduction  for  the  security  which  was 
held  in  the  state  of  New  York,  the  prop- 
erty mortgaged  not  being  part  of  the  as- 
signed estate,  so  not  coming  within  the 
provisions  of  the  nineteenth  section  of  the 
Connecticut   Insolvency  Act.     While  the 
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allowance  of  the  claim  was  pending  be- 
fore the  commissioners,  the  legislature 
passed  an  Act  extending  the  provisions 
of  section  19  of  the  Insolvent  Act  of  1853, 
"to  any  and  all  securities  by  mortgage 
or  otherwise  held  by  any  creditor  for  any 
claim  presented  by  him  against  any  es- 
tate in  settlement  under  the  provisions 
of  said  Act."  The  commissioners  then 
allowed  the  claim  of  the  creditor,  but  re- 
ported the  value  of  the  security  held,  and 
thereupon  the  court  of  probate  ordered  a 
dividend  upon  only  the  balance  of  the 
claim.  It  was  contended  that  if  the 
Act  of  1861  applied  to  the  creditor  it 
would  infringe  vested  rights  and  was 
therefore  unconstitutional,  but  the  court 
held  otherwise.  Merchants',  etc,  Bank's 
Appeal,  (1862)  31  Conn.  63. 

Effect  of  proving  debts  and  receiving 
dividend. —  Where  an  insolvent  debtor  is 
discharged  from  his  debts  by  virtue  of 
an  unconstitutional  state  bankrupt  law, 
a  creditor  will  not  be  considered  to  have 
assented  to  or  ratified  the  discharge,  not- 
withstanding he  may  have  proved  his 
debt  under  the  commission  and  received 


a  dividend,  or  have  acted  as  one  of  the 
assignees.  Kimberly  v.  Ely,  (1828)  6 
Pick.  (Mass.)  440. 

A  statute  prohibiting  the  confession  of 
judgments  or  a  general  assignment  for 
the  benefit  of  creditors,  on  the  part  of  in- 
solvent corporations,  cannot  be  made  to 
apply  retroactively  to  corporations  char- 
tered under  the  law  as  it  existed  before 
its  passage.  Borton  v.  Brines-Chase  Co., 
(1896)    175  Pa.  St.  211,  34  Atl.   597. 

Preference  to  depositors  of  insolvent 
bank. —  Where  a  constitutional  provision 
according  a  preference  to  depositors  of 
an  insolvent  Dank  who  did  not  stipulate 
for  interest  is  repealed  by  a  subsequent 
amendment,  such  amendment  will  not  be 
given  a  retrospective  operation  so  as  to 
affect  the  rights  of  depositors  of  a  bank 
insolvent  at  the  time  of  its  adoption  as 
such  a  construction  would  be  plainly  vio- 
lative of  section  10  of  article  1  of  tb' 
Federal  Constitution,  which  inhibits  the 
passage  by  a  state  of  any  law  impairing 
the  obligation  of  contracts.  Harris  v. 
Walker,  (Ala.  1917)  74  So.  40. 


6.  As  to  Subsequent  Debts.  —  A  state  bankrupt  or  insolvent  law  which 
discharges  the  person  and  the  future  acquisitions  of  the  debtor  from  his 
liability  under  a  contract  entered  into  in  that  state  after  the  passage  of  the 
Act  does  not  impair  the  obligation  of  such  contract. 


Ogden  v.  Saunders,  (1827)  12  Wheat. 
254,  6  U.  S.  (L.  ed.)  606.  See  also  the 
following  cases: 

United  States.— Cook  v.  Moffat,  (1847) 
5  How.  309,  12  U.  S.  (L.  ed.)  159; 
Boyle  v.  Zacharie,  (1832)  6  Pet.  635, 
8  U.  S.  (L.  ed.)  527;  Baldwin  c.  Hale, 
(1863)  1  Wall.  228,  17  U.  S.  (L.  ed.) 
531;  Mather  v.  Nesbit,  (1882)  13  Fed. 
872;  Fairchild  v.  Shivers,  (1824)  4  Wash. 
(U.  S.)  443,  8  Fed.  Cas.  No.  4,611. 

Alabama. —  Wilson  v.  Matthews,  (1858) 
32  Ala.  332. 

Connecticut — Hempstead  v.  Reed, 
(1827)  6  Conn.  480. 

Iowa.—  Hawley  v.  Hunt,  (1869)  27  la. 
303. 

Kentucky.—  Blair  v.  Williams,  (1823) 
4  Litt.  35. 


Louisiana. —  Blanque  v.  Beale,    (1 

1  Mart.  N.  S.  427;  Mudge  t?.  Exchange, 
etc.,  Co.,  (1845)    10  Rob.  460. 

Maine. —  Peabody  v.  Stetson,  (1896)  88 
Me.  273,  34  Atl.  74. 

Massachusetts. —  Betts  p.  Barley, 
(1832)    12  Pick.  572. 


Neto  York. —  Sebring     v.     Mersereau, 

(1827)  9  Cow.  344;  Jaques  v.  Marquand, 

(1826)  6    Cow.    497;    Mather    v.    Bush, 

(1819)  16  Johns.  233. 

Ohio.—  Smith  v.  Parson,  (1823)  1  Ohio 
236. 

Pennsylvania. —  Eckstein  c.  Shoemaker, 
(1838)  3  Whart.  15;  Farmers,  etc.,  Bank 
v.  Smith,  (1817)  3  Serg.  &  R.  63. 

Rhode  Island. —  See  Lace  v.  Smith, 
(1912)  34  R.  I.  1,  82  Atl.  268,  Ann.  Cas. 
1913E  945. 

South  Carolina. —  Alexander  v.  Gibson, 
(1819)   1  Nott.  &  M.  480. 

Wisconsin. —  Hempsted  v.  Wisconsin 
Marine,  etc.,  Ins.  Co.  Bank,  (1890)  78 
Wis.  378,  47  N.  W.  627. 

But  see  McMillan  v.  M'Neill,  (1819)  4 
Wheat.  209,  4  U.  S.  (L.  ed.)  552;  Mc- 
Lean v.  Lafayette  Bank,  (1843)  3  Mc- 
Lean (U.  S.l  185,  16  Fed.  Cas.  No.  8,885; 
Golden  t\  Prince,  (1814)  3  Wash.  (U.  S.) 
313,  10  Fed.  Cas.  No.  5,509. 

Dissolving  attachments  by  assignment. 
—  A  statute  which  provides  that  when- 
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over  the  property  of  a  debtor  is  seized 
by  an  attachment  or  execution  against 
him  he  may  make  an  assignment  of  all 
his  property  and  estate,  not  exempt  by 
law,  for  the  equal  benefit  of  all  his  cred- 
itors who  shall  file  releases  of  their,  debts 
and  claims,  and  that  his  property  shall 
be  equitably  distributed  among  such 
creditors,  is  valid  as  to  contracts  not  in 
in  existence  at  the  time  of  its  enactment. 
It  may  be  conceded  that,  so  far  fts  an  at- 
tempt might  be  made  to  apply  this  stat- 
ute to  contracts  in  existence  before  it 
was  enacted,  it  would  be  liable  to  an 
objection  that  it  impairs  the  obligation 
of  such  contracts,  but  the  doctrine  has 
long  been  settled  that  statutes  limiting 
the  right  of  the  creditor  to  enforce  his 
claims  against  the  property  of  the  debtor, 
which  are  in  existence  at  the  time  the 
contracts  are  made,  are  not  void,  but  are 
within  the  legislative  power  of  the  states 
where  the  property  and  the  debtor  are  to 
be  found.  Denny  V  Bennett,  (1888)  128 
U.  S.  491,  9  S.  Ct.  134,  32  U.  S.  (L.  ed.) 
491. 

Effect  of  suspension  of  state  law  by 
operation  of  national  statute. — The  clause 
giving  Congress  the  power  to  establish 
uniform  laws  on  the  subject-  of  bank- 
ruptcies is  not  prohibitory  upon  the 
states,  but  the  exercise  by  Congress  of 
the  power  suspends  that  of  the  states, 
and  the  state  law  is  not  annulled  but  its 
operation  is  suspended  while  the  national 
law  is  in  force.  The  obligation  of  a  con- 
tract entered  into  while  the  state  law 
was  suspended  is  not  impaired  by  th' 
operation  of  the  state  law  following  the 


repeal  of  the  national  statute.  The  na- 
tional law  having  the  superior  authority 
while  in  force  must  prevail;  when  re- 
pealed it  simply  removes  an  obstacle  to 
the  operation  of  the  state  law,  and  that 
at  once,  without  any  legislative  Act,  of 
its  own  force,  goes  into  operation. 
Palmer  v.  Hixon,   (1883)   74  Me.  447. 

Nonresident  debtors.— A  statute  of 
Maine  subjecting  citizens  of  other  states 
owning  property  in  Maine  to  the  pro- 
visions of  the  insolvency  law,  the  object 
of  which  was  to  enforce  an  equitable  dis- 
tribution of  the  debtor's  property  in 
Maine  among  his  creditors,  was  held  to 
be  prospective  in  operation  and  consti- 
tutional; but  to  give  it  a  retroactive  ef- 
fect would  impair  the  obligation  of  con- 
tracts. Pcabody  v.  Stetson,  (1896)  88 
Me.  273,  34  Atl.  74. 

Creditor  an  alien. — A  state  insolvent 
law  is  valid  as  to  contracts  thereafter 
made  in  that  state,  even  though  the  cred- 
itor, a  permanent  resident  of  the  state, 
be  an  alien  or  unnaturalized  foreigner. 
Von  Glahn  v.  Varrenne,  (1871)  1  Dill. 
(U.  S.)  515,  28  Fed.  Cas.  No.  16,994. 
See  also  Letchford  v.  Convillon,  (1884) 
20  Fed.  608. 

Laws  in  force  before  adoption  of  Con- 
stitution,— The  constitutional  provision 
was  held  not  to  apply  to  Spanish  insol- 
vent laws  in  force  before  the  adoption  of 
the  Constitution  of  the  United  States  by 
the  people  of  Louisiana.  Ray  v.  Cannon, 
(1823)   2  Mart.  N.  S.   (La.)    14. 


c.  As  to  Nonresidents. —  So  long  as  there  is  no  national  bankrupt  Act, 
each  state  has  full  authority  to  pass  insolvent  laws  binding  persons  and 
property  within  its  jurisdiction,  provided  it  does  not  impair  the  obligation 
of  existing  contracts,  but  a  state  cannot  by  such  a  law  discharge  one  of  its 
own  citizens  from  his  contracts  with  citizens  of  other  states,  though  made 
after  the  passage  of  the  law,  unless  they  voluntarily  become  parties  to  the 
proceedings  in  insolvency. 


Brown  v.  Smart,  (1892)  145  U.  S.  457, 
12  S.  Ct.  958,  36  U.  S.  (L.  ed.)  773, 
affirming  (1888)  69  Md.  320,  14  Atl.  468, 
17    Atl.    1101.      See    also    the    following 


United  States, —  Baldwin  v.  Hale, 
(1863)  1  Wall.  223,  17  U.  S.  (L.  ed.) 
531;  Ogden  v.  Saunders,  (1827)  12 
Wheat.  358,  6  U.  S.  (L.  ed.)  606;  New- 
ton p.  Hagerman,  (1884)  22  Fed.  525; 
Sloane  v.  Chiniquy,  (1884)  22  Fed.  213; 
Worthington  v.  Jerome,  (1865)  5  Blatchf. 
(U.  S.)  279,  30  Fed.  Cas.  No.  18,054; 
Van  Reimsdyk  v.  Kane,    (1812)    1   Gall. 


(U.  S.)  371,  28  Fed.  Cas.  No.  16,871,  af- 
firmed on  this  point  Clark  t?.  Van  Reims- 
dyk, (1815)  9  Cranch  153,  3  U.  S.  (L. 
ed.)  688;  Towne  t\  Smith,  (1845)  1 
Woodb.  &  M.  (U.  S.)  115,  24  Fed.  Cas. 
No.  14,115;  Stevenson  v.  King,  (1861)  2 
Cliff.  (U.  S.)  1,  23  Fed.  Cas.  No.  13,417; 
Springer  t\  Foster,  (1843)  2  Story  (U. 
S.)  383,  22  Fed.  Cas.  No.  13,266;  Matter 
of  Klein,  (1843)  1  How.  (U.  S.)  277, 
note,  14  Fed.  Cas.  No.  7,865;  Randall  v. 
Badger,  (1859)  McAll.  (U.  S.)  523,  14 
Fed.  Cas.  No.  7,691;  Hinkley  v.  Marean, 
(1822)  3  Mason  (U.  S.  88,  12  Fed.  Cas. 
No.  6,523;  Emory  v.  Greenough,  (1797)  3 
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Dall.  (U.  S.)  369,  8  Fed.  Cas.  No.  4,471; 
Demeritt  r.  Exchange  Bank,  (1857)  Brun. 
Col.  Cas.  (U.  S.)  598,  7  Fed.  Cas.  No. 
3,780;  Byrd  v.  Badger,  (1858)  McAil. 
(U.  S.)  263,  4  Fed.  Cas.  No.  2,265; 
Mather  v.  Nesbit,  (1882)   13  Fed.  872. 

Indiana,—  Pugh  v.  Bussell,  (1831)  2 
Blackf.  394. 

Maine. —  Hammond  Beef,  etc.,  Co.  v. 
Best,  (1898)  91  Me.  437,  40  Atl.  338,  42 
L:  R.  A.  528;  Silverman  v>  Lessor,  (1896) 
88  Me.  599,  34  Atl.  526;  Peabody  v.  Stet- 
son,  (1896)    88  Me.  273,  34  Atl.  74. 

Maryland.— Owens  v.  Bowie,  (1852)  2 
Md.  457. 

Minnesota. — Wendell  v.  Lebon,  (1883) 
30  Minn.  234. 

New  York.— Donnelly  v.  Corbett,  (1852) 
7  N.  Y.  500;  Hicks  v.  Hotchkiss,  (1823) 
7  Johns.  Ch.  297. 

Texas.—  Shelton  v.  Wade,  (1855)  14 
Tex.  52. 

But  see  Wray  v.  Reilly,  ( 1808)  1  Cranch 
C.  C.  513,  30  Fed.  Cas.  No.  18,059; 
Walsh  r.  Farrand,  (1816)  13  Mass.  19; 
Blanchard  v.  Russell,  (1816)   13  Mass.  1. 

By  giving  to  the  constitutional  pro- 
vision such  reasonable  construction  as  to 
protect  citizens  of  the  United  States  resi- 
dent in  any  state,  creditors  of  those 'resi- 
dent in  other  states,  against  the  opera- 
tion of  the  insolvent  laws  of  the  states 
of  their  debtors,  in  all  cases  where  their 
constitutional  privilege  has  not  been  in 
some  way  waived  —  and  any  other  inter- 
pretation would  seem  to  nullify  or  render 
entirely  nugatory  the  constitutional  pro- 
vision—  it  is  believed  all  or  nearly  all 
the  well-considered  decisions  in  the  vari- 
ous courts  of  the  United  States  on  this 
subject  may  be  reconciled.  If  a  discharge 
under  a  state  insolvent  law  be  hold  en 
effectual  to  extinguish  all  contracts  made 
within  the  state  between  its  own  citizens, 
unless  those  contracts,  being  negotiable 
by  their  express  terms,  are  to  be  per- 
formed in  other  states,  and,  without  hav- 
ing been  discredited,  have  been  actually 
assigned  to  citizens  of  other  states  prior 
to  the  proceedings  resulting  in  such  dis- 
charge; and  if  such  discharge  be  holden 
inoperative  to  destroy  contracts  made 
within  the  state  where  it  is  granted,  be- 
tween the  citizens  of  that  state  and  those 
of  other  states,  unless  the  holders  thereof 
have  in  some  way  waived  their  constitu- 
tional rights;  and  likewise  inoperative  to 
defeat  contracts  made  and  to  be  performed 
within  the  state,  unless  made  and  con- 
tinuing to  exist  between  citizens  of  that 


state,  down  to  the  period  of  the  proceed- 
ings in  insolvency  —  the  true  purpose  and 
design  of  the  constitutional  inhibition 
would  seem  to  be  accomplished,  and  the 
sovereignty  *of  the  states,  so  far  aa  con- 
sistent with  the  Constitution,  vindicated. 
Whitney  v.  Whiting,  (1857)  35  N.  H.  457. 

A  Minnesota  statute  entitled  "An  Act 
to  prevent  debtors  from  giving  preference 
to  creditors,  and  to  secure  the  equal  dis- 
tribution of  the  property  of  debtors  among 
their  creditors,  and  for  the  release  of 
debts  against  debtors,"  is  valid  even  as 
against  citizens  of  other  states.  Wendell 
v.  Lebon,  (1883)  30  Minn.  234,  in  which 
case  the  court  said:  "The  Act  does  not 
attempt  to  discharge  the  debtor  from  the 
debts  of  any  creditors  except  of  those 
who  voluntarily  file  releases  to  the  debtor, 
in  consideration  of  the  benefit  of  the  pro- 
visions of  the  law.  It  gives  the  same 
right  to  nonresidents  as  to  our  own  citi- 
zens to  come  in  and  avail  themselves  of 
its  benefits.  If  any  creditor,  be  he  citi- 
zen or  nonresident,  prefers  not  to  come 
in  and  accept  the  provisions  of  the  law, 
he  is  at  liberty  to  stay  out;  and,  if  he 
do  so,  he  retains  his  claim  and  right  of 
action  thereon  against  the  debtor,  unaf- 
fected by  the  insolvency  proceedings." 

Dissolving  attachments  by  assignments. 
— A  statute  which  provides  that  when- 
ever the  property  of  a  debtor  is  seized 
by  an  attachment  or  execution  against 
him  he  may  make  an  assignment  of 
all  his  property  and  estate,  not  exempt 
by  law,  for  the  equal  benefit  of  all  his 
creditors  who  shall  file  releases  of  their 
debts  and  claims,  and  that  his  property 
shall  be  equitably  distributed  among  such 
creditors,  is  not  void  as  to  a  creditor  re- 
siding in  another  state  who  became  a 
creditor  after  the  statute  was  passed,  as 
the  law  does  not  have  the  effect  of  de- 
stroying the  contract  and  discharging 
the  debtor,  though  the  obligation  of  the 
debtor  to  pay  may  be  cancelled  or  dis- 
charged by  the  voluntary  act  of  the  credi- 
tor who  makes  such  release  for  a  con- 
sideration which  to  him  seems  sufficient. 
Denny  v.  Bennett,  (1888)  128  U.  S.  498, 
9  S.  Ct.  134,  32  U.  S.   (L.  ed.)   491. 

Liability  to  arrest.— A  discharge  of  a 
debtor  under  the  insolvent  law  of  one 
state  does  not  protect  him  from  arrest 
by  a  citizen  of  another  state  for  a  debt 
payable  in  that  state  or  to  a  citizen  of 
that  state.  Insolvent  laws  of  a  state 
have  no  effect  beyond  the  limits  thereof. 
Woodhull  v.  Wagner,  (1831)  Baldw.  (U. 
S.)  296,  29  Fed.  Cas.  No.  17,975.  See 
also  Riston  v.  Content,  (1824)  4  Wash. 
(U.  S.)  476,  20  Fed.  Cas.  No.  11,862; 
Latapeet?.  Pecholier,  (1808)  2  Wash.  (U. 
S.)   180,  14  Fed.  Cas.  No.  8,101. 
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12.  Abolishing  Imprisonment  for  Debt. — A  law  abolishing  imprison- 
ment for  debt  on  contracts  made  or  judgments  rendered  when  imprisonment 
of  the  debtor  was  one  of  the  remedies  to  which  the  creditor  was  by  law 
entitled  to  resort,  does  not  impair  the  obligation  of  the  contract. 

v.       Newberry, 


Penniman's  Case,  (1880)  103  U.  S. 
714,  26  U.  S.  (L.  ed.)  602,  affirming 
(1876)  11  R.  I.  333.  See  also  the  fol- 
lowing cases: 

United  States. —  Von  Hoffman  0. 
Quincy,  (1866)  4  Wall.  553,  18  U.  8. 
(L.  ed.)  403;  Beers  v.  Haughton,  (1835) 
9  Pet.  358,  9  U.  S.  (L.  ed.)  145;  Mason 
v.  Haile,  (1827)  12  Wheat.  370,  6  U.  S. 
(L.  ed.)  660;  Sturges  v.  Crowninshield, 
(1<819)  4  Wheat.  200,  4  U.  S.  (L.  ed.) 
529;  Gray  v.  Monroe,  (1839)  1  McLean 
(U.  S.)  528,  10  Fed.  Cas.  No.  6,724; 
Glenn  v.  Humphreys,  (1823)  4  Wash. 
(U.  8.)   424,  10  Fed.  Cas.  No.  5,480. 

Arkansas. —  Newton  t\  Tibbatts,  7  Ark. 
152. 

Delaware. —  Mercer's  Case,  4  Harr.  248. 

Indiana. —  Fisher  t\  Lacky,  (1843)  6 
Blackf.  373;  Pugh  v.  Bussell,  (1831)  2 
Blackf.  399. 

Louisiana. —  Ray  v.  Cannon.  (1823)  2 
Mart.  N.  S.  14. 


Michigan. —  Branson 
(1846)   2  Dougl.  45. 

New  York. — Atty.-Gen.  v.  North 
America  L.  Ins.  Co.,  (1880)  82  N.  Y.  172. 

South  Carolina. — Ware  v.  Miller, 
(1877)    9  S.  C.   13. 

Tennessee. — Woodfin  v.  Hooper,  (1843) 
4  Humph.  13. 

A  clause  in  a  federal  bankrupt  law 
providing  that  certain  liens  shall  be  void, 
without  reference  to  any  conditions,  save 
insolvency  of  the  debtor,  and  their  being 
obtained  within  four  months,  does  not 
impair  the  obligation  of  contracts,  as  to 
liens  given  prior  to  the  passage  of  the 
bankrupt  law.  The  Act  does  not  impair 
the  obligation  of  existing  contracts,  and 
hence  is  not  open  to  constitutional  ob- 
jection on  that  ground,  but  simply  af- 
fects the  remedy  to  enforce  such  con- 
tracts. In  re  Rhoads,  (1899)  98  Fed. 
402. 


13.  Power  to  Change  Remedy  —  a.  In  General. — A  change  in  the 
remedy  to  enforce  a  contract  may  be  made  without  impairing  its  obligation. 


Wilson  v.  Standefer,  (1902)  184  U.  S. 
415,  22  S.  Gt.  384,  46  U.  S.  (L.  ed.)  612, 
affirming  (Tex.  Civ.  App.  1900)  65  S.  W. 
1135.    See  also  the  following  cases: 

United  States.—  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Soc,  (1912)  226 
U.  S.  455,  33  8.  Ct.  167,  57  U.  S.  (L.  ed.) 
297;  Bernheimer  v.  Converse,  (1907)  206 
U.  S.  616,  27  S.  Ct.  755,  51  U.  S.  (L.  ed.) 
1163;  Savings,  etc.,  Assoc,  v.  Alturas 
County,  (1893)  65  Fed.  681;  U.  S.  v. 
Conway,  (1843)  Hempst.  (U.  S.)  313, 
25  Fed.  Cas.  No.  14,849;  Gray  t\  Munroe, 
(1839)  1  McLean  (U.  S.)  528,  10  Fed. 
Cas.  No.  5,724. 

Connecticut. —  Taylor  v.  Keeler,  (1862) 
30  Conn.  324;  Mechanics',  etc.,  Bank's  Ap- 
peal, (1862)  31  Conn.  63. 

Delaware. —  Beeson  v.  Beeson,  (1834) 
1  Harr.  466. 

Georgia. —  Cutts  v.  Hardee,  (1868)  38 
Ga.  356;  Carey  v.  Giles,  (1851)  9  Ga.  253. 

Illinois. —  Templeton  p.  Home,  (1876) 
82  111.  492;  Williams  v.  Waldo,  (1841) 
4  111.  264,  269;  Wood  v.  Child,  (1858)  20 
111.  209. 


Indiana.—  Taylor  v.  Stockwell,  (1879) 
66  Ind.  505. 

Iowa.—  McCormick  v.  Rusch,  (1863)  15 
la,  127. 

Kentucky. —  Board  of  Internal  Imp.  v. 
Scearce,  (1864)  2  Duv.  576. 

Maine. —  Kingley  v.  Cousins,  (1860)  47 
Me.  91;  Read  v.  Frankfort  Bank,  (1843) 
23  Me.  318;  Oriental  Bank  v.  Freese, 
(1841)   18  Me.  109. 

Massachusetts. —  Com.  v.  Farmers',  etc., 
Bank,  (1839)   21  Pick.  542. 

Minnesota. —  Straw,  etc.,  Mfg.  Co.  r. 
L.  D.  Kilbourne  Boot,  etc.,  Co.,  (1900) 
80  Minn.  125,  83  N.  W.  36. 

Mississippi. —  Coffman  v.  Kentucky 
Bank,  (1866)  40  Miss.  29. 

Missouri. —  Edmonson  V.  Ferguson, 
(1848)    11  Mo.  344. 

New  York. —  Van  Rensselaer  v.  Hays, 
(1859)  19  N.  Y.  68,  affirming  (1858)  27 
Barb.    104;    Guild   v.   Rogers,    (1850)    8 
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Barb.  602;  Tribune  Assoc,  v.  New  York, 
(1867)  48  Barb.  240;  Neass  v.  Mercer, 
(1853)  15  Barb.  318;  Swan  v.  Mutual 
Reserve  Fund  L.  Assoc.,  (1897)  20  App. 
Div.  255,  46  N.  Y.  S.  841,  reversing  (1896) 
17  Misc.  722,  41  N.  Y.  S.  444,  affirming 
(1898)  155  N.  Y.  9,  49  N.  E.  258;  Story 
v.  Furman,  (1862)  25  N.  Y.  214;  Persons 
v.  Gardner,  (1899)  42  App.  Div.  490,  59 
N.  Y.  S.  463,  affirmed  (1899)  26  Misc. 
663,  56  N.  Y.  S.  822;  People  i\  Carpenter, 
(1866)  46  Barb.  619;  People  v.  Tibbets, 
(1825)  4  Cow.  384;  Burch  v.  Newbury, 
(1849)  4  How.  Pr.  145;  McLaren  t\  Pen- 
nington, (1828)  1  Paige  102;  Stocking  v. 
Hunt,  (1846)  3  Den.  274.  See  also  Van 
Rensselaer  v.  Read,  (1863)  26  N.  Y.  558. 

North  Carolina. —  Justice  v.  Eddings, 
(1876)  75  N.  C.  581. 

Pennsylvania. —  Evans  v.  Montgomery, 
(1842)  4  W.  AS.  218. 

Rhode  Island. —  Island  Sav.  Bank  t. 
Galvin,  (1898)  20  R.  I.  347,  39  Atl.  196. 

Tennessee. —  State  v.  State  Bank, 
(1874)  3  Baxt.  395;  Webster  t\  Rose, 
(1871)  6  Heisk.  93;  Greenfield  i>.  Dorris, 
(1853)    1  Sneed  548. 

Utah.—  Kirkman  v.  Bird,  (1900)  22 
Utah  100,  61  Pac.  338,  83  Am.  St.  Rep. 
774,  68  L.  R.  A.  669. 

Vermont.— Bell  v.  Roberts,  (1841)  13 
Vt.  582. 

Wisconsin. —  'Robinson  v.  Howe,  (1861) 
13  Wis.  341. 

Contra. —  An  existing  remedy  available 
for,  and  appropriate  to,  the  enforcement 
of  a  contract  when  and  where  it  was  made, 
is  within  its  obligatory  scope.  Davis  r. 
Rupe,  (1887)  114  Ind.  588,  17  N.  E.  163. 
See  also  People  t>.  Hays,  (1854)  4  Cal. 
127;  Helm  v.  Pridgen,  (1878)  1  Tex.  App. 
Civ.  Cas.,  §  643. 

In  modes  of  proceedings  and  forms  to 
enforce  the  contract  the  legislature  has 
control,  and  may  enlarge,  limit,  or  alter 
them,  provided  it  does  not  deny  a  remedy 
or  so  embarrass  it  with  conditions  or  re- 
strictions as  seriously  to  impair  the  value 
of  the  right.  Penniman's  Case,  (1880) 
103  U.  S.  720,  26  U.  IS.  (L.  ed.)  602, 
affirming  11  R.  I.  333. 

It  is  competent  for  the  states  to  change 
the  form  of  the  remedy,  or  to  modify  it 
otherwise,  as  they  may  see  fit,  provided 
no  substantial  right  secured  by  the  con- 
tract is  thereby  impaired.  No  attempt 
has  been  made  to  fix*  definitely  the  line 
between  alterations  of  the  remedy,  which 
are  to  be  deemed  legitimate,  and  those 
which,  under  the  form  of  modifying  the 


remedy,  impair  substantial  right*.  Every) 
case  must  be  determined  upon  its  own  cir- 
cumstances. Whenever  the  result  last 
mentioned  is  produced  the  Act  is  within 
the  prohibition  of  the  Constitution,  and 
to  that  extent  void.  Von  Hoffman  v. 
Quincy,  (1866)  4  Wall.  553,  18  U.  S. 
(L.  ed.)  403. 

In  placing  the  obligation  of  contracts 
under  the  protection  of  the  Constitution 
its  framers  looked  to  the  essentials  of  the 
contract  more  than  to  the  forma  and 
modes  of  proceeding  by  which  it  was  to 
be  carried  into  execution;  annulling  all 
state  legislation  which  impaired  the  ob- 
ligation it  was  left  to  the  states  to  pre- 
scribe and  shape  the  remedy  to  enforce  it. 
McCracken  v.  Hayward,  (1844)  2  How. 
608,  11  U.  S.  (L.  ed.)  397.  See  also 
Moore  r.  Fowler,  (1847)  Hempst.  (U.  S.) 
636,  17  Fed.  Cas.  No.  9,761. 

The  remedy,  which  is  protected,  is 
something  more  than  the  privilege  of  hav- 
ing a  claim  adjudicated.  Mere  judicial 
inquiry  into  the  rights  of  parties  is  not 
enough.  There  must  be  the  power  to  en- 
force the  results  of  such  an  inquiry  be- 
fore there  can  be  said  to  be  a  remedy 
which  the  Constitution  deems  part  of  the 
contract.  Memphis,  etc.,  R.  Co.  v.  Ten- 
nessee, (1879)  101  U.  S.  339,  25  U.  S. 
(L.  ed.)   960. 

When  no  obligation  is  impaired.— 
Vernon  v.  Henson,  (1866)  24  Ark.  242; 
Collins  v.  Collins,  (1880)  79  Ky.  88; 
Berry  v.  Ransdall,  (1863)  4  Met.  (Ky.) 
292;  Baldwin  v.  Newark,  (1875)  38  N.  J. 
L.  158;  Brown  t\  Brittain,  (1881)  84 
N.  C.  552;  Huntzinger  v.  Brock,  (1858) 
3  Grant.  Cas.  (Pa.)  244;  Cochran  v. 
Darcy,  (1873)   5  S.  C.  125. 

Substantial  remedy  remains  or  is  given. 
—  The  legislature  may  modify  or  change 
existing  remedies  or  prescribe  new  modes 
of  procedure,  without  impairing  the  obli- 
gation of  contracts,  provided  a  substantial 
or  efficacious  remedy  remains  or  is  given, 
by  means  of  which  a  party  can  enforce 
his  rights  under  the  contract.  Oshkosh 
Waterworks  Co.  v.  Oshkosh,  (1903)  187 
U.  S.  439,  23  S.  Ct.  234,  47  U.  S.  (L.  ed.) 
249,  affirming  (1901)  109  Wis.  208,  85 
N.  W.  376,  95  Am.  St.  Rep.  870.  See  also 
the  following  cases: 

Alabama. —  Edwards      v.      Williamson, 

(1881)  70  Ala.  145. 

Georgia. — Hardeman  p.  Downer,  (1869) 
39  Ga.  429. 

Indiana.—  Davis  v.  Rupe,  (1887)  114 
Ind.  588,  17  N.  E.  163. 

Louisiana. —  State     v.     New     Orleans, 

(1882)  34  La.  Ann.  1149. 
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Maryland. —  Bettendorf  Axle  Co.  v. 
Field,  (1011)  114  Md.  487,  79  Atl.  724; 
Wilson  v.  Simon,  (1900)  91  Md.  1,  45 
Atl.  1022,  80  Am.  St.  Rep.  427 ;  Williams- 
port,  etc.,  Turnpike  Co.  t\  Startzman, 
(1897)  86  Md.  363,  38  AtL  777. 

Mississippi. —  Coffman  v.  Kentucky 
Bank,  (1866)  40  Miss.  29;  Lessley  v. 
Fhipps,  (1874)  49  Miss.  790;  McMillan 
v.  Sprague,  (1840)  4  How.  647. 

New  York.—  People  v.  Buffalo,  (1893) 
140  N.  Y.  300,  35  N.  E.  485,  affirming 
(1892)  2  Mlisc.  7,  21  N.  Y.  S.  601;  James 
«?.  Stull,  (1850)   9  Barb.  482. 

Pennsylvania. —  Long's  Appeal,  (1878) 
87  Pa.  St.  119. 

Rhode  Island. —  MacDonald  v.  New 
York,  etc.,  R.  Co.,  (1902)  23  R.  I.  558, 
51  Atl.  678. 


Tennessee. —  Farnsworth       v. 
(1865)   2  Coldw.  108. 


Vance, 


Team.-— Ward  v.  Hubbard,  (1884)  62 
Tex.  559;  Austin  0.  Andrews,  (1841)  Dall. 
447. 

Wisconsin. —  Hasbrouck  v.  Shipman, 
(1862)  16  Wis.  298;  Von  Baumbach  v. 
Bade,  (1859)  9  Wis.  559. 

Particular  remedy  abrogated. —  "  Modes 
of  procedure  in  the  courts  of  a  state  are 
so  far  within  its  control  that  a  particular 
remedy  existing  at  the  time  of  the  making 
of  a  contract  may  be  abrogated  altogether 
without  impairing  the  obligation  of  the 
contract  if  another  and  equally  adequate 
remedy  for  the  enforcement  of  that  obliga- 
tion remains  or  is  substituted  for  the  one 
taken  away."  New  Orleans  City,  etc.,  R. 
Co.  v.  Louisiana,  (1895)  157  U.  S.  224, 
15  S.  Ct.  581,  39  TJ.  ».  (L.  ed.)  679.  See 
also  Tennessee  v.  Sneed,  (1877)  96  U.  S. 
74,  24  U.  S.  (L.  ed.)   610. 

Taking  away  substantial  remedies  for 
enforcement  of  the  contract,  without  sub- 
stituting or  leaving  an  adequate  remedy 
in  their  place,  impairs  the  obligation 
equally  with  legislation  touching  the  ex- 

Sress  terms  of  the  contract.  Heath,  etc., 
Ifg.  Co.  v.  Union  Oil,  etc.,  Co.,  (1897) 
83  Fed.  776.  See  also  Robards  t\  Brown, 
(1883)   40  Ark.  423. 

Though  the  obligation  is  of  statutory 
origin,  the  mere  remedy  or  mode  of  pro- 
cedure may  be  changed.  National  Surety 
Co.  v.  Architectural  Decorating  Co., 
(1912)  226  U.  S.  276,  33  S.  Ct.  17,  57  U.  S. 
(L.  ed.)   221. 

A  state  may  give  an  additional  and 
more  efficacious  remedy  for  the  enforcement 
of  contracts  in  the  performance  of  which 


the  public  health  and  the  public  safety 
are  involved,  provided  always  that  the 
new  remedy  is  consistent  with  the  nature 
of  the  obligation  to  be  enforced  and  does 
not  impair  any  substantial  right  given  by 
the  contract.  New  Orleans  City,  etc.,  R. 
Co.  v.  Louisiana,  (1895)  157  U.  S.  224, 
15  S.  Ct.  681,  39  U.  S.  (L.  ed.)  679.  See 
also  the  following  cases: 

Indiana. —  Bryson  v.  McCreary,  (1884) 
102  Ind.  1,  1  N.  £.  55;  Hopkins  v.  Jones, 
(1864)  22  Ind.  310. 

Louisiana. —  Citizens*  Bank  t\  Dey- 
noodt,   (1873)   25  La.  Ann.  628. 

Tennessee. —  Hope  v.  JohnBon,  (1826)  2 
Yerg.  123. 

Texas.—  Standif er  v.  Wilson,  (1900)  93 
Tex.  232,  54  S.  W.  898. 

A  state  statute  enabling  corporations  in 
other  states  and  countries  to  lend  money, 
and  to  enforce  their  securities,  and  to 
acquire  title  to  real  estate  within  the 
state  as  security,  when  making  its  pro- 
visions applicable  to  existing  contracts 
and  securities,  does  not  impair  the  obliga- 
tion of  contracts  when  the  statutes  and 
public  policy  of  that  state,  prior  to  the 
enactment  of  the  statute,  forbade  a  for- 
eign corporation  from  taking  a  mortgage 
rn  real  property  in  that  state  to  secure 
loan  of  money.  Gross  17.  U.  S.  Mortg. 
Co.,  (1883)  108  U.  S.  488,  2  S.  Ct.  940, 
27  U.  S.  (L.  ed.)  795. 

Supplying  a  remedy  where  none  ex- 
isted.—  Where  parties  have,  in  good  faith, 
and  for  a  valuable  consideration,  entered 
into  an  engagement  that  is  not  contrary 
to  good  morals,  and  is  invalid  only  be- 
cause of  some  legal  impediment,  the  legis- 
lature may,  by  subsequent  enactment, 
provide  a  legal  remedy,  and  thus  give 
vitality  to  the  obligation  that  the  parties 
intended  to  create.  National  Surety  Co. 
v.  Architectural  Decorating  Co.,  (1912) 
226  U.  S.  276,  33  S.  Ct.  17,  67  U.  S. 
(L.  ed.)  221.  See  also  the  following 
cases : 

United  States.—  Gross  v.  TJ.  S.  Mortg. 
Co.,  (1883)  108  U.  S.  477,  2  S.  Ct.  940, 
27  U.  S.  (L.  ed.)  795;  Ewell  v.  Daggs, 
(1883)  108  U.  S.  143,  2  S.  Ct.  408,  27 
U.  S.  (L.  ed.)  682;  Milne  v.  Huber, 
(1843)  3  McLean  (U.  S.)  212,  17  Fed. 
Cas.  No.  9,617. 

Louisiana. —  Police  Jury  v.  M'Donogh, 
(1819)  7  Mart.  8. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Duncan,  (1885)  17  W.  N.  C.  193;  Patent 
r.  Philadelphia,  etc.,  R.  Co.,  (1884)  17 
Phila.  292,  41  Leg.  Int.  224,  affirmed 
(1885)   17  W.  N.  C.  198. 
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Tennessee. — Shields  v.  Clifton  Hill  Land 
Co.,  (1894)  94  Tenn.  123,  28  S.  W.  668, 
45  Am.  St  Rep.  700,  26  L.  R.  A.  509. 

West  Virginia. —  Caperton  v.  Martin, 
(1870)  4  W.  Va.  138. 

Nonexisting  remedy. —  A  remedy  which 
did  not  exist  cannot  be  impaired.  State 
V.  New  Orleans,  (1885)   37  La.  Ann.  436. 

The  withdrawal  of  a  remedy  which  did 
not  appertain  to  suits  brought  for  the 
enforcement  of  private  contracts,  but  ap- 
plied solely  to  a  class  of  actions  sounding 
in  tort,  could  not  operate,  in  any  event, 
to  impair  the  obligation  of  a  contract. 
Campbell  v.  Iron-Silver  Min.  Co.,  (1897) 
83  Fed.  645. 

A  change  in  the  remedy  which  is  more 
favorable. to  the  objecting  party  cannot 
be  said  to  impair  the  contract.  If  the 
state  is  satisfied  with  a  milder  punish- 
ment of  the  turnpike  company  for  neglect 
of  its  duty  than  might  be  inflicted  under 
its  charter,  it  cannot  be  said  that  the 
company  has  been  injured  by  lessening  the 
penalty.  Williamsport,  etc.,  Turnpike  Co. 
t\  Startzman,  (1897)  86  Md.  363,  38  Atl. 
777. 

An  Act  extinguishing  all  existing  rem- 
edy so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract,  would,  by 
operating  in  prcesenti,  impair  its  obliga- 
tion. Bruce  t\  Schuyler,  (1847)  9  111. 
277.  See  also  State  v.  Jones,  (1864)  21 
Md.  432;  Commercial  Bank  v.  Chambers, 
(1847)  8  Smed.  &  M.   (Miss.)  9. 

An  Arkansas  statute  which  provided 
"that  any  person  hereafter  aiding  or 
abetting  the  rebellion,  or  that  has,  or 
shall  hereafter  violate  his  oath  of  alle- 
giance, and  all  persons  who  are  now  in 
arms,  and  all  rebels  in  prison  by  the 
federal  authorities,  and  all  persons  who 
have  abandoned  their  homes  and  have  fled 
and  taken  protection  under  the  so-called 
Confederacy,  shall  be  forever  barred  from 
the  collection  of  their  debts  in  this  state, 
of  every  description  whatsoever,  and  all 
courts  having  jurisdiction  in  this  state 
are  hereby  required  to  dismiss  such  suits 
whenever  such  proof  is  made,  at  the 
plaintiff's  costs,"  was  held  to  violate  this 
constitutional  provision.  Vernon  t?.  Hen- 
son,   (1866)   24  Ark.  242. 

Changes  interfering  with  or  denying  en- 
forcement.—  The  laws  prescribing  the 
mode  of  enforcing  a  contract,  which  are 
in  existence  when  it  is  made,  are  so  far 
a  part  of  the  contract  that  no  changes  in 
these  laws  which  seriously  interfere  with 
that  enforcement  are  valid,  because  they 
impair  its  obligation  within  the  meaning 
of  the  Constitution  of  the  United  States. 
Barnitz  r.  Beverly,  (1896)   163  U.  S.  122, 


16  8.  Ct.  1042,  41  U.  S.  (L.  ed\)  93.     See 
also  the  following  cases: 

United  State*.—  McGahey  v.  Virginia, 
(1890)  135  U.  S.  662,  693,  10  S.  Ct.  972, 
34  U.  S.  (L.  ed.)  304;  Edwards  v.  Kear- 
«ey,  (1877)  96  U.  S.  607,  24  U.  S.  (L.  ed.) 
793,  reversing  (1876)  75  N.  C.  409; 
Walker  v.  Whitehead,  (1872)  16  Wall 
314,  21  U.  S.  (L.  ed.)  357;  Gunn  v.  Barry, 
(1872)  15  Wall.  623,  21  U.  S.  (L.  ed.) 
212;  Butz  v.  Muscatine,  (1869)  8  Wall. 
583,  19  U.  S.  (L.  ed.)  -490;  Planters' 
Bank  r.  Sharp,  (1848)  6  How.  330,  12 
U.  S.  (L.  ed.)  447;  Lamb  v.  Powder  River 
Live  Stock  Co.,  (1904)  132  Fed.  440. 

California. —  Scarborough  *.  Dugan, 
(1858)   10  Cal.  305. 

Indiana.— Davis  V.  Rupe,  (1887)  114 
Ind.  588,  17  N.  E.  163. 

Kansas. —  Phelps-Bigelow  Windmill  Co. 
p.  North  American  Trust  Co.,  (1901)  62 
Kan.  629,  64  Pac.  63. 

Nebraska, —  Burrows  v.  Vanderbergh, 
(1903)  69  Neb.  43,  95  N.  W.  57. 

New  York. —  Lockport  First  Nat.  Bank 
v.  Bissell,  (1889)  7  N.  Y.  S.  53;  Holmes 
1?.  Holmes,  (1848)  4  Barb.  295. 

North  Carolina.— Hill  t>.Kessler,  (1869) 
63  N.  C.  437. 

Oklahoma. —  duller  v.  McCann,  (Okla. 
1915)  151  Pac.  621. 

Obligation  lessened  or  materially  af- 
fected.—  The  test  is  not  the  extent  of  the 
violation  of  the  contract,  but  the  fact  that 
in  truth  its  obligation  is  lessened,  in  how- 
ever small  a  particular,  and  not  merely 
altering  or  regulating  the  remedy  alone. 
Planters'  Bank  v.  Sharp,  (1848)  6  How. 
330,  12  U.  S.  (L.  ed.)  447.  See  also  the 
following  cases: 

United  States. —  Burton  v.  Koshkonong, 
(1880)   4  Fed.  377. 

Alabama. — Commissioners  Ct.  v.  Rather, 
(1872)  48  Ala.  433. 

California. —  People  V.  Brooks,  (1860) 
16  Cal.  11;  Smith  v.  Morse,  (1862)  2  Cal. 
524. 

Georgia. — Hardeman  v.  Downer,  (1869) 
39  Ga.  425. 

Indiana. —  Rupert  v.  Martz,  (1888)  116 
Ind.  72,  18  N.  E.  381 ;  Travellers  Ins.  Co.  v. 
Brouse,   (1882)    83  Ind.  62. 

Illinois. —  Bradley  v.  Lightcap,  (1903) 
201  111.  511,  66  N.  E.  546. 

Kentucky.—  Collins  V.  Collins,  (1880) 
79  Ky.  88. 
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Louisiana. —  State  v.  New  Orleans, 
(1880)   32  La.  Ann.  493. 

Maine.—  Phinney  v.  Phinney,  (1889)  81 
Me.  450,  17  Atl.  405,  10  Am.  St.  Rep.  266, 
4  L.  B.  A.  348. 

Mississippi. —  Nevitt  v.  Port  Gibson 
Bank,  (1846)  6  Smed.  &  M.  513. 

Nebraska.—  State  v.  McPeak,  (1891) 
31  Neb.  139,  47  N.  W.  691. 

New  Jersey. —  United  R.,  etc.,  Co.'s  v. 
Weldon,  (1885)  47  N.  J.  L.  59. 

New  York.—  People  v.  Buffalo,  (1893) 
140  N.  Y.  300,  35  N.  E.  485,  37  Am.  St. 
Rep.  563,  affirming  2  Misc.  7,  21  N.  Y.  S. 
601. 

North  Carolina. —  Johnson  v.  Winslow, 
(1870)  64  N.  C.  27,  citing  Jacobs  v. 
Smallwood,  (1869)  63  N.  C.  112. 

South  Carolina. —  State  v.  State  Bank, 
(1868)  1  S.  0.  63. 

Texas.—  McLane  v.  Paschal,  (1884)  62 
Tex.  102. 

Vermont. —  Richardson  v.  Cook,  (1865) 
37  Vt.  699. 


Virginia.- 
Gratt.  207. 


Roberts  v.  Cocke,  (1877)  28 


Washington. —  Woodward  v.  Winehill, 
(1896)   14  Wash.  394,  44  Pac.  860. 

Rendering  remedy  less  effective. —  The 
remedy  then  provided  by  law,  and  exist- 
ing for  the  enforcement  of  contracts  at 
the  time  they  are  executed,  and  in  the 
place  where  they  are  to  be  performed,  or 
some  other  remedy  equally  as  efficacious 
or  nearly  so,  is  an  essential  element  of  the 
obligation  which  the  Constitution  pro- 
tects against  impairment;  and  any  stat- 
ute enacted  to  essentially  impair,  weaken, 
or  render  the  remedy  less  effective  is  in 
conflict  with  the  Constitution,  and  there- 
fore void.  Garrett  v.  Memphis,  (1881) 
5  Fed.  874.  See  also  Townsend  v.  Town- 
send,  (1821)  Peck  (Tenn.)  1. 

The  impairment  which  the  Constitution 
of  the  United  States  forbids  is  not  lim- 
ited to  cases  where  the  statute  destroys 
the  remedy  and  provides  no  other,  but 
includes  all  cases  where  the  substitution 
of  a  different  remedy  is  of  one  in  sub- 
stance more  difficult,  more  burdensome  or 
uncertain  than  that  which  is  repealed; 
one  which  appreciably  lessens  the  value 
of  the  contract;  is  less  prompt  and  effi- 
cacious; or  as  otherwise  variously  ex- 
pressed to  signify  a  like  meaning.  Cleve- 
land v.  U.  S.,   (1909)    166  Fed.  677. 

Remedy  less  convenient. —  A  state  may 
regulate  at  pleasure  the  modes   of  pro- 


ceeding in  its  courts  in  relation  to  past 
contracts  as  well  as  future.  And  al- 
though a  new  remedy  may  be  deemed  less 
convenient  than  the  old  one,  and  may  in 
some  degree  render  the  recovery  of  debts 
more  tardy  and  difficult,  yet  it  will  not 
follow  that  the  law  is  unconstitutional. 
Whatever  belongs  merely  to  the  remedy 
may  be  altered  according  to  the  will  of 
the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract. 
But  if  that  effect  is  produced  it  is  im- 
material whether  it  is  done  by  acting  on 
the  remedy  or  directly  on  the  contract 
itself.  In  either  case  it  is  prohibited*  by 
the  Constitution.  Bronson  v.  Kinzie, 
(1843)  1  How.  316,  11  U.  S.  (L.  ed.) 
143.  See  also  U.  S.  t?.  Conway,  (1843) 
Hempst.  (U.  S.)  313,  25  Fed.  Cas.  No. 
14,849;  Davis  r.  Rupe,  (1887)  114  Ind. 
688,  17  N.  E.  163. 

When  the  remedy  is  a  part  of  the  con- 
tract it  cannot  be  taken  away.  Thompson 
V.  Com.,  (1876)  81  Pa.  St.  323.  See  also 
Breitenbach  v.  Bush,  (1863)  44  Pa.  St. 
318. 

While  a  change  in  the  form  of  obtain- 
ing redress  may  be  made,  provided  a  sub- 
stantial remedy  is  given  or  remains,  the 
obligation  of  a  contract  depends  never- 
theless upon  its  terms,  and  the  means 
which  the  law  in  existence  at  the  time 
it  was  entered  into  afforded  for  its  en- 
forcement. A  statute  which  changes  the 
terms  of  an  agreement  by  imposing  new 
conditions  or  dispensing  with  those  ex- 
pressed or  implied  is  a  law  which  impairs 
the  obligation  of  a  contract,  for  such  a 
law  "  relieves  the  parties  from  the  moral 
obligation  of  performing  the  original 
stipulations  of  the  contract  and  prevents 
their  legal  enforcement."  State  v.  Bar- 
ret,  (1901)    25  Mont.   112,  63  Pac.  1030. 

Even  where  a  contract  provides  that  a 
party  may  resort  to  a  particular  remedy, 
the  abolishment  of  the  remedy  by  a  gen- 
eral Act  does  not  impair  the  obligation 
of  contracts  within  the  constitutional  pro- 
vision. Conkey  v.  Hart,  (1866)  14  K  Y. 
22. 

The  contracts  intended  to  be  protected 
from  legislative  interference  are  those  in- 
volving property  interests.  The  contract 
must  be  one  of  which  value  may  be  af- 
firmed. An  agreement  that  an  attorney 
may  go  into  court  and  confess  judgment 
upon  a  money  demand  is  not  actionable. 
If  it  is  violated  there  is  no  damage  if 
judgment  can  be  recovered  without  such 
confession.  The  process  of  courts  is  not 
a  subject  of  inviolable  contract.  The  pro- 
ceeding to  bring  a  party  before  the  court 
and  to  adjudicate  a  controversy  with  him 
is  a  matter  of  public  concern.  The  purity 
of  the  administration  of  justice  is  in- 
volved.    To   preserve   and   guard    it    the 


1134 


CONSTITUTION 


[Art.  I,  sec.  10 


legislature  may  not  be  fettered  by  con- 
tracts with  citizens.  The  parties  to  stipu- 
lations respecting  the  mode  of  proceeding 
must  be  held  to  contemplate  changes  in 
the  mode.  They  contract  subject  to  the 
right  of  the  legislature  to  make  changes. 


Worsham  r.  Stevens,  (1886))  66  Tex.  89, 
17  S.  W.  404.  See  also  International 
Bldg.,  etc.,  Assoc,  v.  Hardy,  (1894)  86 
Tex.  610,  26  8.  W.  497,  40  Am.  St.  Rep. 
870,  24  Lw   R.  A.  284. 


6.  Changing  Rules  op  Evidence: — Laws  which  change  the  rules  of 
evidence  relate  to  the  remedy  only.  They  are  at  all  times  subject  to  modi- 
fication and  control  by  the  legislature,  and  changes  thus  made  may  be  made 
applicable  to  existing  causes  of  action.  They  are  incident  to  the  remedy, 
and  if  the  remedy  may  be  abolished  or  modified,  a  fortiori  may  the  rules 
of  evidence  be  changed  or  abrogated. 

Tabor  v.  Ward,  (1880)  83  N.  C.  291. 
See  also  the  following  cases: 

A  labama.—  Herbert  v.  Easton,  (1869) 
43  Ala.  547. 

Mississippi. —  Cowan  v.  McCutchen, 
(1870)    43  Miss.  207. 

Virginia.—  Com.  v.  Booker,  (1887)  82 
Va.  964,  7  S.  E.  381;  Com.  v.  Weller, 
(1887)  82  Va.  721,  1  S.  E.  102;  Newton 
v.  Com.,  (1886)  82  Va.  647;  Cornwall 
I?.  Com.,  (1886)  82  Va.  644,  3  Am.  St. 
Rep.  121. 


Unreasonable  changes  in  rules  of  evi- 
dence.— All  contracts  are  supposed  to  be 
made  with  reference  to  existing  laws,  and 
subsequent  legislation  which  affects  un- 
reasonable changes  in  the  rules  of  evi- 
dence for  the  enforcement  of  the  contract, 
or  which  repeals  laws  upon  which  its 
validity  or  enforcement  depends,  impairs 
the  obligation  of  the  contract  within  the 
restrictions  of  the  Constitution.  Davis 
t?.  Supreme  Lodge,  etc.,  (1900)  165  N.  Y. 
159,  58  N.  E.  891,  affirming  (1898)  35 
App.  Div.  354,  54  N.  Y.  S.  1023. 

Burden  of  proof. —  The  provision  in  the 
Georgia  constitution  of  1868  which  threw 
the  burden  of  proof  on  the  holder  of  bank 
bills  to  show  that  they  had  never  been 
used  in  aid  of  the  rebellion,  if  only  the 
defendant  would  swear  that  he  had  rea- 
son to  believe  that  they  were  so  used, 
imposed  upon  the  plaintiff  an  impossibil- 
ity and  was  tantamount  to  destroying  the 
contract  on  the  simple  oath  of  the  defend- 
ant as  to  his  belief,  and  was  held  uncon- 
stitutional. Marsh  r.  Burroughs,  (1871) 
1  Woods  (U.  S.)  463,  16  Fed.  Cas.  No. 
9,112. 

Paragraph  2,  section  17,  article  5  of  the 
Georgia  constitution  of  1868,  casting  the 
burden  of  proof  upon  the  plaintiff  in  cer- 
tain cases,  in  so  far  as  it  applies  to  or- 
dinary contracts  between  individuals,  as  in 
the  case  of  a  payee  of  a  promissory  note 
suing  the  maker,  and  in  so  far  as  it  may 


require  the  plaintiff  in  such  a  ease  to 
prove  that  the  consideration  of  the  note 
was  a  legal  and  valid  one,  was  held  not 
to  be  unconstitutional.  Edwards  v.  Dixon, 
(1874)   53  Ga.  334. 

Conclusiveness  of  tax  deed. —  It  is  com- 
petent for  the  legislature  to  declare  that 
a  tax  deed  shall  be  prima  facie  evidence 
not  only  of  the  regularity  of  the  sale, 
but  of  all  prior  proceedings,  and  of  title 
in  the  purchaser,  but  the  legislature  can- 
not deprive  one  of  his  property  by  making 
his  adversary's  claim  to  it,  whatever  that 
claim  may  be,  conclusive  of  its  own  valid- 
ity, and  it  cannot,  therefore,  make  the 
tax  deed  conclusive  evidence  of  the  hold- 
er's title  to  the  land.  Marx  v.  Hanthorn, 
(1893)  148  U.  S.  182,  13  S.  Ct.  508,  37 
U.  S.  (L.  ed.)  410,  affirming  (1887)  30 
Fed.  579. 

A  tax  deed  made  in  pursuance  of  a  sale 
of  property  for  a  delinquent  tax,  under 
an  Act  which  provided  that  such  deed 
shall  be  conclusive  evidence  of  the  regu- 
larity of  the  assessment,  except  for  fraud, 
is  a  contract  with  the  state  that  the  deed 
shall  so  far  remain  conclusive  evidence  of 
title  in  the  grantee  therein,  and  a  subse- 
quent Act  of  the  legislature,  making  such 
deed  only  prima  facie  evidence  of  such 
regularity,  is  void,  because  it  impairs  the 
obligation  of  the  contract.  Tracy  v.  Reed, 
(1889)    38  Fed.  69. 

Where  a  statute  made  a  tax  deed  prima 
facie  evidence  of  title  in  the  grantee,  when 
formerly  it  was  conclusive  evidence  of  the 
regularity  of  the  proceedings,  it  was  held 
that  the  obligation  of  the  contract  was 
not  impaired  where  a  purchaser  bought 
before  the  passage  of  the  statute,  but  re- 
received  the  deed  after  it.  Harris  t?. 
Harsch,  (1896)  29  Ore.  562,  46  Pac.  141, 
follotving  Strode  i\  Washer,  (1888)  17 
Ore.  50,  16  Pac.  926. 

Conclusiveness  of  certificates  of  dis- 
charge   in   insolvency. — A    Massachusetts 
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statute  concerning  certificates  of  dis- 
charge in  insolvency,  which  provides  that 
"  the  certificate  shall  be  conclusive  evi- 
dence in  favor  of  "Buch  debtor  of  the  fact 
and  regularity  of  such  discharge;  any 
creditor  of  a  debtor  whose  debt  was  proved 
or  provable  against  the  estate  in  insol- 
vency, who  desires  to  contest  the  validity 
of  the  discharge  on  the  ground  that  it 
was  fraudulently  obtained,  may  at  any 
time    within    two    years    after   the   date 


it  to  annul  the  same/'  was  held  to  be  ap- 
plicable to  a  certificate  granted  after  the 
passage  of  the  statute  upon  proceedings 
begun  prior  thereto,  and  was  held  to  be 
constitutional.  Kempton  v.  Saunders, 
(1881)   130  Mass.  236. 

Certified  copies  of  deeds.— A  statute 
which  permits  certified  copies  of  sheriff's 
deeds,  previously  recorded,  to  be  given  in 
evidence,  in  all  cases  where  the  orig- 
inals would  be  evidence,  is  valid.  Foster 
v.  Gray,  (1853)   22  Pa.  St.  9. 

Removing  disability  of  witness. —  Legis- 
latures are  continually  passing  laws  regu- 
lating the  trials  of  cases,  and  especially 
introducing  new  rules  of  evidence.  The 
effect  of  a  statute  of  this  description,  such 
for  instance  as  that  allowing  parties  to 
testify,  might  be  to  compel  a  plaintiff  to 
abandon  a  suit  previously  brought.  But 
It  could  not  be  contended  for  a  moment 
that  such  a  statute  could  not  apply  to  a 
case  pending  when  it  was  passed.  Taylor 
*.  Keeler,  (1862)   30  Conn.  324. 

Parol  evidence  of  consideration  and  in- 
tent.—  The  third  section  of  the  ordinance 
adopted  by  the  Alabama  convention  of 
1865,  on  the  28th  of  September  of  that 
year,  known  as  ordinance  26,  which  pro- 
vided that  "  in  all  suits  upon  contracts, 
made  between  the  first  of  September, 
1861,  and  the  first  of  May,  1865,  parol 
evidence  shall  be  admissible  to  prove  what 
was  the  consideration  thereof,  and 
whether  or  not  the  parties  thereto  under- 
stood or  agreed  that  the  same  should  be 
discharged  by  a  payment  in  Confederate 
currency  or  treasury  notes;  and  if  so, 
or  if  it  appears  so  from  the  contract,  then 
to  show  what  was  the  real  or.  true  value 
of  the  consideration  of  the  said  contract, 
and  what  amount  the  plaintiff  is  legally, 
justly,  and  equitably  entitled  to  receive, 
according  to  the  contract,  by  the  judg- 
ment of  said  court,"  established  a  rule  of 
evidence  respecting  certain  past  transac- 
tions, and  did  not  impair  the  obligation 
of  contracts.  Herbert  v.  Easton,  (1869) 
43  Ala.  547.  But  see  Kirtland  v.  Molton, 
(1868)  41  Ala.  648;  Tarleton  v.  Southern 
Bank,  (1868)  41  Ala.  722,  wherein  it  was 
held  that  the  provision  beginning  "  and 
if  so,"  etc.,  so  far  as  it  makes  the  value 
of  the  consideration  an  element  to  be 
.  regarded  in  ascertaining  the  extent  of 
damages,  would  violate  the  Constitution. 


The  Georgia  ordinance  of  1865,  entitled 
"An  ordinance  to  make  valid  contracts 
entered  into  and  executed  during  the  war 
against  the  United  States,  and  to  author- 
ize the  courts  of  this  state  to  adjust  the 
equities  between  parties  to  contracts 
made  but  not  executed,  and  to  authorize 
settlements  of  such  contracts  by  persons 
acting  in  a  fiduciary  character,"  the  sec- 
ond section  of  Which  ordained  "that  all 
contracts  made  between  the  first  day  of 
June,  1861,  and  the  first  day  of  June, 
1865,  whether  in  writing,  expressed  or 
implied,  or  existing  in  parol,  and  not  yet 
executed,  shall  receive  an  equitable  con- 
struction, and  either  party,  in  any  suit 
for  the  enforcement  of  any  such  contract, 
may,  upon  the  trial,  give  in  evidence  the 
consideration  and  the  value  thereof  at 
any  time,  and  the  intention  of  the  parties 
as  to  the  particular  currency  in  which 
payment  was  to  be  made;  and  the  value 
of  such  currency  at  any  time;  and  the 
verdict  and  judgment  shall  be  on  prin- 
ciples of  equity,"  was  held  not  to  impair 
the  obligation  of  contracts.  It  changed 
a  rule  of  evidence,  and  in  so  doing  was 
within  the  sphere  of  ordinary  legislative 
competency.  Slaughter  v.  Culpepper, 
(1866),  35  Ga.  26.  See  also  Taylor  v. 
Flint,  (1866)  35  Ga.  124;  Cutts  t?.  Har- 
dee, (1868)  38  Ga.  350. 

A  North  Carolina  statute  which  pro- 
vided "that  in  all  executory  contracts 
solvable  in  money,  whether  under  seal  or 
not,  *  *  *  it  shall  be  competent  for  either 
party  to  show,  by  parol  or  other  relevant 
testimony,  what  the  understanding  was 
in  regard  to  the  kind  of  currency  in  which 
the  same  are  solvable;  and  in  such  case 
the  true  understanding  shall  regulate 
the  value  of  the  contract,"  was  held  to 
be  constitutional.  Woodfin  p.  Sluder, 
(1867),  Phil.  L.  (N.  C.)   200. 

Allowing  evidence  of  want  of  consider- 
ation.— A  statute  of  Iowa  which  provided 
that  the  addition  of  a  private  seal  to  an 
instrument  of  writing  should  not  affect 
its  character  in  any  respect,  and  that  the 
want  or  failure,  in  whole  or  in  part,  of 
the  consideration  of  a  written  contract 
may  be  shown  as  a  defense,  was  held  to 
relate  to  the  remedy  and  did  not  impair 
»  the  obligation  of  the  contract.  Williams 
v.  Haines,   (1869)   27  la.  251. 

Statute  of  frauds. —  That  construction 
of  the  fourth  section  of  the  statute  of 
frauds  which  requires  that  in  every  agree- 
ment to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  the  consideration 
must  appear  in  writing,  having  been 
adopted  by  the  English  courts  subsequent 
to  the  14th  of  May,  1776,  it  is  doubtful 
if  the  same  has  been  ever  settled  or  sanc- 
tioned as  the  law  of  Georgia,  and  the  Act 
of  Jan.  19,  1852,  declaring  what  shall  be 
the  proper  construction  of  this  section  is 
decisive  thereof,  and  applies  to  an  agree- 
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ment  made  before  the  passage  of  the  Act. 
Baker  v.  Herndon,  (1856)    17  Oa.  568. 

A  Maine  statute  which  provides  that 
"no  action  shall  be  brought  and  main- 
tained upon  a  special  contract  or  promise 
to  pay  a  debt  from  which  the  debtor  has 
been  discharged  by  proceedings  under  the 
bankrupt  laws  of  the  United  States,  or 
the  assignment  laws  of  this  state,  unless 
such  contract  or  promise  be  made  or  con- 
tained in  some  writing  signed  by  the  par- 
ties   chargeable    thereby,     was    held    to 


reach  those  cases  the  suits  of  which  were 
instituted  after  the  passage  of  the  law 
based  upon  a  verbal  promise  made  before 
its  passage.  Kingley  v:  Cousins,  (1860) 
47  Me.  91. 

Contradicting  written  contract  by  paroL 
—  The  constitutional  prohibition  does  not 
prohibit  the  state  from  changing  rules  of 
evidence  in  relation  to  the  exclusion  of 
parol  testimony  introduced  to  contradict 
or  vary  the  terms,  of  a  written  contract. 
Robeson  t>.  Brown,   (I860)   63  X.  C.  554. 


Becord  of  forfeiture  of  land  as  prima  facie  evidence  of  notice. —  In  an  action 
to  recover  the  possession  of  land  to  which  the  plaintiff  asserts  a  claim  under 
the  school  lands  laws  of  the  state,  and  which  l\ad  been  declared  forfeited  for 
failure  to  make  payments  of  the  contract  price,  the  application  to  the  case 
of  a  statute  declaring  a  record  entry  of  forfeiture  to  be  prima  facie  evidence 
of  notice  in  the  forfeiture  proceedings,  enacted  during  the  pendency  of  the 
action,  does  not  deny  the  plaintiff  due  process  of  law. 

Reitler  t*.  Harris,  (1912)  223  U.  S.  437,  32  8.  Ct.  248,  56  U.  S.   (L.  ed.)  497. 


c.  Regulation  of  Courts. —  In  the  matter  of  the  establishment,  continu- 
ance, and  discontinuance  of  its  own  courts,  the  people  of  every  state  are 
necessarily  absolutely  sovereign. 


State  v.  Slevin,  16  Mo.  App.  541;  Mc- 
Nealy  v.  Gregory,  (1869)  13  Bla.  417; 
Johnson  u.  Higgins,  (1861)  3  Met.  (Kv.) 
566;  Newkirk  t?.  Chapron,  (1856)  17  111. 
344;  McCubbins  t\  tBarrrnger,  (1868) 
Phil.  L.   (N.  C.)   554. 

A  change  in  the  place  and  mode  of  trial 
is  valid.  Antoni  v.  Greenhow,  (1882)  107 
U.  S.  778,  2  S.  Ct.  91,  27  U.  S.  (L.  ed.) 
468. 

Making  a  civil  cause  a  matter  of  equi- 
table cognizance. — A  statute  making  a 
civil  cause  of  action  a  matter  of  equitable 
cognizance  is  valid.  Kentucky  Bank  v. 
Schuylkill  Bank,  (1846)  1  Pars.  Eq.Cas. 
(Pa.)   223. 

Confirmation  of  proceedings. —  It  would 
be  carrying  the  constitutional  provision 
beyond  its  natural  import  as  well  as  its 
intended  operation  to  construe  it  as  pro- 
hibiting the  legislatures  of  the  states  to 
pass  laws  confirming  the  doings  of  courts 
or  other  public  bodies  known  to  the  law. 
Such  were  the  purport  and  direct  effect 
of  the  Massachusetts  statutes  of  1808, 
ch.  92,  and  1809,  ch.  33,  which  were  held 
not  to  be  objectionable  on  the  ground  of 
impairing  the  obligation  of  contracts. 
Locke  V.  Dane,  (1812)   9  Mass.  359. 

A  statute  providing  for  a  review  of 
judgments  la  not  a  contract,  nor  can  it 


be  properly,  said  that  it  enters  into  con- 
tracts made  by  contracting  parties,  either 
as  a  part  of  the  contracts  or  aa  a  part 
of  the  remedy.  If  such  a  statute  con- 
fers a  right  at  all,  the  right  thus  con- 
ferred is  a  mere  statutory  right,  and  hav- 
ing been  conferred  by  the  legislature  it 
may  be  changed  or  taken  away  by  that 
body.  Rupert  v.  Martz,  (1888)  116  Ind. 
76,  18  N.  E.  381.  See  also  Long's  Appeal, 
(1878)  87  Pa.  St.  119,  as  to  giving  the 
right  of  appeal  from  an  assessment  of 
compensation  on  taking  property  by  emi- 
nent domain. 

The  granting  of  new  triala  is  part  of  the 
remedy,  and  it  is  the  province  of  the 
legislature  to  prescribe  and  control  the 
remedy  by  law.  A  remedy  may  be  modi- 
#fied  without  impairing  the  obligation  of 
the  contract.  The  allowance  of  a  new 
trial  is  for  the  correct  administration 
of  justice,  and  it  does  not  impair  the  ob- 
ligation of  the  contract  on  which  the 
judgment  is  founded.  Ex  p.  Norton, 
(1870)  44  Ala.  177.  See  also  Baltimore, 
etc.,  R.  Co.  t\  Nesbit,  (1850)  10  How. 
396,  13  U.  S.  (L.  ed.)  469,  as  to  inquisi- 
tion de  novo  in  condemnation  proceed- 
ings. 

Opening  order  of  confirmation. — A  stat- 
ute of  A" etc  York  pertaining  to  widening 
and  straightening  a  Btreet  in  the  city  of 
New  York,  which  authorized   the.  courts 
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for  cause  shown,  to  open  the  order  of 
confirmation  for  the  purpose  of  re-examin- 
ing the  question  of  valuation,  was  held 


to  be  constitutional.  Matter  of  Broad- 
way, (1872)  61  Barb.  483,  affirmed  (1872) 
49  N.  Y.  150. 


d.  Mandamus. — A  statute  which  takes  away  the  judicial  power  to  enforce 
the  satisfaction  of  judgments  against  a  city  by  the  writ  of  mandamus  com- 
pelling the  city  to  levy  taxes,  within  its  lawful  authority,  for  that  purpose, 
is  invalid. 


Louisiana  v.  New  Orleans,  (1880)  102 
U.  S.  203,  26  U.  S.  (L.  ed.)  132.  See 
also  Rousseau  v.  New  Orleans,  (1883)  35 
La.  Ann.  557. 

Sufficient  remedy  remains. — A  statute 
depriving  the  holder  of  bonds,  receivable 
by  law  for  taxes,  of  his  remedy  by  man- 
damus to  compel  the  collector  to  receive 
the  bills  in  payment  of  taxes,  does  not 
impair  his  contract  when  the  regulation 
of  the  statute  gives  him  an  abundant 
means  of  enforcing  such  right  as  he  pos- 
sesses, and  provides  that  he  may  pay  his 
claim  to  the  collector,  under  protest,  giv- 
ing notice  thereof  to  the  comptroller  of 
the  treasury  that  at  any  time  within 
thirty  day*  thereafter  he  may  sue  the 
officer  making  the  collection,  that  the 
ease  shall  be  tried  by  any  court  having 
jurisdiction,  and  if  found  in  favor  of  the 


plaintiff  on  the  merits  the  court  shall 
certify  that  the  claim  was  unlawfully 
made  and  ought  to  be  refunded,  and  the 
comptroller  shall  thereupon  issue  his  war- 
rant therefor,  which  shall  be  paid  in  pref- 
erence to  all  other  claims  on  the  treasury. 
Tennessee  v.  Sneed,  (1877)  96  U.  S.  74, 
24  U.  S.  (L.  ed.)  610.  See  also  State  v. 
Gaillard,   (1878)   11  S.  C.  309. 

A  Louisiana  statute  providing  a  sum- 
mary remedy  by  mandamus  against  cor- 
porations to  compel  a  compliance  with 
certain  obligations  and  contracts  with 
municipal  corporations,  and  providing 
ways  and  means  to  enforce  such  a  rem- 
edy, does  not  impair  the  obligation  of 
such  contracts.  New  Orleans  City,  etc., 
R.  Co.  !?.  Louisiana,  (1895)  157  U.  S.  220, 
15  S.  Ct  581,  39  U.  S.  (L.  ed.)   679. 


e.  Attachments  and  Garnishments. —  Attachments  are  a  part  of  the 
remedies  provided  by  law  to  be  called  into  use  when  contracts  are  broken. 
Contracts  are  inviolable ;  but  the  means  of  enforcement  and  the  methods  of 
redress,  when  contracts  are  broken,  are  matters  of  legislation. 


Baldwin  v.  Buswell,  (1879)  62  Vt.  57. 
See  also  Day  v.  Madden,  (1897)  9  Colo. 
App.  464,  48  Pac.  1053;  Cross  v.  Brown, 
19  R.  I.  220,  33  AtL  147. 

An  Act  of  the  Arkansas  legislature 
which  provided  that  no  person  indebted 


to  the  state  bank  should  be  subject  to 
garnishment  by  any  person  having  a  claim 
or  debt  against  the  bank  was  held  to  be 
constitutional.  Danley  v.  State  Bank, 
(1854)  15  Ark.  16;  State  v.  Curran, 
(1851)    12   Ark.   321. 


14.  Impairment  Vel  Non  in  Sundry  Instances. 


The  repeal  of  an  Act  creating  a  grant 
of  power  to  erect  a  dam  across  a  creek 
violates  the  constitutional  provision. 
Glover  p.  Powell,  (1854)  10  N.  J.  Eq. 
211. 

Changing  place  of  payment. —  If  a 
county  gives  its  negotiable  bonds  to  pay 
certain  moneys  on  or  before  a  specified 
day  at  a  bank  named  in  the  bonds,  the 
place  of  payment  is  a  part  of  the  con- 
tract, and  a  law  which  changes  the  terms 
of  the  contract,  or  releases  a  part  of  its 
obligations,  impairs  the  contract.  Any 
law  that  arbitrarily  changes  the  place 
of  payment  of  negotiable  paper  after  its 
execution  cannot  be  upheld,  because  it 
F.  S.  A.— 37 


attempts  to  change  the  terms  of  the  con- 
tract; and  the  state  legislature  can  no 
more  change  the  place  of  payment  of 
negotiable  paper  than  it  oan  alter  any 
other  of  the  provisions  of  the  contract. 
Dillingham  v.  Hook,  (1884)  32  Kan.  185, 
4  Pac.  166. 

When  a  mortgage  has  been  ewecuted 
by  the  terms  of  which  the  money  thereby 
secured  is  made  payable  in  the  home  state 
of  the  mortgagee,  such  a  provision  is 
entirely  reasonable  and  obligatory,  and  a 
subsequent  statute,  changing  the  place 
of  performance  of  the  contract,  and  mak- 
ing the  money  payable  in  the  state  of 
residence  of  the  mortgagee  instead  of  *t 
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the  stipulated  place  of  payment,  has  no 
application  to  the  mortgage.  Mutual  L. 
Ins.  Co.  v.  Richardson,  (1896)  77  Fed. 
395. 

Distreu  for  rent. —  Laws  abolishing 
distress  for  rent  impair  the  obligation 
of  contracts  previously  existing.  Van 
Rensselaer  v.  Snyder,'  ( 1855)  13  N.  Y. 
299;  Suydam  v.  Moore,  (1850)  8  Barb. 
(N.  Y.)  358;  Guild  r.  Rogers.  (1850)  8 
Barb.  (N.  Y.)  502;  Atty-Gen.  c.  North 
American  L.  Ins.  Co.,  (1880)  82  N.  Y. 
172. 

Dispensing  with  demand  on  negotiable 
instruments. — As  applied  to  notes  made 
and  discounted  before  its  passage,  the 
ordinance  of  the  Virginia  convention 
passed  June  24,  1861,  which  provided  that 
in  certain  oases  the  parties  to  negotiable 
notes,  bills,  and  checks  payable  in  cer- 
tain cities  and  towns,  shall  remain  bound 
after  their  maturity,  without  demand, 
protest,  or  notice,  as  if  the  requirements 
of  the  law  had  been  complied  with,  was 
held  to  be  unconstitutional.  Farmers 
Bank  t>.  Gunnell,  (1875)  26  Gratt.  (Va.) 
131. 

Validating  a  void  contract.— A  law 
which  gives  validity  to  a  void  contract 
cannot  be  said  to  impair  the  obligation 
of  a  contract;  as  where  the  Supreme 
Court  of  a  state  has  decided  that  a  con- 
tract was  void  so  that  the  principle  of 
law  which  had  been  mentioned  did  not 
apply,  but  the  legislature  afterwards  de- 
clared that  such  contracts  were  valid. 
Satterlee  v.  Matthewson,  (1829)  2  Pet. 
410,  7  TJ.  S.  (L.  ed.)  458.  See  also 
Welch  r.  Wadsworth,  (1861)  30  Conn. 
149.  But  see  Pearce  v.  Patton,  (1846) 
7  B.  Mon.  (Ky.)   162. 

A  contract  which  has  become  void  by 
non-fulfilment  of  the  conditions  on  which 
it  was  made  cannot  be  legalized  and  made 
valid  by  statute.  Plank-Road  Co.  v. 
Davidson,  (1861)  39  Pa.  St.  435,  holding 
that  the  condition,  that  the  incorpora- 
tion of  a  turnpike  company  should  be 
null  and  void  if  the  construction  of  the 
road  should  not  be  commenced  within  a 
certain  time,  was  a  condition  to  the  sub- 
scriptions to  stock,  and  if  the  condition 
as  to  time  of  construction  was  not  com- 
plied with,  the  subscriptions  became  null 
and  void,  and  could  not  be  validated  by  a 
statute  extending  the  time  for  the  con- 
struction of  the  road. 

Payment  of  taxes  condition  precedent 
to  recovery  on  contract. — A  state  statute 
providing  that  in  any  suit  pending  or 
thereafter  brought,  upon  any  debt  or  con- 
tract, or  cause  of  action  made  or  implied, 
before  a  certain  date,  or  upon  any  other 
contract  or  debt  in  renewal  thereof,  it 
should  not  be  lawful  for  the  plaintiff  t< 


have  a  verdict  or  judgment  in  his  favor 
unless  he  made  it  clearly  to  appear  before 
the  tribunal  that  all  legal  taxes  charge- 
able by  law  upon  the  same  had  been  duly- 
paid  for  each  year  since  the  making  or 
implying  of  the  debt  or  contract,  and 
declaring  it  to  be  a  condition  precedent 
to  the  recovery  that  the  debt  had  been 
regularly  given  in  for  taxes  and  the  taxes 
paid,  and  imposing  other  like  conditions 
to  the  recovery  on  the  debt  or  contract, 
was  held  void  as  impairing  the  obligation 
of  such  contract.  Walker  p.  Whitehead, 
(1872)  16  Wall.  316,  21  U.  S.  (L.  ed.) 
357  reverting  (1871)  43  Ga.  538.  See 
also  Lathrop  v.  Brown,  (1871)  1  Woods 
(U.  S.)  474,  14  Fed.  Cas.  No.  8,108; 
Mitchell  f.  Cothrana,  (1873)  49  Ga,  125. 
But  see  Vanduser  r.  Heard,  (1873)  47 
Ga.  624;  Macon,  etc.,  R.  Co.  t>.  Little, 
(1872)  45  Ga.  370;  Welborn  v.  Akin, 
(1871)   44  Ga.  420. 

Defenses  of  sureties. — A  statute  of  Ver- 
mont which  provided  that  "  a  surety  on  a 
note  or  other  obligation  by  indorsement 
or  otherwise  may,  in  an  action  brought 
against  him  thereon,  set  up  any  defense 
that  the  principal  might  have  availed 
himself  of  in  an  action  brought  against 
him  thereon,"  was  held  to  be  constitu- 
tional, though  given  a  retrospective  con- 
struction, since  the  statute  pertained  only 
to  the  remedy.  Flagg  t?.  Locke,  (1902, 
74  Vt.  320,  52  Atl.  424. 

Subrogation. —  Where  a  state  receives  a 
conveyance  of  property  from  a  party  for 
whom  it  is  a  surety,  to  indemnify  the 
state  against  a  risk  assumed,  the  state 
is  a  trustee  of  the  property  for  the  bene- 
fit of  the  creditor,  and  has  no  authority 
to  impair  the  security.  Any  equities  aris- 
ing to  the  creditor  out  of  the  contract 
between  the  state  and  the  principal 
debtor,  are  as  much  entitled  to  protec- 
tion as  would  be  any  rights  directly  cre- 
ated by  a  contract  between  the  creditor 
end  the  state.  Charlotte  First  Nat.  Bank 
t>.  Jenkins,  (1870)  64  N.  C.  719. 

Administration  of  traits. — A  state  stat- 
ute authorizing  the  chancellor  of  the  state 
to  discharge  testamentary  trustees,  and 
to  appoint  new  trustees  in  their  place, 
and  authorizing  the  substituted  trustees 
to  execute  the  trust,  does  not  violate  the 
obligation  of  any  contract,  it  appearing 
that  the  Act  was  passed  with  tftie  knowl- 
edge and  at  the  request  of  the  original 
trustees.  Williamson  v.  Suydam,  (1867) 
6  Wall.  723,  18  U.  S.   (L.  ed.)   967. 

Statutes  regulating  conveyances. — A 
Vermont  statute  providing  that  if  a  per- 
son, being  insolvent  or  in  contemplation  of 
insolvency,  within  four  months  of  insol- 
vency makes  such  conveyance  to  a  credi- 
tor, having  reasonable  cause  to  believe 
him  insolvent,  or  in  contemplation  of  in- 
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solvency,  and  that  such  conveyance  is 
made  in  fraud  of  the  laws  relating  to  in- 
solvency, the  same  shall  be  void,  does  not 
impair  the  obligation  of  any  contract. 
Any  state  may  regulate  conveyances  as  to 
any  property  within  its  jurisdiction. 
Knower  i?.  Haines,  (1887)  31  Fed.  515. 

Creation  of  joint  tenancies. —  The  Wew 
Hampshire  statute  of  June  21,  1809,  di- 
recting how  joint  tenancies  shall  be  cre- 
ated,, was  held  not  to  be  a  law  impairing 
the  obligation  of  a  contract  when  applied 
to  conveyances  made  before  the  passage 
of  the  Act.     Miller  v.  Dennett,    (1833) 

6  N.  H.  109. 

Annulment  of  deeds  and  decrees. —  An 
Act  of  the  legislature  annuling  deeds  and 
decrees,  and  reinvesting  the  property  in 
the  8ame  manner  as  if  the  deeds  and  de- 
crees had  never  existed,  was  held  to  be 
unconstitutional.  Berrett  (?.  Oliver,  (1835) 

7  Gill  &  J.   (Md.)    191. 

Quieting  title  to  Teal  estate  does  not 
impair  the  obligation  of  any  contract. 
Hamilton  v.  Brown,  (1896)  161  U.  S. 
263,  16  S.  Ct.  585,  40  U.  S.   (L.  ed.)  691. 

Compromises  with  creditors. — A  law 
providing  that  if  creditors,  in  the  exer- 
cise of  their  own  judgment,  voluntarily 
accept  a  part  of  the  debt  already  in  ex- 
istence in  satisfaction  thereof  the  pay- 
ment of  Buch  part  shall  be  a  discharge  of 
the  whole,  cannot  be  held  to  impair  the 
obligation  of  the  original  contract. 
Koonce  t;.  Ruseell,  (1889)  103  K.  C.  179, 
9  S.  E.  316. 

Releasing  officer's  liability  for  stolen 
funds. —  This  constitutional  provision  is 
not  violated  where  the  legislature  of  a 
state  releases  a  county  treasurer  from  his 
liability  to  pay  the  county  and  various 
school  districts  therein,  where  funds  were 
stolen  by  burglars,  without  fault  on  thr 
part  of  the  county  treasurer,  and  from  f 
safe  furnished  him  by  the  county  for 
keeping  the  funds.  Pearson  v.  State, 
(1892)  56  Ark.  148,  19  S.  W.  499,  35  Am. 
St.  Rep  91.  But  see  Johnson  f>.  Randolph 
County,  (1894)  140  Ind.  102,  39  N.  E. 
311.  and  McClelland  v.  State,  (1894) 
138  Ind.  321,  37  N.  E.  1089,  that  a  sta. 
ute  releasing  the  treasurer  of  a  county 
and  his  sureties  from  liability  for  k. 
due  to  the  failure  of  the  bank  in  wh 
county  funds  were  deposited  was  invalid. 

Creation  of  equities.— The  Act  of 
Georgia  which  was  passed  in  1870,  and 
which  created  an  equity  out  of  losses  re- 
sulting from  the  war,  the  effect  of  which 
was  to  allow  the  defendant  a  right  to 
set  off  his  losses  in  which  the  plaintiff 
had  no  agency,  and  to  make  the  plaintiff 
pay  for  the  losses,  by  giving  him  credit 


for  the  amount,  was  held  to  be  unconsti- 
tutional. Hie  court  said:  "  While  ready 
to  recognize  the  power  of  the  legislature 
to  provide  a  remedy,  to  plead  and  prove 
an  existing  equity,  we  do  not  think  it 
is  constitutionally  competent  for  the  leg- 
islature to  make  the  equity,  as  well  as 
provide  the  remedy  for  its*  enforcement. 
In  our  judgment  the  law  is  limited  by 
the  Constitution  to  the  equities  in  which 
the  agency  of  the  plaintiff  may  be  estab- 
lished, as  the '  result  of  acts  done  or  * 
caused  to  be  done  by  him;  and  when  the 
law  goes  further,  and  purposes  to  declare 
an  equity,  it  violates  the  boundary  and 
becomes  repugnant  to  the  constitutional 
inhibition."  Gunn  v.  Hendry,  (1871)  43 
Ga.  556. 

Requiring  securities  to  be  enforced. — 

The  Minnesota  Act  of  March  8,  1860,  pro- 
viding that  creditors  whose  claims  were 
secured  shall  first  exhaust  the  securities 
before  bringing  suit  to  recover  the  debt, 
was  held  to  be  constitutional.*  But  the 
legislature,  while  it  may  prescribe  the 
order  in  which  the  remedies  shall  be  en- 
forced, cannot  impose  a  forfeiture  of  the 
security  as  a  penalty  for  bringing  suit 
before  enforcing  the  security;  and  the 
second  section  of  said  Act  imposing  such 
a  penalty  was  held  to  be  unconstitutional. 
Swift  t?.  Fletcher,  6  Minn.  650. 

Mode  of  suing  on  bonds. —  The  second 
section  of  the  Georgia  Act  of  1852  "to 
regulate  the  mode  of  suing  the  bonds  of 
executors,  administrators,  and  guardians," 
was  held  to  be  merely  remedial,  and 
therefore  it  could  constitutionally  apply 
to  cases  forwarded  on  bonds  made  before 
the  passage  of  the  Act.  Johnson  v. 
Koockogey,  (1857)  23  Ga.  183. 

Mode  of  service  of  process  on  corpora- 
tion.—  A  statute  which  prescribes  a  mode 
of  serving  judicial  process  upon  a  rail- 
road company  different  from  that  pro- 
vided for  in  its  charter  is  not  void  as 
impairing  the  obligation  of  a  contract. 
The  regulation  of  the  forms  of  administer- 
ing justice  by  the  courts  is  an  incident 
of  sovereignty.  The  surrender  of  this 
power  is  never  to  be  presumed.  Unless, 
therefore,  it  clearly  appears  to  have 
been  the  intention  of  the  legislature  to 
limit  its  power  of  bringing  the  corpora- 
tion before  its  judicial  tribunals  to  the 
particular  mode  mentioned  in  the  charter, 
the  subsequent  legislation  upon  that  sub- 
ject was  not  invalid.  Cairo,  etc.,  R.  Co. 
v.  Hecht,  (1877)  95  U.  S.  170,  24  U.  fc 
(L.  ed.)  423. 

Requiring  oath  of  allegiance  from  lit- 
igants.—  A  California  Act  which  required 
an  oath  of  allegiance  from  litigants  was 
held  to  operate  upon  the  remedy  alone, 
and  for  that  reason  not  to  impair  the 
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obligation  of  contracts.    Cohen  r.  Wright. 
(1863)   22  Gal.  297. 

Summary  remedy  given  after  injury. — 
An  Act  passed  after  an  injury  is  sus- 
tained giving  a  remedy  by  a  summary 
action  for  unauthorized  obstructions  was 
held  constitutional.  Bailey  r.  Phila- 
delphia, etc.,  R.  Co.,  (1846)  4  Harr. 
(Del.)   389. 

Coats.— In  Taylor  v.  Keeler,  (1862)  30 
Conn.  324,  it  was  held  that  an  Act  which 
provided  "  that  in  all  cases  in  which  the 
plaintiff  in  any  action  at  law  shall  re- 
cover only  nominal  damages,  the  court 
may  at  its  discretion  allow  costs  to  the 
plaintiff,  or  to  the  defendant,  or  to  neither 
party/'  applied  to  pending  actions. 

In  Todd  v.  Neal,  49  Ala.  266,  it  was 
held  that  an  Act  which  allowed  married 
women  to  take  an  appeal  without  giving 
security  for  costs,  as  applied  to  existing 
judgments^  was    not    unconstitutional. 

Levies. —  A  statute  of  Vermont  of  1850, 
pertinent  to  invalid  and  informal  levy, 
was  held  to  embrace  levies  made  before 
as  well  as  those  made  after  the  passage 
of  the  Act,  and  not  to  impair  the  obliga- 
tion of  contracts.  Pratt  v.  Jones,  (186%) 
25  Vt.  303. 

Writs  of  sd.  fa.  to  revive  dormant  judg- 
ments.—  A  North  Carolina  statute  which 
provided  that  no  scire  facias  should 
thereafter  be  issued  to  revive  a  dormant 
judgment,  and  every  scire  facias  then 
pending  in  court  should  be  dismissed  at 
the  cost  of  the  defendant,  was  held  to 
be  constitutional.  Parker  v.  Shannon- 
house,  (1867)  Phil.  L.  (N.  C.)  209. 

Sequestration. —  A  statute  entitled  "An 
Act  to  limit  and  regulate  sequestrations 
in  case  of  the  Erie  Canal  Company,"  was 
held  to  be  invalid  as  applied  to  the  case 
of   one  having  a  judgment   against  the 


company  founded  on  a  debt  contracted 
and  due  before  the  passage  of  the  Act, 
when  the  judgment  creditor  would  then 
have  been  entitled  to  sequestration  of  the 
property  of  the  defendants,  of  the  toils 
and  receipts  of  their  canal,  and  of  all 
their  goods,  chattels,  and  credits,  rents, 
issues,  and  profits.  Penrose  r.  Erie 
Canal  Co.,  (1867)  66  Pa.  St.  48.  See 
also  Reed  t>.  Penrose,  (1869)  2  Grant 
Cas.   (Pa.)   472. 

Surrender  of  property  as  a  full  discharge. 

—  So  much  of  the  15th  section  of  the 
Act  of  Georgia  of  1870  as  authorises  the 
defendant  to  elect  to  give  up  the  prop- 
erty in  his  possession  for  which  the  con- 
tract was  made,  in  full  discharge  of  his 
indebtedness,  impairs  the  obligation  of 
the  plaintiff's  contract,  and  is  unconstitu- 
tional add  void.  Abercrombie  t?.  Baxter, 
(1871)  44Ga.36. 

Criminal  statutes. —  Criminal  statutes 
leveled  against  Acts,  that  would  be  frauds 
without  such  criminal  enactments,  and 
intended  for  the  protection  of  the  rights 
of  the  citizen,  cannot  have  the  effect  of 
impairing  the  obligation  of  contracts. 
State  v.  Missouri  Guarantee  Sav.,  etc., 
Assoc.,  (1902)  167  Mo.  489,  67  S.  W.  215, 
90  Am.  St.  Rep.  426. 

Where  a  party  agrees  to  furnish  water 
to  a  city  or  the  inhabitants  thereof  by 
a  contract,  he  assumes  a  public  duty,  and 
we  are  of  opinion  that  a  wilful  violation 
or  neglect  of  a  public  duty,  although 
growing  out  of  contract,  may  be  declared 
a  misdemeanor  and  punishable  as  such, 
without  impairing  the  obligation  of  the 
contract,  nor  would  imprisonment  for  such 
a  violation  of  the  contract  be  imprison- 
ment for  debt.  Such  a  statute  would  not 
take  away  any  vested  right,  nor  deprive 
the  party  of  property  without  due  pro- 
cess of  law.  Crosby  v.  Montgomery, 
(1895)    108  Ala.  498,  18  So.  723. 


IX.  Jurisdiction  of  Federal  Courts 

1.  Existence  of  Contract  and  Question  of  Impairment.— It  is  the  duly 
of  a  federal  court  to  determine  for  itself  the  extent,  construction,  and 
validity  of  the  alleged  contract,  and  also  to  determine  whether,  as  con- 
strued by  that  court,  it  has  been  impaired  by  any  subsequent  state  legisla- 
tion to  which  effect  has  been  given  by  the  state  court. 


Houston,  etc.,  R.  Co.  l\  Texas,  (1900) 
177  U.  S.  77,  20  S.  Ct.  545,  44  U.  S. 
(L.  ed.)  673.  See  ako  the  following 
cases: 

United  States. —  Seton  Hall  College  t>. 
South  Orange,  (1916)  242  U.  S.  100,  37 
S.  Ct  54,  61  U,  S.   (L.  ed,)   170$  New 


York  Electric  Lines  Co.  v.  Empire  City 
Subway  Co.,  (1914)  236  U.  S.  17*,  35 
S.  Ct.  72,  59  U.  S.  (L.  ed.)  184;  Louisi- 
ana R.,  etc.,  Co.  v.  Behrman,  (1914)  235 
U.  S.  164,  35  S.  Ct.  62,  59  U.  S.  (L.  ed.) 
175;  Russell  v.  Sebastian,  (1914)  233 
U.  S.  195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.) 
912,    Ana.    Cm.    1914C    1282}    Atlantic 
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Coast  Line  R.  Qo.  t.  Goldsboro,  (1914) 
232  U.  S.  548,  34  S.  Ct.  364,  68  U.  S. 
(L.  ed.)  721;  Trimble  v.  Seattle,  (1914) 
231  U.  S.  683,  34  S.  Ct.  218,  58  U.  S. 
(L.  ed.)  436;  Grand  Trunk  Western  R. 
Co.  v.  South  Bend,  (1913)  227  U.  S. 
544,  33  S.  Ct.  303,  67  U.  S.  (L.  ed.)  633, 
44  L.  R.  A.  (N.  S.)  405;  Arkansas,  etc., 
R.  Oo.  v.  Louisiana,  etc.,  R.  Co.,  (1910) 
218  U.  S.  431,  31  S.  Ct.  56,  54  U.  9. 
(L.  ed.)  1097;  Great  Northern  R.  Co.  v. 
Minnesota,  (1910)  216  U.  S.  206,  30  8. 
Ct.  344,  64  U.  S.  (L.  ed.)  446;  Northern 
Pac.  R.  Co.  v.  Duluth,  (1908)  208  U.  S. 
583,  28  S.  Ct.  341,  52  U.  S.  (L.  ed.)  630; 
Jetton  v.  University  of  the  South,  (1908) 
208  U.  S.  489,  28  S.  Ct.  375,  62  U.  S. 
(L.  ed.)  584;  Sullivan  v.  Texas,  (1907) 
207  U.  S.  416,  28  S.  Ct.  215,  52  U.  S. 
(Iz  ed.)  274;  Tampa  Water  Works  Co. 
v.  Tampa,  (1905)  199  U.  S.  241,  26  S. 
Ct.  23,  50  U.  S.  (L.  ed.)  170;  Louisville, 
etc.,  R.  Co.  v.  Palmes,  (1883)  109  U.  S. 
256,  3  S.  Ct.  193,  27  U.  S.  (L.  ed.)  922; 
Memphis  Gas  Light -Co.  v.  Taxing  Dist., 
(1883)  109  U.  S.  399,  3  S.  Ct.  211,  27 
U.  S.  (L.  ed.)  976;  Civil  Rights  Cases, 
(1883)  109  U.  S.  12,  3  S.  Ct.  18,  27 
U.  S.  (L.  ed.)  835;  Wright  v.  Nagle, 
(1879)  101  U.  S.  791,  25  U.  S.  (L.  ed.) 
921;  Delmas  t?.  Merchants1  Mut.  Ins. 
Co.,  (1871)  14  Wall.  668,  20  U.  S.  (L. 
ed.)  757;  South  Carolina  v.  Port  Royal, 
etc.,  R.  Co.,  (1893)  56  Fed.  338;  Rogers 
v.  Alabama,  (1904)  192  U.  S.  230,  24 
S.  Ct.  257,  48  U.  S.  (L.  ed.)  417;  Citizens' 
Bank  v.  Parker,  (1904)  192  U.  S.  85, 
24  S.  Ct.  181,  48  U.  S.  (L.  ed.)  345; 
Capital  City  Light,  etc,  Co.  v.  Talla- 
hassee, (1902)  186  U.  S.  401,  22  S.  Ct. 
866,  46  U.  S.  (L.  ed.)  1219;  St.  Paul 
Gas  Light  Co.  v.  St.  Paul,  (1901)  181 
U.  S.  147,  22  S.  Ct.  575,  45  U.  S.  (L.  ed.) 
788;  Yazoo,  etc.,  R.  Co.  v.  Adams,  (1901) 
180  U.  6.  15,  21  S.  Ct.  240,  45  U.  8. 
(L.  ed.)  395;  Walsh  v.  Columbus,  etc, 
R.  Co.,  (1900)  176  U.  S.  475,  20  S.  Ct. 
393,  44  U.  S.  (L.  ed.)  548;  Citizens'  Sav. 
Rank  v.  Owensboro,  (1899)  173  U.  & 
644,  19  S.  Ct.  530,  571,  43  U.  S.  (L.  ed.) 
840,  affirming  in  part  (1897)  102  Ky. 
174,  39  S.  W.  1030,  44  L.  R.  A.  825; 
MoCullough  v.  Virginia,  (1898)  172  U.  S. 
122,  19  S.  Ct.  194,  43  U.  S.  (L.  ed.)  382; 
Chicago,  etc,  KT  Co.  v.  Nebraska,  (1898) 
170  U.  S.  68,  18  S.  Ct.  513,  42  U.  S. 
(L.  ed.)  948;  Douglas  v.  Kentucky, 
(1897)  168  U.  S.  502,  18  S.  Ct.  199,  4fi 
U.  S.  (L.  ed.)  553;  Mobile,  etc.,  R.  Co.  V. 
Tennessee,  (1894)  153  U.  S.  493,  14  8. 
Ct.  968,  38  U.  S.  (L.  ed.)  793;  Vicksburg, 
.  etc.,  R.  Co.  v,  Dennis,  (1886)  116  U.  S. 
667,  3  S.  Ct.  625,  29  U.  S.  (L.  ed.)  770; 
Birmingham  Waterworks  Co.  v.  Birming- 
ham, (1914)  211  Fed.  497;  Seattle,  etc., 
R.  Co.  v.  Seattle,  (1911)  190  Fed.  75. 

Alabama. —  McDonnell  v.  Alabama  Gold 


L.  Ins.  Co.,  (1888)  85  Ala.  401,  5  So.  401; 
Wilson  p.  Brown,  (1877)  58  Ala.  62. 

Arkansas. —  Robards  v.  Brown,  (1883) 
40  Ark.  423. 

California.—  Tuttle  v.  Block,  (1894) 
104  Cal.  443,  38  Pac.  109. 

tfeto  Jersey. —  State  Board  of  Assessors 
v.  Morris,  etc.,  R.  Co.,  (1886)  49  N.  J.  L. 
193,  7  Atl.  826. 

"Where  this  court  is  called  upon  in 
the  exercise  of  its  jurisdiction  to  decide 
whether  state  legislation  impairs  the  ob- 
ligation of  a  contract,  we  are  required  to 
determine  upon  our  independent  judgment 
these  questions:  (1)  Was  there  a  con- 
tract? (2)  If  so,  what  obligation  arose 
from  it?  (3)  Has  that  obligation  been 
impaired  by  subsequent  legislation?" 
Detroit  United  Railway  v.  Michigan, 
(1916)  242  U.  S.  238,  37  8.  Ct.  87,  61 
U.  S.  (L.  ed.)  268. 

Construction  of  statutes  and  constitu- 
tion by  state  court. —  While  it  is  the  gen- 
eral rule  to  accept  the  construction  placed 
by  the  courts  of  a  state  upon  its  statutes 
and  constitution,  yet  one  exception  to  this 
rule  is  recognized,  and  that  in  reference 
to  the  matter  of  contracts  alleged  to  have 
been  impaired.  McCullough  v.  Virginia, 
(1898)  172  U.  S.  109,  19  8.  Ct.  134,  43 
U.  S.  (L.  ed.)  382.  See  also  Butz  v.  Mus- 
catine, (1869.)  8  Wall.  582,  19  U.  S. 
(L.  ed.)  490;  Piqua  Branch  of  State  Bank 
v.  Knoop,  (1853)  16  How.  391,  14  U.  S. 
(L.  ed.)  977,  reversing  (1853)  1  Ohio  St. 
603,  overruUing  State  v.  Commercial 
Bank,  (1835)  7  Ohio  (pt.  i.)  126;  Jeffer- 
son Branch  Bank  t\  Skelly,  (1861)  1 
Black  443,  17  U.  S.  (L.  ed.)  173,  reversing 
(1859)  9  Ohio  St.  606;  Central  TniBt  Co. 
v.  Citizen's  St.  R.  Co.,  (1897)   82  Fed.  6. 

"  The  jurisdiction  of  this  court  does  not 
depend  upon  the  form  in  which  the  legis- 
lative action  is  expressed,  but  rather  upon 
its  practical  effect  and  operation  as  con- 
strued and  applied  by  the  state  court  of 
last  resort,  and  this  irrespective  of  the 
process  of  reasoning  by  which  the  de- 
cision is  reached,  or  the  precise  extent  to 
which  reliance  is  placed  upon  the  subse- 
quent legislation."  Detroit  United  Rail- 
way v.  Michigan,  (1916)  242  U.  S.  238, 
37  S.  Ct.  87,  61  U.  S.   (L.  ed.)   268. 

Where  the  state  constitution  necessarily 
becomes  a  part  of  a  contract  made  by  a 
state  legislature  which  is  said  to  be  im- 
paired by  subsequent  legislation,  the 
United  States  Supreme  Court  will  deter- 
mine for  itself  the  nature  and  extent  of 
the  constitutional  limitation  of  the  con- 
tract, independently  of  the  construction 
put  upon  the  same  by  the  Supreme  Court 
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of  the  state.  Northwestern  University  v. 
People,  (1878)  90  U.  S.  323,  25  U.  S. 
(L.  ed.)  387. 

Question  of  repeal  of  alleged  contract. — 
"  Where  a  contract  is  claimed  to  arise 
from  a  state  law,  and  it  is  held  below  that 
a  subsequent  statute  has  repealed  the  al- 
leged contract,  and  effect  is  thereby  given 
to  the  subsequent  law,  the  mere  question 
whether  the  alleged  contract  has  been  re- 
pealed by  the  subsequent  law  is  a  state 
and  not  a  federal  question.  In  such  a 
case  this  court  concerns  itself  not  with 
the  question  whether  the  state  law,  from 
which  the  contract  is  asserted  to  have 
arisen,  has  been  repealed,  but  proceeds  to 
determine  whether  the  repeal  was  void 
because  it  produced  an  impairment  of  the 
obligations  of  the  contract  within  the  pur- 
view of  the  Constitution  of  the  United 
States.  In  other  words,  where  the  state 
court  has  given  effect  to  a  subsequent  law, 
this  court  decides  whether  such  effect,  so 
given  by  the  state  court,  violates  the  Con- 
stitution of  the  United  States."  Northern 
Cent.  R.  Co.  v.  Maryland,  (1002)  187 
U.  S.  266,  23  S.  Ct.  62,  47  U.  S.  (L.  ed.) 
167. 

Lean  towards  construction  by  state 
court  in  case  of  doubt. —  When  the  juris- 
diction of  the  United  States  Supreme 
Court  is  invoked  because  of  the  asserted 
impairment  of  contract  rights  arising 
from  the  effect  given  to  subsequent  legis- 
lation, it  is  the  duty  of  the  court  to 
exercise  independent  judgment  as  to  the 
nature  and  scope  of  the  contract.  Never- 
theless, when  the  contract,  which  is  al- 
leged to  have  been  impaired,  arises  from 
a  state  statute,  for  the  sake  of  harmony 
and  to  avoid  confusion  the  federal  courts 
will  lean  towards  an  agreement  of  views 
with  the  state  courts,  if  the  question 
seems  to  them  balanced  with  doubt. 
Board  of  Liquidation  v.  Louisiana,  (1001) 
170  U.  S.  622,  21  S.  Ct.  263,  45  U.  S. 
(L.  ed.)  347,  affirming  (1800)  51  La.  Ann. 
1840,  24  So.  700.  See  also  Seton  Hall 
College  v.  South  Orange,  (1016)  242  U.  S. 
100,  37  S.  Ct.  54,  61U.  S.  (L.  ed.)  170; 
Interborough  Rapid  Transit  Co.  v.  Sohmer, 
(1015)  237  U.  S.  276,  36  S.  Ct.  540,  50 
U.  S.  (L.  ed.)  051;  Murray  t?.  Pocatello, 
(1012)  226  U.  S.  318,  33  S.  Ct.  107,  67 
U.  S.  (L.  ed.)  230;  Mead  v.  Portland, 
(1006)  200  U.  S.  148,  26  S.  Ct.  171, 
5j>  U.  S.  (L.  ed.).  413;  Tampa  Water- 
works Co.  t\  Tampa,  (1005)  100  U.  S. 
241,  26  S.  Ct.  23,  50  U.  S.  (L.  ed.)  170; 
Burgess  v.  Seligman,  (1882)  107  U.  S. 
20,  2;S.  Ct.  10,  27  U.  S.  (L.  ed.)  350; 
Stearns  t>,  Minnesota,  (1000)  170  U.  S. 
233,  21  S.  Ct.  73,  45  U.  S.  (L.  ed.)  162, 
reversing  (1808)  72  Minn.  200,  75  N.  W. 
210,  followed  in  Duluth,  etc.,  R.  Co.  v. 
St.  Louis  County,  (1000)  170  U.  S.  302, 
21  S.  Ct,  124,  45  U.  S.  (L..  ed.)  .  201, 
reversing  ^1800)   77  Minn.  433,  80  N.  W. 


626;  Freeport  Water  Co.  v.  Freeport, 
(1001)  180  U.  S.  505,  21  S.  Ct.  403,  45 
U.  S.  (L.  ed.)  670;  Bancroft  r.  Wicomico 
County,  (1003)  121  Fed.  881. 

The  opinion  of  the  highest  court  of  a 
state  that  a  state  statute  denies  authority 
to  municipal  corporations  to  make  con- 
tracts concluding  the  state  from  the  future 
exercise  of  its  legislative  power  to  fix  the 
rates  which  may  be  charged  by  public 
service  corporations,  will  be  followed  by 
the  United  States  Supreme  Court.  Mil- 
waukee Electric  R.,  etc.,  Co.  v.  Railroad 
Commission,  (1015)  238  U.  S.  174,  35 
S.  Ct.  820,  50  U.  S.  (L.  ed.)  1254.  See 
also  Southern  Wisconsin  R.  Co.  t>.  Madi- 
son, (1016)  240  U.  S.  457,  36  S.  Ct.  400, 
60  U.  S.  (L.  ed.)  730. 

"Although  this  case  involves  the  ques- 
tion of  an  impairment  of  an  alleged  con-. 
tract  by  subsequent  legislation,  and  we 
are  not  therefore  bound  by  the  construc- 
tion which  the  state  court  places  upon  the 
statutes  of  the  state  which  are  involved 
in  such  an  inquiry,  yet,  as  the  true  con- 
struction of  the  particular  statute  is  not 
free  from  doubt,  considering  the  former 
legislation  of  the  state  upon  the  same 
subject,  we  feel  that  we  snail  best  per- 
form our  duty  in  such  case  by  following 
the  decision  of  the  state  court  upon  the 
precise  question,  although  doubts  as  to  its 
correctness  may  have  been  uttered  by  the 
same  court  in  some  subsequent  case." 
Waggoner  t>.  Flack,  (1003)  188  U.  S.  600, 
23  S.  Ct.  345,  47  U.  S.  (L.  ed.)  609, 
affirming  (1890)  21  Tex.  Civ.  App.  440, 
52  S.  W.  584.  See  also  Wilson  v. 
Standefer,  (1002)  184  U.  S.  411,  22  S.  Ct. 
384,  46  U.  S.  (L.  ed.)  612,  affirming  (Tex. 
Civ.  App.  1000)   55  S.  W.  1135. 

Law  as  declared  at  time  contract  made. 
—  It  is  the  duty  of  the  federal  courts,  in 
all  cases  within  their  jurisdiction,  depend- 
ing on  local  law,  to  administer  that  law, 
so  far  as  it  affects  contract  rights  and 
obligations,  as  it  was  judicially  declared 
to  be  by  the  highest  court  of  the  state  at 
the  time  such  obligations  were  incurred 
or  such  rights  accrued.  Taylor  v.  Ypsi- 
lanti,  (1881)  105  U.  S.  71,  26  U.  S. 
(L.  ed.)  1008.  See  also  Ennis  Water- 
works r.  Ennis,  (1014)  233  U.  S.  658,  34 
a  Ct.  767,  68  U.  8.  (L.  ed.)  1130;  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones, 
(1004)  103  U.  S.  532,  24  S.  Ct.  576,  48 
U.  S.  (L.  ed.)  778;  Freeport  Water  Co. 
v.  Freeport,  (1001)  180  U.  S.  587,  21 
S.  Ct.  493,  45  U.  S.  (L.  ed.)  670;  Gulf, 
etc.,  R.  Co.  t>.  Hewes,  (1001)  183  U.  S. . 
68,  22  S.  Ct.  26,  46  U.  S.  (L.  ed.)  87; 
Warburton  t\  White,  (1010)  176  U.  S. 
484,  20  S.  Ct.  404,  44  U.  S.  (L.  ed.)  555; 
Young  v.  Clarendon  Tp.,  (1880)  132  U.  S. 
340,  10  S.  Ct.  107,  33  U.  S.  (L.  ed.)  356; 
Burgess  v.  Seligman,  (1883)  107  U.  S.  20, 
2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  339. 
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"  It  is  in  order  to  uphold  the  provision 
of  the  Federal  Constitution  that  no  State 
shall  pass  a  law  impairing  the  obligation 
of  a  contract  that  this  duty  of  independ- 
ent judgment  is  cast  upon  this  court.  But 
here  the  Supreme  Court  of  the  State  has 
ruled  in  favor  of  the  continued  existence 
of  a  corporation  and  the  applicability  of 
certain  statutes,  and  when  upon  the  face 
of  such  statutes  a  valid  contract  appears 
we  accept  the  ruling  that  the  statutes 
are  valid  and  applicable  enactments.  In 
other  words,  the  Supreme  Court  of  the 
State  having  sustained  the  validity  of  a 
statute  from  which  a  contract  is  claimed, 
this  court  follows  that  decision,  and  starts 
with  the  question,  what  contract  is  shown 
by  statute? "  Powers  v.  Detroit,  etc.,  R. 
Co.,  (1906)  201  U.  S.  543,  26  S.  Ct.  556, 
50  U.  S.  (L.  ed.)   860. 

The  Supreme  Court  of  the  United  States 
cannot  take  jurisdiction  of  a  writ  of  error 
to  a  state  court  under  an  allegation  that 
a  contract  has  been  impaired  by  a  decision 
of  that  court  that  certain  bonds  were  un- 
authorized and  void  when  it  appears  that 
the  state  court  has  done  nothing  more 
than  to  construe  its  own  constitution  and 
statutes  existing  at  the  time  when  the 
bonds  were  issued,  there  being  no  subse- 
quent legislation  touching  the  subject. 
a  We  are  therefore  bound  by  the  decision 
of  the  state  court  in  regard  to  the  mean- 
ing of  the  constitution  and  laws  of  its  own 
'state,  and  its  decision  upon  such  a  state 
of  facts  raises  no  federal  question.  Other 
principles  obtain  when  the  writ  of  error 
is  to  a  federal  court.'  Turner  v.  Wilkes 
County,  (1890)  173  U.  S.  463,  19  S.  Ct. 
464,  43  U.  S.  (L.  ed.)  768. 


In  determining  whether  effect  has  been 
given  to  the  later  statute,  this  court  is 
not  limited  to  the  mere  consideration  of 
the  language  of  the  opinion  of  the  state 
court.  Louisiana  R.,  etc.,  Co.  t\  Behrman, 
(1914)  235  U.  S.  164,  35  S.  Ct.  62,  59 
U.  S.   (L.  ed.)   175. 

"  Previous  decisions  of  this  court  have 
settled  the  proposition  that  whether  such 
exemption  has  been  in  fact  repealed  by  a 
subsequent  state  statute  is  a  question  of 
state  law  in  which  the  decisions  of  the 
highest  courts  of  the  State,  in  the  absence 
of  a  contract,  are  binding;  and  that  it  is 
only  where  the  exemption  is  irrepealable, 
thus  constituting  a  contract,  that  it  be- 
comes the  duty  of  this  court  to  decide  for 
itself  whether  the  subsequent  act  did  or 
did  not  impair  the  obligation  of  the  con- 
tract." Wicomico  County  v.  Bancroft, 
(1906)  203  U.  S.  112,  27  S.  Ct.  21,  51 
U.  S.  (L.  ed.)  112.  See  also  Mercantile 
Trust,  etc.,  Co.  t>.  Columbus,  (1906)  203 
U.  S.  311,  27  S.  Ct.  '83,  51  U.  S.  (L.  ed.) 
198. 

Whether  binding  on  the  legislature.— 
The  opinion  of  the  highest  court  of  a  state 
that  a  state  statute  denies  authority  to 
municipal  corporations  to  make  contracts 
concluding  the  state  from  the  future  ex- 
ercise of  its  legislative  power  to  fix  the 
rates  which  may  be  charged  by  public 
service  corporations,  will  be  followed  by 
the  United  States  Supreme  Court.  Mil- 
waukee Electric  R.,  etc.,  Co.  v.  Railroad 
Commission,  (1915)  238  U.  S.  174,  35 
S.  Ct.  820,  59  U.  S.  (L.  ed.)  1254. 


2.  Jurisdiction  in  Equity. —  "  Respecting  the  contention  that  the  case 
presented  by  the  record  was  not  within  the  jurisdiction  of  a  court  of  equity, 
it  suffices  to  say  that,  in  view  of  the  controversies,  confusion,  risks,  and 
multiplicity  of  suits  which  would  necessarily  have  been  occasioned  by  the 
resistance  of  the  complainant  to  the  enforcement  of  the  ordinance,  and  in 
view  of  the  public  interests  and  the  vast  number  of  people  to  be  affected, 
the  case  was  one  within  the  jurisdiction  of  a  court  of  equity.  This  conclu- 
sion is,  we  think,  besides,  inevitable,  when  it  is  borne  in  mind  that  the  ordi- 
nance in  question  did  not  purport  to  reduce  rates  of  fare  upon  the  consoli- 
dated line,  but  was  made  operative  alone  upon  a  section  of  that  line,  and, 
therefore,  necessarily,  would  have  engendered  the  enforcement  of  two  rates 
of  fare  over  the  same  line,  leading  to  consequences  dangerous  to  the  public 
interest,  peace,  and  tranquillity,  the  extent  of  which  it  would  be  difficult 
in  advance  to  perceive." 
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Cleveland  v.  Cleveland  City  R.  Co., 
(1904)  194  U.  S.  531,  24  S.  Ct.  756, 
48  U.  S.  (L.  ed.)    1102. 

While  a  court  may  enjoin  the  enforce- 
ment of  an  ordinance  the  operation  of 
which  would  impair  the  obligation  of  a 


contract,  it  is  without  power  to  en  join 
the  enactment  of  such  an  ordinance  as  this 
is '  the  exercise  of  a  legislative  function 
which  the  judiciary  cannot  restrain.  Mis- 
souri, etc.,  R.  Co.  r.  Olathe,  (1907)  156 
Fed.  624. 


X.  Who  May  Invoke  Constitutional  Question 

1.  In  General. —  Where  the  legal  or  equitable  rights  of  a  party  are  not  in 
any  way  touched  and  he  is  in  no  way  injured,  he  cannot  be  heard  to  com- 
plain of  the  impairment  of  the  obligation  of  his  contract,  as  a  mere  abstract 
proposition. 


Hooker  v.  Burr,  (1904)   194  U.  S.  422, 

24  S.  Ct.  706,  48  U.  S.  (L.  ed.)  1046.    Sea 
also  the  following  cases : 

United  States. —  Phinney  v.  Sheppard, 
etc.,  Hospital,  (1900)  177  U.  8.  170,  20 
S.  Ct.  573,  44  U.  8.  (L.  ed.)  720,  affirming 
(1898)  88  Md.  633,  42  Atl.  58;  Walsh  v. 
Columbus,  etc.,  R.  Co.,  ( 1900)  176  U.  S. 
479,  20  S.  Ct.  393,  44  U.  S.  (L.  ed.)  548; 
Vought  v.  Columbus,  etc.,  R.  Co.,  (1900) 
176  U.  S.  481,  20  S.  Ct.  398,  44  U.  S. 
(L.  ed.)  554,  affirming  (1898)  58  Ohio  St. 
123,  50  N.  £.  442;  Williams  r.  Eggleston, 
(1898)  170  U.  S.  309,  18  S.  Ct.  617,  42 
U.  8.  (L.  ed.)  1047;  Hagar  v.  Reclamation 
Dist.  No  108,  (1884)  111  U.  S.  701,  4 
S.  Ct.  663,  28  U.  S.  (L.  ed.)  569;  Wil- 
liams v.   Hagood,    (1878)    98   U.   S.   74, 

25  U.  S.  (L.  ed.)  51. 

Louisiana, —  Moore  v.  New  Orleans, 
(1880)  32  La.  Ann.  726;  New  Orleans 
Canal,  etc.,  Co.  v.  New  Orleans,  (1857) 
12  La.  Ann.  364. 

Maryland. —  Joesting  r.  Baltimore, 
(1903)  97  Md.  589,  55  Atl.  456. 

New  York. —  People  r.  Brooklyn,  etc., 
R.  Co.,  (1882)  89  N.  Y.  75. 

In  Board  of  Liquidation  v.  Louisiana, 
(1901)  179  U.  S.  622,  21  S.  Ct.  263,  45 
U.  S.  (L.  ed.)  347,  affirming  (1899)  51 
La.  Ann.  1849,  26  So.  679,  the  contention, 
that  as  public  bodies  charged  with  the 
performance  of  ministerial  duties,  both 
the  Board  of  Liquidation  and  the  Drain- 
age Commission  of  New  Orleans  had  not 
the  capacity  to  plead  that  the  provisions 
of  the  state  constitution  impaired  the  ob- 

.  ligation  of  contracts  in  violation  of  the 
constitutional  provision,  was  held  fore- 
closed by  the  decision  of  the  state  court 
below.  In  that  court  the  want  of  capacity 
in  both  the  bodies  to  urge  the  defenses  in 
question  was  expressly  put  at  issue,  and 
was  directly  passed  on,  the  court  holding 
that  under  the  statutes  of  Louisiana  both 
the  bodies  occupied  such  a  fiduciary  rela- 

stion  as  to  empower  them  to  assert  that 


the  enforcement  of  the  provisions  of  the 
state  constitution  would  impair  the  ob- 
ligation of  the  contracts  entered  into  on 
the  faith  of  the  collection  and  application 
of  the  one  per  cent,  tax  and  of  the  surplus 
arising  therefrom.  Without  implying  that 
the  reasoning  by  which  this  conclusion 
was  deduced  would  command  approval  if 
the  court  were  considering  the  matter  as 
one  of  original  impression,  and  without 
pausing  to  note  the  ulterior  consequences 
which  might  possibly  arise  from  the  rul- 
ing of  the  court  below  on  the  subject, 
the  Supreme  Court  of  the  United  States 
adopted  and  followed  the  decision  as  the 
construction  put  by  the  Supreme  Court  of  • 
Louisiana  on  the  statutes  of  that  state  in 
a  matter  of  local  and  non-federal  concern. 

A  county  court  which  has  incurred  in- 
debtedness under  legislative  sanction  is 
not  the  party  who  can  raise  the  question 
of  the  constitutionality  of  a  statute  so 
limiting  its  power  of  taxation  as  to  im- 
pair its  power  to  redeem  its  obligations. 
State  v.  Braxton  County  Court,  ( 1906) 
60  W.  Va.  339,  55  S.  E.  382,  affirmed 
Braxton  County  Court  v.  Dillon,  (1908) 
208  U.  S.  192,  28  S.  Ct.  275,  52  U.  S. 
(L.  ed.)    450. 

A  holder  of  tax-receivable  coupons,  who 
is  not  a  taxpayer,  cannot  maintain  a 
bill  in  equity  against  state  officers  for 
an  injunction  restraining  the  defendants 
from  refusing  to  accept  the  coupons  in 
payment  of  taxes  due  by  any  taxpayer 
to  the  state.  Marye  v.  Parsons,  (1885) 
114  U.  S.  325,  5  6.  Ct.  932,  962,  29  U.  S. 
(L.  ed.)  205,  reversing  (1885)  23  Fed. 
113. 

A  court  of  equity  cannot  enjoin  the  en- 
forcement of  a  municipal  ordinance  which 
it  is  alleged  will  impair  the  obligation 
of  a  contract,  at  the  suit  of  one  who  has 
only  an  indirect  interest  therein.  Davis, 
etc.,  Mfg.  Co.  v.  Los  Angeles,  (1903) 
189  U.  S.  219,  23  S.  Ct.  498,  47  U.  a 
(L.  ed.)    778. 
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2.  Waiver  of  Unconstitutionality. — A  party  may,  by  his  own  act  or  con- 
duct, preclude  himself  from  insisting  upon  the  constitutional  objection  to  a 
statute  in  respect  to  the  impairment  of  the  obligation  of  his  contract. 


Lewis  v.  American  Sat.,  etc.,  Assoc., 
(1898)  98  Wis.  203,  73  N.  W.  793,  39 
L.  B.  A.  559.  See  also  McKlnney  e.  Car- 
roll, (1827)  5  T.  B.  Mon.  (Ky.)  96. 

It  is  competent  for  the  shareholders  of 
a  corporation  to  waive  the  protection  of 
the  Constitution,  and  by  their  assent  to, 
or  acceptance  of,  the  provisions  of  a  stat- 
ute amending  the  charter  of  the  cor- 
poration, they  render  it  valid  though 
otherwise  it  would  be  invalid.  State  v. 
Montgomery  Light  Co.,  (1893)  102  Ala. 
594,  15  So.  347,  wherein  the  court  said: 


''These  contract  clauses  are  intended 
alone  for  the  protection  of  the  private 
rights  of  contracting  parties.  No  prin- 
ciple or  element  of  public  state  policy  is 
intended  to  be  conserved  by  them.  A  per- 
son, the  terms  of  whose  contract  would 
be  materiaUy  changed  by  the  enforcement 
of  a  given  legislative  enactment,  may 
conceive  the  change  beneficial  to  him  and 
waive  the  unconstitutionality  of  the  Act; 
and  in  such  case  it  would  become  no  one, 
not  even  the  state  itself,  to  interfere  and 
allege  it.  The  courts  will  not  suffer  such 
interference." 


ARTICLE  I,  SECTION  10 

"  No  state  shall,  without  the  consent  of  the  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws:  and  the  net  produce  of  all 
duties  and  imposts,  laid  by  any  state  on  imports  or  exports,  shall 
be  for  the  use  of  the  treasury  of  the  United  States ;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  the  Congress." 

I.  What  Are  "  Imports  "  and  "  Exports,"  1146. 

1.  Articles  Imported  from  or  Exported  to  Foreign  Countries,  1146. 

2.  Applicable  Only  to  Property,  1147. 

II.  When  Goods  Lose  Character  as  Imports  or  Domestic  Character, 
1148. 

III.  Power  op  State  to  Tax,  1149. 

1.  In  General,  1149. 

2.  As  Part  of  General  Mass  of  Property,  1151. 

3.  Tax  on  Money  and  Notes  Proceeds  of  Sale  of  Imports,  1151. 

4.  Pilot  Laws,  1151. 

5.  Harbor  Master  and  Wardens9  Fees,  1152. 

6.  Tax  on  Sale  of  Imported  Goods,  1152. 

7.  Wharfage  Charges,  1153. 

8.  Tolls  Charged  for  River  Improvements,  1153. 

9.  Franchise  Tax  on  Corporation  Dealing  in  Imported  Goods,  1153. 

10.  Franchise  Tax  on  Foreign  Corporations,  1153. 

11.  Tax  on  Premium  for  Insurance  upon  Imports,  1153. 

12.  Stamp  Tax  on  Bill  of  Exchange,  1154. 

13.  Stamp  Tax  on  Bill  of  Lading,  1154. 

14.  Tax  on  Foreign  Warehouse  Receipt,  1154. 

15.  Manufacture  and  Sale  of  Intoxicating  Liquors,  1154. 

16.  Taxation  of  Capital  Invested  in  Exports,  1155. 

17.  Taxation  of  Property  Undergoing  Finishing  Process,  1155. 

18.  Tax  on  Legacy  Payable  to  Nonresident,  1155. 

IV.  Inspection  Laws,  1156. 

1.  In  General,  1156. 

2.  Apply  to  Articles  Imported,  1156. 

3.  Inspection  Fees,  1157. 

I.  What  Are  "  Imports  "  and  "  Exports  " 

1.  Articles  Imported  from  or  Exported  to  Foreign  Countries. —  The 

words  "  imports  and  exports  "  apply  only  to  articles  imported  from  or 
exported  to  foreign  countries. 

[1146] 
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Patapsco  Guano  v.  Board  of  Agricul- 
ture, (1898)  171  U.  S.  360,  18  S.  Ct.  862, 
43  U.  S.  (L.  ed.)  191,  affirming  (1892) 
52  Fed.  690.    See  also  the  following  cases: 

United  States. —  McLean  v.  Denver,  etc., 
R.  Co.,  (1906)  203  U.  S.  38,  27  S.  Ct.  1, 
51  U.  8.  (L.  ed.)  78;  In  re  Rudolph, 
(1880)  2  Fed.  66. 

M anjland.—  Foote  r.  Stanley,  (1911) 
117  Md.  335,  82  Atl.  380. 

M ichigan.--  People  v.  Walling,  (1884) 
63  Mich.  270,  18  N.  W.  807. 

Minnesota. —  State  v.  Bartles  Oil  Co., 
(1916)  132  Minn.  138,  156  N.  W.  1035, 
L.  R.  A.  1912D  193. 

Missouri. —  State  v.  Bizman,  (1901) 
162  Mo.  39,  62  S.  W.  828. 

Washington. —  Standard  Oil  Co.  t>. 
Graves,  (1917)  94  Wash.  291,  162  Pac. 
558. 

To  constitute  an  import,  within  the 
meaning  of  that  term,  as  it  is  employed 
in  the  Constitution,  three  things  are  in- 
dispensable: first,  the  commodity  must  be 
brought  from  abroad,  pursuant  to  the  laws 
of  Congress,  regulating  commerce  with 
foreign  nations;  secondly,  it  must  be 
brought  within  the  limits  of  some  Dort  of 
entry;  and,  lastly,  it  must  be  subject  to 
the  payment  of  an  impost,  or  duty,  to  the 
federal  government,  for  the  privilege  of 
introducing  it  into  the  country.  State  t\ 
Pinckney,  (1857)  10  Rich.  L.  (S.  C.)  486. 

Goods  transported  from  one  state  to 
another  are  not  imports  or  exports  within 
the  meaning  of  this  clause.  Coe  v.  Errol, 
(1886)  116  U.  S.  527,  6  S.  Ct.  475,  29 
U.  S.  (L.  ed.)  715,  affirming  (1882)  62 
N.  H.  303.    See  also  the  following  cases: 

United  States. —  Pittsburg,  etc.,  Coal 
Co.  v.  Bates,  (1895)  156  U.  S.  587,  15 
S.  Ct.  415,  39  U.  S.  (L.  ed.)  644;  Ameri- 
can Steel,  etc.,  Co.  v.  Speed,  (1903)  192 
U.  S.  520,  24  S.  Ct.  366,  48  U.  S.  (L.  ed.) 
538,  affirming  (1903)  110  Tenn.  524,  75 
S.  W.  1037,  100  Am.  St.  Rep.  814;  Brown 
v.  Houston,  (1885)  114  U.  S.  622,  5  S.  Ct. 
1091,  29  U.  S.  (L.  ed.)  257;  State  Tax  on 
Railway  Gross  Receipts,  (1872)   15  Wall. 


284,  21  U.  S.  (L.  ed.)  164;  Woodruff  * 
Parham,  (1868)  8  Wall.  123,  19  U.  8. 
(L.  ed.)  382;  Preston  v.  Finley,  (1896) 
72  Fed.  859. 

Louisiana. — State  v.  Pittsburg,  etc., 
Coal  Co.,  (1889)  41  La.  Ann.  466,  j6  So. 
220. 

North  .Carolina. —  State  v.  Norris, 
(1878)  78  N.  C.  446. 

South  Carolina. —  State  v.  Charleston, 
(1857)  10  Rich.  L.  245. 

But  see  American  Fertilizer  Co.  v. 
Board  of  Agriculture,  (1890)  43  Fed.  611; 
State  I?.  Kennedy,  (1867)  19  La.  Ann.  427. 

"A  casual  remark,  however,  made  by 
Chief  Justice  Marshall  in  that  case 
[Brown  v.  Maryland,  (1827)  12  Wheat. 
(U.  S.)  419],  that  'we  suppose  the  prin- 
ciples laid  down  in  this  case  to  apply 
equally  to  importations  from  a  sister 
state,'  was  subsequently  considered  in 
Woodruff  v.  Parham,  (1868)  8  Wall. 
(U.  S.)  123,  and  was  held  to  have  no 
application  to  commerce  between  the 
states,  the  court  deciding  that  the  term 
'import,'  as  used  in  that  clause  which 
declares  that  'no  state  shall  levy  any 
imposts  or  duties  on  imports  or  exports,' 
did  not  refer  to  articles  imported  from 
one  state  into  another,  but  only  to  ar- 
ticles imported  from  foreign  countries  into 
the  United  States.  In  that  case  an  ordi- 
nance of  the  city  of  Mobile,  authorizing 
a  tax  upon  sales  at  auctions,  was  held  to 
be  applicable  to  products  of  states  other 
than  Alabama,  although  the  articles  were 
sold  in  the  original  and  unbroken  pack- 
ages." Austin  v.  Tennessee,  (1900)  179 
U.  S.  351,  21  S.  Ct.  132,  38  U.  S.  (L.  ed.) 
224. 

Coal  brought  from  another  state  for' 
sale  can  legally  be  taxed  by  the  state  into 
which  it  is  brought,  and  the  tax  thus 
levied  upon  it  is  not  obnoxious  to  this 
clause.  Brown  v.  Houston,  (1881)  33  La. 
Ann.  843. 

Slaves  brought  from  another  state  are 
not  "imports"  in  the  sense  of  the  Con- 
stitution. State  v.  Charleston,  (1857T  10 
Rich.  L.  (S.  C.)  247. 


2.  Applicable  Only  to  Property.— The  words  "  imports  and  exports  " 
are  applicable  only  to  property,  and  not  to  passengers  arriving  in  the 
United  States. 


New  York  v.  Compagnie  Generate  Trans- 
atlantique,  (1882)  107  U.  S.  61,  2  S.  Ct. 
87,  27  U.  S.  (L.  ed.)  383,  affirming  (1882) 
10  Fed.  357.  See  also  People  v.  Pacific 
Mail  Steam-ship  Co.,  (1883)   16  Fed.  344. 


The  remains  of  deceased  persons  are  not 
"  exports  "  within  the  meaning  of  the  term 
as  used  in  the  Constitution.  The  term 
refers  only  to  those  things  which  are  prop- 
erty.    There  is  no  property  in  any  just 
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sense  in  the  dead  body  of  a  human  being. 
In  re  Wong  Yung  Quy,  (1880)  2  Fed.  631, 
holding  that  a  California  statute,  entitled 
"An  Act  to  protect  public  health  from 
infection,  caused  by  exhumation  and  re- 
moval of  the  remains  of  deceased  persons," 
providing  that  "it  shall  be  unlawful  to 
disinter  or  exhume  from  a  grave,  vault, 
or  other  burial  place,  the  body  or  remains 
of  any  deceased  person,  unless  the  person 
or  persons  so  doing  shall  first  obtain  from 
the  board  of  health,  health  officer,  mayor, 
or  other  head  of  the  municipal  govern- 
ment of  the  city,  town,  or  city  and  county 
where  the  same  are  deposited,  a  permit 
for  said  purpose,"  for  which  permit  the 


sum  of  ten  dollars  is  to  be  paid,  does  not 
violate  this  provision. 

Passenger  tax. —  A  state  statute  im- 
posing a  capitation  tax  upon  passengers 
for  the  privilege  of  leaving  the  slate  or 
passing  through  it  by  the  ordinary  mode 
of  passenger  travel  does  not  violate  this 
provision.  A  citizen  of  the  United  States 
traveling  from  one  part  of  the  Union  to 
another  cannot  be  called  an  export.  But, 
as  the  operation  of  such  a  statute  would 
embarrass  the  operations  of  the  national 
government,  it  is  void.  Crandall  r.  Ne- 
vada, (1867)  6  Wall.  40,  18  U.  S.  (L.  ed.) 
745,  reversing  Ew  p.  Crandall,  (1865)  1 
Nev.  294. 


n.  When  Goods  Lose  Character  as  Imports  or  Domestic  Character 

Goods  imported  do  not  lose  their  character  as  imports  and  become  incor- 
porated into  the  mass  of  property  of  the  state  until  they  have  passed  from 
the  control  of  the  importer  or  been  broken  up  by  him  from  the  original 
cases. 


Low  v.  Austin,  (1871)  13  Wall.  33, 
20  U.  S.  (L.  ed.)  517.  See  also  the  fol- 
lowing cases: 

United  States. —  Brown  v.  Maryland, 
(1827)  12  Wheat.  441,  6  U.  S.  (L.  ed.) 
679. 

Mississippi. —  Harrison  V.  Vicksburg, 
(1844)   3  Smed.  &  M.  586. 

New  Jersey. —  Gerdan  v.  Davis,  (1901) 
67  N.  J.  L.  89,  50  Atl.  586. 

Original  package. —  A  box,  case,  or  bale 
in  which  separate  parcels  or  bundles  of 
imported  goods  have  been  placed  by  the 
foreign  seller,  manufacturer,  or  packer, 
should  be  regarded  as  the  original  pack- 
age, and  upon  the  opening  of  such  box, 
tale,  or  case  for  the  purpose  of  using  or 
exposing  to  sale  such  separate  parcels  or 
bundles,  each  parcel  or  bundle  loses  its 
distinctive  character  as  an  import  and 
becomes  a  part  of  the  general  mass  of 
property  in  the  state,  subject  to  local 
taxation.  May  v.  New  Orleans,  (1900) 
178  U.  S.  602,  20  S.  Ct.  976,  44  U.  S. 
(L.  ed.)  1165,  affirming  (1899)  61  La. 
Ann.  1064,  25  So.  959. 

An  import  ceases,  in  the  constitutional 
sense,  to  be  an  import  the  moment  the 
importer  becomes  the  vender,  and  sells  the 
article  disengaged  from  the  commercial 
regulations  of  the  United  States.  In  the 
hands  of  the  retailer  or  distributor  it  is 
an  article  of  internal  trade  and  commerce 
of  the  state  —  a  trade  or  commerce  which 
none  but  state  legislation  can  protect 
or  regulate,  and  which  necessarily  falls 
peculiarly  under  the  police  of  every  com- 
munity.   State  v.  Peckham,  (1838)  3 R.I. 


296.  See  also  McOuinness  v.  Bligh,  ( 1874) 
11  R.  I.  97. 

Hie  term  "imports,"  in  the  Constitu- 
tion, means  not  only  the  "  act  of  importa- 
tion," but  the  "articles  imported -,  but 
in  the  latter  sense  the  exemption  from 
taxation  continues  only  until  the  first 
wholesale  disposition  of  them.  After  such 
disposition,  or  after  the  packages  are 
broken  up  and  the  goods  appropriated  to 
private  use  or  offered  for  sale  at  retail, 
or  in  any  peculiar  maimer,  they  cease  to 
be  imports,  "  articles  imported,"  within 
the  meaning  of  the  Constitution.  They 
then  become  the  subjects  of  state  taxation, 
in  all  its  modifications,  either  on  the 
value  or  on  the  sale,  as  other  property 
may  be  taxed.  Wynne  v.  Wright,  (1834) 
1  T>ev.  &  B.  L.  (N.  C.)  23.  See  also 
Cowles  v.  Brittain,  (1822)  2  Hawks 
(N.  C.)  204. 

Sale  by  consignee. —  The  Bay  of  Mobile 
is  a  part  of  the  port  of  Mobile,  and 
vessels  anchor  twenty-five  miles  below  the 
city  and  are  unladen  there  upon  lighters 
which  bring  their  cargoes  to  the  town. 
Those  coming  from  Great  Britain  fre- 
quently bring  a  cargo  of  salt,  and  cargoes 
of  this  kind  are  generally  sold  in  advance 
of  their  arrival  or  as  soon  as  they  reach 
the  bay,  before  bulk  is  broken  or  they  are 
unloaded.  In  this  state  of  commercial 
practice  a  merchant  was  in  the  habit  of 
buying  and  selling  salt  thus  imported. 
His  custom  was  to  purchase  the  entire 
cargo,  which  came  in  sacks,  before  the 
goods  were  entered  at  the  custom  house, 
and  usually  before  the  arrival  of  the  ves- 
sel, or  while  it  was  in  the  lower  bay. 
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When  it  arrived  in  the  lower  bay  he  fur- 
nished his  own  lighters,  and  took  the 
cargo  from  off  the  vessel.  Until  the  time 
of  such  delivery  the  risk  remained  in  the 
shippers.  The  consignees  made  the  en- 
tries, presented  the  invoices  and  bills  of 
lading,  made  the  necessary  deposit  of  coin 
for  the  estimated  amount  of  the  duties, 
and  procured  the  permits;  and  when  the 
duties  were  finally  liquidated  as  required 
by  law  and  the  regulations  of  the  treas- 
ury department,  they  adjusted  and  paid 


the  balance.  When  he  sold  the  salt  he 
sold  it  in  the  original  packages,  to  traders, 
in  large  quantities,  and  for  resale.  It 
was  held  that  such  purchases  did  not  con- 
stitute the  purchaser  an  importer,  and 
that  the  goods  so  purchased  and  sold  by 
him,  though  in  the  original  packages, 
might  be  properly  subjected  to  taxation 
by  the  municipal  corporation.  Waring  v. 
Mobile,  (1868)  8  Wall.  110,  19  U. .  S. 
(L.  ed.)  342,  affirming  Mobile  v.  Waring, 
(1867)  41  Ala.  130. 


Goods  intended  for  export. —  Logs,  the  property  and  in  possession  of  per- 
sons engaged  exclusively  in  exporting  timber  to  foreign  countries,  pur- 
chased from  citizens  of  the  state  for  the  purpose  of  exportation,  lying  in  a 
port  of  the  United  States  awaiting  shipment,  inspected  according  to  the 
laws  of  the  state,  and  actually  carried  out  after  the  levy  of  a  tax  thereon 
according*  to  the  purpose  of  the  owner,  were  held  to  be  exports  within  the 
meaning  of  this  clause.  The  fact  that  they  were  still  on  land,  though 
awaiting  shipment,  was  not  such  a  circumstance  as  to  deprive  them  of  their 
character  as  exports. 

Clarke  v.  Clarke,  (1877)  3  Woods  (U.  S.)  408,  5  Fed.  Cas.  No.  2,846. 


in.  Power  of  State  to  Tax 

1.  In  General. —  Before  an  article  becomes  an  export  or  after  it  ceases 
to  be  an  import  by  being  mingled  with  other  property  in  the  state,  it  is  the 
subject  of  taxation  by  the  state. 


Nathan  v.  Louisiana,  (1850)  8  How. 
81,  12  U.  S.  (L.  ed.)  992,  affirming  State 
v.  Nathan,  (1845)  12  Rob.  (La.)  332. 
See  also  Ex  p.  Brown,  (1891)  48  Fed.  438; 
Duer  r.  Small,  (1859)  4  Blatchf.  (U.  S.) 
263,  7  Fed.  Cas.  No.  4,116. 

A  tax  levied  upon  exported  property 
which  operates  indirectly  as  the  laying  of 
a  duty  upon  the  export  is  as  much  within 
the  inhibition  of  Const.  U.  S.  Art.  1, 
Sec.  10,  providing  that  no  state  shall, 
without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  exports  or  imports, 
as  the  laying  of  a  duty  directly.  Com.  r. 
Solliger,  (1907)  126  Ky.  66,  98  S.  W. 
1040. 

A  state  law  which  would  provide  for  the 
immediate  levy  of  state  or  municipal  tax 
upon  imported  goods  as  soon  as  they  shall 
have  passed  the  custom  house,  would  un- 
doubtedly discourage  importations  and  de- 
prive the  federal  government  of  revenues 
which  it  would  otherwise  receive;  and 
consequently,  the  federal  law  follows  im- 
ported property  into  the  state  and  pro- 
hibits the  levy  by  the  state  upon   such 


property,  or  those  dealing  therein,  of  any 
tax  which  would  prevent  or  discourage 
such  importation.  American  Mfg.  Co.  «?. 
St.  Louis,  (1911)  238  Mp.  267,  142  S.  W. 
297. 

An  amendment  to  a  privilege  license 
law  in  Alabama  providing  that  "  In  addi- 
tion to  the  privilege  license  required  by  this 
chapter,  a  further  tax  fee  of  three  cents 
per  barrel  is  hereby  laid  upon  all  oysters 
canned  and  packed  in,  and  all  oysters 
shipped  raw  in  or  from,  this  state,  and 
on  all  oysters  caught  or  taken  from  the 
public  reefs  or  private  bedding  grounds 
for  packing,  canning,  and  for  shipment 
or  sale  raw,"  has  been  construed  as  not 
in  violation  of  Art.  1,  Sec.  10,  of  the 
Constitution  of  the  United  States,  which 
prohibits  any  state  from  levying  any 
duties  upon  imports  or  exports  except 
such  as  are  necessary  for  executing  its 
inspection  laws.  Barataria  Canning  Co. 
v.  State,  (1912)  101  Miss.  890,  58  So.  769. 

"Without  the  consent  of  Congress."— 

This  constitutional  provision  has  refer- 
ence only  to  such  state  taxes  as  may  be 
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attempted  to  be  laid  upon  imports  with- 
out the  consent  of  Congress,  and  has  no 
reference  to  state  taxes  laid  with  the  con- 
sent of  Congress.  State  v.  De  Bary, 
(1912)  ISO  La.  1090,  58  So.  892. 

The  meaning  of  this  clause  is:  (1)  That 
without  consent  of  Congress  a  state  may 
tax  imports  for  the  purpose  of  executing 
her  inspection  laws.  (2)  That  the  net 
produce  of  such  a  tax  is  for  the  United 
States.  (3)  That  with  the  consent  of 
Congress  a  state  may  tax  imports  for  any 
purpose.  (4)  That  even  without  the  con- 
sent of  Congress  a  state  may  tax  imports 
for  any  purpose,  subject  only  to  a  power 
in  Congress  to  "revise"  and  "control" 
the  tax  law.  (5)  That  the  part  of  the 
clause  giving  the  "net  produce"  to  the 
United  States  applies  only  to  tax  laws 
for.  inspection  purposes.  Padelford  «?. 
Savannah,  (1854)   14  Ga.  439. 

This  clause  is  considered  in  the  Con- 
stitution as  a  branch  of  the  taxing  power 

and  not  of  the  power  to  regulate  com- 
merce. It  is  so  treated  in  the  first  clause 
of  the  8th  section :  "  Congress  shall  have 
power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises;  "  and,  before  commerce 
la  mentioned,  the  rule  by  which  the  exer- 
cise of  this  power  must  be  governed  is 
declared.  It  is  that  all  duties,  imposts, 
and  excises  shall  be  uniform.  In  a  sepa- 
rate clause  of  the  enumeration  the  power 
to  regulate  commerce  is  given,  as  being 
entirely  distinct  from  the  right  to 
levy  taxes  and  imposts,  and  as  being  a 
new  power,  not  before  conferred.  The 
Constitution,  then,  considers  these  pow- 
ers as  substantive  and  distinct  from  each 
other,  and  so  places  them  in  the  enumera- 
tion it  contains.  The  power  of  imposing 
duties  on  imports  is  classed  with  the 
power  to  levy  taxes,  and  that  seems  to 
be  its  natural  place.  Gibbons  v.  Ogden, 
(1824)  9  Wheat.  201,  6  U.  S.  (L.  ed.) 
23. 

States  cannot  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing 
their  inspection  laws,  not  because  Con- 
gress may  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  but  because  the 
Constitution  expressly  provides  that  no 
state  shall  exercise  that  power  without 
the  consent  of  the  Congress.  Hamilton 
Mte.  Co.  v.  Massachusetts,  (1867)  6 
Wall.  630,  18  U.  S.  (L.  ed.)  904. 

Merchandise  in  the  original  packages 
once  sold  by  the  importer  is  taxable  as 
other  property.  Waring  p.  Mobile,  ( 1868 ) 
8  Wall.  123,  19  U.  S.  (L.  ed.)  382,  affirm- 
ing Mobile  v.  Waring,  (1867)  41  Ala. 
139. 


If  imported  goods  are  assessed  for  taxa- 
tion before  they  cease  to  be  imports,  that 
is,  while  in  the  original  packages  and 
before  they  have  by  the  act  of  the  im- 
porter become  incorporated  in  the  mass 
of  the  property  of  the  state,  and  are  held 
for  use  or  sale,  the  assessment  of  a  tax 
by  the  state  is  void.  May  c.  New  Orleans, 
(1900)  178  U.  S.  501,  20  S.  Ct.  976, 
44  U.  S.  (L.  ed.)  1165,  affirming  (1899) 
51  La.  Ann.  1064,  25  So.  959.  See  also 
Low  v.  Austin,  (1871)  13  Wall.  32,  20 
U.  S.  (L.  ed.)  517;  State  v.  North, 
(1858)   27  Mo.  464. 

Imported  goods,  though  still  in  the 
original  package,  may  be  taxed  by  a 
state  or  municipality  of  a  state  when- 
ever the  owner  of  such  goods  has  allowed 
them  to  become  mixed,  or  intermingled 
with  the  general  property  of  the  state. 
Likewise,  when  such  goods  are  imported 
in  very  small  packages  ready  for  use  by 
purchasers,  the  state  may  levy  a  tax  on 
same,  or  those  dealing  therein.  American 
Mfg.  Oo.  v.  St.  Louis,  (1911)  238  Mo. 
267,  142  S.  W.  297. 

A  state  cannot  constitutionally  impose 
a  tax  upon  the  price  of  unbroken  pack- 
ages of  imported  goods  not  collected. 
Gelpi  v.  Schenck,  (1896)  48  La.  Ann. 
1537,  21  So.  115. 

Tax  on  goods  not  the  produce  of  the 

state*. —  A  Neu>  York  statute  which  sub- 
jects "foreign  wines  and  ardent  spirits," 
and  "  all  goods,  wares,  merchandise,  and 
effects  imported  from  any  place  beyond 
the  Cape  of  Good  Hope,"  and  "  all  other 
goods,  wares,  merchandise,  and  effects 
which  are  the  production  of  any  foreign 
country,"  offered  for  sale  by  sample  or 
otherwise  by  brokers,  every  time  they 
shall  be  sold,  to  duties,  which  are  speci- 
fied in  the  Act,  and  are  payable  into  the 
treasury  of  the  state  for  its  use,  by  its 
very  terms  lays  the  duties  upon  imported 
articles,  and  in  no  manner  discriminates 
between  such  as  retain,  and  such  as  have 
lost,  their  character  as  imports;  and, 
as  it  affects  sales  of  the  former,  it  is 
to  that  extent  in  conflict  with  the  pro- 
visions of  the  Constitution  of  the  United 
States.  People  v.  Maring,  (1867)  3  Keyes 
(N.  Y.)  374,  affirming  (1866)  47  Barb. 
(N.  Y.)   642. 

A  municipal  ordinance  passed  under  the 
authority  of  a  state  statute  imposing  a 
license  on  all  goods  not  the  produce  of 
the  state,  sold  on  commission  by  any 
person  residing  within  the  state,  is  not 
an  impost  or  duty  on  imports,  but  is  a 
legitimate  exercise  of  the  power  of  a 
state  to  regulate  its  internal  commerce. 
Cumming  v.  Savannah,  (1816)  R.  M. 
Charlt.   (Ga.)   26. 


Art.  I,  sec.  10] 


CONSTITUTION 


1151 


2.  As  Part  of  General  Mass  of  Property.— A  state  has  the  power,  after 
goods  have  reached  their  destination  and  are  held  for  sale,  to  tax  them, 
without  discrimination,  like  other  property  situated  within  the  state. 


American  Steel  Co.  v.  Speed,  (1904) 
192  U.  S.  520,  24  S.  Ct.  365,  48  U.  S. 
(L.  ed.)  538,  affirming  (1903)  110  Tenn. 
524,  75  S.  W.  1037,  100  Am.  St.  Rep.  814. 
See  also  Turpin  t>.  Burgess,  (1886)  117 
U.  S.  607,  6  S.  Ct.  835,  29  U.  S.  (L.  ed.) 
988.  But  see  Clarke  v.  Clarke,  (1877) 
3  Woods  (U.  S.)  408,  6  Fed.  Cas.  No. 
2,846. 

A  uniform  tax  imposed  by  a  municipal 
corporation  on  all  sales  made  in  it, 
whether  they  be  made  by  a  citizen  of  the 
state  or  a  citizen  of  some  other  state,  and 
whether  the  goods  sold  are  the  produce  of 


the  state  within  which  the  municipal 
ordinance  was  passed  or  of  some  other 
state,  is  valid.  Woodruff  t?.  Parham, 
(1868)  8  Wall.  123,  19  U.  S.  (L.  ed.) 
382,  affirming    (1867)    41  Ala.  334. 

Property  purchased  with  the  intention 
of  exporting  it  may  be  taxed  by  the  state 
as  part  of  the  general  mass  of  property, 
and  such  property  is  not  exempt  under 
this  clause  until  it  has  been  shipped  or 
entered  with  the  carrier  for  transporta- 
tion. Myers  v.  Baltimore  County,  (1896) 
83  M.d.  391,  35  Atl.  144,  5&  Am.  St.  Rep. 
349. 


3.  Tax  on  Money  and  Notes  Proceeds  of  Sale  of  Imports. — A  state 
statute  taxing  the  money  in  land  and  the  notes  payable  tou  foreign  corpora- 
tion engaged  in  the  business  of  importing  merchandise,  the  proceeds  of  the 
sale  of  imported  goods  in  the  original  packages,  is  valid  as  a  tax  on 
property. 


Burke  ft  Wells,  (1908)  208  U.S.  14, 
28  S.  Ct.  193,  62  U.  S.  (L.  ed.)  370, 
wherein  the  court  said:  "We  think  the 
constitutional  protection  afforded  the  im- 
porter against  state  action  does  not  re- 
quire the  property  thus  held  and  used  to 
be  exempted  from  state  taxation.  While 
it  is  true  that  a  large  proportion  of  pro- 
ceeds of  the  notes  after  .collection  are 
sent  to  the  home  office  of  the  plaintiffs 
in  error,  they  are  not  taxed  in  transit 
as  the  proceeds  of  sale  of  imported  goods, 
for  the  notes  are  held  in  New  York  for 
collection,  and  when  paid  a  part  of  the 
proceeds  are  held  for  other  purposes  in 


connection  with  the  business  and  the  bal- 
ance remitted  to  the  home  office.  By 
reason  of  this  course  of  conduct  we  think 
these  proceeds  have  lost  that  distinctive 
character  which  would  give  them  the  right 
to  the  protection  of  the  Federal  Consti- 
tution under  the  clause  invoked,  and  the 
cash  taxed  and  the  amount  of  these  notes 
have  become  capital  invested  in  business 
in  the  state  of  New  York,  which  business 
is  carried  on  under  the  protection  of  the 
laws  of  that  state,  and,  bo  far  as  the  capi- 
tal is  invested  in  it,  is  subject  to  taxa- 
tion by  the  laws  of  the  state." 


4.  Pilot  Laws. — A  state  law  imposing  half  pilotage  when  a  pilot  is  not 
received  is  not  in  effect  an  impost  or  duty  on  imports  or  exports,  because  of 
the  appropriation  of  the  sums  received  to  the  use  of  a  society  for  the  relief 
of  distressed  and  decayed  pilots,  their  wives  and  children.  Whether  these 
sums  shall  go  directly  to  the  use  of  the  individual  pilots  by  whom  the  service 
is  tendered,  or  shall  form  a  common  fund,  to  be  administered  by  trustees  for 
the  benefit  of  such  pilots  and  their  families  as  may  stand  in  peculiar  need  of 
it,  is  a  matter  resting  in  legislative  discretion,  in  the  proper  exercise  of 
which  the  pilots  alone  are  interested. 


Cooley  v.  Board  of  Wardens,  (1851) 
12  How.  313,  13  U.  S.  (L.  ed.)  906.  See 
also  Collins  v.  Society,  etc.,    (1873)    73 


Pa.  St.  194;  State  v.  Penny,  (1882)    19 
S.  C.  218. 
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6.  Harbor  Master  and  Wardens'  Pecs.—  The  fees  allowed  to  the  master 
and  wardens,  under  a  state  statute  relative  to  the  board  of  master  and  ward- 
ens of  a  port  in  the  state,  which  provides  for  the  payment  of  services 
actually  rendered  or  the  tender  of  such  services,  are  in  no  sense  imposts  or 
duties  on  imports  or  exports. 


New  Orleans  i\  Ship  Martha  J.  Ward, 
(1850)  14  La.  Ann.  287.  See  also  New 
Orleans  v.  Prats,  (1845)  10  Rob.  (La.) 
459. 

A  New  York  statute  which  provides 
that  every  vessel  entering  the  port  of 
New  York,  which  "loads  or  unloads,  or 


makes  fast  to  any  wharf  therein/'  shall, 
within  a  certain  time  thereafter,  pay 
certain  fees  to  certain  officers  denomi- 
nated harbor  masters,  which  fees  are 
graduated  by  the  tonnage  of  such  vessel, 
is  valid.  Benedict  v.  Vanderbilt,  (1863) 
25  How.  Pr.  (N.  Y.)   211. 


6.  Tax  on  Sale  of  Imported  Goods.— A  state  statute  requiring  "  all 
importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares,  or  mer- 
chandise, by  bale  or  package,  or  of  wine,  rum,  brandy,  whiskey,  and  other 
distilled  spirituous  liquors,  etc.,  and  other  persons  selling  the  same  by  whole- 
sale, bale,  or  package,  hogshead,  barrel,  or  tierce,' '  to  take  out  a  license 
before  they  are  authorized  to  sell,  is  repugnant  to  this  clause. 

Brown  v.  Maryland,  (1827)  12  Wheat. 
436,  6  U.  S.  (L.  ed.)  678.  See  also  Charles- 
ton v.  Ahrens,  (1850)  4  Strobh.  L.  (S.  C.) 
241;  Jones  t\  Hard,   (1860)    32  Vt  481. 


Tax  on  merchants. — An  Ohio  revenue 
statute  providing  that  "  all  persons  trad- 
ing in  foreign  or  domestic  goods,  wares, 
and  merchandise,  or  drugs  and  medicines, 
within  this  state,  whether  the  capital 
employed  in  such  trade  shall  be  owned 
within  the  state  or  elsewhere,  shall  be 
considered  merchants,  and  as  such  shall 
be  classed  according  to  the  amount  of 
annual  capital  by  them  respectively  em- 
ployed," was  held  to  be  valid.  Raguet  v. 
Wade,  (1829)  4  Ohio  100.  See  also 
Biddle  v.  Com.,  (1825)  13  S.  &  R.  (Pa.) 
408. 

Drummers9  license. — A  Montana  stat- 
ute providing  that  "  every  commercial 
traveler,  agent,  drummer,  or  other  per- 
son, selling,  or  offering  to  sell,  any  goods, 
wares  or  merchandise  of  any  kind  to  be 
delivered  at  some  future  time,  or  .carry- 
ing samples  and  selling  or  offering  to  sell 
goods,  wares,  and  merchandise  of  any 
kind  similar  to  said  samples,  to  be  de- 
livered at  some  future  time,  shall,  before 
carrying  on  such  business,  pay  a  license 
therefor,"  does  not  violate  this  clause,  as 
a  uniform  tax  imposed  by  a  state  on  all 
sales  made  in  it,  whether  they  be  made 
by  a  citizen  of  it  or  a  citizen  of  some 
other  state,  and  whether  the  goods  sold 
are  the  product  of  that  state  enacting 
the  law,  or  of  some  other  state,  is  valid. 
Territory  t;.  Farnsworth,  (1885)  6  Mont. 
311,  5  Pac.  869. 


Peddler's  license. — An  Indiana  statute 
which  requires  a  license  fee  to  be  paid  by 
traveling  merchants  and  peddlers  who 
are  not  residents  of  the  state  to  vend 
foreign  merchandise  is  not  in  conflict  with 
this  clause.  Sears  v.  Warren  County, 
(1871)  36  Ind.  267.  See  also  Beail  r. 
State,  (1835)  4  Blackf.   (Ind.)   107. 

A  Vermont  statute  providing  that  "a 
person  going  from  town  to  town,  or  from 
place  to  place  in  the  same  town,  on  foot 
or  otherwise,  carrying  to  sell,  or  expos- 
ing for  sale,  goods,  wares,  or  merchan- 
dise, the  growth  or  manufacture  of  a 
foreign  country,  *  *  *  shall  be  deemed 
a  peddler/1  and  imposing  a  license,  vio- 
lates this  clause.  State  v.  Pratt,  (1887) 
59  Vt.  590,  9  Atl.  556. 

A  Vermont  statute  requiring  itinerant 
vendors  to  deposit  five  hundred  dollars 
with  the  state  treasurer  and  take  out  a 
state  license  and  in  addition  to  obtain  a 
local  license,  which  may  be  granted  or 
refused  in  the  discretion  of  the  local  gov- 
erning board,  does  not  conflict  with  this 
clause.  State  v.  Harrington,  (1896)  68 
Vt.  625,  35  Atl.  515,  34  L.  R.  A.  100. 

Tax  on  sales  by  auctioneer. — A  tax  on 
sales  made  by  an  auctioneer  is  a  tax  on 
the  goods  sold,  within  the  terms  of  this 
last  decision,  and,  indeed,  within  all  the 
cases  cited;  and  when  applied  to  foreign 
goods,  sold  in  the  original  packages  of 
the  importer,  before  they  have  become 
incorporated  into  the  general  property  of 
the  country,  the  law  imposing  such  a  tax 
is   void    as   laying   a   duty    on   imports. 
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Cook  v.  Pennsylvania,  (1878)  97  U.  S.  held  that  the  statute  was  not  to  be  eon- 
573,  24  U.  S.  (L.  ed.)  1015.  strued  as  intended  to  include  the  im- 
ported articles  while  they  remained  in 
A  New  York  statute  defined  the  duties  the  condition  in  which  they  were  un- 
payable- to  the  Btate  by  an  auctioneer  on  ported.  People  v.  Wilmerding,  ( 1891 ) 
all  goods,  wares,  merchandise,  and  effects  62  Hun  395,  17  N.  Y.  S.  102,  reversed,  on 
imported  from  any  place  beyond  the  Cape  the  ground  that  the  statute  had  been  re- 
of  Good  Hope,  and  all  other  goods,  wares,  pealed  by  an  Act  amending  it  "so  as  to 
merchandise,  and  effects  which  were  the  read  as  follows,"  (1893)  136  N.  Y.  363, 
production  of  any  foreign  country.    It  was  32  N.  E.  1099. 

7.  Wharfage  Charges. —  Wharfage  charges  established  by  a  municipal 
ordinance  to  defray  the  expenses  of  wharves  and  other  works  necessary  for 
the  loading  and  unloading  of  vessels,  and  to  secure  convenient  access  to 
them,  are  not  inconsistent  with  this  clause. 

The  first  Municipality  r.  Pease,  (1847)  corporation  to  charge  and  collect  wharf - 

2  La.  Ann.  538.    See  also  Worsley  v.  Sec-  age  from  all  vessels  lying  at,  or  landing 

ond  Municipality,    (1844)    9   Rob.    (La.)'  articles  other  than  productions  of  the  state 

324;  St.  Louis  v.  Schulenburg,  etc.,  Lum-  on,  any  wharf  belonging  to  the  city,  or 

ber  Co.,  (1882)  13  Mo.  App.  60.  any  jpublic  wharf   of   the   city,   is  void. 


A  statute  which  authorizes  a  municipal 


The  Wharf  Case,  (3  Bland  Md.)  374. 


8.  Tolls  Charged  for  River  Improvements.— A  state  has  the  power  to 
improve  her  rivers  by  making  them  navigable  and  to  charge  tolls  for  the  use 
of  them,  and  this  power  may  be  delegated  by  a  state  to  a  corporation 
chartered  for  the  purpose  of  improving  and  keeping  open  the  navigation  of 
the  river. 

McKeynolds  v.  Smallhouse,    (1871)    8  Bush    (Ky.)   447. 

0.  Franchise  Tax  on  Corporation  Dealing  in  Imported  Goods. — A  fran- 
chise tax  upon  a  domestic  corporation,  payable  annually,  to  be  computed 
upon  its  declared  dividends,  does  not  violate  this  clause,  though  part  of  the 
business  of  such  a  corporation  consists  of  dealing  in  imported  goods. 

People  v.  Roberts,   (189&)   158  N.  Y.  167,  52  N.  E.  1102. 

10.  Franchise  Tax  on  Foreign  Corporations.— An  imposition  of  a  tax 
upon  the  capital  of  a  foreign  corporation  employed  in  manufacturing  within 
the  state,  when  it  is  also  engaged  in  selling  goods  manufactured  outside,  is 
not  in  conflict  with  this  clause.  When  domestic  and  foreign  corporations 
are  taxed  alike  upon  their  franchises  on  business  transacted  within  the 
state,  if  they  are  engaged  in  state  as  well  as  interstate  business,  they  are 
taxed  upon  both. 

People  v.  Roberts,  (1899)  158  N.  Y.  174,  52  N.  E.  1102,  reversing  (1898)  29  App. 
Div.  586,  51  N.  Y.  S.  487. 

11.  Tax  on  Premium  for  Insurance  upon  Imports. — A  statute  imposing 
a  tax  upon  a  premium  for  insurance  upon  imports  in  bonded  warehouses 
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still  in  the  original  packages,  is  not  a  violation  of  the  United  States 
Constitution. 

People  v.  National  F.  Ins.  Co.,  (1882)  the  sales  was  a  tax  on  the  goods  sold. 

27  Hun   (N.  Y.)    103,  in  which  case  the  And   it  was   admitted  by  the  defendant 

court  said :    . "  The   case  relied   upon   is  that,  if  this  was  a  tax  on  the  goods,  it 

that  of  Cook  v.  Pennsylvania,   (18/8)   07  could  not  be  maintained.     The  difference 

U.  S.  566,  in  which  it  was  held  that  a  between  that  case  and  the  present  is  that 

tax   upon   sales   made  by  an   auctioneer  the  contract  of  insurance  is  a  mere  per- 

when  applied   to  imported  goods  in   the  sonal  agreement  between  the  parties.    It 

original  packages  was  void,  as  a  duty  on  does  not  affect  the  title  to  the  goods,  or 

imports   and   a  regulation   of  commerce.  their  carriage  from  one  place  to  another.*9 
It  was.  held  that  a  tax  on  the  amount  of 

12.  Stamp  Tax  on  Bill  of  Exchange. — A  bill  of  exchange  is  neither  an 
export  nor  an  import.  It  is  not  transmitted  through  the  ordinary  channels  of 
commerce,  but  through  the  mail.  It  is  a  note  merely  ordering  the  payment 
of  money,  which  may  be  negotiated  by  indorsement,  and  the  liability  of  the 
names  that  are  on  it  depends  upon  certain  acts  to  be  done  by  the  holder, 
when  it  becomes  payable. 

Nathan  r.  Louisiana,  (1850)  8  How.  81,  12  U.  S.  (L.  ed.)  002,  affirming  State  v. 
Nathan,  (1845)   12  Rob.  (La.)   332.    See  also  Em  p.  Martin,  (1871)  7  Nev.  140. 

IS.  Stamp  Tax  on  Bill  of  Lading. — A  statute  imposing  a  stamp  tax  on 
bills  of  lading  for  the  transportation  from  any  point  or  place  in  that  state 
to  any  point  or  place  without  the  state,  or  gold  or  silver  coin,  in  whole  or  in 
part,  or  gold  or  silver  in  bars  or  other  form,  is  a  tax  on  exports  and  for- 
bidden by  this  clause.  A  bill  of  lading  or  some  equivalent  instrument  of 
writing  is  invariably  associated  with  every  cargo  of  merchandise  exported  to 
a  foreign  country,  and  consequently  a  duty  upon  that  is,  in  substance  and 
effect;  a  duty  on  the  article  exported. 

Almy  v.  California,  (1860)  24  How.  174,  16  U.  S.  (L.  ed.)  644.  See  also  Brumagim 
V.  TilJinghast,   (1861)    18  Gal.  260. 

14.  Tax  on  Foreign  Warehouse  Receipt.— A  tax  on  German  warehouse 
receipts  for  whiskey  exported  to  that  country,  as  a  tax  on  the  property  rep- 
resented by  the  receipts,  is  invalid. 

Bellinger  v.  Kentucky,   (1009)   213  U.  S.  200,  20  S.  Ct.  449,  .53  U.  S.   (L.  ed.)   761. 

15.  Manufacture  and  Sale  of  Intoxicating  Liquors.— A  statute  provid- 
ing that  "  no  person  shall  presume  to  be  a  retailer  or  seller  of  wine,  brandy, 
rum,  or  other  spirituous  liquors,  in  a  less  quantity  that  twenty-eight  gallons, 
etc.,  unless  he  is  first  licensed  as  a  retailer  of  wine  and  spirits,' '  does  not 
violate  this  clause. 

Com.     v\    Kimball,     (1837)     24    Pick.  "An  act  to  license  manufacturers  and 

(Mass.)   359.  rectifiers     of     intoxicating    liquors     and 
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wholesale  and  retail  dealers  in  such  Sec.  4020,  provides  that  all  real  and  per- 
liquors,  except  wines  and  spirits  pro-  sonal  estate  within  this  State/  and  all 
duced  from  grapes  or  fruits  grown  in  the  personal  estate  of  persons  residing  in  this 
State  of  Missouri,  and  except  social,  com-  State,  shall  be  taxed.  A  general  tax 
mercial  or  other  clubs,  and  druggists  and  was  laid  by  the  State  upon  all  property 
pharmacists  and  licensed  dramshop-keep-  alike,  and  it  was  sought  to  tax  whisky 
ers,  and  to  provide  penalties  for  a  vio-  exported  to  a  foreign  country,  on  the 
lation  thereof,  does  not  violate  the  clause  ground  that  the  exportation  was  color- 
in  Art.  1,  §  10,  prohibiting  any  state  able  only,  and  to  escape  taxation,  as  it 
from  levying  an  impost  or  import  duty  was  intended  to  reimport  it;  or,  if  the 
or  tax  on  property  from  other  states  situs  of  the  whisky  was  in  the  foreign 
coming  into  the  state.  State  v.  Parker  country,  then  to  tax  the  warehouse  re- 
•  Distilling  Co.,  (1911)  236  Mo.  219,  139  ceipts  representing  it  which  were  owned 
S.  W.  453.  in  this  State.     Held,  that  the  proposed 

tax  was  not  an  attempt  to  lay  a  duty  on 

Const.  U.  S.  Art.   1,  Sec.   10,  provides  the    whisky,    because    it    was    exported, 

that  no  state  shall,  without  consent  of  within  the  meaning  of  the  Const.  U.  S. 

Congress,  lay  any  imposts  or  duties  on  Art.  1,  Sec  10.    Com.  v.  Solliger,  (1907) 

imports    or    exports.     Ky.    Stats.,    1903,  126  Ky.  66,  98  S.  W.  1040. 

16.  Taxation  of  Capital  Invested  in  Exports. — If  the  capital  of  one  who 
was  employed  in  the.  business  of  purchasing  cotton  for  exportation  from 
the  United  States  to  foreign  countries,  through  the  customs  department, 
was,  in  fact,  in  money  on  the  date  he  was  assessed  on  his  personal  property, 
he  could  not  escape  a  subsequent  assessment  of  that  money  upon  the  ground 
that,  at  the  time  the  assessment  was  made,  it  was  invested  in  cotton  for 
exportation  to  foreign  countries. 

People  p.  Tax  Com'rs,   (1881)    104  U.  S.  467,  26  U.  S.   (L.  ed.)   775. 

17.  Taxation  of  Property  Undergoing  Finishing  Process. — A  statute 
subjecting  to  taxation  property  of  a  nonresident  brought  into  the  state  and 
kept  there  for  the  purpose  of  undergoing  a  partial  process  of  manufacture, 
is  not  in  conflict  with  this  clause.  This  provision  does  not  apply  to  articles 
brought  into  one  state  from  another  nor  to  articles  intended  to  be  carried 
out  of  one  state  to  another,  but  applies  only  to  intercourse  with  foreign 
nations. 

Stanford  Oil  Co.  v.  Combs,   (1884)   96  Ind.  183. 

18.  Tax  on  Legacy  Payable  to  Nonresident. —  A  tax  of  ten  per  cent  was 
imposed  by  a  statute  on  legacies  when  the  legatee  was  neither  a  citizen  of  the 
United  States  nor  domiciled  in  the  taxing  state.  The  suggestion  that  as  to  a 
legatee  residing  abroad  it  would  be  necessary  to  transmit  the  proceeds  of 
the  portion  of  the  estate  to  which  such  legatee  was  entitled,  and  that  the  law 
was  therefore  a  tax  on  exports,  could  not  be  maintained. 

Mager  v.  Grim  a,  (1850)  8  How.  493,  12  U.  &  (L.  ed.)  1168,  affirming  Mager's  Suc- 
cession, (1846)   12  Rob.   (La.)   584. 
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IV.  Inspection  Laws 

1.  In  General. —  Inspection  laws  are  confined  to  such  particulars  as,  in 
the  estimation  of  the  legislature  and  according  to  the  customs  of  trade,  are 
deemed  necessary  to  fit  the  inspected  article  for  the  market,  by  giving  to  the 
purchaser  public  assurance  that  the  article  is  in  that  condition,  and  of 
that  quality,  which  makes  it  merchantable  and  fit  for  use  or  consumption. 
They  are  not  founded  on  the  idea  that  the  things,  in  respect  to  which 
inspection  is  required,  are  dangerous  or  noxious  in  themselves. 


Bowman  v.  Chicago,  etc.,  R.  Co.,  (1887) 
125  U.  6.  488,  8  S.  Ct.  689,  1062,  31  U.  S. 
(L.  ed.)   700. 

Under  the  commerce  clause^ — See  also 
Inspection  lau>$,  supra,  p.  525. 

What  were  known  at  time  Constitution 
adopted. —  The  nature  of  the  inspection 
laws  should  be  determined  in  view  of  the 
legislation  existing  at  the  time  the  Con-i 
stitution  of  the  United  States  was  adopted 
and  ratified  by  the  original  states,  known 
to  the  framers  of  the  Constitution  who 
came  from  the  various  states,  and  called 
"  inspection  laws  "  in  those  states.  Tur- 
ner v.  Maryland,  (1882)  107  U.  S.  52, 
2  S.  Ot.  44,  27  U.  8.  (L.  ed.)  370.  See 
also  People  v.  Compagnie  Oenerale  Trans- 
atlantique,  (1882)  107  U.  S.  61,  2  S.  Ct. 
87,  27  U.  a  (L.  ed.)   383. 

Personal  property  only  is  the  subject 
of  the  operation  of  an  inspection  law. 
People  v.  Compagnie  Generale  Transat- 
lantique,  (1882)  107  U.  S.  61,  2  S.  Ct. 
87,  27  U.  S.  (L.  ed.)  383,  affirming 
(1882)  10  Fed.  357.  See  also  People  v. 
Edye,   (1882)    11  Daly   (N.  Y.)    132. 

Examination  of  quality  not  necessary. 
—  In  order  to  constitute  an  inspection 
law,  an  examination  of  the  quality  of  the 
article  itself  is  not  necessary;  to  prepare 
products  of  the  state  for  export  it  may 
be  necessary  that  such  products  should 
be  put  in  packages  of  a  certain  form  and 
of  prescribed  dimensions,  either  on  ac- 
count of  the  nature  and  character  of  Such 
productions,  or  to  enable  the  state  to 
identify  the  products  of  its  own  growth 
and  to  furnish  the  evidence  of  such  identi- 
fication in  the  markets  to  which  they  are 
exported.     Turner  v.  Maryland,    (1882) 


107  U.  S.  49,  2  S.  Ct.  44,  27  U.  8.  (L.  ed.) 
370. 

Quantity  is  as  legitimate  a  subject  of 
inspection  as  quality.  State  v.  Pittsburg, 
etc.,  Coal  Co.,  (1880)  41  La.  'Ann.  466, 
6  So.  220. 

Dimensions  of 'hogshead. — A  state  has 
the  power  to  prescribe  the  dimensions  of 
the  hogshead  m  which  tobacco  raised  in 
the  state  is  packed,  and  to  require  such 
hogshead  to  be  delivered  at  one  of  the 
state  tobacco  warehouses,  in  order  that 
the  inspectors  may  ascertain  whether  it 
conforms  to  the  requirements  of  the  law, 
and  whether  the  tobacco  is  the  true  growth 
of  the  state,  and  packed  by  the  grower 
or  purchaser  in  the  county  or  neighbor- 
hood where  it  was  grown.  Turner  v. 
State,  (1880)  55  Md.  240,  affirmed  (1882) 
107  U.  S.  38,  2  S.  Ct.  44,  27  U.  S.  (L.  ed.J 
370. 

Inspection  of  vessels, — A  Virginia  stat- 
ute providing  protection  for  the  slave 
property  of  citizens  of  the  state,  and  re- 
quiring vessels  about  to  depart  from  the 
state  to  undergo  an  inspection  and  to  pay 
the  inspection  fee,  was  held  not  to  vio- 
late this  clause.  Baker  v.  Wise,  (1861) 
16  Gratt.   (Va.)   210. 

Inspection  of  liquors.— A  municipal  or- 
dinance inflicting  a  penalty  on  any  oerson 
who  shall  sell  domestic  liquors  within  the 
limits  of  the  state  without  having  them 
gauged  and  inspected  by  the  city  in- 
spector, to  whom  a  small  compensation 
is  to  be  paid  by  the  vendor,  is  an  inspec- 
tion law  and  constitutional,  both  as  to  the 
thing  to  be  done  and  the  compensation 
to  be  made.  Green  v.  Savannah,  (1832) 
K.  M.  Charlt  (Ga.>  368. 


2.  Apply  to  Articles  Imported. —  The  scope  of  inspection  laws  is  very 
large,  and  is  not  confined  to  articles  of  domestic  produce  or  manufacture,  or 
to  articles  intended  for  exportation,  but  applies  to  articles  imported  and 
to  those  intended  for  domestic  use  as  well. 
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Neilson  v.  Garza,   (1876)   2  Woods  (U. 
S.)   287,  17  Fed.  Cas.  No.  10,091. 


The   literal   signification   of   the  term 
"  inspection  law  "  would  include  imports 
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as  well  as  exports.  If  articles  exported 
are  inspected  to  enhance  their  value  and 
facilitate  their  sale  abroad,  articles  im- 
ported may  be  inspected  to  fix  their  value 
and  prevent  imposition  at  home;  and  in 
a  commercial  city,  where  so  many  of  the 
articles  imported  are  again  exported,  it 


would  appear  as  important  to  inspect 
such  as  are  proper  for  inspection  when 
imported  as  when  they  are  the  growth 
or  manufacture  of  the  state.  Charleston 
v.  Rogers,  (1823)  2  McCord  L.  (S.  C.) 
495. 


3.  Inspection  Fees. — A  state  statute  providing  for  the  inspection  of 
commercial  fertilizers  brought  into  the  state,  and  providing  for  the  pay- 
ment of  fees  for  such  inspection,  is  not  invalid  when  it  does  not  operate  that 
the  charge  is  so  seriously  in  excess  of  what  is  necessary  for  the  objects 
desired  to  be  affected  as  to  justify  the  imputation  of  bad  faith  in  the  char- 
acter of  the  statute. 


Patapsco  Guano  Co.  t\  Board  of  Agri- 
culture, (1898)  171  U.  S.  350,  18  S.  Ct. 
862,  43  U.  S.  (L.  ed.)  191,  affirming 
(1892)  52  Fed.  690.  See  Gibbons  t>. 
Ogden,  (1824)  9  Wheat.  203,  6  U.  S.  (L. 
ed.)   23. 

An  inspection  law  may  be  executed  by 
imposing  a  "  tax  or  duty  of  inspection," 
which  tax,  so  far  as  it  acts  upon  articles 
for  exportation,  is  an  exception  to  the 
prohibition  on  the  states  against  laying 
duties  on  exports,  the  exception  being 
made  because  the  tax  would  otherwise 
be  within  the  prohibition.  Turner  v. 
Maryland,  (1882)  107  U.  S.  57,  2  S.  Ct. 
44,  27  U.  S.  (L.  ed.)  370.  See  also  Brown 
v.  Maryland,  (1827)  12  Wheat.  438,  6 
U.  S.   (L.  ed.)    678. 

The  right  to  make  inspection  laws  is 
not  granted  to  Congress,  but  is  reserved 
to  the  states;  but  it  is  subject  to  the 
paramount  right  of  Congress  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states;  and  if  any  state,  as 
a  means  of  carrying  out  and  executing 
its  inspection  laws,  imposes  any  duty  or 
impost  on  imports  or  exports,  such  im- 
post or  duty  is  void  if  it  exceeds  what  is 
absolutely  necessary  for  executing  such 
inspection  laws.  Nei  1  son  r.  Garza,  (1876) 
2  Woods  (U.  S.)  287,  17  Fed.  Cas.  No. 
10,091. 

A  state  cannot  make  a  law  designed  to 
raise  money  to  support  paupers,  to  de- 
tect or  prevent  crime,  to  guard  against 
disease,  and  to  cure  the  sick,  an  inspection 
law,  within  the  constitutional  meaning 
of  that  word,  by  calling  it  so  in  the  title. 
People  0.  Compagnie  Generale  Transat- 
lantique,  (1882)  107  U.  S.  63,  2  S.  Ct. 
87,  27  U.  S.  (L.  ed.)  370. 

Appointment  of  port  gauger. — A  stat- 
ute providing  for  the  appointment  of  a 
gauger  for  a  port  of  the  state  i6  not  un- 
constitutional as  imposing  a  duty  on  im- 
ports by  state  authority.  A  state  has  the 
right  to  pass  inspection  laws,  and  this  in- 


volves the  power  of  enforcing  such  laws 
by  adequate  provisions  for  the  remunera- 
tion of  the  officers  charged  with  the  duty 
of  inspecting  goods,  etc.  Addison  c.  Saul- 
nier,  (1861)  19  Cal.  84.  See  also  State 
t.  Pittsburg,  etc.,  Coal  Co.,  (1889)  41 
La.  Ann.  466,  6  So.  220. 

Ten  cents  per  bale  of  hay. — A  Louisiana 
statute  making  a  charge  of  ten  cents  per 
bale  for  weighing  and  inspecting  each 
bale  of  hay  brought  to  the  port  of  New 
Orleans  does  not  lay  any  impost  or  duty 
on  imports  and  exports.  Hay  Inspectors 
v.  Pleasants,  (1871)  23  La.  Ann.  349. 
See  also  State  v.  Fosdick,  (1869)  21  La. 
Ann.  256. 

Even  if  an  inspection  law  is  held  to  be 
excessive  as  to  imports,  it  is  not  subject 
to  judicial  review,  but  must  stand  till 
Congress  shall  see  fit  to  alter  it.  State 
V.  Bixman,  (1901)  162  Mo.  39,  62  S.  W. 
828,  citing  Patapsco  Guano  Co.  t?.  Board 
of  Agriculture,  (1898)  171  U.  S.  345, 
18  S.  Ct.  862,  43  U.  S.  (L.  ed.)   191. 

As,  in  prescribing  the  limit  to  which 
a  state  may  impose  duties  "absolutely 
necessary  for  executing  its  inspection 
laws,"  the  article  provides  that  "  all  such 
laws  shall  be  subject  to  the  revision  and 
control  of  the  Congress,"  Congress  is  the 
proper  tribunal  to  decide  the  question 
whether  a  duty  is  excessive  or  not.  To 
submit  such  a  question  to  the  considera- 
tion of  a  jury  in  every  case  that  arises 
might  give  rise  to  great  diversity  of  judg- 
ment, the  result  of  which  would  be  to 
make  the  law  constitutional  one  day,  and 
in  one  case,  and  unconstitutional  another 
day,  and  in  another  case.  If,  therefore, 
the  fee  allowed  in  a  particular  case  by  the 
state  law  is  to  be  regarded  as  in  effect 
an  impost  or  duty  on  imports  or  exports, 
still,  if  the  law  is  reallv  an  inspection 
law,  the  duty  must  stand  until  Congress 
shall  see  fit  to  alter  it.  Neilson  v.  Garza, 
(1876)  2  Woods  (U.  S.)  287,  17  Fed. 
Cas.  No.  10,091. 


ARTICLE  I,   SECTION  10 

"  No  state  shall,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage, keep  troops,  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power, 
or  engage  in  war,  unless  actually  invaded,  or  in  such  imminent  dan- 
ger as  will  not  admit  of  delay/9 

I.  Consent  of  Congress,  1158. 

1.  When  Consent  to  Be  Given,  1158. 

2.  How  Consent  Indicated,  1159. 

II.  Active  Militia  Not  "  Troops,"  1159. 
III.  Duty  of  Tonnage,  1160. 

1.  In  General,  1160. 

2.  For  Privilege  of  Entering  or  Departing  from  a  Port,  1160. 

3.  Taxes  on  Vessels  as  Property,  1161. 

4.  Tax  on  Vessels  Used  Exclusively  in  Home  Ports,  1162. 

5.  Wharfage  Charges,  1162. 

6.  Fees  for  Harbor  Masters  and  Wardens,  1163. 

7.  Tolls  Charged  for  Improved  Navigation,  1164. 

8.  Ferry  License,  1164. 

9.  Quarantine  Fees,  1164. 

10.  Tax  on  Pilotage  Fees,  1164. 

11.  Imposing  Half  Pilotage,  1165. 

12.  Tax  on  Vessels  Engaged  in  Oyster  Business,  1165. 

13.  Tax  on  Railroad  Freight,  1166. 
IV.  "  Agreement  "  or  "  Compact,"  1166. 

1.  General  Application  of  the  Terms,  1166. 

2.  As  to  a  Boundary  Line,  1167. 

3.  Grants  of  Franchise  to  a  Corporation  by  Two  States,  1168. 

4.  Merger  of  Corporations  by  Two  States,  1169. 

5.  Power  to  Surrender  Fugitives  to  Foreign  Country,  1169. 

I.  Consent  of  Congress 

1.  When  Consent  to  Be  Given. —  The  Constitution  does  not  state  when 
the  consent  of  Congress  shall  be  given,  whether  it  shall  precede  or  may  fol- 
low the  compact  made,  or  whether  it  shall  be  express  or  may  be  implied. 
In  many  cases  the  consent  will  usually  precede  the  compact  or  agreement, 
as  where  it  is  to  lay  a  duty  of  tonnage,  to  keep  troops  or  ships  of  war  in  time 
of  peace,  or  to  engage  in  war.  But  where  the  agreement  relates  to  a  matter 
which  could  not  well  be  considered  until  its  nature  is  fully  developed,  it  is 
not  perceived  why  the  consent  may  not  be  subsequently  given. 

Virginia  v.  Tennessee,  (1893)  148  U.  S.  States   are   sovereigns   and   may  enter 

521,  13  3.  Ct,  728,  37  U.  6.  (L.  ed.)  537.      into  any  contract  or  agreement  they  see 
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fit  with  each  other  except  as  prohibited 
by  section  10  of  article  1  of  the  Constitu- 
tion of  the  United  States.    State  v.  Cun- 


•ningham,    (1912)    102  Miss.  237,  59  So. 
76,  Ann.  Cas.  1914D  182. 


2.  How  Consent  Indicated. —  The  consent  of  Congress  to  any  agreement 
or  compact  between  two  or  more  states  is  sufficiently  indicated,  when  not 
necessary  to  be  made  in  advance,  by  the  adoption  or  approval  of  proceed- 
ings taken  under  it. 


Wharton  t?.  Wise,  (1893)  163  U.  S. 
173,  14  S.  Ct.  783,  38  U.  S.  (L.  ed.)  669. 

The  consent  of  Congress  to  an  agree- 
ment between  states  may  be  given  other- 
wise than  in  the  form  of  an  express  and 
formal  statement  of  every  proposition  of 
the  agreement,  and  of  its  consent  thereto; 
Virginia  v.  West  Virginia,  (1870)  11 
Wall.  69,  20  U.  S.  (L.  ed.)  67. 

The  Constitution  makes  no  provision  re- 
specting the  mode  or  form  in  which  the 
consent  of  Congress  is  to  be  signified. 
Upon  the  compact  entered  into  between 
Virginia  and  the  people  of  Kentucky, 
Congress  passed  an  Act  which,  after  re- 
ferring to  the  compact  and  to  the  accept- 
ance of  it  by  Kentucky,  declared  the  con- 
sent of  that  body  to  the  erecting  of  the 
district  into  a  separate  and  independent 


state  upon  a  certain  day  and  receiving 
her  into  the  Union.  It  was  held  that 
.Congress  expressly  consented  to  the  com- 
pact between  Virginia  and  Kentucky 
whereby  Kentucky  became  an  independent 
state.  Green  v.  Biddle,  (1823)  8  Wheat. 
86,  6  U.  S.  (L.  ed.)   647. 

By  resolution. —  It  can  make  no  differ- 
ence that  the  consent  of  Congress  is  mani- 
fested by  a  resolution,  and  not  a  formal 
act.  In  order  for  states  to  make  agree- 
ments and  compacts  with  each  other  they 
only  need  the  consent  of  Congress,  and 
this  consent  may  be  manifested  as  well 
by  resolution  as  by  formal  act.  The 
Constitution  of  the  United  States  requires 
no  particular  manner  of  giving  consent. 
State  v.  Cunningham,  (1912)  102  Miss. 
237,  69  So.  76,  Ann.  Cas.  1914D  182. 


H.  Active  Militia  Not  "  Troops  " 

Active  militia  or  national  guard,  organized  and  enrolled  under  a  state 
military  code  for  discipline  and  not  for  military  service,  except  in  times  of 
insurrection,  invasion,  and  riot,  the  men  comprising  it  coming  from  the 
body  of  the  militia  of  the  state,  and,  when  not  engaged  at  stated  periods  in 
drilling  or  training  for  military  duty,  returning  to  their  usual  vocations, 
subject  to  call  when  public  exigencies  require  it,  but  not  kept  in  service,  like 
standing  armies  in  times  of  peace,  are  not  "  troops  "  within  the  meaning 
of  this  clause. 


State  v.  Wagener,  (1898)  74  Minn.  622, 
77  N.  W.  424,  73  Am.  St.  Rep.  369,  42 
L.  R.  A.  749. 

Active  militia  organized  under  a  state 
statute  do  not  come  within  the  prohibi- 
tion of  this  clause,  which  withholds  from 
the  state  the  power  to  keep  "troops"  in 
time  of  peace.  Dunne  v.  People,  (1879) 
94  111.  130,  the  court  saying:  "Lexicog- 
raphers and  others  define  militia,  and  so 
the  common  understanding  is,  to  be  '  a 
body  of  armed  citizens  trained  to  mili- 
tary duty,  who  may  be  called  out  in  cer- 
tain cases,  but  may  not  be  kept  on  serv- 
ice like  standing  armies  in  time  of  peace.1 
That  is  the  case  as  to  the  active  militia 
of  this  state.  The  men  comprising  it 
come  from  the  body  of  the  militia,  and 


when  not  engaged  at  stated  periods  in 
drilling  and  'other  exercises  they  return 
to  their  usual  avocations,  as  is  usual  with 
militia,  and  are  subject  to  call  when  the 
public  exigencies  demand  it.  Such  an 
organization,  no  matter  by  what  name  it 
may  be  designated,  comes  within  no  defini- 
tion of  'troops/  as  the  word  is  used  in 
the  Constitution.  The  word  f  troops '  con- 
veys to  the  mind  the  idea  of  an  armed 
body  of  soldiers,  whose  sole  occupation 
is  war  or  service,  answering  to  the  regu- 
lar army.  The  organization  of  the  active 
militia  of  the  state  bears  no  likeness  to 
such  a  body  of  men.  It  is  simply  a  do- 
mestic force  as  distinguished  from  regular 
'  troops,'  and  is  only  liable  to  be  called 
into  service  when  the  exigencies  of  the 
state  make  it  necessary." 
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m.  Duty  of  Tonnage 

1.  In  General.— A  duty  of  tonnage  within  the  meaning  of  the  Constitu- 
tion is  a  charge  upon  a  vessel,  according  to  its  tonnage,  as  an  instrument 
of  commerce,  for  entering  or  leaving  a  port,  or  navigating  the  public 
waters  of  the  country,  and  the  provision  was  designed  to  prevent  the  states 
from  imposing  hindrances  of  this  kind  to  commerce  carried  on  by  vessels. 


Huse  c.  Glover,  (1886)  119  U.  S.  54G, 
7  S.  Ct.  313,  30  U.  S.  (L.  ed.)  487,  affirm- 
ing (1883)  15  Fed.  292.  See  also  O'Con- 
ley  t>.  Natchez,  (1843)  1  Smed.  &  M. 
(Mass.)   47. 

A  duty  of  tonnage  is  as  much  a  tax  as 
a  duty  on  imports  or  exports;  and  the 
reason  which  induced  the  prohibition  of 
those  taxes  extends  to  this  also.  This 
tax  may  be  imposed  by  a  state  with  the 
consent  of  Congress;  and  it  may  be  ad- 
mitted that  Congress  cannot  give  a  right 
to  a  state  in  virtue  of  its  own  powers. 
But  a  duty  of  tonnage  being  part  of  the 
power  of  imposing  taxes,  its  prohibition 
may  certainly  be  made  to  depend  on  Con- 
gress without  affording  any  implication 
respecting  a  power  to  regulate  commerce. 
It  is  true  that  duties  may  often  be,  and 
in  fact  often  are,  imposed  on  tonnage, 
with  a  view  to  the  regulation  of  com- 
merce; but  they  may  be  also  imposed 
with  a  view  to  revenue;  and  it  was, 
therefore,  a  prudent  precaution  to  pro- 
hibit the  states  from  exercising  this 
power.  Gibbons  v.  Ogden,  (1824)  9  Wheat. 
202,  6  U.  8.   (L.  ed  )   23. 

In  the  light  of  an  Act  of  Congress  pre- 
scribing the  rules  of  admeasurement  and 
computation  for  estimating  the  tonnage 
of  American  ships  and  vessels,  the  worcj, 
"  tonnage,"  as  applied  to  such  ships  and 
vessels,  must  be  held  to  mean  their  entire 
internal  cubical  capacity,  or  contents  of 
the  ship  or  vessel  expressed  in  tons  of 
one  hundred  cubical  feet  each,  as  esti- 
mated and  ascertained  by  those  rules  of 
admeasurement  and  computation.  State 
Tonnage  Tax  Cases,  (1870)  12  Wall.  210, 
20  U.  S.   (L.  ed.)  370. 

Tonnage,  under  our  laws,  is  a  vessel's 
internal  cubical  capacity  in  tons  of  one 
hundred  cubic  feet  each,  to  be  ascertained 
in  the  manner  prescribed  by  Congress. 
Act  of  May  6,  1864,  13  Stat.  L.  70,  72, 
R.  S.  sec.  4153.  Inman  Steamship  Co.  v. 
Tinker,  (1876)  94  U.  S.  243,  24  U.  S. 
(L.  ed.)   118. 

According  to  rule  of  weight  or  fixed 
sum. —  The  vital  principles  of  a  tonnage 


tax  or  duty  is  that  it  is  imposed,  what- 
ever the  subject,  solely  according  to  the 
rule  of  weight,  either  as  to  the  capacity 
of  carriage  or  the  actual  weight  of  the 
thing  itself.  Inman  Steamship  Co.  v. 
Tinker,  (1876)  94  U.  8.  243,  24  U.  S. 
(L.  ed.)    118. 

In  the  most  obvious  and  general  sense, 
the  words  "duty  of  tonnage"  describe 
a  duty  in  proportion  to  the  tonnage  of 
the  vessel  —  a  certain  rate  on  each  ton. 
But  it  seems  plain  that,  taken  in  this 
restricted  sense,  the  constitutional  pro- 
vision would  not  fully  accomplish  its  in- 
tent. The  general  prohibition  upon  the 
states  against  levying  duties  on  imports 
or  exports  would  have  been  ineffectual  if 
it  had  not  been  extended  to  duties  on  the 
ships  which  serve  as  the  vehicles  of  con- 
veyance. This  extension  was  doubtless 
intended  by  the  prohibition  of  any  duty 
of  tonnage.  It  was  not  only  a  pro  rata 
tax  which  was  prohibited,  but  any  duty 
on  the  ship,  whether  a  fixed  sum  upon 
its  whole  tonnage,  or  a  sum  to  be  ascer- 
tained by  comparing  the  amount  of  ton- 
nage with  the  rate  of  duty.  Southern 
Steamship  Co.  v.  Portwardens,  (1867)  6 
Wall.  31,  18  XL  S.  (L.  ed.)  749.  See  also 
The  North  Cape,  (1876)  6  Bias.  (U.  S.) 
505,  18  Fed.  Cas.  No.  10,316. 

This  clause  was  designed  to  forbid. the 
levying  of  any  tax  on  vessels  as  such, 
whether  the  amount  of  such  tax  was  to 
be  ascertained  by  reference  to  the  ton- 
nage of  the  vessel  or  by  any  other  mode 
of  measurement.  Harbor  Com'rs  v.  Pash- 
ley,  (1882)   19  S.  C.  320. 

Vessels  belonging  to  citizens  of  state  or 
nonresidents. —  It  makes  no  difference 
whether  the  ships  or  vessels  taxed  belong 
to  the  citizens  of  the  state  which  levies 
the  tax  or  the  citizens  of  another  state, 
as  the  prohibition  is  general,  withdraw- 
ing altogether  from  the  states  the  power 
to  lay  any  duty  of  tonnage  under  any 
circumstances,  without  the  consent  of 
Congress.  State  Tonnage  Tax  Cases, 
(1870)  12  Wall.  (U.  S.)  213,  20  U.  S. 
(Ix  ed.)   370. 


2.  For  Privilege  of  Entering  or  Departing  from  a  Port.—  To  determine 
whether  a  charge  prescribed  by  a  municipal  ordinance  is  a  duty  of  tonnage 
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within  the  meaning  of  the  Constitution,  it  is  necessary  to  observe  carefully 
its  object  and  essence.  If  the  tax  is  clearly  a  charge  or  burden,  which  in  its 
essence  is  a  contribution  claimed  for  the  privilege  of  entering  a  port  or  of 
remaining  in  it  or  departing  from  it,  imposed  by  authority  of  the  state,  and 
measured  by  the  capacity  of  the  vessel,  it  is  doubtless  embraced  by  the  con- 
stitutional prohibition  of  such  a  duty. 

the  city's  wharves,  but  is  a  tax  upon  every 
vessel  which  stops  either  by  landing  or 
mooring  in  the  waters  of  a  river  within 
a  city,  f6r  the  privilege  of  so  landing  or 
mooring,  and,  when  the  assessment  of  the 
tax  is  measured  by  the  tonnage  of  the 
vessel,  falls  directly  within  the  prohibi- 
tion of  the  Constitution.  Cannon  r.  New 
Orleans,  (1874)  20  Wall.  580,  22  U.  S. 
(L.  ed.)    417,  reversing  27  La.  Ann.  16. 


Packet  Co.  v.  Keokuk,  (1877)  95  U.  S. 
84,  24  U.  S.  (L.  ed.)  377.  See  also 
United  States  v.  Hooslef,  (1015)  237 
U.  S.  1,  35  S.  Ct.  450,  50  U.  S.  (L.  ed.) 
813,  Ann.  Cas.  1916A  286;  Vicksburg  v. 
Tobin,  (1870)  100  U.  S.  432,  25  U.  S. 
(L.  ed.)  688;  Cannon  v.  New  Orleans, 
(1874)  20  Wall.  581,  22  U.  S.  (L.  ed.) 
417,  reversing  (1875)  27  La.  Ann.  16; 
The  North  Cape,  (1876)  6  Bis*  (U.  S.) 
605,  18  Fed.  Cas.  No.  10,316. 

A  municipal  ordinance  providing  "  that 
every  steamboat  or  other  vessel  which 
may  land  or  anchor  at  or  in  front  of  any 
landing,  wharf,  or  pier  within  the  limits 
of  the  city  of  St.  Paul,  shall  for  each  and 
every  trip  be  charged  and  shall  pay  the 
city  of  St.  Paul  the  sum  of  four  and  a 
half  cents  per  ton  for  each  and  every  ton 
such  steamboat  or  other  vessel  may 
register  or  measure;  provided,  that  no 
boat  shall  pay  more  than  twenty  dollars 
for  each  trip,"  was  held  to  be  invalid  as 
a  duty  of  tonnage.  Northwestern  Union 
Packet  Co.  v.  St.  Paul,  (1874)  3  Dill. 
(U.  S.)   454,  18  Fed.  Cas.  No.  10,346. 

A  tax  imposed  by  a  municipal  corpo- 
ration, which  is,  by  its  terms,  due  from 
all  vessels  arriving  and  stopping  in  that 
port,  without  regard  to  the  place  where 
they  stop,  whether  it  be  in  the  channel  of 
the  stream  or  out  in  the  bay,  or  landed 
at  the  natural  river  bank,  cannot  be  sup- 
ported as  a  compensation  for  the  use  of 


A  New  York  statute  which  provides 
that  vessels  which  shall  enter  the  port 
of  New  York,  or  load  or  unload  at  or  make 
fast  to  any  wharf  therein,  shall  pay  a 
certain  sum  per  ton  to  foe  computed  upon 
the  tonnage  expressed  in  the  registers  of 
enrollments  of  the  vessels,  is  an  exercise 
of  the  power  expressly  prohibited  by  this 
clause.  Inman  Steamship  Co.  v.  Tinker, 
(1876)  94  U.  S.  241,  24  U.  S.  (L.  ed.) 
118.  See  also  Way  v.  New  Jersey  Steam- 
boat Co.,  (1004)  133  Fed.  .188,  as  to  a 
later  statute  providing  that  "  the  master, 
owner,  or  consignee  of  every  steamboat  or 
vessel  entering  the  port  of  Albany,  or 
loading,  unloading,  or  making  fast  to  any 
wharf  therein,  shall,  within  forty-eight 
hours  after  the  arrival  thereof,  pay  to  the 
harbor  master  for  his  services  tine  sum  of 
one  and  one-half  cents  per  ton  per  an- 
num, which  shall  be  computed  upon  the 
registered  tonnage  of  such  steamboat  or 
vessel."  But  see  Benedict  v.  VanderbUt, 
(1863)  25  How.  Pr.  (N.  Y.)  "211. 


3.  Taxes  on  Vessels  as  Property. —  Taxes  levied  by  a  state  upon  ships  or 
vessels  owned  by  the  citizens  of  the  state  as  property,  based  on  a  valuation 
of  the  same  as  property,  are  not  within  the  prohibition,  for  the  reason  that 
the  prohibition,  when  properly  construed,  does  not  extend  to  the  investments 
of  the  citizens  in  such  structures. 


Wheeling,  etc.,  Transp.  Co.  v.  Wheeling, 
(1878)  99  U.  8.  283,  25  U.  S.  (L.  ed.) 
412.     See  also  the  following  cases: 

United  States. —  State  Tonnage  Tax 
Cases,  (1870)  12  Wall.  213,  20  U.  &  (L. 
ed.)  370;  The  North  Cape,  (1876)  6  Biss. 
(U.  S.)   505,  18  Fed.  Cas.  No.  10,316. 

Alabama,. —  Lott  t\  Mobile  Trade  Co., 
(1869)   43  Ala.  578. 


Maryland. —  Gunther 
(1880)   55  Md.  458. 


Baltimore, 


Ohio. —  Perry    v.    Torrence,    (1838)     8 
Ohio  522. 

South   Carolina. —  State  v.   Charleston, 
(1851)    4  Rich.  L.  289. 

West  Virginia. —  Wheeling,  etc.,  Transp. 
Co.  t\  Wheeling,   (1876)   9  W.  Va.  170. 


1162 


CONSTITUTION 


[AttT.  I,  SEC.  10 


4.  Tax  on  Vessels  Used  Exclusively  in  Home  Ports. — A  statute  levying 
a  tax  on  all  steamboats,  vessels,  and  other  watercraf  t  lying  in  the  navigable 
waters  of  the  state,  at  the  rate  of  one  dollar  per  ton  on  the  registered  ton- 
nage thereof,  was  held  to  be  void  as  a  tonnage  tax  as  applied  to  vessels  duly 
enrolled  and  licensed  in  conformity  to  the  Act  of  Congress,  owned  by  a 
citizen  of  the  state,  and  used  exclusively  in  the  transportation  of  freight  and 
passengers  between  ports,  points,  or  landings  within  the  limits  of  the  state, 
on  navigable  rivers. 


State  Tonnage  Tax  Cases,    (1870) 
Wall.  210,  20  U.  S.  (L.  ed.)  370. 
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Vessels  engaged  in  towage  and  lighter- 
age.—  The  provision  of  the  Federal  Con- 
stitution which  prohibits  a  state  to  "lay 
any  duty  of  tonnage/'  applies  to  and  in- 
cludes vessels  which  are  licensed  in  the 
coasting  trade,  and  which  are  exclusively 
engaged  in  the  towage  and  lighterage  busi- 
ness in  the  bay  and  harbor  of  Mobile, 
carrying  passengers  and  freight  between 
the  city  and  vessels  at  anchorage  in  the 
bay;  and  as  to  such  vessels  the  tax  im- 
posed the  revenue  law  "  on  all  steamboats, 


vessels,  and  other  watercraft  plying  in 
the  navigable  waters  of  the  state,  at  the 
rate  of  one  dollar  per  ton  of  the  registered 
tonnage  thereof,"  is  unconstitutional  ««d 
void.  Lott  !?.  Morgan,  (1867)  41  Ala. 
246. 

A  municipal  ordinance  imposing  a  li- 
cense tax  upon  "every  member  of  a  firm 
or  company,  every  agency,  person,  or  cor- 
poration, owning  and  running  towboats 
to  and  from  the  Gulf  of  Mexico,"  does 
not  impose  a  duty  of  tonnage.  New  Or- 
leans v.  Eclipse  Tow  Boat  Co.,  (1881) 
33  La.  Ann.  647. 


5.  Wharfage  Charges. —  A  municipal  corporation,  owning  improved 
wharves  and  other  artificial  means  which  it  has  provided  and  maintains,  at 
its  own  cost,  for  the  benefit  of  those  engaged  in  commerce  upon  the  public 
navigable  waters  of  the  United  States,  is  not  prohibited  by  the  National 
Constitution  from  charging  and  collecting  from  those  using  its  wharves  and 
facilities  such  reasonable  fees  as  will  fairly  remunerate  it  for  the  use  of  its 
property. 


Northwestern  Union  Packet  Co.  v.  St. 
Louis,  (18T9)  100  U.  S.  427,  25  U.  S. 
(L.  ed.)  688,  affirming  (1876)  4  Dill. 
(U.  S.)  10,  18  Fed.  Cas.  No.  10,345;  Cin- 
cinnati, etc.,  Packet  Co.  v.  Catlettsburg, 
(1881)  105  U.  S.  562,  26  U.  S.  (L.  ed.) 
1169;  Vicksburg  v.  Tobin,  (1879)  100 
U.  S.  432,  25  U.  S.  (L.  ed.)  690;  Keokuk 
Northern  Line  Packet  Co.  t?.  Keokuk, 
(1877)  95  U.  S.  84,  24  U.  S.  (L.  ed.) 
377;  Cannon  v.  New  Orleans,  (1874)  20 
Wall.  582,  22  U.  S.  (L.  ed.)  417,  revers- 
ing (1875)  27  La.  Ann.  16;  The  Canal 
Boat  Ann  Ryan,  (1873)  7  Ben.  (U.  S.) 
20,  1  Fed.  Cas.  No.  428;  People  v.  Roberts, 
(1892)  92  Cal.  663;  Sweeney  v.  Otis, 
(1885)  37  La.  Ann.  520;  CConley  v. 
Natchez,  (1843)  1  Smed.  &  M.  (Miss.) 
31;  Sterrett  v.  Houston,  (1855)  14  Tex. 
153. 

A  city  authorized  by  its  charter  to  pass 
ordinances  not  inconsistent  with  the  Con- 
stitution or  any  law  of  this  state  or  of 
the  charter,  to  construct  all  needful  im- 


provements in  the  harbor;  to  erect,  re- 
pair and  regulate  public  wharfs  and  docks, 
etc.,  and  "to  regulate  the  stationing,  an- 
choring and  mooring  of  vessels  and  wharf- 
boats  within  the  city;  to  charge  and  col- 
lect wharfage  and  tonnage  dues,  levee 
rates,"  may  by  ordinance  require  the  pay- 
ment of  wharfage  dues  for  the  use  by  ves- 
sels of  public  wharves,  such  dues  being 
based  on  the  tonnage  capacity  of  the  boat, 
and  such  an  ordinance  is  not  violative  of 
the  provision  in  the  Federal  Constitu- 
tion forbidding  the  levying  of  any  duty 
of  tonnage.  St.  Louis  v.  Eagle  Packet 
Co.,  (1908)  214  Mo.  638,  114  S.  W.  21. 

Whether  a  charge  imposed  is  a  charge 
of  wharfage  or  a  duty  of  tonnage  must 
be  determined  by  the  terms  of  the  ordi- 
nance or  regulation  which  imposes  it. 
They  are  not  the  same  thing;  a  duty  of 
tonnage  is  a  charge  for  the  privilege  of 
entering,  or  trading  or  lying  in,  a  port 
or  harbor;  wharfage  is  a  charge  for  the 
use    of    a   wharf.      Exorbitant    wharfage 
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may  have  a  similar  effect  as  a  burden  on 
commerce  as  a  duty  of  tonnage  has,  but 
it  is  exorbitant  wharfage  and  not  a  duty 
of  tonnage;  and  the  remedy  for  one  is 
different  from  the  remedy  for  the  other. 
The  question  whether  it  is  the  one  or  the 
other  is  not  one  of  intent,  but  one  of  fact 
and  law;  of  fact,  as  whether  the  charge 
is  made  for  the  use  of  a  wharf,  or  for 
entering  the  port;  of  law,  as  whether,  ac- 
cording as  the  fact  is  shown  to  exist,  it 
is  wharfage  or  a  duty  of  tonnage.  The 
intent  is  not  material  and  is  not  travers- 
able. Parkersburg,  etc.,  Transp.  Co.  v. 
Parkersburg,  (1882)  107  U.  S.  696,  2 
fi.  Ct.  732,  27  U.  S.  (L.  ed.)  584. 

Charges  for  wharfage  may  be  graduated 
by  the  tonnage  of  vessels  using  a  wharf, 
and  this  is  not  a  duty  of  tonnage  within 
the  meaning  of  this  provision.  Ouachita 
Packet  Co.  v.  Aiken,  (1886)  121  U.  S. 
448,  7  S.  Ct.  907,  30  U.  S.  (L.  ed.)  976, 
affirming  (1883)  16  Fed.  890.  See  also 
Parkersburg,  etc.,  Transp.  Co.  v.  Parkers- 
burg, (1882)  107  U.  S.  693,  %  S.  Ct.  732, 
27  U.  S.  (L.  ed.)  584;  Cincinnati,  etc., 
Packet  Co.  v.  Catlettsburg,  (1881)  105 
U.  S.  562,  26  U.  S.  (L.  ed.)  1169; 
Leathers  v.  Aiken,  (1881)   9  Fed.  681. 

Imposed  by  municipal  corporation  hav- 
ing exclusive  right  to  erect  wharves.— A 
municipal  corporation,  having  by  the  law 
of  its  organization  an  exclusive  right  to 
make  wharves,  collect  wharfage,  and  regu- 
late wharfage  rates,  can  consistently  with 
the  Constitution  of  the  United  States 
charge  and  collect  wharfage  proportionate 
to  the  tonnage  of  the  vessel  from  the  own- 
ers of  enrolled  and  licensed  steamboats 
mooring  and  landing  at  the  wharves  con- 
structed on  the  banks  of  a  navigable 
river.  Keokuk  Northern  Line  Packet  Co. 
t?.  Keokuk,  (1877)   95  U.  S.  84,  24  U.  S. 


(L.  ed.)  379.  See  also  Vicksburg  t?. 
Tobin,  (1879)  100  U.  S.  432,  25  U.  S. 
(L.  ed.)   688. 

Discriminating  wharfage  rates. — A  New 
York  statute  which  makes  a  distinction 
of  wharfage  between  canal  boats  plying 
on  the  waters  of  New  York  state  exclu- 
sively, and  all  other  canal  boats  and 
barges,  violates  this  clause.  A  law  which 
roakee  such  a  distinction  does  not  impose 
on  vessels,  for  the  use  of  wharves,  a  mere 
compensatory  payment.  A  compensatory 
payment  merely  must  be  general  and  uni- 
form. The  excess  of  wharfage  demanded 
of  all  other  canal  boats  than  those  navi- 
gating New  York  waters  is  a  duty  of 
tonnage.  Broeck  v.  The  Barge  John  M. 
Welch,  (1880)  2  Fed.  369,  reversing  The 
Barge  John  M.  Welch,  (1878)  9  Ben. 
(U.  S.)    507,  13  Fed.  Cas.  No.  7,359. 

Imposed  in  advance  of  construction  of 
wharf. — Whenever  the  state  shall  have 
constructed  or  acquired  wharves  in  the 
interest  of  commerce,  it  may  collect  wharf- 
age, as  proprietor,  for  the  use  of  the 
wharves;  to  attempt  to  impose  "wharf- 
age" (so  called)  in  advance  of  such  con- 
struction or  acquisition  would  be  an  at- 
tempt to  lay  a  duty  of  tonnage.  People 
p.  Pacific  Rolling  Mills  Co.,  (1882)  60 
Cal.  327. 

Ordinance  will  be  carefully  scrutinised. 
—  No  doubt  neither  a  state  nor  a  mu- 
nicipal corporation,  can  be  permitted  to 
impose  a  tax  upon  tonnage  under  cover 
of  law  or  ordinances  ostensibly  passed  to 
collect  wharfage.  This  has  sometimes 
been  attempted,  but  the  ordinances  will 
always  be  carefully  scrutinized.  Keokuk 
Northern  Line  Packet  Co.  t?.  Keokuk, 
(1877)  95  U.  S.  86,  24  U.  S.  (L.  ed.) 
377. 


6.  Fees  for  Harbor  Masters  and  Wardens. — A  statute  enacting  that  the 
master  and  warden  of  a  port  within  the  state  should  be  entitled  to  demand 
and  receive  a  fee,  whether  called  on  to  perform  any  service  or  not,  for  every 
vessel  arriving  in  that  port,  is  void  as  a  duty  of  tonnage. 


Southern  Steamship  Co.  v.  Port  war  dens, 
(1867)  6  Wall.  31,  18  U.  S.  (L.  ed.) 
749;  Sheffield  v.  Parsons,  (1833)  3  Stew. 
&  P.  (Ala.)  302;  Hackley  v.  Geraghty, 
(1870)  34  N.  J.  L.  332,  affirming  Geraghty 
f?.  Hackley,  (1872)  36  N.  J.  L.  459;  Alex- 
ander r.  Wilmington,  etc.,  R.  Co.,  (1847) 
3  Strobh.  L.  (S.  C.)  594;  Harbor  Com'rs 
v.  Pashley,  (1882)   19  S.  C.  320. 

If  it  had  been  the  intent  to  compensate 
the  harbor  masters  for  their  labor,  it 
would  have  been  proper  and  constitu- 
tional to  fix  a  fee  for  the  work  actually 
performed;  but  not  even  for  the  purpose 


of  paying  officials  could  a  tonnage  duty 
be  imposed  without  the  leave  of  Congress. 
Cole  t?.  Johnson,  (1881)  10  Daly  (N.  Y.) 
259. 

A  harbor  master's  fee  for  assigning  a 
vessel  a  berth  at  a  wharf,  which  fee  is 
ascertained  by  the  tonnage  of  the  ship, 
is  not  a  tonnage  duty.  State  r.  Charles- 
ton,   (1851)   4  Rich.  L.    (S.  C.)   288. 

District  of  Columbia. — An  ordinance 
adopted  by  the  city  of  Washington,  "  that 
section  2  of  the  Act  entitled  'An  Act  for 
the  appointment  of  a  harbor  master  and 
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for  other  purposes'  be  so  amended  that  power  to  lay  a  tax  on  commerce  in  the 

the  harbor   fees  to   be   collected   by   the  form  of  a  duty  on  tonnage  had  not  been 

harbor  master  shall  be  as  follows:     On  granted    by    Congress.      Washington    V. 

all  vessels  of  fifty  tons  and  under,  fifty  Barnes,  (1867)  «  D.  C.  230. 
cents/'  etc.,  was  held  to  be  void,  as  the 

7.  Tolls  Charged  for  Improved  Navigation. —  The  exaction  by  a  state  of 
tolls  for  passing  through  improved  waters  of  the  state,  as  compensation  for 
the  use  of  artificial  facilities  constructed,  is  not  a  duty  of  tonnage  though 
the  rates  of  toll  are  prescribed  according  to  the  tonnage  of  the  vessels  and 
the  amount  of  freight  carried. 

Huse  r.  Glover,  (1886)  119  U.  S.  547,  Bank  v.  Lovell,  (1847)  18  Conn.  510; 
7  S.  Ot.  3I3..30  U.  S.  (L.  ed.)  487,  affirm-  Carondelet  Canal,  etc.,  Co.  t?.  Parker, 
ing  (1883)   15  Fed.  292.    See  also  Thames       (1877)   29  La.  Ann.  430. 

8.  Ferry  License. —  A  municipal  ordinance  providing  that  "  keepers  of 
ferries  shall  pay  fifty  dollars  license  for  each  boat  plying  between  this  city 
and  the  opposite  bank  of  the  river  for  one  year,  .or  twenty-five  dollars  for 
each  boat  for  six  months/ '  is  not  invalid  as  a  tonnage  tax  which  the  states 
are  forbidden  to  lay. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  graduated  by  the  tonnage  of  the  ferry- 
(1882)  107  U.  S.  375,  2  S.  Ct.  257,  27  boats.  It  is  the  same  whether  the  boats 
U.  S.  (L.  ed.)  419,  wherein  the  court  are  of  large  or  small  carrying  capacity, 
said:  "In  the  first  place,  the  license  This,  although  not  a  conclusive  circum- 
fee  is  levied  not  on  the  ferry-boat  but  on  stance,  is  one  of  the  tests  applied  to  de- 
the  ferry-keeper.  *  *  *  In  the  second  termine  whether  a  tax  is  a  tax  on  ton- 
place,  the  amount  of  the  license  fe#  is  not  nage  or  not." 

9.  Quarantine  Fees. —  The  fee  exacted  for  the  examination  which  the 
quarantine  laws  of  the  state  require  in  regard  to  all  vessels  passing  the 
quarantine  station  is  not  a  tonnage  tax ;  it  is  not  in  fact  a  tax  within  the 
true  meaning  of  the  word  as  used  in  the  Constitution,  but  is  a  compensa- 
tion for  the  services  rendered  as  part  of  its  quarantine  system  to  the  vessel 
which  receives  the  certificate  that  declares  it  free  from  further  quarantine 
requirements. 

Morgan's   Steamship   Co.   F.   Louisiana,  A  state  cannot  levy  a  tonnage  tax  on 

(1885)  118  U.  S.  463,  6  S.  Ct.  1114,  30  vessels  owned  in  foreign  ports  and  enter- 
U.  S.  ( L.  ed. )  237,  affirming  Morgan's  ing  her  harbors  in  the  pursuit  of  corn- 
Louisiana,  etc.,  R.,  etc.,  Co.  v.  Board  of  merce  in  order  to  defray  the  expenses  of 
Health,   (1884)   36  La.  Ann.  667.  her  quarantine  regulation.    Peette  r.  Mor- 

gan,   (1873)    19  Wall.  5S2,  22  U.  S.    (L. 
ed.)   201. 

10.  Tax  on  Pilotage  Fetes. — A  statute  authorizing  the  collection  of  five 
per  cent  of  pilotage  charges,  required  to  be  paid  by  the  pilots  to  the  pilot 
commissioners,  is  not  invalid  as  a  tonnage  duty. 

The  Queen,   (1913)   206  Fed.  148. 
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11.  Imposing  Half  Pilotage. — A  state  law  imposing  half  pilotage  when  a 
pilot  is  not  received  is  not  in  effect  a  duty  of  tonnage  because  of  the  appro- 
priation of  the  sums  received  to  the  use  of  a  society  for  the  relief  of  dis- 
tressed and  decayed  pilots,  their  wives  and  children.  Whether  these  sums 
shall  go  directly  to  the  use  of  the  individual  pilots  by.  whom  the  service  is 
tendered,  or  shall  form  a  common  fund,  to  be  administered  by  trustees  for 
the  benefit  of  such  pilots  and  their  families  as  may  stand  in  peculiar  need 
of  it,  is  a  matter  resting  in  legislative  discretion,  in  the  proper  exercise  of 
which  the  pilots  alone  are  interested. 

Oooley  v.  Board  of  Wardene,   (1851)    12  How.  313,  13  U.  S.   (L.  ed.)  996. 


12.  Tax  on  Vessels  Engaged  in  Oyster  Business.— A  state  statute  exact- 
ing a  license  fee  of  three  dollars  per  ton  for  every  vessel  employed  in  dredg- 
ing for  oysters  in  the  waters  of  the  state  is  not  a  tonnage  tax,  but  a  lawful 
compensation  demanded  by  the  state  as  the  proprietor  of  the  oyster  beds  for 
the  privilege  of  taking  the  oysters,  which  it  is  reasonable  to  rate  according 
to  the  size  of  the  vessel  used.  It  has  nothing  to  do  with  commerce  or  naviga- 
tion,  and  cannot  be  said  to  be  a  tax  upon  either. 


Dize  v.  Lloyd,   (1888)    36  Fed.  651. 

A  New  Jersey  statute  regulating  and 
controlling  the  taking,  planting,  and  culti- 
vating of  oysters  under  tidal  waters  in 
the  state .  of  New  Jersey,  confers  upon 
certain  persons  who  comply  with  the  con- 
ditions which  it  prescribes  the  right  to 
engage  in  the  business  of  catching,  plant- 
ing, and  growing  oysters  upon  lands  of 
the  state  lying  under  tide  water.  One 
of  these  conditions  is  that  every  vessel 
used  by  the  person  upon  whom  the  state 
has  conferred  this  privilege  shall  be  li- 
censed, and  that  before  the  license  is 
issued  a  fee  shall  be  paid  therefor  gradu- 
ated by  the  tonnage  of  the  vessel.  The 
fact  that  the  tonnage  of  the  vessel  is 
selected  as  the  scale  by  which  the  amount 
of  the  license  fee  shall  be  determined  does 
not  affect  the  character  of  the  imposition. 
State  v.  Corson,  (1901)  67  N.  J.  L.  185, 
50  Atl.  780. 

Engaged  in  buying  or  selling  oysters. — 
The  Maryland  oyster  law  requiring  that 
there  shall  be  paid  for  every  vessel  en- 
gaged in  buying  or  selling  oysters  upon 
the  waters  of  the  Chesapeake  and  its 
tributaries  in  Maryland  a  license  of  three 
dollars  per  ton  of  the  vessel's  measure- 
ment, is  void  as  a  duty  of  tonnage.  This 
is  a  tax  levied  upon  the  vessel  as  an  in- 
strument used  in  the  particular  trade  or 
branch  of  commerce,  irrespective  of  the 
value  of  the  vessel  as  property  and  based 
solely  and  exclusively  on  its  cubical  con- 


tents. Booth  t\  Lloyd,  (1887)  33  Fed. 
598.  See  also  Ea  p.  Insley,  (1887)  33 
Fed.  680. 

Engaged  in  carrying  oysters. — A  Vir- 
ginia statute  providing  that  "every  cap- 
tain or  officer  of  a  vessel  which  shall  be 
employed  in  carrying  oysters  taken  in  the 
waters  of  Virginia  shall  obtain  from  an 
inspector  a  license,  for  which  he  shall 
pay  to  said  inspector  a  tax  of  three  dol- 
lars per  ton  for  every  ton  said  vessel 
may  measure,  according  to  the  custom- 
house enrollment  or  license;  and  it  shall 
be  the  duty  of  every  such  captain  or 
officer  to  have  said  license  framed,  and  so 
set  or  placed  upon  the  quarter-deck  or 
binnacle  of  his  vessel,  as  to  be  exposed 
to  the  full  view  of  every  person  who  may 
board  said  vessel;  which  license  shall 
authorize  such  vessel  to  carry  away 
oysters  for  one  year,"  was  held  to  be 
invalid  as  a  duty  of  tonnage.  Johnson 
v.  Drummond,  (1871)  20  Gratt.  (Va.) 
419,  in  which  case  the  court  said:  "It 
is  said,  however,  that  the  tax  we  are  con- 
sidering is  in  effect  a  tax  on  the  oysters, 
and  not  a  tax  on  the  vessel  as  a  vehicle 
of  conveyance.  I  cannot  admit  this  propo- 
sition. The  tax  is  not  exacted  from  the 
owner  of  the  oysters,  and  is  not  in  pro- 
portion to  the  quantity  or  value  of  the 
oysters.  It  is  a  tax  exacted  from  the 
master  of  a  vessel,  who  may  or  may  not 
own  either  the  vessel  or  the  oysters,  in 
consideration  of  a  privilege  to  be  granted 
to  the  vessel  to  engage  in  •  the  carrying 
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of  oysters.  The  tax  is  applicable  to  all 
vessels  wherever  owned,  and  is  not  ap- 
plicable to  any  vessel  which  does  not  carry 
oysters,  and  is  not,  therefore,  a  tax  upon 
the  vessel  as  property.  The  license  for 
which  the  tax  is  paid  is  not  a  license  to 
the  master  personally  to  engage  in  the 
oyster  trade,  for  then  he  might  substi- 
tute another  vessel.  The  words  of  the 
statute  are,  that  the  license  shall   'au- 


thorize the  vessel  to  carry  away  oysters 
for  one  year/  The  license,  therefore,  is 
to  the  vessel  herself;  if  she  is  lost  or  de- 
stroyed the  next  day,  the  license  is  gone. 
She  must  obtain  the  license  and  pay  the 
tax  because  she  carries  oysters;  or,  more 
properly,  because  she  has  a  capacity  to 
carry  oysters,*  under  the  privilege  con- 
ferred by  the  license,  and  the  license  is 
in  proportion  to  her  capacity." 


13.  Tax  on  Railroad  Freight. —  A  charter  of  a  railroad  corporation  pro- 
viding that  all  tonnage  carried  on  the  railroad  shall  be  subject  to  a  toll  or 
duty  of  three  mills  per  ton  per  mile  does  not  impose  a  tonnage  duty  within 
the  meaning  of  this  clause.  A  duty  of  tonnage  "  means  simply  that  sort  of 
duty  that  at  the  date  of  the  Constitution  was  called '  tonnage/  and  that  was 
a  duty  on  ships,  or  their  cargoes,  imported  or  exported,  measured  by  their 
capacity  or  weight." 

Pennsylvania  R.  Co.  v.  Com.,  (1860)  3  Grant  Caa.  (Pa.)   129. 


IV.  "Agreement  "  or  "  Compact " 

1.  General  Application  of  the  Terms. —  The  terms  "compact"  and 
"  agreement  "  do  not  apply  to  every  possible  compact  or  agreement  between 
one  state  and  another  for  the  validity  of  which  the  consent  of  Congress  must 
be  obtained,  but  the  prohibition  is  directed  to  the  formation  of  any  combina- 
tion tending  to  the  increase  of  political  power  in  the  states  which  may 
encroach  upon  or  interfere  with  the  just  supremacy  of  the  United  States. 


Virginia  c  Tennessee,  (1893)  148  U.  S. 
618,  13  S.  Ct.  728,  37  U.  S.  (L.  ed.)   537. 

If  these  compacts  are  with  foreign  na- 
tions, they  interfere  with  the  treaty-mak- 
ing power  which  is  conferred  entirely  on 
the  general  government;  if  with  each 
other,  for  political  purposes,  they  can 
scarcely  fail  to  interfere  with  the  general 
purpose  and  intent  of  the  Constitution. 
Barron  v.  Baltimore,  (1833)  7  Pet.  249, 
8  U.  S.   (L.  ed.)   672. 

"  The  word  '  agreement '  does  not  neces- 
sarily import  any  direct  and  express 
stipulation;  nor  is  it  necessary  that  it 
should  be  in  writing.  If  there  is  a  verbal 
understanding  to  which  both  parties  have 
assented,  and  upon  which  both  are  acting, 
it  is  an  '  agreement.'  And  the  use  of  all 
of  these  terms,  '  treaty,'  '  agreement/ 
'  compact/  show  that  it  was  the  intention 
of  the  framers  of  the  Constitution  to  use 
the  broadest  and  most  comprehensive 
terms;  and  that  they  anxiously  desired 
to  cut  off  all  connection  or  communica- 
tion between  a  state  and  a  foreign  power; 
and   we   shall   fail   to  execute   that   evi- 


dent intention  unless  we  give  to  the  word 
'  agreement '  its  most  extended  significa- 
tion, and  so  apply  it  as  to  prohibit  every 
agreement,  written  or  verbal,  formal  or 
informal,  positive  or  implied,  by  the 
mutual  understanding  of  the  parties." 
Holmes  v.  Jennison,  (1840)  14  Pet.  572, 
10  U.  S.  (L.  ed.)  579. 

Controversies  between  the  several  states 
arising  out  of  public  relations  and  inter- 
course cannot  be  settled  either  by  war  or 
diplomacy,  though,  with  the  consent  of 
Congress,  they  may  be  composed  by  agree- 
ment. Louisiana  v.  Texas,  (1900)  176 
U.  S.  17,  20  S.  Ct.  251,  44  U.  S.  (L.  ed.) 
347. 

Agreements  entered  into  before  adop- 
tion of  Constitution. — An  agreement  en- 
tered into  between  two  states  in  1785  was 
not  affected  or  set  aside  by  this  clause 
except  so  far  as  it  was  inconsistent  with 
the  provisions  of  the  Constitution.  The 
prohibition  of  the  clause  extends  only  to 
future  agreements  or  compact*,  not 
against  those  already  in  existence,  ex- 
cept so  far  as  their  stipulations  might 
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affect  subjects  placed  under  the  control 
of  Congress,  such  as  commerce  and  the 
navigation  of  public  waters,  which  is  in- 
cluded under  the  power  to  regulate  com- 


merce. Wharton  t?.  Wise,  (1893)  153* 
U.  S.  171,  14  S.  Ct.  783,  38  U.  S.  (L.  ed.) 
660. 


2.  As  to  a  Boundary  Line. — A  compact  or  agreement  between  two  states 
as  to  a  boundary  line  will  be  within  the  prohibition  of  the  Constitution,  or 
without  it,  according  as  the  establishment  of  the  boundary  line  may  or 
may  not  lead  to  the  increase  of  the  political  power  or  influence  of  the  states 
affected,  and  thus  encroach,  or  not,  upon  the  full  and  free  exercise  of  federal 
authority.  If  the  boundary  established  is  so  run  as  to  cut  off  an  important 
and  valuable  portion  of  a  state,  the  political  power  of  the  state  enlarged 
would  be  affected  by  the  settlement  of  the  boundary ;  and  to  an  agreement 
of  such  a  boundary,  or  rather  its  adoption  afterwards,  the  consent  of  Con- 
gress may  well  be  required.  But  if  the  running  of  a  boundary  may  have 
no  effect  upon  the  political  influence  of  either  state,  and  may  simply  serve  to 
mark  and  define  that  which  actually  existed  before  but  was  indefinite  and 
unmarked,  an  agreement  for  the  running  of  the  line  or  its  actual  survey 
would  in  no  respect  displace  the  relation  of  either  of  the  states  to  the  gen- 
eral government. 


Virginia  v.  Tennessee,  (1803)  148  U.  S. 
520,  13  S.  Ct.  728,  37  U.  S.  (L.  ed.)  637. 
See  also  North  Caroline  v.  Tennessee, 
(1015)  235  U.  S.  1,  35  S.  Ct.  8,  50  U.  S. 
(L.  ed.)   07. 

A  resolution  of  Congress  provided: 
"That  the  consent  of  the  Congress  of 
the  United  States,  is  hereby  given  to  the 
states  of  Mississippi  and  Arkansas  to 
enter  into  such  agreement  or  compact 
as  they  may  deem  desirable  or  necessary, 
not  in  conflict  with  the  Constitution  of 
the  United  States,  or  any  law  thereof, 
to  fix  the  boundary  line  between  said 
states,  where  the  Mississippi  river  now 
or  formerly  formed  the  said  boundary  line 
and  to  cede  respectively  each  to  the  other 
such  tracts  or  parcels  of  the  territory  of 
each  state  as  may  have  become  separated 
from  the  main  body  thereof  by  changes 
in  the  course  or  channel  of  the  Mississippi 
river  and  also  to  adjudge  and  settle  the 
jurisdiction  to  be  exercised  by  said  states, 
respectively,  over  offenses  arising  out  of 
the  violation  of  the  laws  of  said  states 
upon  the  waters  of  the  Mississippi  river." 
In  construing  this  it  was  said:  "The 
resolution  gives  to  the  states  named  the 
most  complete  power  to  enter  into  any 
agreement  or  compact  they  may  deem 
'desirable  or  necessary/  which  does  not 
conflict  with  the  Constitution  of  the 
United  States  or  any  law  thereof.  It 
gives  them  authority  not  only  to  fix  the 
boundary  line  between  them,  but  it  gives 
them  full  and  complete  power  to  adjudge 


and  settle  'the  jurisdiction  to  be  exer- 
cised by  said  states,  respectively,  over 
offenses  arising  out  of  a  violation  of  the 
laws  of  said  states  upon  the  waters  of  the 
Mississippi  river.' "  State  tx  Cunningham, 
(1012)  102  Miss.  237,  50  So.  76,  Ann. 
Cas.   1914D  182. 

The  question  of  boundary  between 
states  is  in  its  nature  a  political  question 
to  be  settled  by  compact  made  by  the 
political  departments  of  the  government, 
and  if  two  states  by  negotiation  and  agree- 
ment proceed  to  adjust  a  boundary  be- 
tween them,  any  compact  between  them 
would  be  null  and  void  without  the  as- 
sent of  Congress.  Florida  v.  Georgia, 
(1854)  17  How.  491,  15  U.  S.  (L.  ed.) 
181. 

Single  limitation  of  consent  of  Congress. 
—  It  is  a  part  of  the  general  right  of 
sovereignty,  belonging  to  independent  na- 
tions, to  establish  and  fix  the  disputed 
boundaries  between  their  respective  limits; 
and  the  boundaries  so  established  and 
fixed  by  compact  between  nations  become 
conclusive  upon  all  the  subjects  and  citi- 
zens thereof,  and  bind  their  rights,  and 
are  to  be  treated,  to  all  intents  and  pur- 
poses, as  the  real  boundaries.  This  right 
is  expressly  recognized  to  exist  in  the 
states  of  the  Union  by  the  Constitution 
of  the  United  States,  and  is  guarded  in 
its  exercise  by  a  single  limitation  or  re- 
striction only,  requiring  the  consent  of 
Congress.      Poole   v.    Fleeger,    (1837)    11 
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Pet.  185,  9  U.  S.  (L.  ed.)  680,  affirming 
Fleeger  v.  Pool,  (1832)  1  McLean  (U.  S.) 
185,  0  Fed.  Cas.  No.  4,860. 

By  the  surrender  of  the  power  to  enter 
into  any  agreement  or  compact  which  be- 
fore the  adoption  of  the  Constitution  was 
vested  in  every  state,  of  settling  these 
contested  boundaries  as  in  the  plenitude 
of  their  sovereignty  they  might,  they 
could  settle  them  neither  by  war,  nor  in 
peace  by  treaty,  compact,  or  agreement, 
without  the  permission  of  the  new  legis- 
lative power  which  the  states  brought  into 
existence  by  their  respective  and  several 
grants  in  conventions  of  the  people.  If 
Congress  consented,  then  the  states  were 
in  this  respect  restored  to  their  original 
sovereignty;  such  consent  being  the  sole 
limitation  imposed  by  the  Constitution, 
when  given,  left  the  states  as  they  were 
before;  whereby  their  compacts  became 
of  binding  force,  and  finally  settled  the 
boundary  between  them,  operating  with 
the  same  effect  as  a  treaty  between  sov- 
ereign powers ;  that  is,  that  the  boundaries 
so  established  and  fixed  by  compact  be- 
tween nations  become  conclusive  upon  all 


the  subjects  and  citizens  thereof,  and  bind 
their  rights,  and  are  to  be  treated  to  all 
intents  and  purposes  as  the  true  real 
boundaries.  Rhode  Island  v.  Massachu- 
setts, (1838)  12  Pet.  724,  9  U.  6.  (L.  ed.) 
1233. 

The  construction  of  the  compact  or 
agreement  as  to  boundary  entered  into 
with  the  consent  of  Congress  i»  a  judicial 

Tuestion.    Rhode  Island  v.  Massachusetts, 
1838)  12  Pet.  724,  9  U.  S.  (L.  ed.)  1233. 

A  legislative  declaration  following  the 
line  designated  as  the-  boundary  between 
two  states,  that  it  is  correct  and  shall 
thereafter  be  deemed  the  true  and  estab- 
lished line,  does  not  impair,  by  itself,  a 
contract  or  agreement  with  an  adjoining 
state.  It  is  the  legislative  declaration 
which  the  state  and  individuals  affected 
by  the  recognized  boundary  line  may  in- 
voke against  the  state  as  an  admission, 
but  not  as  a  compact  or  agreement. 
Monongahela  Nav.  Co.  t\  U.  S.,  (1893) 
148  U.  S.  312,  13  S.  Ct.  622,  37  U.  S.  (L. 
ed.)   463. 


3.  Grants  of  Franchise  to  a  Corporation  by  Two  States. —  It  is  compe- 
tent for  a  railroad  corporation  organized  under  the  laws  of  one  state,  when 
authorized  so  to  do  by  the  consent  of  the  state  which  created  it,  to  accept 
authority  from  another  state  to  extend  its  railroad  into  such  state  and  to 
receive  a  grant  of  powers  to  own  and  control,  by  lease  or  purchase,  railroads 
therein,  and  to  subject  itself  to  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  second  state.  Such  legislation  on  the  part  of  two  or  more 
states  is  not,  in  the  absence  of  inhibitory  legislation  by  Congress,  regarded 
as  within  the  constitutional  prohibition  of  agreements  or  compacts  between 
states. 


St.  Louis,  etc.,  R.  Co.  v.  James,  (1896) 
161  U.  S.  562,  16  S.  Ct.  621,  40  U.  S. 
(L.  ed.)   802. 

This  prohibition  applies  only  to  such  an 
"agreement  or  compact"  as  is  in  its 
nature  political.  The  framers  of  the  Con- 
stitution clearly  intended  nothing  more 
than  to  prohibit  the  several  states  from 
exercising  their  authority  in  any  way 
which  might  limit  or  infringe  upon  a  full 
and  complete  execution  by  the  general 
government  of  the  powers  intended  to  be 
delegated  by  the  Federal  Constitution. 
A  state  authorizing  a  railroad  company 
incorporated  in  another  state  to  extend 
the  railroad  to  some  point  within  the 
state,  assuming  that  the  action  of  both 
states  had  its  origin  in  an  agreement 
between  the  states,  unaccompanied  with 
the  consent  of  Congress,  is  valid.    Union 


Branch  R.  Co.  v.  East  Tennessee,  etc.,  IL 
Co.,  (1853)   14  Ga,  327. 

Erection  of  bridge  over  boundary 
waters. —  There  has  been  no  "  compact " 
between  two  states  by  each  state  granting 
to  corporations  the  authority  to  erect  a 
bridge  over  navigable  waters  forming  the 
boundary  between  the  states.  Dover  17. 
Portsmouth  Bridge,  (1846)  17  N.  H.  223, 
in  which  case  the  court  said:  "But  it 
is  not  necessary  for  us  to  go  into  a  con- 
sideration of  the  import  of  the  term 
'compact;  '  and  an  inquiry  whether  this 
prohibition  embraces  an  agreement  of 
such  a  character,  or  whether  the  term 
was  intended  to  designate  some  league 
or  alliance  or  contract  of  a  political 
nature.  The  provision  was  probably  not 
intended  to  require  the  consent  of  Con- 
gress to  enable  states  to  agree  to  run 
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the  boundary  line  between  them,  or  to  evidence  of  a  contract  between  the  states. 

mark  and  establish  its  particular  locality,  They  grant  charters  of  incorporation,  as 

etc.;   and  if  they  may  agree  upon  these  they  may  clearly  and  lawfully  do.    They 

things,  thev  may  agree  upon  some  others  authorize  those  corporations  to  build   a 

without    violating     their     constitutional  bridge,  but  they  enter  into  no  negotiation, 

duties.     •    *     *     But  on  the  supposition  or  agreement  of  any  character,  with  each 

that  the  states  may  not  make  any  contract  other,  respecting  it." 
whatever  with  each  other,  we  And  here  no 

4.  Merger  of  Corporations  by  Two  States. — A  merger  of  two  corpora- 
tions chartered  by  different  states,  under  the  authority  of  statutes  passed 
by  their  respective  states,  does  not,  in  the  absence  of  legislation  by  Congress 
to  the  contrary,  come  within  the  prohibition  of  agreements  or  compacts 
between  states. 

Mackey  v.  New  York,  etc.,  R.  Co.,  (1909)  82  Conn.  73,  72  Atl.  583,  MLR. 
A.  (N.  S.)  768. 

5.  Power  to  Surrender  Fugitives  to  Foreign  Country. —  Even  in  the 
absence  of  treaties  or  Acts  of  Congress  on  the  subject,  the  extradition  of  a 
fugitive  from  justice  cannot  become  the  subject  of  negotiation  between  a 
state  of  this  Union  and  a  foreign  government. 

U.   S.   v,  Rauscher,    (1886)    119  U.   S.       Pet.  572,  10  U.  S.   (L.  ed.)   579}  People 
414,  7  S.  Ct.  283,  30  U.  S.  (L.  ed.)   425.      v.  Curtis,  (1872)  60  N.  Y.  330. 
See  also  Holmes  v.  Jenniaon,   (1840)    14    . 
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